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This  is  a  Key-Numbered  Volume 

Each  syllabus  paragraph  in  this  volume  is  marked 
with  the  topic  and  Key-Number  section  ^=>  under 
which  the  point  will  eventually  appear  in  the  Amer- 
ican Digest  System. 

The  lawyer  is  thus  led  from  that  syllabus  to  the  exact 
place  in  the  Digests  where  we,  as  digest  makers,  have 
placed  the  other  cases  on  the  same  point— T^is  is  the 
Key^Number  Annotation. 
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BAILEY  y.  LISLE  MFG.  CO.  o 

(238  Fed.  257) 

BAILEY  V.  LISLE  MFG.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    November  6,  1916.) 

No.  4609. 

1.  Reformation  of  Instruments  «=>45(2) — ^Mutual  Mistake — Sufficiency 

OF  Proof. 

Evidence  considered,  and  held  insufficient  to  entitle  a  corporation  to 
reformation,  on  the  ground  of  mutual  mistake,  of  a  written  contract, 
which  was  executed  after  having  been  read  and  fully  considered  at  a 
directors*  meeting,  and  where  the  other  party  denied  any  mistake,  and 
was  supported  by  the  circumstances  and  probabilities  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Reformation  of  Instruments,  Cent  Dig. 
{{  158,  184-188,  190;  Dec.  Dig.  «=>45(2).] 

2.  Reformation  of  Instruments  ^==>43,  45(2) — ^Actions — Burden  and  Meas- 

ure OF  Proof. 

In  a  suit  to  reform  a  written  contract  for  mutual  mistake,  or  for  mis- 
take on  one  side  and  fraud,  deceit,  or  Inequitable  conduct  on  the  other, 
the  burden  of  proof  rests  on  complainant,  and  nothing  less  than  evidence 
that  Is  iJlaln  and  convincing  beyond  reasonable  controversy  Is  sufficient. 

[Ed.  Note. — For  other  cases,  see  Reformation  of  Instruments,  Cent  Dig. 
IS  154,  158,  184-188,  190;   Dec.  Dig.  <S=>43,  45(2).] 

3.  Reformation  of  Instruments  ^=»19(1) — Right  to  Relief — Negligence  as 

Defense. 

It  Is  negligence  and  clear  failure  to  exercise  ordinary  care  for  Intelli- 
gent business  men,  holding  In  their  hands  and  reading  a  proposed  written 
contract,  which  clearly  states  their  agreement,  to  rely  on  any  statement 
or  assent  made  by  the  opposite  party  regarding  its  terms  or  obligations, 
rather  than  upon  the  written  terms  themselves,  and  they  are  not  entitled 
to  Invoke  the  aid  of  a  court  of  equity  to  alter  the  contract  after  Its  exe- 
cution. 

[Ed.  Note. — For  other  cases,  see  Reformation  of  Instruments,  Cent  Dig. 
§§  74-78;    Dec.  Dig.  <S=>19(1).] 

4.  Estoppel  ^=»9(K2) — Equitable  Estoppel — Statements  as  to  Terms  of 

Unexecuted  Contract. 

A  party  to  a  proposed  written  contract,  which  has  not  been  executed, 
by  assenting  to  or  acquiescence  In  misstatements  by  the  other  party  as  to 
its  terms,  Is  not  estopped  to  rely  upon  and  enforce  the  actual  terms  of 
the  agreement  as  subsequently  executed. 

[Ed.  Note. — For  other  cases,  see  Estoppel,  Cent  Dig.  {  244;  Dec.  Dig. 
<8=»90(2).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Iowa ;  Thomas  C.  Munger,  Judge. 

Suit  in  equity  by  the  Lisle  Manufacturing  Company  against  E. 
R.  Bailey.    Decree  for  complainant,  and  defendant  appeals.    Reversed. 

John  G.  Park,  of  Kansas  City,  Mo.  (McVey  &  Freet,  of  Kansas 
City,  Mo.,  on  the  brief),  for  appellant. 

Howard  J.  Clark,  of  Des  Moines,  Iowa  (Orr  &  Turner,  of  Clarinda, 
Iowa,  and  Clark,  Byers  &  Hutchinson,  of  Des  Moines,  Iowa,  on  the 
brief),  for  appellee. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER  and  VAN 
VALKENBURGH,  District  Judges. 

^=»For  other  cAAes  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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SANBORN,  Circuit  Judge.  E.  R.  Bailey,  the  defendant  below,  ap- 
peals from  a  decree  which  reforms  and  modifies  the  written  contract 
of  June  4,  1907,  between  the  Lisle  Manufacturing  Company,  a  cor- 
poration, and  himself,  so  as  to  deprive  him  of  thousands  of  dollars, 
commissions  which,  according  to  the  terms  of  the  agreement,  he 
had  earned  as  the  general  sales  agent  of  that  company.  As 
such  agent  he  had  made  a  sale  of  15,000  cream  separators  to  ^e  William 
Galloway  Company  for  $30.80  each,  upon  which  he  was  to  receive  set- 
tlement and  payment  under  the  third  paragraph  of  the  contract,  which 
provided  that  as  commission  or  compensation  as  general  sales  agent  he 
should  "receive  that  part  of  the  amount  the  company  received  from  the 
sale  of  separators  as  is  in  excess  of  fifty  (50)  per  cent,  of  retail  list 
price  on  all  separators  he  may  sell  or  cause  to  be  sold  to  the  trade  or 
others  who  may  desire  to  purchase.'*  The  Lisle  Company  appealed  to 
the  court  to  modify  this  clause  of  the  contract  on  the  ground  of  mutual 
mistake,  and  the  court  by  its  decree  so  modified  it  that  it  now  reads  that 
Bailey  shall  "receive  that  part  of  the  amount  the  company  receives 
from  the  sale  of  separators  as  is  in  excess  of  fifty  per  cent.  (50%)  of 
retail  list  price  on  dl  separators  he  may  sell  or  cause  to  be  sold  to  the 
retail  trade,"  thereby  depriving  Mr.  Bailey  of  this  commission  which 
the  Lisle  Company  by  its  written  agreement  contracted  to  pay  him  on 
the  15,000  separators  he  sold  to  the  Galloway  Company  and  on  all  other 
separators  sold  to  the  wholesale  trade,  or  to  any  others  than  those 
engaged  in  the  retail  trade.  Bailey  insists  that  the  evidence  was  insuffi- 
cient to  sustain  the  finding  of  a  mutual  mistake,  and  this  claim  has 
rendered  it  necessary  to  make  a  patient  and  thorough  examination  of 
the  record. 

[1]  This  record  conclusively  establishes  these  facts:    In  1904  and 

1905  Bailey  was  inventing  improvements  in  cream  separators,  and  had 
completed  a  model  of  a  separator  in  the  fall  of  1905,  which  he  ex- 
hibited to  and  tested  in  the  presence  of  C.  A.  Lisle,  the  president,  and 
William  Orr,  one  of  the  directors,  of  the  Powers  Manufacturing  Com- 
pany, a  corporation,  and  on  November  7,  1905,  that  company  made  a 
written  contract  with  Bailey  whereby  it  agreed  to  pay  him  "that  part 
of  the  amount  they  receive  which  is  in  excess  of  fifty  per  cent,  of  the 
list  price  as  a  commission  on  all  machines  (cream  separators)  that  he 
may  sell,  or  cause  to  be  sold,  to  the  trade  or  to  others  who  may  desire 
to  purchase."  At  that  time  the  Powers  Company  was  without  machin- 
ery suitable  to  make  separators,  and  it  proceeded  to  procure  and  oper- 
ate such  machinery,  and  changed  its  name  to  Lisle  Manufacturing 
Company.  The  first  separator  it  made  was  delivered  to  a  purchaser  on 
June  16,  1906.  The  separator  first  made  was  called  the  Monarch ;  that 
made  pursuant  to  the  Galloway  contracts  was  called  the  Galloway  sepa- 
rator. On  June  5,  1906,  Bailey  had  completed  his  improvements  in 
cream  separators,  and  had  obtained  a  patent.  No.  795,424,  therefor. 
Thereupon  the  Lisle  Company  made  a  contract  with  him  exclusively 
to  make  and  sell  his  patented  separator,  and  to  pay  him^"a  royalty  of 
five  (5)  per  cent,  on  actual  amount  received  on  each  sale  of  aU  cream 
separators  manufactured  and  sold  under  this  contract."    In  the  fall  of 

1906  Bailey  sold  about  6,000  separators  for  the  Lisle  Company  to  the 
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William  Galloway  Company  for  $36  each,  and  on  November  17,  1906, 
the  Lisle  Company  made  a  written  contract  with  the  Galloway  Com- 
pany to  make  and  deliver  these  separators  pursuant  to  that  sale.  On 
May  20,  1907,  Bailey  sold  to  the  Galloway  Company  15,000  cream 
separators  for  the  Lisle  Company  at  the  price  of  $30.80  each,  made  a 
written  agreement  with  the  Galloway  Company  as  sales  agent  of  the 
Lisle  Company  for  the  sale  and  delivery  of  these  separators,  and  ob- 
tained the  promissory  notes  of  that  company  for  $12,000  in  part  pay- 
ment of  the  purchase  price,  and  delivered  them  to  the  Lisle  Company. 
On  June  4,  1907,  the  Lisle  Company  made  the  contract  with  Bailey 
which  is  the  subject  of  this  controversy,  and  which  was  modified  by 
the  court.  The  first  article  of  that  agreement  provided  that  the  com- 
mission contract  of  November  7,  1905,  and  the  royalty  contract  oi 
June  5,  1906,  were  abrogated  and  that  the  agreement  of  June  4,  1907, 
should  take  the  place  thereof  as  to  all  separators  manufactured  during 
its  life,  including  those  to  be  made  under  the  Galloway  contract  for 
the  15,000  separators.  The  second  paragraph  provided  that,  in  con- 
sideration of  services  rendered  to  the  Lisle  Company  as  general  sales 
Agent  and  for  the  privilege  of  manufacturing  separators  under  his  pat- 
ents, the  Lisle  Company  would  pay  him  $1  for  each  separator  made 
and  sold  by  it  and  that  part  of  10  per  cent,  of  the  annual  profit  realized 
by  it  in  excess  of  $1  upon  each  separator  sold.  The  third  paragraph, 
which  the  court  modified,  provided  that : 

"The  said  Bailey  Is  to  act  on  a  commission  as  the  general  sales  agent  for 
the  company  for  the  sale  of  separators,  ♦  ♦  ♦  and  as  commission  or  com- 
pensation he  is  to  receive  that  part  of  the  amount  the  company  received  from 
the  sale  of  separators  as  is  in  excess  of  fifty  per  cent.  (50%)  of  retail  list  price 
on  all  separators  he  may  sell  or  cause  to  be  sold  to  the  trade  or  to  others  who 
may  desire  to  purchase." 

The  provisions  of  this  contract  of  June  4,  1907,  regarding  the  royalty 
or  amount  agreed  to  be  paid  "for  the  privilege  of  manufacturing  cream 
separators  under  patents,"  it  will  be  seen,  differs  from  the  provision 
of  the  royalty  contract  of  June  5,  1906,  whose  place  it  took,  in  this: 
That  under  the  contract  of  June  5,  1906,  he  was  to  receive  5  per  cent, 
of  the  amount  of  the  sales,  while  under  the  contract  of  June  4,  1907, 
he  was  to  receive  $1  on  each  separator  sold,  and  the  excess  of  10  per 
cent,  of  the  net  profits  over  that  amount.  But  the  provision  of  the  con- 
tract of  June  4,  1907,  regarding  Bailey's  service  as  general  sales  agent 
and  the  commission  the  company  was  to  payTiim  therefor,  is  in  effect 
the  same  as  that  in  the  commission  contract  of  November  7,  1905, 
whose  place  the  contract  of  June  4,  1907,  took.  During  a  few  days 
preceding  June  4,  1907,  C.  A.  Lisle,  the  president  of  the  Lisle  Com- 
pany, Edwin  Lisle,  his  son,  the  secretary  of  the  company,  and  William 
Orr,  one  of  the  directors  of  the  company,  an  attorney  at  law,  who  some- 
times acted  as  the  company's  attorney,  had  been  objecting  to  the  pay- 
ment of  the  royalty  of  5  per  cent,  on  the  sales  of  the  15,000  separators, 
and  negotiating  with  Bailey  to  make  the  contract  of  June  4,  1907,  in 
the  place  of  the  two  preceding  contracts,  and  they  had  finally  agreed 
with  him  that,  instead  of  the  5  per  cent,  on  the  sales  owing  him  under 
the  royalty  contract,  he  should  receive  $1  for  each  of  the  15,000  sepa- 
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rators  sold  and  the  excess  of  10  per  cent,  of  the  profits  over  that 
amount.  After  this  agreement  had  heen  reached,  a  meeting  of  the 
directors  of  the  Lisle  Company  was  called  for  June  4,  1907.  There 
were  present  in  the  forenoon  of  that  day  at  the  meeting  of  the  directors 
C.  A.  Lisle,  Edwin  Lisle,  Orr,  Standage,  Ferris,  laniard,  and  Bailey, 
and  Vice  President  Woolson.  The  contract  of  June  4th  had  been 
prepared  and  was  in  the  hands  of  the  company.  C.  A.  Lisle  read  it 
aloud  to  the  gentlemen  present,  paragraph  by  paragraph,  commented 
upon  it,  all  had  an  opportunity  to  read  it,  there  was  a  discussion  of 
some  of  its  terms  for  an  hour  or  two,  and  then  an  adjournment  until 
the  afternoon,  to  enable  Mr.  Woolson,  the  vice  president,  who  said 
he  did  not  understand  it,  to  read  and  study  it.  At  the  meeting  in  the 
afternoon  a  resolution  was  passed  by  the  board,  without  further  dis- 
cussion or  objection,  which  authorized  and  directed  the  proper  officers 
of  the  company  to  execute  the  contract  which  had  been  read  in  the 
morning,  and  they  did  so.  After  this  agreement  and  the  second  Gallo- 
way contract  were  made,  the  Lisle  Company  made  and  sold  few  more 
Monarch  separators,  and  devoted  itself  chiefly  to  the  manufacture  and 
delivery  under  the  Galloway  contract  of  a  separator  approved  by  that 
company  and  called  the  Galloway  separator. 

The  Lisle  Company  paid  Bailey  $1  on  each  of  these  separators,  but 
it  never  paid  him  any  of  the  excess  of  the  amount  of  the  sales  over  50 
per  cent,  of  the  retail  list  price  which  it  received  for  them,  or  any  of 
the  excess  of  10  per  cent,  of  its  net  profits  over  the  amount  of  $1  per 
separator,  and  in  1912  he  brought  an  action  to  recover  these  amounts. 
As  by  the  terms  of  the  contract  the  qompany  was  clearly  liable  to  pay 
them,  and  it  could  not  defend  the  action  at  law  on  the  ground  that  it 
was  not  bound  to  do  so  by  that  contract,  it  brought  this  suit  to  so 
modify  the  contract  on  the  ground  of  mutual  mistake  as  to  relieve  it 
from  liabihty  on  account  of  the  sales  of  its  separators  to  the  Galloway 
Company,  and  to  other  wholesale  dealers,  which  constituted  the  great 
bulk  of  its  sales.  The  action  at  law  awaits  the  result  of  this  suit.  The 
facts  thus  far  stated  are  either  undisputed  or  conclusively  established. 

The  company  claimed  that  before  the  contract  of  June  4,  1907,  was 
made  Bailey  agreed  with  C.  A.  Lisle,  Edwin  Lisle,  and  Orr  that  by 
that  contract  he  would  waive  his  commission  of  the  amount  of  the 
sales  in  excess  of  50  per  cent,  of  the  retail  list  price  of  the  15,000  sepa- 
rators sold  to  the  Galloway  Company,  and  to  other  wholesale  dealers ; 
that  C.  A.  Lisle  stated  to  the  directors  at  their  meeting  on  the  morning 
of  June  4,  1907,  in  the  presence  of  Bailey,  that  such  was  the  effect  of 
the  contract  of  that  date;  that  Bailey  then  assented  to  that  statement; 
and  that  by  mutual  mistake  no  provision  was  written  into  the  contract 
of  June  4,  1907,  to  that  effect.  Bailey  denied  all  this,  and  the  testi- 
mony regarding  it  is  conflicting.  The  contract  of  November  7,  1905, 
for  tiie  excess  of  the  amount  of  the  sales  over  50  per  cent,  of  the  retail 
list  price  was  a  contract  for  a  commission,  and  this  excess  will  be  call- 
ed henceforth  the  commission.  The  contract  of  June  5,  1906,  for  the 
5  per  cent,  of  the  amount  of  the  sales  was  a  contract  for  a  royalty,  and 
that  5  per  cent.,  and  its  subsequent  modification  to  $1  per  separator 
and  the  excess  over  that  amount  of  10  per  cent,  of  the  profits,  will  be 
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called  the  royalty.  The  question  was:  Did  Bailey  and  the  company 
mutually  agree  that  the  contract  of  June  4,  1907,  should  provide  that 
he  should  not  have  this  commission  on  the  15,000  separators  he  sold  to 
the  Galloway  Company,  and  was  this  provision  omitted  from  the  con- 
tract by  a  mutual  mistake  of  the  parties?  Orr,  the  treasurer  of  the 
company,  testified  that  when  the  first  Galloway  contract  for  the  6,000 
separators  was  presented  to  the  board  of  directors  in  November,  1906, 
he  said  in  the  presence  of  Bailey  that  the  company  could  not  afford  to 
pay  any  commission  on  that  sale,  and  "the  matter  was  discussed  there, 
and  it  was  stated  that  there  would  be  no  commission  on  that  sale."  On 
cross-examination  he  testified : 

**I  think  nothing  was  said  at  the  meeting  in  November,  1906^  concerning 
the  Bailey  contract  It  was  a  directors*  meeting,  related  to  accepting  the  Gal- 
loway contract.  It  was  mentioned  there  that  Mr.  Bailey  was  only  to  get  the 
5  per  cent,  on  the  6,000  contract,  but  his  contract  was  not  discussed.  There 
was  no  contract  discussed  at  all  with  Mr.  Bailey  at  this  time,  and  nothing 
presented  in  writing  aside  from  the  Galloway  proposition  for  6,000  machines.*' 

Mr.  Bailey  testified  on  this  subject: 

'*When  the  first  GaUoway  contract  was  brought  back  in  November,  1906,  1 
do  not  know  that  my  compensation  was  taken  up  in  a  special  way ;  nothing 
was  said  outside  the  contract  that  was  then  in  force.*' 

The  foregoing  is  the  only  evidence  on  this  specific  issue.  At  that 
time,  November,  1906,  there  was  a  written  contract  of  November  7, 
1905,  between  the  company  and  Bailey  that  he  should  act  as  general 
sales  agent  of  the  company,  and  that  he  should  receive  his  commission, 
and  he  had  made  the  sale  of  the  6,000  separators  under  that  contract. 
There  is  nothing  in  this  testimony  to  establish  the  fact  that  Bailey  made 
any  agreement  to  modify  that  contract,  or  that  the  company  gave,  or 
promised  to  give,  him  any  consideration  for  such  an  agreement  of 
modification.  The  evidence  is  clearly  insufficient  to  abrogate  or  modi- 
fy the  written  contract  of  November  7,  1905,  and  when,  in  June,  1907, 
the  parties  came  to  the  negotiations  for  the  contract  of  June  4th  in 
that  year,  the  Lisle  Company  stood  bound  under  the  contract  of  No- 
vember 7,  1905,  to  pay  him  his  conmiission,  and  under  its  contract  of 
June  5,  1906,  to  pay  him  his  royalty,  on  the  15,000  separators  which 
in  May,  1907,  he  had  contracted  to  sell  for  it  to  the  Galloway  Com- 
pany, if  the  Lisle  Company  accepted  that  contract. 

In  the  negotiations  for  the  contract  of  June  4,  1907,  all  the  witnesses 
agree  that  there  were  propositions  and  suggestions  of  different  amounts 
of  royalty,  and  repeated  and  prolonged  discussions  as  to  the  amount 
o^  royalty,  that  the  company  should  agree  to  pay,  but  no  such  sugges- 
tions of  amounts,  and  no  discussion  of  the  amount  of  the  commission, 
that  the  company  should  agree  to  pay.  C.  A.  Lisle  testified  that,  when 
Bailey  brought  tfie  second  Galloway  contract,  it  provided  for  a  reduc- 
tion of  the  existing  selling  price  of  the  separators  from  $36  to  $30.80, 
and  that  the  company  objected  "to  paying  5  per  cent.,  and  the  matter 
was  discussed  pro  and  con  for  several  days";  that  in  the  discussion 
he  offered  10  per  cent,  of  the  profits,  and  Bailey  rejected  the  oflfer,  and 
demanded  that  he  have  $1  on  each  separator ;  that,  of  course,  Mr.  Lisle 
wanted  less  than  $1 ;   that  he  told  Bailey  that  he  would  give  no  more 
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than  $1,  and  they  finally  agreed  on  $1  on  each  separator  and  the  ex- 
cess of  10  per  cent,  of  the  profits  over  that  amount.  He  testified  that 
this  agreement  related  to  the  15,000  separators  sold  to  Galloway  only, 
and  that  the  royalty  and  the  commission  on  the  Monarch  separators 
were  to  remain  as  they  had  been  in  the  past.  Edwin  Lisle  testified  that 
he  was  present  at  the  final  agreement  between  C.  A.  Lisle  and  Bailey ; 
that  they  were  talking;  that  he  came  up  to  them,  and  as  he  came  his 
father,  C.  A.  Lisle,  said,  "I  was  just  telling  Mr.  Bailey  that  we  can- 
not accept  that  Galloway  contract  on  the  five  per  cent,  basis;"  that 
Bailey  replied  he  was  sure  they  would  make  lots  of  money  by  taking 
it  on;  that  his  father  then  said,  "Mr.  Bailey,  the  very  best  we  will 
do  is  $1  apiece  on  the  Galloway  machines,  and  we  will  give  you  10 
per  cent,  of  the  profits  gladly,  and  will  continue  to  pay  on  the  Monarch 
just  the  same  as  we  always  have;"  that  Bailey  answered,  "I  will  ac- 
cept the  dollar  royalty  now,"  or  commission  (I  don't  know  what  he 
said),  "and  I  will  expect  to  get  the  10  per  cent.,  provided  it  amounts  to 
more  than  the  dollar ;"  and  C.  A.  Lisle  said,  "Well,  suppose  you  draw 
up  a  contract  along  that  line  and  submit  it  to  the  people" — ^die  board 
of  directors.  Orr  testified  that  one  day  C.  A.  Lisle  called  him  into  the 
bank,  where  he  met  Bailey  and  Brown ;  that  this  was  some  time  after 
May  22,  1907,  when  they  had  talked  of  accepting  the  second  Galloway 
contract ;  that  Bailey  said  he  ought  to  have  the  5  per  cent,  and  Lisle 
said  he  would  never  pay  it;  Brown  said  a  good  way  to  settle  it  was 
to  pay  him  a  per  cent,  of  the  net  profits ;  Lisle  said  he  would  be  willing 
to  pay  10  per  cent,  of  the  net  profits ;  Bailey  said  he  could  not  accept 
that,  and  would  think  the  matter  over;  that  he  could  not  wait  until 
the  end  of  the  year  to  get  some  pay ;  that  thereupon  he  (Orr)  said  a 
payment  could  be  made  on  the  10  per  cent. ;  that  Mr.  Lisle  said  that 
he  would  never  approve  of  the  Galloway  contract  with  a  5  per  cent, 
royalty  clause  in  Mr.  Bailey's  contract.  He  did  not  say  anything  about 
paying  Mr.  Bailey  anything  about  list  price  on  the  Galloway  machines. 
Bailey  testified  to  these  conversations,  and  that  the  only  subject  oi 
them  was  the  reduction  of  his  5  per  cent,  royalty ;  that  they  all  agreed, 
at  the  close  of  these  conversations,  to  the  modification  of  the  royalty 
from  5  per  cent,  of  the  sales  to  $1  on  each  separator  and  the  excess 
over  that  amount  of  10  per  cent,  of  the  profits ;  that  the  terms  of  the 
contract  of  June  4,  1907,  were  agreed  upon  in  that  way  before  the 
meeting  of  the  board  on  June  4,  1907,  and  that  "the  matter  of  releasing 
or  cutting  down  his  commission  of  all  over  50  per  cent,  of  the  list  price 
was  never  discussed  with  him,  and  he  never  made  any  such  agreement ; 
that  the  discussion  did  not  extend  outside  the  question  of  royalty." 

The  foregoing  is  all  the  testimony  as  to  the  agreement  upon  die  terms 
of  the  contract  in  litigation  before  that  contract  was  drawn  and  pre- 
sented to  the  board,  except  that  there  was  evidence  that  before  these 
conversations  and  the  oral  agreement  in  which  they  resulted  a  proposed 
contract  had  been  drawn,  which  had  been  changed  by  interlineation, 
which  contained  very  different  terms  from  those  in  the  contract  of  June 
4,  1907,  and  which  had  been  repeatedly  examined,  and  which  was  not 
satisfactory.  Under  this  evidence,  there  is  no  escape  from  the  con- 
clusion, not  only  that  the  company  failed  to  prove  that  there  was  any 


Digitized  by  VjOOQlC 


BAILEY  y.  LISLE  MFO.  GO.  9 

agreement  between  Bailey  and  the  company  prior  tp  the  draft  of  the 
cc«itract  of  June  4,  1907,  and  its  presentation  to  the  board  on  that  day, 
that  he  should  waive  or  renounce  or  reduce  his  commission  on  the  sale 
of  the  separators  under  the  second  Galloway  contract,  but  also  that  the 
weight  of  the  evidence  is  that  no  such  agreement  was  either  discussed, 
negotiated,  or  made,  and  that  the  only  subject  upon  which  they  had 
agreed  was  upon  the  reduction  of  the  royalty.  So  it  was  that  the  par- 
ties came  to  the  meeting  of  the  board  on  June  4,  1907,  bound  by  the 
commission  contract  of  November  7,  1905,  and  the  royalty  contract  of 
June  4,  1906,  under  an  oral  agreement  to  make  a  written  contract  and 
change  the  royalty  from  5  per  cent,  of  the  amount  of  the  sales  of  the 
15,000  separators  to  $1  per  separator  and  the  excess  of  10  per  cent, 
of  the  net  profits  over  that  amount,  and  to  embody  the  commission  con- 
tract and  the  royalty  contract  thus  modified  in  the  new  written  agree- 
ment. The  new  agreement  was  drawn.  It  conformed  to  this  oral 
agreement  and  embodied  its  terms.  There  was  no  mutual  or  other 
mistake  in  its  draft. 

But  the  company  insists  that  the  evidence  of  the  acts  of  the  parties 
on  June  4,  1907,  entitles  it  to  a  reformation  of  the  contract:  (1)  Be- 
cause they  establish  a  mutual  mistake  in  the  execution  of  it ;  and  (2) 
because  Bailey  is  estopped  by  his  acts  on  that  day  from  resisting  such 
a  reformation.  In  the  forenoon  of  June  4,  1907,  the  contract  was  pre- 
sented to  the  officers  and  members  of  the  board  of  directors  of  the  com- 
pany for  examination  and  execution.  There  was  more  than  one  copy 
of  it.  C.  A.  Lisle,  the  president,  had  one  copy  from  which  he  read 
aloud  to  the  gentlemen  present,  and  some  of  the  other  directors  had 
the  other  copy,  and  at  one  time  during  the  meeting  it  was  in  the  hands 
of  Orr,  the  treasurer  of  the  company  and  the  attorney  at  law.  Direc- 
tors C.  A.  Lisle,  Edwin  Lisle,  Orr,  Standage,  Ferris,  Ganiard,  and 
Bailey,  and  Vice  President  Woolson  were  present.  C.  A.  Lisle  testified, 
in  answer  to  the  question,  "What  was  said,  if  an)rthing,  with  regard  to 
what  the  compensation  was  of  the  Galloway  contract  for  machines  man- 
ufactured under  those  circumstances?"  that  he  explained  that  it 
"was  10  per  cent.,  on  a  10  per  cent,  basis,  with  a  $1  guaranty,  on  all 
sales  made  and  delivered  and  paid  for" ;  that  Mr.  Orr  said  that  was 
correct,  that  was  the  way  the  contract  was  made,  and  that  the  matter  of 
the  Monarch  separators  was  to  be  on  the  same  basis  as  before.  He 
testified  that  Mr.  Bailey  explained  that  the  matter  of  the  Monarch 
separators  was  to  be  on  the  basis  of  50  per  cent,  of  all  above  half  of 
the  list  price.  He  did  not  testify  that  he  told  the  directors  that  the 
reduced  royalty  was  all  that  Bailey  was  to  receive  on  the  Galloway  sepn 
arators,  or  that  Bailey  had  agreed  to  renounce  or  waive  his  commis- 
sion contract.  Edwin  Lisle  testified  that  C.  A.  Lisle  said  to  the  meet- 
ing that  he  and  Bailey  had  agreed  to  combine  the  two  contracts  into 
one,  to  carry  on  the  Monarch  business  as  theretofore,  and  that  Bailey 
had  decided  to  accept  10  per  cent,  of  the  net  profits  as  his  compensa- 
tion, his  commission  or  royalty,  on  the  Galloway  contract,  but  that  he 
must  have  $1  down  and  the  balance  of  the  10  per  cent,  at  the  close  of 
the  year ;  that  he  then  turned  to  Bailey,  and  asked  him  if  that  was  cor- 
rect, and  he  answered,  "Yes."    He  further  testified  that  Mr.  Orr  said 
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that,  as  he  understood  it,  Bailey  waived  everything  but  his  $1  and  the 
10  per  cent.,  providing  there  was  a  10  per  cent.,  and  that  Bailey  nodded 
his  head,  "Yes."  Mr.  Orr  testified  that  Lisle  proceeded  to  read  the 
contract ;  "that  he  read  down  to  the  clause  where  it  provided  for  the 
10  per  cent,  royalty  or  profit,  whatever  you  call  that  10  per  cent. ;"  that 
he  explained  that,  and  said  that  it  applied  only  to  the  Galloway  con- 
tract, or  contracts  of  a  similar  nature.  He  then  testified  that  he  asked 
Mr.  Lisle  if  that  was  all  the  compensation  Mr.  Bailey  was  to  receive 
on  the  Galloway  contract,  and  he  said  that  it  was ;  that  he  looked  over 
towards  Bailey,  but  Bailey  did  not  say  anything,  or  do  anything;  that 
he  did  not  object  to  the  statement.    Mr.  Orr  also  testified  thus : 

"When  Mr.  Lisle  read  down  to  tbe  clause  in  the  contract  which  states  the 
50  per  cent,  of  the  list  price  agreement,  again  he  said  that  that  applied  to  the 
Monarch  machines,  and  other  machines  that  were  sold  in  the  same  way  as  the 
Monarch  was  sold.  I  don't  remember  that  Bailey  said  anything  in  regard  to 
that  He  was  there  and  took  i^art.  The  main  talk  was  about  the  10  per  cent 
agreement" 

He  also  testified : 

"Wh«i  I  asked  Mr.  Lisle  if  that  was  all  that  Mr.  Bailey  was  to  get  under 
the  Galloway  contract,  that  there  was  to  be  no  commission  for  selling,  he 
said  that  Mr.  Bailey  waived  any  commission  on  account  of  the  large  number 
of  machines  and  the  royalty  would  amount  to  so  much." 

This  was  all  the  testimony  in  support  of  the  contention  that  at  this 
meeting  Bailey  by  act  or  silence  assented  or  agreed  to  the  proposition 
that  by  the  contract  to  be  made  or  otherwise  he  waived  or  surrendered, 
or  would  waive  or  surrender,  his  commission  of  that  part  of  the  amount 
realized  from  the  sales  of  the  15,000  separators  in  excess  of  the  re- 
tail list  price.  When  this  testimony  is  examined  in  view  of  the  issue 
whether  the  alleged  admission  of  Bailey  extended  over  a  waiver  of  the 
50  per  cent,  commission  on  sales  of  the  15,000  separators,  or  was  lim- 
ited to  the  modification  of  the  royalty,  it  is  far  from  convincing.  Bear- 
ing in  mind  the  fact  that  the  royalty  on  the  Monarch  and  on  all  other 
machines  under  the  contract  of  June  5,  1906,  was  5  per  cent,  of  the 
sales  and  the  fact  that  the  reduction  of  this  royalty  was  the  only  re- 
duction discussed  in  the  negotiations  for  the  contract,  or  at  this  meeting 
of  the  board  of  directors,  the  statement  that  the  matter  of  the  Monarch 
separators  was  to  be  on  the  same  basis  as  before  is  perfectly  consistent 
with  the  fact  that  the  commission  on  the  Galloway  separators  was  to  be 
the  same  as  before,  and  that  the  only  reduction  was  on  the  royalty  up- 
on them. 

Another  striking  fact  about  this  testimony  is  that,  so  far  as  it  sus- 
tained the  contention  that  Bailey  by  word  or  act  consented  or  agreed 
that  he  waived  or  surrendered,  or  that  the  contract  under  discussion 
provided  that  he  should  surrender  or  waive,  his  commission,  it  rests 
on  hearsay  and  the  testimony  of  Mr.  Orr,  who,  according 
to  the  testimony  of  Edwin  Usle,  stated  at  the  meeting  that, 
as  he  understood  the  contract,  Bailey  waived  everything  but  his 
dollar  and  the  10  per  cent.  Mr.  Orr  was  certainly  incorrect  in  his 
understanding  of  the  contract  which  was  then  before  him  and  under 
consideration,  for  it  not  only  fails  to  evidence  any  waiver  or  sur- 
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render  of  anything  except  the  difference  between  the  5  per  cent,  on 
the  sales  and  the  |l  and  the  10  per  cent,  on  the  profits,  but  provides 
for  the  payment  by  the  company  of  the  very  same  commission,  to  wit, 
the  excess  of  the  sales  above  50  per  cent,  of  the  retail  price  on  all 
Bailey's  sales,  and  in  the  first  paragraph  of  it  expressly  provides  that 
the  settlement  on  the  15,000  separators  shall  be  made  under  this 
agreement.  As  Mr.  Orr  was  mistaken  in  his  understanding  of  the 
contract,  he  may  be  in  his  understanding  of  what  was  said  and  done 
at  the  meeting.  The  testimony  of  Edwin  Lisle  as  to  the  admission 
of  Bailey  is  founded  on  what  he  heard  said  by  Orr,  and  the  testi- 
mony of  Mr.  Orr  that,  when  Lisle  was  reading  the  10  per  cent,  clause, 
he  asked  him  if  that  was  all  that  Mr.  Bailey  was  to  get  under  the 
Galloway  contract,  and  Lisle  answered  that  Mr.  Bailey  waived  any 
commission  on  account  of  the  large  number  of  the  machines  and  the 
royalty  would  amount  to  so  much,  is  testimony  of  what  he  heard 
Lisle  say.  Lisle  himself  was  on  the  stand,  and  he  did  not  testify  to 
any  such  statement  or  fact.  The  testimony  of  these  witnesses  to  the 
sayings  of  each  other  about  facts  is  not  as  persuasive  as  would  be 
the  testimony  of  the  sayers  to  the  facts. 

But  their  testimony  on  the  crucial  issue  in  the  case  is  shaken  and 
contradicted  by  the  evidence  of  others  present.  Bailey  testified  that 
there  was  more  discussion  at  the  meeting  of  the  10  per  cent,  clause 
than  of  any  other;  that  the  commission  of  50  per  cent,  of  the  list 
price  was  not  mentioned  to  his  knowledge;  that  the  paragraph  in 
the  contract  regarding  it  was  read  to  the  board  and  remarks  were 
called  for;  that  he  made  no  remarks  about  the  contract,  and  as  he 
was  interested  he  did  not  vote  upon  it;  and  that  the  matter  of  re- 
linquishing or  reducing  his  commission  of  the  excess  of  the  sales  over 
50  per  cent,  of  the  list  price  on  the  15,000  separators  was  never  dis- 
cussed with  him,  and  he  never  agreed  to  do  so.  He  testified  that 
Mr.  Woolson,  the  vice  president,  was  not  satisfied  with  the  10  per 
cent,  clause,  and  the  meeting  adjourned  to  the  afternoon,  and  Woolson 
took  a  copy  of  the  contract.  Woolson  was  called  as  a  witness  and 
examined  by  the  company,  but  it  asked  him  no  questions  about  the 
acts  and  sayings  at  the  meeting,  and  when  Bailey's  attorney  under- 
took to  do  so  the  company  objected,  on  the  ground  that  such  testimony 
was  not  cross-examination,  and  he  did  not  testify  upon  the  subject. 
Director  Ferris  was  in  the  city  during  the  trial,  and  he  was  not  called 
to  testify.  Director  Standage  testified  that  he  heard  the  discussion  at 
the  meeting;  that  Bailey  wanted  a  profit  above  the  5  per  cent.;  thaf 
Lisle  said  they  could  not  pay  five  per  cent,  but  he  would  pay  $1  for 
each  separator ;  that,  if  it  amounted  to  more,  Bailey  was  to  have  it ; 
that  he  "was  to  have  half  of  the  price  of  the  machines,  the  purchase 
price,  the  selling  price,  half  of  the  purchase  price ;  that  is  my  mean- 
ing of  it.  He  wanted  a  10  per  cent,  profit  I  think.  Mr.  Lisle  said 
he  could  not  pay  it,  and  Mr.  Orr  said  the  same.  Mr.  Bailey  argued 
for  that  V  amount,  for  $1  and  10  per  cent.  They  said  they 
would  pay  him  $1 ;  that  is  my  memory.  I  understood  Mr.  Bailey 
agreed  to  it."  Director  Ganiard  testified  that  he  was  present  when 
the  contract  was  read  aloud  to  the  members  of  the  board  by  C.  A. 
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Lisle  in  the  forenoon  of  June  4,  1907 ;  that  he  also  read  it  to  himself ; 
that  Mr.  Orr  was  reading  it;  that  he  did  not  hear  any  claim  ad- 
vanced by  any  of  the  company's  officers  that  Bailey  was  not  to  have 
commission  on  the  Galloway  business;  that  they  wanted  him  to  re- 
duce the  royalty,  but  that  no  claim  was  ever  advanced  to  him  that 
Bailey  should  not  get  the  excess  over  50  per  cent,  of  the  list  price 
on  the  Galloway  business ;  that  "they  considered  the  royalty  too  high. 
I  do  not  think  there  was  anything  else  objected  to.  I  loiow  there  was 
not." 

After  the  contract  was  signed,  the  Galloway  contract  was  accepted, 
and  all  parties  entered  upon  the  performance  of  it.  The  Lisle  Com- 
pany rendered  accounts  monthly  to  Bailey,  and  paid  him  $1  on  each 
separator  sold  under  the  Galloway  contract ;  but  it  never  paid  him  the 
excess  of  10  per  cent,  of  the  profits,  if  any,  nor  the  commission  of 
the  excess  of  these  sales  over  50  per  cent,  of  the  retail  list  price  of 
the  machines,  and  its  officers  testify  that  he  never  demanded  nor 
claimed  these  amounts  until  February  19,  1912.  Bailey  testified  that, 
shortly  after  receiving  the  first  account  of  settlement  under  the  sec- 
ond Galloway  contract,  he  noticed  that  the  company  had  credited  him 
with  only  the  $1  per  machine,  and  he  went  to  Edwin  Lisle  and  asked 
him  where  the  commission  was  for  the  machines ;  that  he  said  there 
was  no  commission,  that  all  they  were  going  to  pay  him  was  the  $1 
per  machine,  and  that  he  told  Lisle  that  that  was  not  according  to 
his  understanding  at  all ;  that  he  told  Director  Ganiard  about  it,  but 
that  after  thinking  it  over  he  concluded  that,  as  they  were  just  start- 
ing the  business,  he  would  let  the  matter  rest  in  the  hope  of  an 
amicable  settlement  later,  and  he  concluded  to  stand  upon  his  con- 
tract. Edwin  Lisle  testified  that  no  such  conversation  took  place 
between  him  and  Bailey.  There  was  other  evidence  in  the  case,  but 
none  that  can  change  the  result  which  that  which  has  been  recited 
compels. 

[2]  The  jurisdiction  of  a  court  of  equity  to  reform  a  written  con- 
tract for  mutual  mistake,  or  for  mistake  on  one  side  and  fraud,  deceit, 
or  inequitable  conduct  on  the  other,  is  indisputable.  But  the  purpose 
of  a  written  contract  is  to  furnish  a  record  of  the  terms  of  the  agree- 
ment of  the  parties  not  easily  impeached,  and  thereby  to  avoid  sub- 
sequent disputes  and  conflicting  testimony  and  claims  regarding  its 
terms  and  their  meaning.  To  accomplish  this  purpose,  and  to  pre- 
vent such  disputes  from  annulling  written  agreements,  two  rules  have 
been  firmly  established  in  equity:  First,  tiiaX  the  burden  is  on  the 
complainant  to  prove  the  mutual  mistake,  or  the  mistake  of  one  party 
and  the  deceit,  fraud,  or  inequitable  conduct  of  the  other,  upon  which 
he  relies  for  a  modification  or  avoidance  of  the  contract ;  and,  second, 
that  in  view  of  the  written  record  of  the  terms  of  the  agreement  made 
at  the  time  a  preponderance  of  the  evidence  is  insufficient,  and  nothing 
less  than  evidence  that  is  plain  and  convincing  beyond  reasonable  con- 
troversy will  constitute  such  proof  as  will  warrant  a  modification  or 
reformation  of  a  written  agreement.  Simmons  Creek  Coal  Co.  v. 
Doran,  142  U.  S.  417,  435,  12  Sup.  Ct.  239,  35  L.  Ed.  1063;  Thall- 
mann  v.  Thomas,  111  Fed.  277,  283,  49  C.  C.  A.  317,  323;  Heame 
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V.  Marine  Ins.  Co.,  87  U.  S.  488,  490,  22  L.  Ed.  395 ;  Maxwell  Land 
Grant  Case,  121  U.  S.  325,  381,  7  Sup.  Ct  1015,  30  L.  Ed.  949; 
Biser  V.  Bauer,  205  Fed.  229,  232,  123  C.  C.  A.  417,  420. 

The  drcumstances  surrounding  these  parties  when  they  entered 
upon  the  contract  of  June  4,  1907,  the  fact  that  they  were  then 
bound  by  contracts  under  which  Mr.  Bailey  was  entitled  to  receive 
upon  the  sales  of  the  15,000  separators  as  commission  as  sales  agent 
the  excess  of  the  sales  above  50  per  cent.,  of  the  retail  list  price  of 
the  machines  and  a  royalty  of  5  per  cent,  of  the  sales,  the  fact  that 
the  evidence  does  not  establish  any  assent  or  agreement  on  his  part 
to  make  a  contract  to  reduce  his  commission,  although  it  does  show 
that  he  agreed  to  make  a  contract  reducing  his  roydty  prior  to  the 
time  that  the  contract  of  June  4,  1907,  was  drawn,  the  fact  that  there 
was  never  any  discussion  or  debate  about  the  reduction  of  the  com- 
mission or  the  amount  of  it,  but  the  provision  of  the  contract  of  June 
4,  1907,  regarding  it  was  in  effect,  the  same  as  the  provision  in  the 
contract  of  November  7,  1906,  the  improbability  that  there  would 
have  been  a  change  of  this  commission  or  a  relinquishment  of  it  with- 
out debate  or  discussion,  the  fact  that  the  testimony  as  to  the  con- 
versation and  statements  in  the  presence  of  the  board  on  June  4, 
1907,  when  the  draft  of  the  contract  was  in  the  hands  of  the  officers 
of  the  company  and  was  being  considered,  is  conflicting,  and  it  is  not 
probable  that  Mr.  Bailey  would  have  consented  to  a  relinquishment 
of  his  commission  on  that  day  without  debate  or  discussion  or  ob- 
jection, have  forced  our  minds  to  the  conclusion  that  in  this  case  the 
complainant  fell  far  short  of  establishing  by  even  a  preponderance 
of  the  testimony,  much  less  by  evidence  that  is  plain  and  convincing 
beyond  controversy,  either  that  there  was  a  mutual  mistake  in  the 
drafting  or  signing  of  the  contract,  or  that  the  defendant  Bailey  by 
silence,  act,  or  speech  at  the  meeting  of  the  board  of  directors  of  the 
company  ever  indicated  his  admission  or  assent  to  any  statement  that 
the  royalty  was  all  the  compensation  he  was  to  receive  for  the  sale 
of  the  15,000  separators,  that  the  commission  clause  of  the  contract 
was  inapplicable  to  the  sale  of  these  separators,  or  that  he  relin- 
quished his  commission  upon  them. 

[3}  Even  if  the  fact  were  established  that  Bailey  assented  to  Lisle's 
or  Orr's  misstatement  of  the  terms  or  meaning  of  the  contract  after 
it  had  been  written  and  when  it  was  in  the  hands  of  the  company 
ready  to  be  signed,  where  any  officer  of  the  company  could,  and 
some  of  them  did,  read  it,  that  fact  would  present  no  sufficient  ground 
for  its  reformation  or  modification.  Conscience,  good  faith,  and 
reasonable  diligence  condition  the  right  to  relief  in  ^equity.  The 
contract  was  being  read  by  and  to  the  officers  of  the  company,  not 
to  see  what  the  ccnnpany  and  Bailey  had  agreed  upon,  but  to  see 
whether  or  not  it  expressed  their  agreement.  It  is  the  duty  of  one, 
when  he  becomes  a  party  to  a  written  contract,  to  examine  its  pro- 
visions and  determine .  for  himself  what  obligations  and  what  liabili- 
ties it  imposes,  and,  if  need  be,  to  seek  legal  advice  upon  that  subject. 
It  is  negligence,  and  clear  failure  to  exercise  ordinary  care  or  dili- 
gence, for  inteUigent  business  men,  one  of  whom  is  a  lawyer,  holding 
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in  their  hands  and  reading  a  written  contract  which  clearly  states 
their  agi  cement,  to  rely  on  any  statement  or  assent  made  by  the  op- 
posite party  regarding  the  terms  or  obligation  of  the  agreement,  rather 
than  upon  the  written  terms  themselves,  and  "courts  of  equity  will 
not  relieve  parties  from  the  consequences  of  their  own  folly,  or  as- 
sist them  when  their  condition  is  attributable  to  a  failure  to  exercise 
ordinary  care  for  their  own  protection."  Great  Western  Mfg.  Co. 
V.  Adams,  176  Fed.  325,  327,  99  C.  C.  A.  615,  617;  Travelers'  Ins. 
Co.  V.  Henderson,  69  Fed.  762,  767,  768,  16  C.  C.  A.  390,  395,  396; 
Burk  V.  Johnson,  146  Fed.  209,  215,  216,  76  C.  C.  A.  567,  573,  574; 
Upton  V.  Tribilcock,  91  U.  S.  45,  50,  23  L.  Ed.  203. 

[4]  Nor  can  the  complainant  escape  from  the  effect  of  this  prin- 
ciple of  equity  on  the  ground  that,  if  Bailey  assented  to  or  admitted 
the  truth  of  the  misstatements  of  the  terms  of  the  proposed  contract 
which  Lisle  and  Orr  made,  he  would  be  estopped  to  rely  upon  and 
enforce  the  actual  terms  of  the  agreement,  or  would  be  guilty  of  de- 
ceit or  inequitable  conduct,  (1)  because  that  cause  of  relief  was  not 
pleaded,  and  (2)  because  such  an  admission  or  assent  would  not  con- 
stitute actionable  deceit,  estoppel,  or  inequitable  conduct.  In  Insur- 
ance Co.  V.  Mowry,  96  U.  S.  544,  547  (24  L.  Ed.  674),  Mr.  Justice 
Field,  delivering  the  opinion  of  the  Supreme  Court,  said : 

**An  estoppel  cannot  arise  from  a  promise  as  to  future  action  with  respect 
to  e  right  to  be  acquired  upon  an  agreement  not  yet  made.  ♦  ♦  •  The 
doctrine  has  no  place  for  application  when  the  statement  relates  to  rights 
depending  upon  contracts  yet  to  be  made,  to  which  the  person  complaining 
is  to  be  a  party.  He  has  it  in  his  power  In  such  cases  to  guard  in  advance 
against  any  consequences  of  a  subsequent  change  of  intention  and  conduct 
by  the  person  with  whom  he  is  dealing.  For  compliance  with  arrangements 
respecting  future  transactions  parties  must  provide  by  stipulations  in  their 
agreements  when  reduced  to  writing." 

The  theory  of  estoppel,  deceit,  or  inequitable  conduct  utterly  fails 
here,  because  the  complainant  had  the  same  knowledge  and  means  of 
knowledge  of  what  the  agreement  to  be  signed  was  that  Bailey  had, 
to  wit,  9ie  written  contract  itself  in  the  hands  of  its  officers,  and 
knowledge  of  the  fact  by  the  deceiver,  and  absence  of  knowledge  and 
of  the  ready  means  of  knowledge  by  the  deceived,  are  indispensable 
to  an  estoppel,  or  to  such  deceit  or  inequity  as  will  warrant  the  avoid- 
ance of  a  written  contract.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  v. 
Belliwith,  28  C.  C.  A.  358,  362,  83  Fed.  437,  441. 

The  decree  below  must  be  reversed,  and  the  case  must  be  remanded 
to  the  court  below,  with  directions  to  dismiss  the  suit  on  its  merits 
and  to  proceed  with  the  trial  of  the  action  at  law.  And  it  is  so  or- 
dered. 
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(238  Fed.  881) 

UNITED  STATES  FIDELITY  &  GUARANTY  CO.  v.  BURKE  et  aL* 

(Clrcalt  Court  of  Appeals,  Ninth  Circuit     January  8,  1917.) 

No.  2744. 

1.  Injunction  ^=»236 — ^Bond— Liabilitt  of  Subbty — Breach  of  Condition 

— "Final  Decbee." 

In  a  suit  to  foreclose  a  mortgage  on  timber  lands,  where  the  mortgagor, 
to  prevent  Injunction  against  cutting  timber,  had  given  a  bond  conditioned 
on  paying  any  Judgment  rendered  against  It,  a  decree,  to  the  form  of 
which  no  objection  was  made  In  the  lower  court,  that  the  mortgagee  recover 
of  the  mortgagor  and  the  surety  on  the  bond  the  amount  of  the  mortgage, 
and  have  execution  against  them  for  any  deficiency  after  the  sale  of  the 
property,  was  not  merely  an  ascertainment  of  the  amount  due  prior  to 
sale,  but  was  a  "final  decree"  disposing  of  all  the  issues,  which  fixed  the 
liability  of  the  surety  on  the  bond. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Dec.  Dig.  ^=»236. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Final  Decree.] 

2.  Injunction  ^s»241 — Bond  to  Pbevent  Injunction — Liability  of  Surety 

— ^Jurisdiction  of  Court. 

In  a  proceeding  to  foreclose  a  mortgage  on  timber  land,  the  court  has 
jurisdiction  over  the  surety  on  a  bond  given  to  prevent  Injunction  against 
the  cutting  of  timber,  and  can  render  judgment  against  the  surety  for  the 
deficiency  after  notice  to  the  surety  of  application  for  judgment,  to  the 
sufficiency  of  which  notice  no  objection  was  made  in  the  district  court. 

OiM.  Note.— For  other  cases,  see  Injunction,  Cent.  Dig.  §§  544-552; 
De^.  Dig.  <S=»241.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  Division  of  the  Western  District  of  Washington;  Edward  E. 
Cushman,  Judge. 

Suit  by  George  B.  Burke  and  another  against  the  Mountain  Timber 
Company  for  the  foreclosure  of  a  mortgage.  From  a  decree  of  fore- 
closure, and  for  the  recovery  of  a  deficiency  from  the  defendant  and 
from  the  United  States  Fidelity  &  Guaranty  Company  as  surety  on  a 
bond  given  to  prevent  injunction  (224  Fed.  591),  the  surety  appeals. 
Affirmed. 

J.  V.  Beach,  N.  D.  Simon,  and  R.  C.  Nelson,  all  of  Portland,  Or., 
for  appellant. 

A.  E.  Qark  and  M.  H.  Clark,  both  of  Portland,  Or.,  A.  H.  Imus,  of 
Kalama,  Wash.,  Coy  Burnett  and  Edmund  C.  Strode,  both  of  Port- 
land, Or.,  M.  J.  Gordon,  of  Seattle,  Wash.,  J.  H.  Easterday,  of  Ta- 
coma,  Wash.,  and  I.  E.  Shrauger,  of  Mt.  Vernon,  Wash.,  for  appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  In  April,  1913,  Burke  and  Ferris,  appellees, 
brought  suit  to  foreclose  a  mortgage  given  by  Mountain  Timber 
Company  to  secure  certain  promissory  notes  executed  by  the  Moun- 
tain Timber  Company  for  $32,500.  The  mortgage  covered  a  tract  of 
timber  land  in  Cowlitz  county.  Wash.  Two  notes,  each  for  the  sum 
of  $16,250,  were  given.    One  note  matured  February  3,  1911,  and  the 

^s»For  oUier  cases  see  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
•Rehearing  denied  March  19.  1917. 
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Other  February  3,  1912.  No  part  of  the  notes  had  been  paid.  By  the 
mortgage  the  Timber  Company  agreed  with  D.  L.  Kelly  and  his 
assigns  that  any  timber  cut  by  the  Timber  Company,  or  its  assigns,  on 
any  of  the  lands  mortgaged,  before  full  satisfaction  and  payment  of 
the  mortgage,  should  be  paid  for  to  Kelly,  or  his  assigns,  at  or  before 
the  time  of  cutting  the  timber,  at  the  rate  of  $2.50  per  thousand  feet, 
according  to  prescribed  method  of  scaling,  and  that  payment  so  made 
should  apply  upon  the  amount  due  upon  the  mortgage. 

The  complaint  alleged,  among  other  things,  that  the  chief  value  of 
the  premises  was  the  merchantable  timber  standing  thereon ;  that  the 
defendant  had  cut  quantities  of  timber  from  the  premises  without 
making  payment  on  account  thereof;  and  that  at  the  time  of  the 
commencement  of  the  suit  defendant  was  cutting  and  removing  tim- 
ber from  the  land,  and  would  continue  to  do  so  unless  restrained,  thus 
lessening  and  endangering  the  mortgage  security.  Temporary  in- 
junction was  prayed  for,  and  on  May  5,  1913,  when  the  motion  for 
injunction  came  on  to  be  heard  before  the  District  Court,  a  stipulation 
was  entered  into  between  the  parties  to  the  suit.  After  reciting  the 
commencement  of  the  suit  and  application  being  made  for  a  temporary 
injunction,  the  stipulation  continued  as  follows : 

"Whereas,  the  defendant  has  on  this  5th  day  of  May,  1913,  filed  in  this  court 
and  cause  a  bond  in  the  sum  of  |45,000,  with  the  United  States  Fidelity  & 
Guaranty  Company  as  surety  thereon,  conditioned  for  the  payment  in  full 
of  any  Judgment  which  shall  be  rendered  in  favor  of  the  plaintiff  in  this  ac- 
tion: Now,  therefore,  in  consideration  of  the  filing  of  said  bond,  it  is  hereby 
stipulated  and  agreed:  First  That  plaintiff's  application  for  an  injunction  be 
and  the  same  is  hereby  withdrawn.    •    •    ♦  " 

At  the  same  time  that  the  stipulation  was  filed,  a  bond  executed 
imto  George  B.  Burke  by  the  Mountain  Timber  Company,  as  principal, 
and  United  States  Fidelity  &  Guaranty  Company,  as  surety,  was  filed. 
The  bond,  after  recital  of  the  institution  of  the  suit  heretofore  referred 
to,  contained  the  following  clause :  • 

"Now,  therefore,  we.  Mountain  Timber  Company,  a  corporation,  as  princi- 
pal, and  United  States  Fidelity  &  Guaranty  Company  of  Baltimore,  Maryland, 
as  surety,  are  held  and  firmly  bound  unto  George  B.  Burke  in  the  penal  sum 
of  forty-five  thousand  dollars  ($45,000.00),  for  the  payment  of  which,  well  and 
truly  to  be  made,  we  hereby  bind  ourselves,  our  successors  or  assigns:  Provid- 
ed, and  the  condition  of  this  obligation  is  such  that  if  Mountain  Timber  Com- 
pany shall  pay,  or  cause  to  be  paid,  in  full  any  Judgment  which  shall  be  ren- 
dered in  favor  of  the  plaintiff  in  the  above-entitled  action,  then  this  under- 
taking to  be  null  and  void;  otherwise,  to  be  and  remain  in  full  force  and 
effect" 

Upon  a  hearing  the  District  Court  found,  among  other  things,  that 
at  the  time  of  the  commencement  of  the  foreclosure  suit  and  when 
temporary  injunction  was  applied  for,  and  at  the  time  of  the  execution 
of  the  bond,  defendant  was  cutting  timber  from  the  mortgaged  prem- 
ises, and  that  in  consideration  of  the  execution  of  the  bond  plaintiff 
did  not  seek  to  obtain  a  temporary  writ  of  injunction,  and  defendant 
was  permitted  to  cut  and  remove  the  timber  from  the  premises,  and 
that  since  the  execution  of  the  bond  it  had  cut  timber  and  diminished 
and  impaired  the  security  of  the  mortgage  debt  in  a  substantial 
amount.    The  court  ordered  judgment  against  the  defendants  Moun- 
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tain  Timber  Company  and  the  United  States  Fidelity  &  Guaranty 
Company  for  $32,500,  with  interest,  attorney's  fees,  and  costs,  and 
that  judgment  for  foreclosure,  with  direction  for  the  sale  of  the  prop- 
erty conformably  to  the  requirements  of  the  statutes  and  the  rules  of 
the  court,  should  be  granted.  Appeal  to  this  court  was  taken  by  the 
United  States  Fidelity  &  Guaranty  Company. 

On  June  IS,  1915,  the  court  rendered  its  opinion  in  favor  of  the 
plaintiffs  and  against  the  defendant  Mountain  Timber  Company.  The 
record  shows  that  on  July  6,  1915,  attorneys  for  the  plaintiff  filed  in 
the  District  Court  a  "notice  of  motion  for  filing  and  entering  of  find- 
ings of  fact  and  conclusions  of  law,"  etc  This  notice  of  motion,  dated 
July  2,  1915,  was  addressed  to  the  defendant  Mountain  Timber  Com- 
pany and  Coy  Burnett,  its  attorney,  and  United  States  Fidelity  & 
Guaranty  Company,  and  advised  these  defendants  that  on  Tuesday, 
July  6,  1915,  at  10  o'clock,  at  the  courtroom,  Tacoma,  Wash.,  plain- 
tiffs would  move  for  signing  and  entering  of  findings  of  fact  and  con- 
clusions of  law  in  accordance  with  the  opinion  of  the  court  which  had 
been  rendered  and  filed,  and  in  accordance  with  findings  and  decree, 
copies  of  which  had  theretofore  been  served  upon  the  defendant  in 
the  case.    The  notice  contained  this  further  clause : 

"And  at  the  same  time  and  place  the  plalntlflPs  will  move  for  the  entry  of 
findings  and  decree,  which,  among  other  things,  will  provide  that  Judgment 
and  decree  shall  go  against  the  defendant  and  United  States  Fidelity  &  Guar- 
anty CJompany,  surety  upon  the  bond  to  stay  the  issuance  of  an  injunction ; 
execution  to  issue  against  said  companies,  and  either  thereof,  and  their 
property  Jointly,  in  the  event  of  a  deficiency." 

On  the  cover  of  the  notice,  "due  service"  was  accepted  at  Portland, 
Or.,  on  July  2,  1915,  by  acknowledgment  of  receipt  of  a  copy  by  Coy 
Burnett,  "W.  K.  K.,"  of  attorneys  for  Mountain  Timber  Company. 
There  was  also  on  the  cover  of  the  notice  an  affidavit  by  J.  F.  Alexan- 
der, of  Portland,  Or.,  to  the  effect  that  he  was  employed  at  the  office 
of  A.  E.  Clark  and  M.  H.  Clark,  attorneys,  in  Portland ;  that  he  served 
the  notice  on  the  United  States  Fidelity  &  Guaranty  Company  by 
handing  to,  and  leaving  with,  one  Newman,  a  clerk  in  the  office  of  D. 
R.  Tate,  statutory  agent  of  said  United  States  Fidelity  &  Guaranty 
Company,  a  duly  certified  copy  of  the  notice,  certified  to  by  M.  H. 
Clark,  one  of  the  attorneys  for  the  plaintiff;  that  such  service  was 
made  July  2,  1915,  at  the  office  of  the  company  and  statutory  agent  in 
the  Chamber  of  Commerce  Building,  Portland,  Or. 

[1]  The  contention  of  the  appellant  is  that  the  District  Court  erred 
in  entering  a  decree  that  plaintiff  should  recover  of  the  Mountain 
Timber  Company  and  the  United  States  Fidelity  &  Guaranty  Com- 
pany $32,500,  with  interest  from  February  31,  1910,  and  attorney's 
fees  and  costs,  and  have  execution  against  the  Mountain  Timber  Com- 
pany and  the  United  States  Fidelity  &  Guaranty  Company  for  any 
deficit  remaining  after  the  sale  of  the  realty  ordered  to  be  sold.  In 
the  assignment  of  errors  appellant  states  as  follows : 

"The  error  alleged  refers  only  to  so  much  of  said  decree  as  affects  the 
United  States  FideUty  &  Guaranty  Company,  and  the  claim  of  error  is  based 
on  the  contention  that  the 'United  States  Fidelity  &  Guaranty  Company  was 
not  a  party  to  the  suit,  and  that  the  said  court  had  no  Jurisdiction  in  said 
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cause  to  render  the  said  .ludgment  and  decree,  or  any  judgment  or  decree 
whatsoever  against  the  said  United  States  Fidelity  &  Guaranty  Company." 

The  argument  is  that  under  equity  practice  neither  deficiency  judg- 
ment nor  personal  judgment  can  be  entered  for  the  full  amount  of  in- 
debtedness in  advance  of  sale  under  foreclosure,  and  that,  therefore, 
the  entry  of  a  personal  judgment  against  the  Timber  Company  for 
the  recovery  of  money  was  improper,  and  can  only  ht  sustained  by 
construing  the  decree,  not  as  a  personal  judgment  for  the  full  amount 
due  plaintiffs,  but  as  an  ascertainment  of  the  amount  due,  in  accord- 
ance with  the  procedure  in  equity,  prior  to  foreclosure  sale.  This  is, 
in  effect,  a  contention  that  as  the  bond  was  giveir  to  guarantee  the 
payment  by  the  Timber  Company  of  any  judgment  against  it,  the  con- 
dition of  the  bond  has  not  yet  been  broken.  But  the  language  of  the 
decree  demonstrates  the  error  in  the  major  position.  The  court  made 
a  direct,  single  decree  that  plaintiff  in  the  suit  should  recover  against 
the  defendants  Mountain  Timber  Company  and  the  United  States 
Fidelity  &  Guaranty  Company  the  sum  of  $32,500,  with  interest  and  at- 
torney's fees,  the  whole  amounting  to  $44,128,  and  ordered  that  the 
mortgage  be  foreclosed  according  to  law^  and  the  rules  and  practice 
of  the  court ;  that  the  real  estate  described  in  the  complaint  be  sold 
to  satisfy  the  amount  of  the  judgment;  that  the  proceeds  of  sale 
should  be  applied  to  the  payment  of  the  judgment,  and  that  plaintiff 
might  have  general  execution  agqinst  any  of  the  property  of  the 
Mountain  Timber  Company  and  the  Fidelity  Company  for  any  defi- 
ciency remaining  after  the  application  upon  the  judgment  of  the  pro- 
ceeds of  the  sale ;  that  redemption  right  should  be  preserved  and  that 
the  plaintiffs  might  become  purchasers  at  foreclosure  sale  and  let  into 
possession. 

Such  a  decree  finds  the  mortgage  valid,  the  amount  of  the  debt, 
orders  a  sale  of  described  premises  for  satisfaction  of  the  debt,  directs 
that  the  sum  due  on  the  mortgage,  with  interest  and  costs,  be  paid 
over  to  the  mortgagee  out  of  the  proceeds  of  the  sale,  and  adjudges 
that  the  defendants  make  good  any  deficiency  which  may  be  found  to 
exist  after  the  sale.  Nothing  is  left  for  adjudication ;  hence  the  de- 
cree is  final  and  complete  on  the  merits  of  the  controversy,  and  may 
be  appealed  from  as  a  final  decree  in  equity.  Chicago,  D.  &  V.  R.  R. 
v.  Fosdick,  106  U.  S.  47,  27  L.  Ed.  47.  The  form  of  the  decree  was 
not  objected  to  in  the  District  Court,  and  no  application  to  rectify  it 
was  there  made.  The  bond  bound  the  appellant  to  pay  any  judgment 
that  might  be  rendered  against  Mountain  Timber  Company  in  the 
cause,  and  when  the  court  made  a  decree  against  the  principal,  the  lia- 
bility of  the  appellant  was  fixed. 

[2]  Now,  as  to  jurisdiction  over  appellant.  In  Russell  v.  Farley, 
105  U.  S.  433,  26  L.  Ed.  1060,  the  Supreme  Court  reviews  the  English 
and  American  authorities  in  determining  whether,  where  injunction 
bond  is  given,  it  is  proper  to  assess  damages,  if  no  specific  provision 
is  made  either  in  the  bond  or  by  any  statute  or  rule  of  court,  and  the 
condition  of  the  bond  is  simply  to  pay  such  damages  as  the  party  en- 
joined may  sustain  by  reason  of  the  injunction,  if  the  court  finally 
decided  that  the  party  was  not  entitled  thereto.    The  court  said  it  was 
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not  satisfied  that  the  cases  of  Bein  v.  Heath,  12  How.  168,  13  L.  Ed. 
939,  and  Menyfield  v.  Jones,  2  Curtis,  306,  Fed.  Cas.  No.  9,486,  were 
authority  sufficient  to  disaffirm  the  j>ower  of  the  court  having  posses- 
sion of  the  case,  in  the  absence  of  any  statute  to  the  contrary,  to  have 
the  damage  assessed  under  its  own  direction.    Justice  Bradley  said : 

"This  is  the  ordinary  course  in  the  Court  of  Chancery  in  England,  by  whose 
practice  the  courts  of  the  United  States  are  governed,  and  seems  to  be  in 
accordance  with  sound  principle.  The  imposition  of  terms  and  conditions  upon 
the  parties  before  the  court  is  an  incident  to  its  jurisdiction  over  the  case; 
and  having  possession  of  the  principal  case,  it  is  fitting  that  it  should  have 
power  to  dispose  of  the  incidents  arising  therein,  and  thus  do  complete  justi^, 
and  put  an  end  to  further  litigation.  We  are  inclined  to  think  that  the  court 
has  this  power,  and  that  it  is  an  inherent  power,  which  does  not  depend  on 
any  provision  in  the  bond  that  the  party  shall  abide  by  such  order  as  the 
court  may  make  as  to  damages  (which  is  the  usual  formula  in  England),  nor 
on  the  existence  of  an  express  law  or  rule  of  the  court  (as  adopted  in  some 
of  the  states)  that  the  damages  may  be  ascertained  by  reference  or  otherwise, 
as  the  court  may  direct ;  this  being  a  mere  appendage  to  the  principal  provi- 
sion requiring  a  bond  to  be  taken,  and  not  conferring  the  power  to  take  one, 
or  to  deal  with  it  after  it  has  been  taken.  But  whilst  the  court  may  have 
(we  do  not  now  undertake  to  decide  that  it  has)  the  power  to  assess  the 
damages,  yet  if  it  has  that  power,  it  is  in  its  discretion  to  exercise  it,  or  to 
leave  the  parties  to  an  action  at  law.  No  doubt  in  many  cases  the  latter 
course  would  be  the  more  suitable  and  convenient  one." 

It  is  true  the  court  found  decision  upon  the  point  unnecessary,  but 
its  view  of  the  law  has  now  become  fixed  by  positive  and  repeated 
decisions,  in  this  and  other  appellate  courts.  In  Tyler  Mining  Co.  v. 
Last  Chance  Mining  Co.,  90  Fed.  15,  32  C.  C.  A.  498,  on  behalf  of 
the  sureties  on  an  injunction  bond  it  was  contended  that  no  decree 
could  be  rendered  against  them  because  they  were  not  parties  to  the 
suit.  Russell  v.  Farley,  and  the  two  cases  of  Bein  v.  Heath  and 
Merryfield  v.  Jones,  heretofore  referred  to,  were  examined  by  the 
court,  and  the  conclusion  was  reached  that,  since  the  intimations  in 
Russell  V.  Farley  had  been  made,  the  federal  courts  had  the  power  to 
dispose  of  the  incidents  arising  in  the  principal  case  and  thus  put  an 
end  to  further  litigation.  The  court  cited  Lea  v.  Deakin  (C.  C.)  13 
Fed.  514;  Coosaw  Mining  Co.  v.  Farmers'  Mining  Co.  (C.  C.)  51 
Fed.  107;  Lehman  v.  McQuown  (C.  C.)  31  Fed.  138;  and  2  Beach's 
Modem  Equity  Practice,  §  770  (1894). 

In  Baker  &  Bennett  Co.  v.  Cass  Company  et  al.,  224  Fed.  439,  140 
C.  C.  A.  133,  the  Court  of  Appeals  of  the  Second  Circuit  had  this 
case:  Suit  in  equity  was  brought  for  infringement  of  letters  patent. 
Preliminary  injunction  was  granted,  subject  to  the  filing  of  a  bond 
by  the  complainant  to  secure  the  defendants.  The  condition  of  the 
bond  was  that  if  plaintiff  should  pay  to  the  defendants  enjoined  such 
damages,  not  exceeding  $5,000,  as  they  might  sustain  by  reason  of 
the  injunction  if  the  court  finally  decided  that  the  plaintiff  was  not 
entitled  to  injunction,  then  the  obligation  should  be  void;  otherwise, 
effective.  Injunction  was  kept  alive,  and  finally  decree  was  made 
awarding  perpetual  injunction,  with  statutory  damages  in  the  sum 
of  $500.  That  decree  was  reversed  by  the  Court  of  Appeals,  and 
thereafter,  in  the  District  Court,  the  defendant  petitioned  for  the 
appointment  of  a  master  to  assess,  under  the  injunction  bond,  dam- 
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ages  sustained  between  certain  dates  in  1914.  This  petition  was  de- 
nied, and  appeal  taken  by  the  defendants.  The  court  quoted  from 
Russell  V.  Farley,  supra,  and  said: 

"Although  the  foregoing  observations,  so  far  as  they  apply  to  the  power 
of  the  court  to  dispose  of  the  question  of  damages  under  the  injunction  bond 
as  an  incident  to  the  principal  case,  were  obiter,  they  are  entitled  to  great 
weight.  They  were  so  treated  by  the  Circuit  Court  of  Appeals  of  the  Sixth 
Circuit  in  Leslie  v.  Brown.  90  Fed.  171  [32  C.  C.  A.  556],  ♦  ♦  •  and  of  the 
Seventh  Circuit  in  Mississippi  Co.  v.  Watson  Co.,  202  Fed.  122  [120  C.  C.  A. 
276].  ♦  ♦  •  Both  courts  adopted  the  law  as  indicated  by  Mr.  Justice 
Bradley,  and  so  do  we.** 

Another  case  which  has  bearing^  is  Empire  State-Idaho  Mining  & 
Developing  Co.  et  al.  v.  Hanley,  136  Fed.  99,  69  C.  C.  A.  87.  It  was 
held  that  after  an  appeal  had  been  taken  to  the  Court  of  Appeals,  and 
affirmance  had  been  had,  appellee  could  file  in  the  trial  court  a 
motion  to  proceed  containing  a  notice  to  sureties  on  appellee's  super- 
sedeas bond  that  he  would  apply  for  a  summary  decree  on  the  bond. 
The  court  regarded  such  surety  (service  being  admitted  in  that 
case)  as  a  quasi  party  to  the  proceeding,  and  sustained  authority  to 
render  summary  judgment  against  the  surety,  both  under  the  Idaho 
statutes  and  independently  thereof.  Tyler  Mining  Co.  v.  Last  Chance 
Mining  Co.,  Russell  v.  Farley,  and  Lea  v.  Deakin,  supra,  were  cited. 
In  Perry  et  al.  v.  Tacoma  Mill  Co.,  152  Fed.  115,  81  C.  C.  A.  333,  the 
court  sustained  the  power  of  the  District  Court  to  enter  summary 
judgment  upon  a  supersedeas  bond  given  on  appeal  from  a  decree  fore- 
closing a  mortgage  on  personal  property  for  the  value  of  such  prop- 
erty where,  after  affirmance  of  the  decree,  the  property  was  not  pro- 
duced. 

In  Cimiotti  Unhairing  Co.  et  al.  v.  American  Fur  Refining  Co.  et 
al.  (C.  C.)  158  Fed.  171,  a  temporary  injunction  was  ordered  ([C. 
C]  117  Fed.  623)  upon  condition  complainant  furnish  bond,  which 
was  filed  and  approved.  Upon  hearing,  permanent  injunction  was 
filed  and  approved.  (C.  C.)  120  Fed.  672.  The  Court  of  Appeals  of 
the  Third  Circuit  reversed  the  decree  of  the  District  Court.  123 
Fed.  869,  59  C.  C.  A.  357.  The  Supreme  Court  affirmed  the  reversal. 
198  U.  S.  399,  25  Sup.  Ct.  697,  49  L.  Ed.  1100.  When  the  mandate 
went  down,  the  Circuit  Court  ordered  the  master  to  take  proofs  and ' 
ascertain  what  damages  the  defendants  had  suffered.  The  surety 
on  the  injunction  bond  does  not  appear  to  have  been  notified  of  any 
of  these  proceedings.  The  master  made  his  report,  advising  dam- 
ages in  an  amount  exceeding  the  penalty  of  the  bond.  Defendant 
asked  judgment  against  complainants  for  the  amount  of  the  damages, 
and  judgment  against  the  surety  for  the  amount  of  the  bond.  Judge 
Lanning  said  that  he  had  not  had  the  aid  of  counsel  in  discussing  the 
question  as  to  whether  the  surety  company  could  be  regarded  as  a 
party  or  a  quasi  party  to  the  proceeding  in  such  a  sense  as  that  an 
execution  could  be  awarded  against  it,  or  whether  the  defendants 
were  left  to  their  remedy  against  the  surety  upon  an  action  at  law 
upon  that  company's  undertaking.  But  after  reference  to  the  au- 
thorities, and  in  view  of  the  fact  that  the  undertaking  of  the  surety 
company  provided  that  the  loss  or  injury  in  damages  should  be  as- 
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certained  as  the  court  should  direct,  he  concluded  that  defendants 
were  entitled  to  such  a  decree.  To  sustain  him  he  cites  the  opinion 
of  this  court  in  Tyler  Mining  Co.  v.  Last  Chance  Mining  Co.,  supra, 
and  Empire  State-Idaho  Mining  &  Developing  Co.  v.  Hanley  and 
Russell  V.  Farley,  supra. 

We  need  not  go  to  the  extent  of  holding  that  if  no  notice  is  given 
to  the  surety  that  judgment  would  be  asked  against  it,  judgment  can 
go  against  it.  Opinion  upon  that  point  is  reserved.  In  the  present 
case,  no  point  of  lack  of  notice  is  raised  by  the  assignments  of  error, 
and  as  against  the  showing  made  of  the  service  of  notice  upon  the 
statutory  agent  of  the  surety  company,  no  counter  showing  is  relied 
upon.  The  notice  may  have  been  defective  in  form,  or  it  may  not 
have  given  as  much  time  to  the  surety  company  to  make  preparation 
for  the  hearing  as  it  desired;  but  the  proper  place  to  suggest  any 
defects  or  to  ask  further  time  was  the  District  Court.  Our  conclu- 
sion is  that  by  signing  the  bond  appellant  made  its  contract  to  pay 
any  judgment  that  might  be  rendered  in  the  cause,  and  having  had 
notice  of  intended  application  for  judgment  against  it  and  oppor- 
tunity for  a  hearing,  the  District  Court  had  power  to  pijoceed  to 
judgment  against  it. 

We  do  not  understand  that  there  is,  in  the  practical  effect  to  be 
given  to  the  decree,  great  difference  between  counsel  for  appellants  and 
appellees.  The  decree  directs  the  sale  of  the  mortgaged  property  and 
the  application  of  the  proceeds  of  the  sale  to  the  payment  of  the 
expenses  of  the  mortgage  debt,  and  provides  for  issuance  of  execu- 
tion as  to  any  deficiency  remaining  after  the  application  of  the  pro- 
ceeds of  the  sale.  It  would  seem  that  procedure  under  such  a  decree 
can  only  result  in  actually  imposing  upon  the  appellant  liability  for 
the  payment  of  a  deficiency  judgment. 

The  decree  appealed  from  is  affirmed. 


(238  Ffed,  887) 

OHASB  V.  UNITED  STATES. 

(Circuit  CJonrt  of  Appeals,  Eighth  Circuit.    December  12,  1916.) 

No.  4613. 

1.  Indians   ^=»13 — ^Lands— Aixotmbnts   in    Sevbbaltt — Constbuction    of 
Statute. 

Act  Aug.  7, 1882,  c.  434,  22  Stat.  341,  provided  for  allotments  in  several- 
ty from  a  designated  part  of  the  Omaha  Indian  reservation  In  Nebraska 
to  each  member  of  the  tribe,  and  that  after  such  allotments  were  made 
the  residue  of  such  part  of  the  reservation  should  be  patented  to  the 
tribe,  to  be  held  in  trust  for  25  years  and  then  patented  in  fee.  Section 
8  then  provided  that  from  such  residue  patented  to  the  tribe  in  common 
"allotments  shall  be  made  and  patented  to  each  Omaha  child  who  may  be 
bom  prior  to  the  expiration**  of  the  trust  period  in  the  same  quantity  and 
subject  to  the  same  restrictions  as  provided  in  respect  to  the  general 
aUotment.  By  Act  March  3,  1893,  c.  209»  27  Stat.  630,  the  Secretary  of 
the  Interior  was  "authorized,"  with  the  consent  of  the  tribe,  to  make  al- 
lotments in  severalty  from  such  residue  held  in  trust  to  each  woman  and 

^s»For  other  cases  see  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 

Digitized  by  VjOOQIC 


22  152  C.  C.  A.  REPORTS 

child  of  the  tribe  bom  since  the  general  allotment  "and  now  living"  of 
double  the  quantity  of  land  provided  for  In  the  act  of  1882,  and  to  each 
allottee  who  received  only  40  acres  under  the  general  allotment  40  acres 
additional.  Held,  that  In  view  of  the  general  policy  of  Congress,  as 
shown  by  the  treaties  with  the  tribe  in  1854  and  1865,  to  promote  indi- 
vidual ownership,  such  act  did  not  by  implication  repeal  the  positive 
provision  of  section  8  of  the  act  of  1882  requiring  an  allotment  to  each 
child  born  during  the  trust  period,  although  such  child,  if  bom  after  the 
passage  of  the  later  act,  was  not  entitled  to  the  increased  allotment  pro- 
vided for  therein. 

[Ed.  Note.— For  other  cases  see  Indians,  Cent.  Dig.  {  30;  Dec  Dig. 
<5»13.] 

2.  Indians  ^=>13 — Constbuction  op  Congressional  Acts  Relatino  to. 

Provisions  of  doubtful  meaning  in  congressional  enactments  relating  to 
Indians  must  be  construed  so  far  as  possible  in  favor  of  the  Indians,  and 
not  against  them. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent  Dig.  {  30;  Dec.  Dig. 
«=>13.] 

8.  Statutes  ^=»161(1),  225 — Construction — Statutes  in  Pari  Materia. 

All  statutes  in  pari  materia  are  to  be  read  and  construed  together  as 
if  they  formed  part  of  the  same  statute,  and  when  there  are  two  acts  on 
the  same  subject  they  must  stand  together,  if  possible,  and  if  repugnant 
in  any  of  their  provisions,  the  later  act  operates  as  a  repeal  of  the  earlier 
(me  so  far,  and  only  so  far,  as  its  provisions  are  repugnant  to  those  of  the 
earlier  act. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent.  Dig.  ff  230,  233.  234,  302, 
303;  Dec.  Dig.  «&»161(1),  225.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Nebraska;  Thomas  C.  Munger,  Judge. 

Suit  in  equity  by  Hiram  Chase,  Jr.,  a  minor,  by  his  next  friend, 
Hiram  Chase,  Sr.,  against  the  United  States.  Decree  for  the  United 
States,  and  complainant  appeals.    Reversed. 

John  Lee  Webster,  of  Omaha,  Neb.  (Hiram  Chase,  of  Pender,  Neb., 
on  the  brief),  for  appellant. 

A.  W.  Lane,  Asst.  U.  S.  Atty.,  of  Lincoln,  Neb.,  and  O.  C.  Anderson, 
of  West  Point,  Neb.  (T.  S.  Allen,  U.  S.  Atty.,  of  Lincoln,  Neb.,  on  the 
brief),  for  appellee. 

Before  SANBORN,  ADAMS,  and  CARLAND,  Circuit  Judges. 

PER  CURIAM.  This  suit  was  instituted  under  the  provisions  of 
an  act  of  Congress  approved  February  6,  1901  (31  Stat.  760  [Comp. 
St.  1913,  §§  4214,  4215]),  by  Hiram  Chase,  Jr.,  by  his  next  friend, 
Hiram  Chase,  Sr.,  a  member  of  the  Omaha  Tribe  of  Indians,  to  secure 
a  decree  for  an  allotment  of  land  in  the  Omaha  reservation  which  had 
been  denied  to  him  by  the  Secretary  of  the  Interior.  He  alleged  in  his 
amended  bill  facts  which  he  claims  entitled  him  to  such  a  decree.  The 
United  States  appeared  in  due  time  and  moved  to  dismiss  the  bill,  on 
the  ground  that  its  allegations  were  not  sufficient  to  constitute  a  cause 
of  action.  This  motion  was  sustained,  and,  plaintiff  declining  to  plead 
further,  the  bill  was  dismissed ;  and  he  now  appeals,  assigning  for  er- 
ror that  the  court  erred  in  dismissing  the  bill,  and  in  not  holding  that 
on  the  facts  stated  plaintiff  was  entitled  to  the  decree  prayed  for. 

^ssFor  oUier  cases  see  same  topic  ft  KBT-NUMBER  in  all  Kej-Numbered  Digests  ft  Indexes 
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A  summary  of  the  facts  alleged  by  him  is  as  follows : 

PlaintiflF  was  bom  December  3,  1895,  of  parents  both  of  whom  were 
members  of  the  Omaha  Tribe,  and  afterwards  caused  to  be  selected 
and  now  claims  an  allotment  of  the  W.  J4  of  the  N.  W.  %  of  section 
25,  township  25,  range  9  east  of  the  sixth  principal  meridian.  In 
1854,  by  a  treaty  then  made  between  the  United  States  and  the  Omaha 
Tribe  (10  Stat.  1043),  that  tribe,  for  a  valuable  consideration  paid  to 
it,  ceded  to  the  United  States  the  southern  portion  of  a  tract  of  land 
then  occupied  by  them;  the  northern  portion  thereof  being  reserved 
and  set  apart  to  the  Indians  for  their  future  home.  Pursuant  to  the 
obligation  of  the  treaty  they  soon  vacated  the  land  so  ceded  to  the 
United  States,  and  removed  to  that  reserved  and  set  apart  to  them.  In 
this  treaty,  power  was  conferred  upon  the  President  to  cause  the  land 
reserved  to  the  Indians  to  be  surveyed  into  lots,  and  to  assign  to  in- 
dividual Indians,  who  might  desire  to  make  for  themselves  a  perma- 
nent home,  certain  quantities  of  land  for  that  purpose,  and  to  issue  to 
them  patents  therefor,  subject,  however,  to  certain  reasonable  restric- 
tions against  alienation  and  to  other  prescribed  conditions. 

In  1865,  by  treaty  then  made  (14  Stat.  667),  the  Omaha  Tribe  ceded 
to  the  United  States,  for  a  valuable  consideration,  a  tract  of  land  from 
the  northern  portion  of  their  reservation ;  and  the  Indians  expressing 
a  desire  of  promoting  settled  habits  of  industry  and  enterprise  amongst 
themselves  by  abolishing  the  tenure  in  common  by  which  they  had 
theretofore  held  their  lands  and  of  securing  assignments  of  limited 
quantities  thereof  in  severalty  to  the  individual  members  of  the  tribe, 
it  was  by  article  IV  agreed  that  the  remaining  portion  of  their  reserva- 
tion should  be  set  apart  for  those  purposes,  and  that  out  of  the  same 
there  should  be  assigned  to  each  head  of  a  family  not  exceeding  160 
acres,  and  to  each  male  person,  18  years  of  age  and  upwards,  without 
a  family,  not  exceeding  40  acres  of  land,  and  that  the  whole  of  the  land, 
assigned  or  unassigned  in  severalty,  should  constitute  and  be  known 
as  tfie  Omaha  reservation ;  that  such  assignments,  when  approved  by 
the  Secretary  of  the  Interior,  should  be  final  and  conclusive ;  and  that 
certificates  should  be  issued  by  the  Commissioner  of  Indian  Affairs 
for  the  tracts  so  assigned,  specifying  the  names  of  the  individuals  to 
whom  the  same  were  assigned  respectively. 

On  August  7,  1882,  Congress  passed  an  act  (22  Stat.  341),  section 
5  thereof  authorizing  the  Secretary  of  the  Interior  to  allot  the  part 
of  the  reservation  lying  east  of  the  Sioux  City  &  Nebraska  Railroad, 
in  severalty,  to  the  members  of  that  tribe  in  quantities  as  follows :  To 
each  head  of  a  family,  a  quarter  section;  to  each  single  person  over 
18  years  of  age,  one-eighth  of  a  section ;  to  each  orphan  child  under 
18  years  of  age,  one-eighth  of  a  section ;  and  to  each  other  person  un- 
der 18  years  of  age,  one-sixteenth  of  a  section.  These  allotments  to 
be  in  lieu  of  allotments  or  assignments  provided  for  in  the  fourth  ar- 
ticle of  the  treaty  of  1865.  Section  6  of  the  act  provided  for  the  issu- 
ance of  patents  in  the  names  of  the  allottees,  declaring  that  the  United 
States  will  hold  the  land  thus  allotted  for  the  period  of  25  years  in 
trust  for  the  sole  use  and  benefit  of  the  Indians  to  whom  such  allot- 
ment shall  have  been  made.     Section  8  provided  that  the  residue  of 
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lands  lying  east  of  the  railroad,  after  all  allotments  have  been  made, 
as  in  the  fifth  section  provided,  shall  be  patented  to  the  Omaha  Tribe 
of  Indians,  the  patent  to  have  the  legal  effect  and  declare  that  the  Unit- 
ed States  does  and  will  hold  the  land  thus  patented  for  the  period  of 

25  years  in  trust  for  the  sole  use  and  benefit  of  the  tribe,  and  at  the 
expiration  of  that  period  the  United  States  will  convey  the  same  by 
patent  to  the  tribe  in  fee,  discharged  of  the  trust  and  free  from  all  in- 
cumbrances whatsoever.  Section  8  also  provides,  as  will  hereafter 
more  fully  appear,  that  from  the  residue  of  land  thus  patented  to  the 
tribe  in  common  allotments  should  be  made  and  patented  to  each  Oma- 
ha child  who  may  be  bom  prior  to  the  expiration  of  the  time  during 
which  it  is  provided  the  land  shall  be  held  in  trust  by  the  United  States. 

Allotments  under  this  act  had  been  made  prior  to  July  11,  1884,  to 
954  members  of  the  tribe,  and  these  were  duly  approved  on  that  date 
and  patents  issued  therefor.  The  trust  period  of  25  years  for  such 
allotments  would  therefore  expire  on  July  10,  1909.  The  United  States 
failed  to  issue  the  patent  to  the  tribe,  as  provided  in  section  8  of  the 
act  of  1882 ;  but  this  is  conceded  to  have  been  an  unimportant  omis- 
sion of  a  ministerial  duty  only,  and  that  the  rights  of  the  members  of 
the  tribe  therein  are  not  affected  by  the  omission. 

The  act  of  March  3,  1893  (27  Stat.  630,  c.  209),  authorized  the  Sec- 
retary of  the  Interior,  with  the  consent  of  the  Indians  of  the  tribe,  to 
allot  in  severalty  "  *  *  *  to  each  Indian  woman  and  child  of  said 
tribe  bom  since  allotments  of  land  were  made  in  severalty  to  the  mem- 
bers thereof  under  the  provisions  of  said  act  (1882),  and  now  living^ 
one-eighth  of  a  section  of  the  residue  lands  held  by  that  tribe  in  com- 
mon, instead  of  one-sixteenth  of  a  section,  as  therein  provided,  and  to 
allot  in  severalty  to  each  allottee  under  said  act,  now  living,  who  re- 
ceived only  one-sixteenth  of  a  section  thereunder,  an  additional  one- 
sixteenth  of  a  section  of  such  residue  lands.     *     *    *  " 

The  question  for  decision  is  whether,  in  view  of  the  foregoing  facts 
and  statutes,  the  fact  that  plaintiff  in  this  case  was  not  bom  until  after 
the  act  of  1893  was  passed,  disqualified  him  to  the  allotment  selected 
by  him. 

[1]  While  the  provisions  of  the  two  acts  of  1882  and  1893  fumish 
the  main  criteria  by  which  this  question  must  be  answered,  the  treaties 
of  1854  and  1865  are  relied  on  by  plaintiflf's  counsel  as  having  an  im- 
portant bearing  on  the  question,  their  contention  being  that  the  cessions 
of  lands  to  the  United  States  by  those  treaties  afforded  a  valuable  and 
sufficient  consideration  for  the  stipulation  in  the  first  treaty  empower- 
ing the  President  to  survey  the  reservation,  and  to  assign  to  such  In- 
dians as  desired  it  certain  specified  areas  of  land  for  their  permanent 
home,  and  to  issue  to  them  patents  therefor,  and  for  the  stipulation  in 
the  second  treaty  abolishing  tenure  in  common  and  providing  for  the 
assignment  of  the  land  in  severalty  to  the  members  of  the  tribe,  with- 
out limitation  as  to  time.  The  contention  is  that  the  right  of  the  in- 
dividual members  of  the  tribe,  for  whose  benefit  the  treaties  were  made, 
to  such  allotments,  was  a  contract  right,  made  so  by  the  terms  of  the 
treaty  of  1865,  and  confirmed  by  the  provisions  of  the  act  of  1882,  of 
which  they  could  not  be  deprived  without  their  consent. 


Digitized  by  VjOOQlC 


CHASE  y.  UNITED  STATES  25 

A  critical  reading  and  consideration  of  the  treaties  themselves 
fails  to  convince  us  of  the  merit  of  this  contention.  By  the  terms  of  the 
treaty  of  1854  no  obligation  to  make  any  assignments  to  individual 
members  of  the  tribe  was  assiuned  or  undertaken  by  the  United  States. 
The  President  was  merely  given  discretionar}*^  power  to  do  so,  if,  in 
his  judgment,  the  best  interests  of  the  Indians  and  of  all  parties  con- 
cerned would  thereby  be  best  promoted;  and  the  immediate  object 
of  the  treaty  of  1865  was  to  secure  a  reservation  or  home  on  the  north- 
em  part  of  the  Omaha  reservation  for  the  Winnebago  tribe  of  Indians, 
as  we  imderstand.  Incidental  to  this  main  object  an  effort  seems  to 
have  been  made  to  induce  the  Indians  to  abandon  their  tribal  customs 
and  to  take  up  the  habits  of  civilized  life.  This  appears  by  the  reci- 
tations found  in  the  treaty  to  the  effect  that  the  Indians  were  desirous 
of  "promoting  settled  habits  of  industry  and  enterprise  amongst  them- 
selves by  abolishing  the  tenure  in  common  by  which  they  now  hold 
their  lands,  and  by  assigning  limited  quantities  thereof  in  severalty  to 
the  members  of  the  tribs.     *    *     *  " 

So  it  appears  that  neither  of  the  treaties  obligated  the  United  States 
to  abolish  tenure  in  common  or  made  any  general  scheme  for  the  as- 
signment of  lands  in  severalty.  It  is  true  the  treaty  of  1865  made  pro- 
vision, as  a  step  in  the  way  of  abolishing  tenure  in  common  and  promot- 
ing the  desired  habits  of  industry  and  enterprise,  for  setting  apart 
the  remaining  portion  of  the  reservation  and  assigning  to  limited  class- 
es of  persons,  then  in  existence,  certain  quantities  of  land.  But  there 
was  no  such  definiteness  in  this  as  to  constitute  a  contract  obligation 
requiring  the  government  to  make  an  allotment  of  land  to  the  plaintiff 
in  this  case.  Both  treaties,  however,  disclose  a  general  policy  looking 
toward  the  abolishment  of  the  tribal  ownership  of  land  and  the  divi- 
sion of  it  into  individual  holdings,  and  this  policy,  we  think,  has  an  im- 
portant bearing  on  the  construction  of  congressional  enactments  relied 
on  by  counsel. 

By  the  act  of  1882  Congress,  for  the  first  time,  provided  a  general 
scheme  of  alloting  lands  lying  east  of  the  right  of  way  of  the  Sioux 
City  &  Nebraska  Railroad  and  of  issuing  patents  therefor  to  the  mem- 
bers of  the  tribe  in  severalty.  Such  allotments  were  to  be  in  lieu  of 
the  assignments  tentatively  contemplated  by  the  fourth  section  of  the 
treaty  of  1865.  The  patents  thus  authorized  were  made  to  declare  that 
the  United  States  will  hold  the  land  so  allotted  for  a  period  of  25  years 
in  trust  for  the  ^ole  use  and  benefit  of  the  Indians  to  whom  the  al- 
lotments may  have  been  made  or  in  case  of  their  death,  in  trust  for 
their  heirs.  Section  8  of  that  act  provides  that  the  residue  of  lands 
lying  east  of  that  right  of  way,  after  all  allotments  have  been  made  as 
authorized,  shall  be  patented  to  the  Omaha  Tribe,  the  patent  to  have  the 
legal  effect  and  declare  that  the  United  States  will  hold  the  lands  thus 
patented  in  trust  for  the  period  of  25  years  for  the  sole  use  and  bene- 
fit of  the  tribe,  and  at  the  expiration  of  that  period  that  the  United 
States  will  convey  the  lands  to  the  tribe  in  fee,  discharged  of  the  trust 
and  free  from  all  charge  and  incumbrance  whatsoever.  Then  in  sec- 
tion 8  the  following  important  provision  is  found : 
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"That  from  the  residue  of  lands  thus  patented  to  the  tribe  in  common,  allot- 
ments shall  be  made  and  patented  to  each  Omaha  child  who  may  be  born 
prior  to  the  expiration  of  the  time  during  which  it  is  provided  that  said  lands 
shall  be  held  in  trust  by  the  United  States,  in  quantity  and  upon  the  same 
conditions,  restrictions,  and  limitations  as  are  provided  in  section  6  of  this 
act,  touching  patents  to  allottees  therein  mentioned.  But  such  conditions, 
restrictions,  and  limitations  shall  not  extend  beyond  the  expiration  of  the 
time  expressed  in  the  patent  herein  authorized  to  be  issued  to  the  tribe  in 
common:  And  provided  further,  that  these  patents,  when  issued,  shall  over- 
ride the  patent  authorized  to  be  issued  to  the  tribe  as  aforesaid,  and  shall 
separate  the  individual  allotment  from  the  lands  held  in  common,  which  pro- 
viso shall  be  incorporated  in  the  patent  issued  to  the  tribe:  Provided,  that 
said  Indians  or  any  part  of  them  may,  if  they  shall  so  elect,  select  the  land 
which  shall  be  allotted  to  them  in  severalty  in  any  part  of  said  reservation 
either  east  or  west  of  said  right  of  way  mentioned  in  the  first  secticm  of  this 
act" 

If  Chase  had  been  bom  at  any  time  prior  to  the  expiration  of  the 
25  years  after  the  approval  of  the  allotments  provided  for  in  the  fifth 
section  of  the  act  (which  was  in  1884),  that  is,  prior  to  1909,  he  would 
have,  according  to  the  language  of  section  8,  unaffected  by  subsequent 
legislation,  been  entitled  to  the  allotment  of  40  acres  of  the  80  acres 
selected  by  him.  The  only  question  then  is  whether  subsequent  legis- 
lation, interpreted  in  the  light  of  prior  treaties,  deprived  him  of  tfiat 
right. 

As  already  seen,  the  prior  treaties  contain  provisions  looking  towards 
a  scheme  for  abolishing  tenures  in  common  and  substituting  therefor 
allotments  of  land  to  individual  Indians  in  severalty.  In  the  execution 
of  this  general  scheme  the  act  of  1882  was  passed.  After  providing 
for  allotments  in  severalty  to  members  of  the  tribe  of  land  lying  east 
of  the  railroad  and  for  the  patenting  of  the  residue  of  the  reservation 
to  the  tribe,  it  enacts  as  follows : 

"That  from  the  residue  of  lands  thus  patented  to  the  tribe  in  common,  al- 
lotments shall  be  made  and  patented  to  each  Omaha  child  who  may  be  bom 
prior  to  the  expiration  of  the  time  during  which  it  is  provided  that  said  lands 
shaU  be  held  in  trust  by  the  United  States.    ♦    ♦    ♦  " 

This  language  is  comprehensive  and  imperative.  It  commands  that 
allotments  shall  be  made  to  every  child  of  the  tribe  who  may  be  bom 
within  the  specified  period  of  25  years,  ending  in  1909.  This,  we  think, 
clearly  means  that  so  long  as  any  lands  remain  unallotted  out  of  that 
particular  residue  each  child  born  within  the  specified  period  shall  have 
an  allotment.  This,  we  think,  would  not  be  questioned  except  for  the 
provisions  of  the  act  of  1893,  upon  which  the  United  States  especially 
relies.    That  act  is  in  the  following  words : 

Be  it  enacted:  **That  the  act  of  Congress  approved  August  seventh,  eighteen 
hundred  and  eighty-two,  entitled  *An  act  to  provide  for  the  sale  of  a  part  of 
the  reservation  of  the  Omaha  Tribe  of  Indians  in  the  state  of  Nebraska,  and 
for  other  purposes,'  be,  and  the  same  is  hereby,  amended  so  as  to  authorize 
the  Secretary  of  the  Interior,  with  the  consent  of  the  Indians  of  that  tribe, 
to  allot  in  severalty,  through  an  allotting  agent  of  the  Interior  Department, 
to  each  Indian  woman  and  child  of  said  tribe  bom  since  allotments  of  land 
were  made  in  severalty  to  the  members  thereof  under  the  provision  of  said 
act,  and  now  living^  one-eighth  of  a  section  of  the  residue  lands  held  by  that 
tribe  in  common,  instead  of  one-sixteenth  of  a  section,  as  therein  provided, 
and  to  allot  In  severalty  to  each  allottee  under  said  act,  now  living,  who  re- 
ceived only  one-sixteenth  of  a  section  thereunder,  an  additional  one-sixteenth 
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of  a  section  of  such  residue  lands:  Provided,  that  the  allotments  so  made 
shall  be  subject  to  the  same  conditions,  restrictions,  and  limitations  provided 
for  in  sections  six,  seven,  and  eight  of  said  act,  touching  allotments  and  pat- 
ents to  allottees  therein  mentioned:  And  provided,  that  the  expenses  incurred 
in  making  the  allotments  hereby  authorized  shall  be  defrayed  out  of  the 
funds  appropriated  for  surveying  and  allotting  Indian  reservations." 

By  this  act  Congress  granted  an  allotment  of  40  acres  more  to  each 
allottee  living  at  the  time  of  its  passage  who  had  received  but  40  acres, 
and  it  also  granted  to  each  Indian  woman  and  to  each  child  of  the 
tribe  bom  since  allotments  of  lands  had  been  made  who  was  living 
at  the  passage  of  the  act,  a  right  to  an  allotment  of  80  acres  of  land. 
It  increased  the  grants  to  individual  Indians  and  contained  no  provi- 
sion for  decreasing  or  revoking  them,  or  any  of  them. 

The  act  of  1882,  in  unequivocal  and  emphatic  language,  had  con- 
ferred the  right  to  an  allotment  upon  each  and  every  Omaha  child 
who  might  be  born  at  any  time  prior  to  the  expiration  of  25  years, 
after  the  approval  of  the  allotments ;  that  is,  to  any  child  that  might 
be  bom  after  the  year  1884  and  prior  to  1909.  This  was  a  right  con- 
ferred in  clear  terms  upon  a  clearly  defined  class,  to  be  constituted 
in  the  future;  and  even  if  not  an  enforceable  right,  so  far  as  plain- 
tiff Chase  was  concerned,  at  the  time  of  the  passage  of  the  act,  it 
clearly  evidences  the  purpose  of  Congress  that  it  should  be  available 
to  each  constituent  member  as  he  or  she  might  later,  by  birth,  be 
incorporated  into  the  class.  Therefore,  unless  this  act,  in  so  far  as 
if  confers  this  right,  was  repealed  by  the  act  of  1893,  it  still  exists 
in  favor  of  the  plaintiff  in  this  case. 

[2]  The  act  of  1882  was  certainly  not  repealed  in  terms,  and  we 
do  not  think  it  was  repealed  by  implication,  because,  as  a  rule,  repeals 
by  implication  are  not  favored,  and  should  not  be  so  held  unless  the 
implication  is  clear.  In  our  opinion  there  is  no  such  clear  implication 
manifested  in  the  act  of  1893,  for  these  reasons: 

(1)  The  Congress  did  not  say  the  former  act  or  any  of  its  provi- 
sions were  repealed,  but  did  say  that  the  act  was  merdy  "amended." 

(2)  Provisions  of  doubtful  meaning  in  congressional  enactments, 
relating  to  Indians,  must  be  construed  so  far  as  possible  in  favor  of 
the  Indians,  and  not  against  them. 

The  Supreme  Court  of  the  United  States,  in  the  case  of  Choate  v. 
Trapp,  224  U.  S.  665,  675,  32  Sup.  Ct.  565,  569  (56  L.  Ed.  941),  in 
answering  the  contention  that  certain  claims  for  exemptions  there  un- 
der consideration  must  be  strictly  construed,  make  use  of  this  lan- 
guage: 

"But  in  the  government's  dealings  with  the  Indians  the  rule  is  exactly  the 
contrary.  The  construction,  instead  of  being  strict,  is  liberal;  doubtful  ex- 
pressions, instead  of  being  resolved  in  favor  of  the  United  States,  are  to  be 
resolved  in  favor  of  a  weak  and  defenseless  people,  who  are  wards  of  the 
nation,  and  dependent  wholly  upon  its  protection  and  good  faith.  This  rule 
of  construction  has  been  recognized,  without  exception,  for  more  than  a  hun- 
dred years,  and  has  been  applied  in  tax  cases." 

In  Chase  v.  United  States,  138  C.  C.  A.  117,  121,  222  Fed.  593, 
597,  it  was  said  by  this  court : 

"And  because*  when  treaties  were  made  with  them,  the  Indians  were  un- 
familiar with  the  language  in  which  they  were  written  and  with  the  exact 
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meaning  of  many  of  tlie  terms  used  in  them,  they  must  be  constrned  liberally, 
doubtful  expressions  must  be  resolved  in  favor  of  the  Indians,  and  the  trea- 
ties must  be  interpreted,  'not  according  to  the  technical  meaning  of  their 
words,  ♦  ♦  ♦  but  in  the  sense  in  which  they  would  naturally  be  under- 
stood by  the  Indians.* " 

[3]  (3)  There  is  no  inconsistency  or  repugnancy  between  the  grant 
of  allotments  of  tracts  of  40  acres  to  the  plaintiff  and  the  members 
of  his  class  under  the  act  of  1882  and  the  grants  to  the  classes  of 
Indians  specified  in  the  act  of  1893,  and  "all  statutes  in  pari  materia 
are  to  be  read  and  construed  together  as  if  they  formed  part  of  the 
same  statute."  Potter,  Dwarris  on  Statutes,  145.  When  there  are 
two  acts  on  the  same  subject,  they  must  stand  together,  if  possible. 
If  the  two  are  repugnant  in  any  of  their  provisions,  the  later  act  op- 
erates as  a  repeal  of  the  earlier  one  so  far,  and  only  so  far,  as  its  pro- 
visions are  repugnant  to  those  of  the  earlier  act.  In  re  Henderson's 
Tobacco,  11  Wall.  652,  657,  20  L.  Ed.  235;  Frost  v.  Wenie,  157  U. 
S.  46,  57,  58,  15  Sup.  Ct.  532,  39  L.  Ed.  614;  Board  of  Com'rs  v. 
^tna  Life  Ins.  Co.,  90  Fed.  222,  227,  32  C.  C.  A.  585,  590;  City 
Realty  Co.  v.  Robinson  Contracting  Co.  (C.  C.)  183  Fed.  176,  181. 
And  the  conclusion  is  that  the  grant  to  plaintiff  by  the  act  of  1882 
of  the  right  to  his  allotment  of  40  acres  of  land  has  never  been  re- 
pealed nor  revoked,  and  it  still  exists.  He  has  selected  80  acres  on 
the  theory  that  the  act  of  1893  granted  to  him  the  right  to  an  addi- 
tional 40  acres ;  but  the  grant  of  that  act  to  children  was  clearly  and 
expressly  limited  to  children  living  at  the  date  of  the  passage  of  the 
act,  and  it  was  passed  more  than  a  year  before  the  plaintiff  was  bom. 
He  does  not,  therefore,  fall  within  any  of  the  classes  to  which  a  grant 
was  made  by  that  act,  and  he  is  entitled  to  only  40  acres  of  land ;  but 
he  may  take  that  40  acres  out  of  the  80  acres  he  has  selected  for  his 
allotment  by  virtue  of  the  provisions  of  the  act  of  1882,  with  the  same 
right  as  though  he  had  selected  the  40  acres  when  he  selected  the  80 
acres. 

The  result  is  that  the  amended  complaint  sets  forth  facts  which* 
entitle  the  plaintiff  to  relief  in  equity,  and  that  the  decree  which  dis- 
missed it  was  erroneous.    Let  the  decree  below  be  reversed,  and  let 
the  case  be  remanded  to  the  District  Court,  with  instructions  to  permit 
the  defendant  to  answer,  if  so  advised ;  and  it  is  so  ordered. 


(238  Fed.  8SH) 

BAKER  MOTOR  VEHICLE  CX).  et  al.  v.  HUNTER. 

(Circuit  Court  of  Appeals,  Second  Circuit.    December  12,  1916.) 

No.  40. 

Bankbuptcy  ^=9266 — Sale  by  Receiveb — ^Bond  of  Pubchaseb. 

R.,  a  corporation,  without  consent  of  Its  creditor  H.,  transferred  its 
property  to  N.,  a  corporation,  In  consideration  only  of  N.'s  agreement  to 
pay  R.*s  debts,  all  the  other  creditors  of  R.  assenting  to  the  transfer,  and 
taking  notes  of  N.  in  payment  of  their  claims  against  R.  Pending  action 
by  H.  against  R.  on  his  claim,  bankruptcy  proceedings  were  instituted 

^=>For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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against  N.  and  the  court  allowed  N.'s  receiver  to  sell  its  assets  to  O.,  a  cor- 
poration (of  which  R.  and  N.  were  subordinate  companies,  organized  and 
controlled  by  it),  on  O.  giving  bond  conditioned  that  It  pay,  or  cause  to 
be  paid,  to  H.  such  sum  as  he  may  be  entitled  In  law  to  receive,  out  of  the 
amount  received  by  the  receiver  for  distribution  to  creditors  of  N.,  on  the 
claim  set  up  In  the  action  against  R.  Held,  that  the  bond  required  pay- 
ment of  the  whole  amovmt  of  H/s  judgment  against  R.,  and  not  a  part 
thereof  in  the  proportion  of  the  purchase  price  of  the  assets  to  all  the 
claims  against  N. ;  the  amount  of  claims,  Including  that  of  H.,  entitled 
to  preferential  payment  out  of  N.*s  assets,  In  view  of  the  agreement  of 
R.*s  other  creditors  with  N.,  and  the  relation  of  O.,  the  chief  creditor,  to 
R.  and  N.,  being  less  than  the  sale  price. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  ^=5>266.] 

Hough,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  New  York. 

Action  by  Louis  R.  Hunter  against  the  Baker  Motor  Vehicle  Com- 
pany and  another.  Judgment  for  plaintiff  (225  Fed.  1006),  and  de- 
fendants bring  error.    Affirmed. 

This  cause  comes  here  on  writ  of  error  to  the  District  Court  for  the  Northern 
District  of  New  York. 

The  plaintiffs  In  error  will  be  referred  to  as  defendants,  and  the  defendant 
In  error  will  be  referred  to  as  plaintiff. 

The  plaintiff  has  obtained  a  judgment  In  his  favor  for  $10,790.57.  The  case 
was  tried  without  a  jury. 

The  action  was  commenced  In  a  court  of  the  state  of  New  York,  and  was  re- 
moved upon  petition  of  the  defendants  Into  the  District  CJourt  of  the  United 
States  In  and  for  the  Northern  District  of  New  York. 

The  Baker  Motor  Vehicle  Company  Is  a  corporation  organized  under  the 
laws  of  the  state  of  Ohio,  and  It  Is  hereinafter  called  the  Ohio  Company.  It  Is 
engaged  In  the  business  of  manufacturing  and  selling  eleqtrlc  motor  vehicles. 

The  C.  B.  Rice  Company  Is  a  corporation  organized  under  the  laws  of  the 
state  of  New  York  In  December,  1906.  It  Is  hereinafter  called  the  Rice  Com- 
pany. The  Ohio  Company  caused  It  to  be  Incorporated,  and  owned  and  con- 
trolled Its  stock,  and  managed,  controlled,  and  directed  Its  business  and  corpo- 
rate affairs.  It  organized  It  for  the  purpose  of  conducting  the  business  of  the 
Ohio  Company  In  New  York  In  selling  Its  automobiles  and  automobile  parts, 
tools,  and  appliances.  The  amount  of  capital  stock  authorized  was  $75,000. 
The  Incorporators  were  Clarence  B.  Rice,  Fred  R.  White,  Robert  C.  Norton, 
Manfred  L.  Goss,  and  Nathaniel  Piatt. 

Prior  to  the  organization  of  the  Rice  Company  the  Ohio  Company  had  main- 
tained an  agency  In  New  York  City  to  look  after  Its  business  In  that  part  of 
the  country.  It  sent  Rice,  who  had  been  In  Its  employ  as  a  salesman,  to 
manage  the  New  York  business,  and  paid  him  a  salary  of  $100  a  month  and 
25  per  cent,  of  the  profits.  Rice  became  the  president  of  the  Rice  Company. 
White  was  the  general  manager  and  vice  president  of  the  Ohio  Company,  Goss 
was  the  secretary  of  that  company,  and  Norton  was  Its  treasurer.  Rice  testified 
that  the  meeting  to  organize  the  Rice  Company  was  held  In  the  ottices  of  the 
Ohio  Company  at  Cleveland,  or  In  those  of  Its  attorneys  In  the  same  city. 

The  New  York  agency  maintained  by  the  Ohio  Company  prior  to  the 
Incorporation  of  the  Rice  Company  became  Indebted  to  the  Ohio  Company  to 
the  extent  of  $85,000.  So  much  of  the  stock  of  the  Rice  Company  as  was  Is- 
sued was  Issued  to  the  Ohio  Company.  And  Rice,  as  president  of  the  Rice 
Company,  submitted  reports  of  the  condition  of  the  business  regularly  to  the 
Ohio  Company.  Asked  how  often  these  reports  were  made,  he  answered  that 
he  did  not  remember,  "It  might  have  been  weekly,  and  It  was  at  least  once  a 
month." 

In  January,  1907,  the  Ohio  Company  made  a  written  agreement  with  C.  B. 
Bice  to  sell  him  all  the  stock  of  the  Rice  Company  for  $15,000  In  cash  and  for 
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$50,000  In  notes,  retaining  the  stock  as  collateral  to  the  notes,  as  well  as  the 
right  to  vote  the  stock,  and  as  additional  security  the  resignation  of  Mrs.  Rice 
and  her  brother  from  the  board  of  directors.  The  Ohio  Company  gave  the 
Rice  CJompany  an  agency  agreement  for  the  exclusive  sale  of  Its  goods  In  New 
York,  New  Jersey,  and  In  a  part  of  Connecticut.  The  Ohio  Company,  how- 
ever, reserved  to  Itself  the  right  to  cancel  the  agency  agreement  when  the 
management  of  the  business  was  not  satisfactory  to  It  It  was  also  agreed 
that  the  Ohio  Company  should  be  permitted  to  retain  51  per  cent,  of  the  Rice 
Company  stock  so  long  as  any  of  the  notes  remained  unpaid.  *  The  notes  were 
demand  notes  glten  for  the  stock,  and  were  signed  by  Rice  and  his  wife. 

The  Rice  Company  continued  in  business  some  six  or  seven  months  only. 
Then  the  Ohio  Company,  asserting  that  matters  were  not  satisfactory  to  It, 
exercised  its  right  to  cancel  the  agency  contract,  and  thus  put  the  Rice  Com- 
pany in  a  position  where  It  could  not  get  electric  cars  or  parts  to  sell,  and 
under  the  agency  agreement  It  could  sell  no  other  cars  than  those  made  by 
the  Ohio  Company.  The  latter  company  thereupon  caused  a  circular  to  be 
Issued  to  the  creditors,  stating  that  the  Rice  Company  had  lost  the  agency 
agreement  and  had  become  Insolvent,  and  asked  the  creditors  to  agree  to  turn 
all  its  assets  over  to  a  new  company  to  be  formed,  and  which  should  assume  all 
of  Its  liabilities.  It  got  all  of  the  creditors  with  the  exception  of  the  plaintiff 
to  assent  to  this  arrangement. 

Rice  testified  that  Just  prior  to  this,  and  In  July,  1907,  he  had  a  conference 
with  the  officers  of  the  Ohio  Company  when  he  was  Informed  that  If  he 
would  retire  from  the  Rice  Company,  they  would  form  a  new  company  to 
take  over  the  assets  and  pay  the  creditors.  He  said  there  were  several  con- 
versations on  the  subject,  and  a  demand  was  made  upon  him  that  It  must  be 
done  or  the  contract  would  be  canceled,  and  that  he  agreed  to  It. 

The  Ohio  Corporation  then  organized  In  August,  1907,  the  Baker  Motor  Ve- 
hicle Company  of  New  York,  hereinafter  called  the  New  York  Company. 
The  new  company  had  a  nominal  capital  stock  of  $20,000  with  only  $10,000 
Issued  and  only  $500  paid  In.  The  Rice  Company,  acting  under  the  control  of 
the  Ohio  Company,  voted  to  transfer  all  its  property  to  the  New  York  Com- 
pany for  the  sole  consideration  of  the  latter's  agreement  to  pay  the  debts,  and 
did  so  transfer  them  in  August,  1907.  The  New  York  Company  entered  on  its 
books  the  assets  thus  taken  over  as  $116,657.07,  and  the  liabilities  which  were 
assumed  as  $79,831.98.  The  New  York  Company  also  possessed  the  agency 
agreement  which  the  Ohio  Company  gave  to  the  president  of  the  New  York 
Company,  and  which  he  transferred  to  the  latter  to  pay  for  all  Its  stock  that 
was  issued,  which  was,  as  heretofore  stated,  $10,000. 

The  certificate  of  incorporation  of  the  New  York  C<Mnpany  provided  that 
the  directors  need  not  be  stockholders.  The  number  of  directors  was  fixed  at 
five.  Fred  R.  White,  the  general  manager  and  vice  president  of  the  Ohio 
Company,  was  one  of  the  five.  George  H.  Kelley  of  Cleveland  was  another. 
The  testimony  shows  that  he  was  the  attorney  of  the  Ohio  Company,  and  was, 
at  the  time  his  testimony  was  given,  the  general  manager  of  the  truck  depart- 
ment of  the  Ohio  Company,  having  been  appointed  to  that  position  In  October, 
1909.  He  drew  the  papers  incorporating  the  Rice  Company,  and  prior  to  the 
transfer  of  the  assets  of  the  Rice  Company  to  the  New  York  corporation  he  had 
been  sent  to  New  York  by  the  Ohio  Company  with  full  authority  to  handle  the 
matters  relating  to  the  two  companies  absolutely  as  he  pleased.  He  spent  six 
weeks  In  New  York  In  adjusting  the  business.  Another  of  the  trustees  was 
Nathaniel  Piatt,  who  had  served  as  treasurer  of  the  Rice  Company.  The  other 
two  trustees  were  lawyers  In  New  York  City  who  represented  creditors  of  the 
Rice  Company ;  James  J.  Allen,  who  does  not  seem  to  have  held  any  stock,  and 
James  D.  Lang,  Jr.,  who  held  one  share. 

In  October,  1908,  one  year  after  the  assets  of  the  Rice  Company  had  been 
transferred  to  It,  proceedings  In  bankruptcy  were  Instituted  against  the  New 
York  Company.  Prior  to  the  Institution  of  the  proceedings  Hunter  had  com- 
menced an  action  in  the  New  York  court  against  the  Rice  Company  on  the 
paper  which  he  held  against  it,  and  the  action  was  on  the  day  calendar  and 
was  about  to  be  reached.  The  receiver  in  bankruptcy  asked  for  an  injunc- 
tion staying  all  proceedings  in  Hunter's  action,  and  It  was  stated  In  the  mov> 
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ing  papers  that  the  transactions  between  the  Rice  Company  and  the  New  York 
Ck>mpany  (the  alleged  bankrupt)  were  such  that  the  latter  "is  or  may  be  ulti- 
mately liable  in  case  a  Judgment  is  obtained  against  said  C.  B.  Rice  CJompany 
in  said  suit."  The  injunction  was  obtained  on  the  ground  that  the  receiver 
wished  to  examine  into  the  action.  Before  steps  could  be  taken  to  dissolve  the 
injunction  the  term  came  to  an  end,  and  the  court  was  adjourned  to  the  fol- 
lowing January. 

An  order  was  later  obtained,  authorizing  the  receiver  of  the  New  York  CJom- 
pany  to  sell  its  assets  in  bulk,  which  he  promptly  did  to  the  Ohio  Company  for 
$18,000,  although  a  short  time  before,  two  months  after  the  receiver  had  been 
appointed,  the  receiver's  attorney  liad  informed  the  plaintiff,  who  was  consid- 
ering buying  the  business,  that  no  offer  of  less  than  $40,000  for  the  assets 
would  be  considered.  It  will  be  recalled  that  one  year  before  the  New  York 
Company  had  acquired  the  assets  of  the  Rice  Company  at  a  valuation  of 
$116,657.07,  subject  to  liabilities  of  $79,831.98.  This  sale  of  the  assets  to  the 
Ohio  Company  was  conditioned  on  the  latter  company's  giving  a.  surety  com- 
pany bond  to  the  plaintiff  herein  in  the  sum  of  $15,000,  which  bond  was  to  be 
conditioned  that  the  Ohio  Company  should  pay  the  plaintiff  such  sums  as  he 
might  be  found  entitled  to  in  his  action  then  pending  in  the  Supreme  Court 
of  New  York  against  the  Rice  Company. 

On  February  4,  1909,  the  plaintiff  obtained  a  Judgment  of  $8,329.75  against 
the  Rice  Company  in  the  above-mentioned  action.  An  execution  was  taken  out 
and  returned  unsatisfied,  and  this  action  was  commenced  on  the  bond. 

Willard  P.  Jessup,  of  New  York  City  (Clifton  P.  Williamson,  of 
New  York  City,  of  counsel),  for  plaintiffs  in  error. 

Elisha  B.  Powell,  of  Oswego,  N.  Y.  (Robert  B.  Knowles,  of  New 
York  City,  of  counsel),  for  defendant  in  error. 

Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  This 
is  an  action  at  common  law  to  recover  on  a  bond  given  on  November 
25,  1908,  by  the  Ohio  Company  as  principal  and  ^e  American  Bond- 
ing Company  of  Baltimore  as  surety.  The  bond  recites  that  Hunter 
claims  to  be  a  creditor  of  the  New  York  Company  in  the  sum  of  $7,- 
500,  that  the  company  is  in  bankruptcy,  and  then  continues  as  follows : 

"That  if  the  Baker  Motor  VeliAcle  Company  (of  Oliio)  sliall  pay  or  cause  to 
be  paid  to  the  said  Louis  R.  Hunter  such  sum  or  sums  as  he,  the  said  Louis 
R.  Hunter  may  be  entitled  in  law  to  receive,  out  of  the  amount  received  by 
James  N.  Rosenberg,  receiver  in  bankruptcy  of  the  Baker  Motor  Vehicle  Com- 
pany of  New  York  for  distribution  to  creditors  of  said  Baker  Motor  Vehicle 
Company  of  New  York,  upon  the  said  Louis  R.  Hunter's  claim  as  it  is  set 
up  in  a  certain  suit  now  pending  in  the  Supreme  Court  of  the  state  of  New 
York,  county  of  Oswego,  wherein  the  said  Louis  R.  Hunter  is  plaintiff  and 
Clarence  B.  Rice  and  the  C.  D.  Rice  Company  are  defendants,  then  this 
obligation  to  be  nuU  and  void,  otherwise  to  remain  in  fuU  force  and  effect" 

It  appears  in  the  record  that  after  the  plaintiff  obtained  his  judg- 
ment in  the  New  York  court  the  attorney  for  the  defendants  the 
Ohio  Company  offered  to  tender  to  the  plaintiff  and  his  attorney  the 
sum  of  $1,299.44.  In  making  this  offer  it  was  stated  that  the  assets 
of  the  New  York  Company  had  been  sold  for  $18,000,  and  that  the 
plaintiffs  proportion  of  that  sum  was  such  an  amount  as  his  claims 
for  $8,329.15  bore  to  the  whole  amount  of  claims  against  the  com- 
pany. The  proposed  tender  was  refused  on  the  ground  that  under 
the  bond  plaintiff  was  entitled  to  recover  the  amount  of  his  judgment 
in  full.    The  court  below  has  allowed  him  the  full  amount,  and  wheth- 
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er  he  is  entitled  to  the  full  amount  or  only  to  a  proportionate  amount 
is  the  real  question  which  this  court  has  to  determine.  There  are, 
however,  14  assignments  of  error.  There  were  62  propositions  of 
fact  found  by  the  trial  court,  and  the  defendants  contend  that  41  of 
these  are  without  evidence  to  support  them.  In  a  number  of  in- 
stances the  findings  are  not  relevant  to  the  issues  involved.  But  it 
is  not  necessary  to  review  the  findings  in  detail.  Upon  the  essential 
facts  we  think  the  evidence  is  sufficient  to  support  them. 

The  plaintiff  sued  in  the  state  court  upon  a  note  made  by  C.  B. 
Rice.  The  note  was  dated  June  22,  1907,  and  was  a  promise  to  pay 
to  the  Rice  Company  or  its  order,  three  months  from  date,  $9,500, 
with  interest.  It  purported  to  be  for  value  received,  and  was  indorsed 
by  the  Rice  Company  and  delivered  to  the  plaintiff,  who  indorsed  it, 
as  he  claimed,  for  the  accommodation  of  the  Rice  Company.  The 
note  was  then  delivered  to  Rice,  and  was  for  value  transferred  to  the 
First  National  Bank  of  Oswego,  N.  Y.  The  note  was  not  paid  when 
due,  except  that  $2,000  was  paid  thereon,  and  the  plaintiff  as  indorser 
paid  the  balance  of  it.  The  judgment  against  the  Rice  Company 
clearly  establishes  the  fact  that  the  plaintiff  was  a  creditor  of  the  Rice 
Company  at  the  time  that  that  company  turned  over  its  assets  to  the 
New  York  Company. 

When  the  Rice  Company  transferred  all  its  assets  to  the  New  York 
Company  without  any  consideration  other  than  that  the  latter  would 
pay  the  liabilities  of  the  former,  the  New  York  Company  took  the 
assets  subject  to  the  plaintiff's  claim  and  quite  irrespective  of  its 
express  promise  to  pay  the  liabilities  of  the  transferrer  company.  And 
as  the  assets  received  were  greater  than  the  liabilities,  it  was  bound 
to  pay  the  claim  in  full,  irrespective  of  its  promise.  Such  a  transfer 
of  the  assets  was  a  fraud  upon  the  rights  of  any  creditor  who  did 
not  assent  to  it,  and  the  plaintiff  herein  at  no  time  assented  to  it. 
The  transfer  as  against  the  plaintiff  could  not  be  sustained,  either 
at  law  or  in  equity.  The  famous  statute  13  Eliz.  c.  5,  declaring  trans- 
fers made  to  hinder,  delay,  or  defraud  creditors  utterly  void,  was, 
as  Chancellor  Kent  declared  in  Sands  v.  Codwise,  4  Johns.  536,  596 
(4  Am.  Dec.  305),  "only  in  affirmance  of  the  principles  of  the  com- 
mon law."  It  is  elementary  that  a  corporation  cannot  give  away  its 
assets  to  the  prejudice  of  its  creditors,  nor  can  it,  as  against  its  cred- 
itors who  have  not  assented  to  it,  transfer  all  of  its  assets  to  another 
corporation  which  guarantees  the  payment  of  the  debts  of  the  former. 
The  express  agreement  to  pay  the  debts  does  not  constitute  a  nova- 
tion, and  the  corporation,  taking  the  property,  holds  it  subject  to 
a  lien  in  favor  of  the  creditors  of  the  transferrer.  Blair  v.  St.  Louis, 
etc.,  R.  Co.  (C.  C.)  24  Fed.  148;  Fogg  v.  St.  Louis,  etc.,  R.  Co.  (C. 
C.)*17  Fed.  871,  5  McCrary,  441;  Brum  v.  Merchants'  Mutual  In- 
surance Co.  (C.  C.)  16  Fed.  140,  4  Woods,  156;  Heman  v.  Britton, 
88  Mo.  549;  Jefferson  National  Bank  v.  Texas  Investment  Co.,  74 
Tex.  421,  12  S.  W.  101.  And  if  the  transferee  corporation  has  agreed 
to  assume  the  debts,  under  the  principles  of  equity  and  under  modem 
Codes  of  Procedure,  the  creditors  of  the  transferring  corporation  may 
maintain  a  direct  action  against  the  transferee  corporation  upon  the 
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contract  10  Cyc.  1268.  There  can  be  no  question  but  that  the  plain- 
tiff had  a  valid  claim  which  he  could  enforce  against  the  assets  of 
the  Rice  Company  while  in  its  possession,  and  against  the  New 
York  Company  when  they  were  transferred  to  the  latter. 

The  assets  of  the  Rice  Company  at  the  time  of  their  transfer  to 
the  New  York  Company  were  in  excess  of  $100,000.  All  the 
creditors  of  the  Rice  Company  assented  to  the  transfer  except  the 
plaintiff,  and  took  the  notes  of  the  New  York  Company  payable  in 
one  year  in  payment  of  their  claims  against  the  Rice  Company.  The 
result  of  that  agreement  was  that  the  New  York  Company  tooknhe 
assets  of  the  Rice  Company  free  from  any  lien  arising  from  the 
claims  of  the  Rice  Company's  creditors  with  the  exception  of  that 
of  the  plaintiff's.  As  to  his  daim  the  assets  continued  subject  to 
his  equitable  lien,  and  constituted  a  trust  fund  for  its  payment.  And 
at  the  time  the  assets  of  the  New  York  Company  were  turned  over 
to  the  Ohio  Company,  the  claims  of  the  creditors  of  the  New  York 
Company  itself  amounted  to  about  $4,000  in  addition.  So  that  all 
the  claims  to  be  paid  out  of  the  $18,000  of  assets  which  the  Ohio 
Company  received  amounted  to  about  $12,000.  While  it  is  not  ma- 
terial, the  trial  judge  expressed  the  opinion  that  the  assets  which  were 
sold  to  the  Ohio  Company  for  $18,000  were  worth  $40,000.  In  as- 
certaining the  amount  of  claims  these  assets  in  the  hands  of  the  Ohio 
Company  were  subject  to,  claims  due  to  the  Ohio  Company  from  the 
New  York  Company  have  not  been  included.  The  court  below  held 
that  the  claims  of  that  company  were  only  entitled  to  be  paid  out  of 
what  remained  after  the  other  claim?  were  paid.  That  conclusion  was 
reached  upon  the  theory  that  the  lega!  fiction  of  distinct  corporate 
existence  should  be  disregarded  in  a  case,  where  a  corporation  is  so 
organized  and  controlled,  and  its  affairs  are  so  conducted,  as  to  jnake 
it  merely  an  instrumentality  or  adjunct  of  another  corporation.  The 
trial  court  had  no  doubt,  and  this  court  has  none,  that  the  New  York 
Company  was  nothing  more  than  an  instrumentality  or  adjunct  of 
the  Ohio  Company  which  acted  through  it.  In  such  cases  the  con- 
trolling corporation  may  be  held  liable  for  the  debts  of  the  subordi- 
nate company.  This  court  called  attention  to  this  principle  in  Re 
Watertown  Paper  Co.,  169  Fed.  252,  94  C.  C.  A.  528  (1909).  In 
such  cases  debts  due  from  the  subordinate  company  to  the  controlling 
corporation,  and  which  that  corporation  would  accordingly  be  liable 
for,  are  not  entitled  to  be  paid  pari  passu  with  the  other  debts; 
but  the  latter  are  entitled  to  be  first  paid  in  full. 

When  it  suited  the  purposes  of  the  Ohio  Corporation,  having  wound 
up  the  Rice  Company  to  adopt  the  same  course  as  respects  the  New 
York  Corporation,  the  Bankruptcy  Court  consented  that  the  assets 
should  be  transferred  to  the  Ohio  Company,  but  only  upon  condition 
that  that  company  should  give  the  bond  already  referred  to,  and  upon 
which  this  action  was  brought,  and  by  which  it  became  bound  to 
pay  to  the  plaintiff  such  sum  as  he  might  be  entitled  in  law  to  receive. 
The  bond  was  substituted  for  the  assets  to  be  transferred,  and  out  of 
those  assets  this  plaintiff  was  entitled  to  be  paid  in  full.  It  is  plain 
in  the  light  of  what  has  been  said  in  this  opinion  that  the  plaintiff's 
claim  upon  the  assets  turned  over  to  the  Ohio  Company  was  one 
152C.C.A.— 3 
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which  he  was  entitled  to  have  paid  him  in  full.  And  it  is  not  to  be 
supposed  that  it  was  the  intention  of  the  court  in  substituting  the  bond 
for  the  assets  to  deprive  the  plaintiff  of  the  full  payment  of  his  claim. 
The  language  of  the  bond  is  that  the  Ohio  Company  "shall  pay  or 
cause  to  be  paid  to  the  said  Louis  R.  Hunter  such  sum  or  sums  as  he, 
the  said  Louis  R.  Hunter,  may  be  entitled  in  law  to  receive"  and  so 
forth.  The  amount  which  he  is  entitled  in  law  to  receive  is  the 
amount  of  the  judgment  which  he  has  obtained  at  law  in  the  action 
in  the  New  York  court.  If  that  is  not  what  the  bond  means,  Hunter 
would  have  been  better  off  without  the  bond  than  with  it. 

While  this  is  an  action  at  law  upon  a  bond,  it  is  quite  within  the 
right  of  the  court  to  consider  what  the  plaintiffs  right  in  these  assets 
was  either  at  law  or  in  equity  at  the  time  the  bond  was  given.  As 
the  intention  was  to  substitute  the  bond  for  the  assets,  the  purpose 
must  have  been  to  preserve  whatever  rights  the  plaintiff  had  in  the 
assets  without  regard  to  whether  his  rights  in  them  were  legal  or 
equitable. 

In  the  argument  in  this  court  counsel  insisted  that  the  trust  fund 
doctrine  had  no  application  to  the  facts  of  this  case.  They  insist 
that  that  doctrine  applies  only  to  cases  of  insolvency,  and  they  call 
our  attention  to  our  decision  in  Re  Fechheimer  Fishel  Co.,  212  Fed. 
357,  129  C.  C.  A.  33  (1914),  where  we  said: 

•*In  saying  that  the  assets  of  a  corporation  constitute  a  tmst  fund,  we  are  to 
be  understood  as  referring  to  the  assets  of  an  Insolvent  corporation.  A  solvent 
corporation,  of  course,  holds  Its  property  as  any  Individual  holds  his.  But 
when  a  corporation  becomes  insolvent,  a  trust  arises  in  respect  to  the  adminis- 
tration of  its  assets  for  the  benefit  of  its  creditors." 

The  statement  quoted  is  in  accordance  with  the  law  as  expounded 
in  the  federal  courts.  But  the  fact  that  the  Rice  Company  was  a 
solvent  company  when  its  assets  were  transferred  does  not  make  the 
doctrine  quoted  inapplicable  to  the  facts  of  that  transfer.  In  saying 
that  a  solvent  corporation  holds  its  property  as  any  individual  holds 
his,  wc  assumed  that  every  one  knows  that  if  an  individual,  A., 
transfers  all  his  property  to  B.  without  consideration,  B.  holds  the 
property  as  a  constructive  trustee  for  the  creditors  of  A.  whether 
A.  is  solvent  or  insolvent  at  the  time  of  the  transfer. 

Judgment  affirmed. 

HOUGH,  Circuit  Judge  (dissenting).  The  first  question  in  this  and 
every  other  litigation  is  not  whether  plaintiff  can  recover  in  any  form 
of  action,  but  whether  recovery  can  be  had  in  the  particular  suit 
brought. 

This  action  at  law  is  not  on  a  debt ;  it  bears  no  relation  to  the  stat- 
ute of  Elizabeth  or  any  similar  enactment.  It  is  not  to  set  aside  any 
transfer  of  property,  nor  to  enforce  an  equitable  or  other  lien;  it  is 
an  ordinary  suit  against  principal  and  surety  on  a  bond,  and  presents 
no  issue  other  than  the  inquiry  whether  the  condition  of  that  instru- 
ment has  been  broken. 

The  terms  of  the  bond  are  set  forth  in  the  opinion  of  the  court; 
whether  they  mean  that  the  Baker  Company  of  Ohio  agreed  to  pay 
or  secure  Hunter's  claim  in  full,  or  only  such  dividend  thereon  as  he 
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might  establish  in  bankruptcy,  is  not  a  matter  susceptible  of  much 
argument,  for  the  signification  must  be  extracted  from  few  and  ill- 
chosen  words.  I  regard  it  as  self-evident  that  the  bond  can  only  be 
construed  into  a  promise  to  pay  in  full  by  disregarding  most  of  the 
words  used. 

Yet  the  g^^nerous  obligation  spelled  out  by  the  court  below  af- 
fects not  only  the  Baker  Company  of  Ohio  as  principal,  but  a  surety 
whose  liability  is  strictissimi  juris;  and,  in  this  action  on  the  bond, 
there  can  be  no  recovery  beyond  the  measure  of  the  surety's  responsi- 
bility. 

The  basis  of  judgment  below  and  affirmance  here  is  a  substitution 
of  the  bond  for  certain  assets  in  and  to  which  plaintiff  had  certain 
rights  at  the  time  of  bond  given.  This,  of  course,  presupposes  an  in- 
tent so  to  substitute,  yet  the  record  is  barren  of  evidence  of  any  in- 
tent on  the  part  of  the  surety  other  than  to  sign  a  certain  form  of 
words ;  and  in  those  words  no  such  substitution  or  intent  to  substitute 
can  be  discovered. 

Nor  did  the  plaintiff  by  his  own  pleading  present  any  such  con- 
tention. The  complaint  only  alleges  that  among  the  creditors  of  the 
Baker  Company  of  New  York  (the  bankrupt)  the  plaintiff  stands  alone 
with  a  **first  and  preferred  claim"  against  the  assets  of  that  company, 
and  so  is  entitled  to  be  paid  in  full  in  the  bankruptcy  proceeding ;  not 
having  received  such  payment,  this  suit  is  brought. 

Thus  the  test  of  plaintiff's  right  to  recover  on  the  bond  is  pleaded 
as  identical  with  or  dependent  upon  his  right  to  recover  in  full  in 
bankruptcy.  This  pleading  is  in  complete  harmony  with  what  I  re- 
gard as  the  obvious  meaning  of  the  condition  of  the  bond. 

It  follows  that  plaintiff  was  bound  by  his  complaint,  as  well  as  by 
the  terms  of  the  instrument  in  suit,  to  make  out  a  case  which  would 
have  entitled  him  to  a  judgment  against  the  trustee  in  bankruptcy  of 
the  Baker  Company  of  New  York.  It  has  never  been  asserted  in 
this  record  that  such  a  demand  was  established,  and  if  the  fact  is  not 
admitted,  it  is  obvious. 

It  advances  nothing  to  dwell  on  the  order  made  by  the  bankruptcy 
court,  permitting  the  sale  of  assets.  That  order  was  no  more  than  a 
formal  registration  of  creditors'  consents,  filed  in  writing  with  said 
order,  and  Hunter's  consent  is  in  the  exact  language  of  the  bond  in 
suit.  The  wording  of  consent  and  bond  is  not  good;  it  may  not  ex- 
press the  intent  either  of  Hunter  or  the  Baker  Company  of  Ohio; 
but  that  is  immaterial  in  an  action  where  the  propriety  of  the  judg- 
ment must  be  gauged  by  the  surety's  rights  and  by  nothing  else. 

Nor  is  it  material  to  assert  that  the  transfer  of  assets  from  the  Rice 
Company  to  the  Baker  Company  of  New  York  was  not  good  as 
against  Hunter.  Nobody  has  ever  asserted  such  validity;  indeed  so 
far  from  denying  liability,  the  Baker  Company  of  New  York  openly 
assumed  all  the  Rice  Company's  obligation,  including  that  to  Hun- 
ter if  he  succeeded  in  establishing  it.  Therefore  no  one  sought  to 
make  Hunter  worse  off  after  transfer  than  before;  but  why  his 
position  should  be  bettered  thereby  has  never  been  explained. 

Assuming,  however,  the  equitable  lien  now  said  to  exist  in  favor 
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of  Hunter  and  to  be  a  reason  for  entering  judgment  against  the  surety 
on  this  bond,  the  lien  must  be  on  some  particular  property,  and  it 
was  incumbent  on  plaintiff  to  show  the  property  and  its  worth  if  it 
had  been  parted  with.  The  only  proof  as  to  the  worth  of  what  Rice 
Company  had  and  Baker  Company  9f  New  York  got  is  a  trial  balance 
sheet,  showing  solvency  in  the  Rice  Company  (unexplained  and  duly 
objected  to)  of  a  date  prior  to  an  agreement  signed  by  the  plaintiff 
Hunter  (as  president  of  a  creditor  concern),  to  the  effect  that  the  Rice 
Company  was  insolvent.     This  seems  unusually  insufficient. 

Nor  is  there  any  evidence  that  what,  a  year  later,  the  Baker  Com- 
pany turned  into  bankruptcy  to  be  there  sold  consisted  of  Rice  Com- 
pany's assets  either  in  whole  or  in  part.  In  short,  nothing  is  shown 
to  which  the  asserted  lien  can  attach,  or  ever  did  attach. 

This  hiatus  in  the  evidence  has  been  supplied  (so  to  speak)  by  con- 
fusing an  action  to  enforce  a  lien  with  one  to  obtain  an  accounting 
from  a  transferee  in  fraud  of  creditors.  This  case  was  really  tried 
below  on  the  theory  of  fraud,  and  seems  to  be  affirmed  in  approbation 
thereof.  No  such  case  was  pleaded,  and  if  it  had  been,  and  had  been 
proved,  it  has  not  been  pointed  out  why  the  American  Bonding  Com- 
pany is  affected  thereby. 

For  these  reasons  I  dissent  from  the  reasoning  and  conclusion  of 
the  court 
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WOLF  et  al.  v.  UNITED  STATES. 

(drcult  Court  of  Appeals,  Fourth  Circuit.    November  16,  1916.) 

No.  1433. 

1.  Bankbuptcy  ^=»495 — Offenses — Concealment  of  Peopebty — ^Evidence. 

In  a  prosecution  of  two  brothers,  who  were,  respectively,  the  president 
and  the  secretary  treasurer  of  a  bankrupt  mercantile  corporation,  evidence 
held  insufficient  to  show  that  the  president,  notwithstanding  frequent 
.visits  to  the  corporation's  store,  luiew  of,  or  participated  In,  the  conceal- 
ment from  the  trustee  in  bankruptcy  of  the  goods  of  the  corporation  by 
the  secretary  treasurer,  who  managed  the  business. 

[Ed.  Note. — For  other  cases,  see  Banlcruptcy,  Cent  Dig.  §  912 ;  Dec.  Dig. 
<©=>495.] 

2.  Criminal  Law  ^=>560 — ^Degbee  of  Proof — Moral  Probability. 

Moral  probability,  however  strong,  cannot  take  the  place  of  legal  evi- 
dence, and  any  inference  of  guilt  which  the<Jury  may  draw  in  a  criminal 
prosecution  must  be  based  on  facts  tending  to  show  guilt. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  {  1266 ;  Dea 
Dig.  <S»560.] 

3.  Criminal  Law  ^=9308 — ^Presumption  of  Innocence — Weight  of  Circum- 

stances. 

The  presumption  of  innocence  Is  an  Instrument  of  proof  in  favor  of 
accused,  whereby  his  Innocence  Is  established  until  sufficient  evidence  is 
introduced  to  overcome  the  proof  which  the  law  has  created,  and  it  is 
not  overcome  by  facts  which  are  not  plainly  inconsistent  with  innocence. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  {  731;  Dec. 
Dig.  «=>306.] 

^s»For  other  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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4«  Bankbuptcy  ^=:»492 — Offenses — Concealment  of  Pbopebtt — Officebs  of 
corpobation. 

Officers  of  a  bankrupt  corporation  can  be  convicted  of  fraudulently  con- 
cealing from  the  trustee  the  property  of  the  corporation  in  violation  of 
Bankr.  Act  July  1,  1S98,  c.  541,  §  29b,  30  Stat.  554  (Comp.  St.  1913,  §  9813), 
making  it  punishable  knowingly  and  fraudulently  to  conceal,  while  a 
bankrupt,  from  the  trustee  any  of  the  assets  of  the  estate. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  ^=»492.] 

Woods,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  South  Carolina,  at  Charleston ;  Henry  A.  Middleton  Smith, 
Judge. 

Sam  Wolf  and  Benjamin  Wolf  were  convicted  of  concealing  property 
from  a  trustee  in  bankruptcy  in  violation  of  Bankr.  Act,  §  29b,  and 
they  bring  error.  Judgment  against  Benjamin  Wolf  affirmed,  and 
judgment  against  Sam  Wolf  reversed,  with  instructions  to  grant  a  new 
trial. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

D.  S.  Henderson,  of  Aiken,  S.  C,  for  plaintiffs  in  error. 

J.  Waties  Waring,  Asst.  U.  S.  Atty.,  of  Charleston,  S.  C.  (Francis  H. 
Weston,  U.  S.  Atty.,  of  Columbia,  S.  C,  on  the  brief),  for  defendant 
in  error. 

KNAPP,  Circuit  Judge.  The  plaintiffs  in  error,  Sam  Wolf  and 
Benjamin  Wolf,  who  are  brothers,  were  both  convicted  of  concealing 
property  in  violation  of  section  29b  of  the  Bankruptcy  Act.  There  is 
no  reason  to  doubt  the  guilt  of  Benjamin  Wolf,  and  the  only  question 
here,  assuming  that  demurrers  to  the  indictments  were  properly  over- 
ruled, is  whether  the  evidence  against  Sam  Wolf  was  sufficient  to  war- 
rant submission  to  the  jury. 

The  record  shows  these  facts:  For  the  last  11  years  and  upwards 
Sam  Wolf  has  lived  and  carried  on,  apparently  with  some  success,  a 
mercantile  business  at  Johnson's,  S.  C.  Prior  to  that  he  was  a  peddler. 
In  the  early  part  of  1913  he  started  another  store  at  Aiken,  some  30 
miles  distant,  which  he  conducted,  with  the  aid  of  Benjamin  Wolf,  for 
iabout  a  year  in  his  own  name.  He  then  had  the  business  incorporated, 
as  the  Aiken  Dry  Goods  Company,  for  the  reason,  as  he  says,  that  he 
was  only  able  to  run  the  store  at  Johnson's,  and  so  turned  over  the 
Aiken  store  to  his  brother.  How  the  capital  stock  was  divided  between 
them,  or  otherwise  owned,  is  not  disclosed ;  but  Sam  Wolf  was  presi- 
dent of  the  company,  and  Ben  Wolf  its  secretary  and  treasurer.  The 
latter,  according  to  the  proof,  had  entire  charge  of  the  business.  He 
bought  all  the  goods,  attended  to  the  sales  with  the  help  of  a  clerk,  and 
generally  to  all  appearance  managed  the  store  as  though  it  belonged  to 
himself.  Sam  Wolf  came  over  from  Johnson's  more  or  less  frequently, 
sometimes  once  a  week,  sometimes  once  a  month,  or  at  longer  intervals. 
Many  of  his  visits,  perhaps  the  greater  number,  were  made  on  Sunday. 
Upon  this  point  his  own  testimony  is  not  materially  different  from  that 
of  the  government's  witnesses.    What  he  did  when  there  is  not  shown, 

^s>FoT  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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nor  the  length  of  his  stay  on  any  occasion.  In  short,  except  the  fact 
that  he  was  president  of  the  company  and  now  and  then  visited  the 
store,  there  is  no  evidence  whatever  that  he  knew  anything  about  the 
condition  of  the  busine^ss,  or  had  any  reason  to  suspect  that  his  brother, 
in  the  fall  of  1914,  was  secretly  removing  to  other  places  a  considerable 
portion  of  the  stock  of  goods  then  on  hand. 

In  January,  1915,  the  Aiken  Dry  Goods  Company  was  adjudicated 
an  involuntary  bankrupt,  and  a  trustee  appointed  in  due  course.  It 
was  found  upon  investigation  that  Benjamin  Wolf,  some  two  or  three 
months  before,  had  taken  from  the  store  large  quantities  of  merchan- 
dise, mostly  shoes  and  men's  clothing,  and  concealed  the  same  at  two 
farmhouses  in  the  country,  each  about  a  dozen  miles  away  but  in  differ- 
ent directions  from  Aiken.  The  goods  taken  to  one  of  these  places 
were  carried  by  the  farmer  who  owned  it,  and  he  testified  that  he  did 
so  at  the  request  of  Ben  Wolf  and  some  time  in  the  month  of  Novem- 
ber. The  goods  taken  to  the  other  place  were  shown  to  have  been  car- 
ried there  by  Ben  Wolf  himself  about  the  last  of  September  or  first  of 
October.  The  property  thus  discovered  was  turned  over  to  the  trustee 
and  sold  by  him  in  March,  1915.  Not  long  afterwards  both  brothers 
were  indicted. 

The  testimony  at  the  trial  covers  nearly  60  pages  of  the  printed  rec- 
ord, but  the  bulk  of  it  relates  solely  to  the  matters  just  mentioned,  the 
finding  of  a  quantity  of  merchandise  at  the  two  farmhouses,  its  identi- 
fication as  part  of  the  stock  of  the  Aiken  store,  its  transfer  to  town 
and  delivery  to  the  trustee,  and  its  appraisal  and  sale  by  him.  Of  proof 
that  even  tends  to  connect  Sam  Wolf  in  any  way  with  the  removal  or 
concealment  of  this  property  there  is  not  the  slightest  word.  Indeed, 
so  far  as  he  is  concerned,  the  evidence  is  not  only  unconvincing  but 
exceedingly  meager.  Whilst  the  guilt  of  Ben  Wolf  was  abundantly 
proven,  the  case  against  Sam  Wolf  appears  to  rest  wholly  upon  infer- 
ence and  conjecture. 

In  saying  this  we  do  not  overlook  the  claim  that  Sam  Wolf  on  one 
occasion  directed  Powell,  the  clerk,  to  buy  tickets  and  check  three 
trunks  to  Johnson's.  The  fact  asserted,  however,  is  by  no  means  es- 
tablished. Powell  virtually  denies  it  on  the  witness  stand,  though  he 
seems  to  admit,  in  answer  to  a  question  including  other  elements,  that 
he  so  told  the  government's  representatives  the  night  before.  Without 
reviewing  his  testimony  in  detail,  it  is  sufficient  to  note  that  as  a  wit- 
ness he  refuses  to  say  that  the  trunks  were  checked  at  Sam  Wolf's  di- 
rection ;  nor  does  he  concede,  when  the  specific  question  is  put  to  him, 
that  he  had  so  stated  in  the  district  attorney's  office.  On  the  contrary, 
he  avers  positively  that  Sam  Wolf  did  not  give  him  the  money  for  the 
tickets,  and  adds,  *'I  don't  think  he  was  there  that  day."  It  is  also  to 
be  noted  that  Powell  was  not  asked  whose  trunks  they  were,  when  they 
were  brought  there,  from  what  part  of  the  store  they  were  taken, 
whether  he  knew  anything  about  their  contents,  nor,  strangely  enough, 
to  whom  the  checks  and  tickets  were  delivered.  In  short,  and  to  say 
the  least,  the  proof  that  Sam  Wolf  directed  the  shipment  of  these 
trunks  is  far  from  persuasive.  But  assuming  he  did,  or  that  a  jury 
might  so  find,  we  are  quite  unable  to  see  that  it  indicates  any  wrong- 
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doing  on  his  part.  Powell  says,  and  nothing  appears  to  the  contrary, 
that  it  was  a  common  occurrence  to  ship  trunks  from  this  store,  that 
drummers  very  often  left  their  trunks  there,  that  goods  sold  to  custo- 
mers were  frequently  sent  out  in  trunks  and  boxes,  and  that  he  shipped 
the  trunks  in  question  "like  I  always  did  the  others/*  In  a  word, 
taking  all  the  testimony  into  account,  it  seems  to  us  that  the  incident 
here  considered  cannot  fairly  be  regarded  as  even  suspicious ;  and  this 
impression  is  confirmed  by  the  fact  that  no  effort  appears  to  have  been 
made  to  trace  the  movement  of  these  trunks,  to  find  out  whether  they 
were  actually  taken  to  Johnson's,  and,  if  so,  what  was  done  with  them 
when  they  got  there,  or  to  ascertain  whether  there  were  any  goods  in 
the  store  at  that  place,  or  elsewhere  under  Sam  Wolf's  control,  which 
had  previously  been  in  the  Aiken  store.  Moreover,  on  the  government's 
theory  that  Sam  Wolf  was  conspiring  with  his  brother  to  remove  and 
conceal  a  large  portion  of  the  Aiken  stock,  it  is  certainly  a  tax  upon 
credulity  to  suppose  that  he  would,  openly  engage  in  sending  by  public 
conveyance  trunks  of  merchandise  from  that  stock  to  his  own  store 
at  Johnson's.  In  other  words,  the  circumstance  of  which  so  much  is 
sought  to  be  made  is  fully  consistent  with  honest  purpose;  it  is  ab- 
surdly inconsistent  with  criminal  intent.  Granting  that  it  happened, 
we  are  of  opinion  that  it  gives  no  support  to  the  charge  against  Sam 
Wolf. 

[1,  2]  The  case  against  him,  then,  rests  wholly  upon  the  fact  that  he 
was  president  of  the  Aiken  Company  and  visited  the  store  from  time 
to  time  as  above  stated.  Is  this  sufficient  to  justify  the  jury  in  finding 
a  verdict  of  conviction  ?  We  are  constrained,  after  careful  study  of 
the  record,  to  answer  this  question  in  the  negative,  and  our  reasons  for 
so  concluding  will  be  briefly  outlined.  To  begin  with,  the  testimony 
shows  that  tfie  goods  removed  by  Ben  Wolf  were  carried  away  in 
trunks  and  packing  cases,  leaving  the  pasteboard  boxes,  or  cartons,  in 
which  they  had  b^  kept  for  sale,  standing  on  the  shelves.  Smoak, 
the  trustee,  says  they  found  a  great  many  empty  boxes  in  sight  in  the 
store,  with  others  having  in  them  little  or  nothing  of  value,  and  he 
repeats  the  statement  that  if  these  boxes  had  been  full  of  goods  there 
would  not  have  been  any  bankruptcy.  The  only  reasonable  inference 
from  this  is  that  the  store  to  all  appearance  contained  the  usual  stock 
of  merchandise.  That  is  to  say,  it  looked  just  the  same  after  the  deple- 
tion as  it  did  before.  There  was  nothing  open  to  the  eye  which  would 
suggest  what  Ben  Wolf  had  done.  This  being  so,  it  is  surely  not  im- 
possible, even  if  it  be  improbable,  that  Sam  Wolf  was  the  victim  of 
shrewd  deception.  That  he  had  confidence  in  his  brother  is  evidenced 
by  the  fact  that  he  gave  over  to  him  the  entire  conduct  of  the  Aiken 
store.  On  the  assumption  that  he  himself  had  no  unlawful  design,  and 
that  he  trusted  Ben  Wolf  as  a  brother  would  naturally  be  trusted,  it 
seans  to  us  quite  within  the  bounds  of  behef  that  he  remained  unaware 
of  the  fraud  until  bankruptcy  brought  on  exposure.  Certainly,  as  we 
see  it,  there  is  no  proof  of  anything  done  or  said  by  him  which  war- 
rants the  inference  that  he  had  prior  knowledge  of  Ben  Wolf's  mis- 
conduct True,  he  was  the  nominal  head  of  the  concern,  presumably 
had  a  large  interest  in  the  business,  visited  the  store  at  varying  inter- 
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vals,  and  had  opportunity  doubtless  to  find  out  that  a  considerable  part 
of  the  stock  had  disappeared.  But  moral  probability,  however  strong, 
cannot  take  the  place  of  legal  evidence,  and  inferences  which  the  jury 
may  draw  in  a  case  like  this  must  be  based  upon  facts  which  of  them- 
selves tend  to  establish  the  guilt  of  the  accused.  In  our  judgment,  such 
a  basis  is  not  found  in  the  case  here  presented. 

[3]  In  the  face  of  a  situation  like  this,  where  suspicion  is  almost 
instinctive,  we  are  liable  to  forget  the  nature  and  degree  of  that  pro- 
tection which  the  law  affords  by  the  presumption  of  innocence.  It  may 
therefore  be  profitable  to  recall  the  forceful  words  of  Mr.  Justice  (now 
Chief  Justice)  White,  in  Coffin  v.  United  States,  156  U.  S.  458,  15  Sup. 
Ct.  404,  39  L.  Ed.  481 : 

"Now  the  presumption  of  innocence  Is  a  conclusion  drawn  by  the  law  In 
favor  of  the  citizen,  by  virtue  whereof,  when  brought  to  trial  upon  a  criminal 
charge,  he  must  be  acquitted^  unless  he  is  proren  to  be  guilty.  In  other  words, 
this  presumption  is  an  Instrument  of  proof  created  by  the  law  in  favor  ot 
one  accused,  whereby  his  innocence  is  established  until  sufficient  evidence  is 
introduced  to  overcome  the  proof  which  the  law  has  created." 

As  already  said,  the  only  evidence  against  Sam  Wolf  is  the  fact 
that  he  was  president  of  the  company  and  more  or  less  often  visited  the 
store.  This  might  be  enough  in  a  civil  proceeding  to  make  him  respon- 
sible for  the  acts  of  his  brother,  but  it  is  not  enough,  we  are  persuaded, 
to  support  the  inference  that  he  committed  the  crime  of  "knowingly 
and  fraudulently"  concealing  property  belonging  to  the  bankrupt  estate. 
The  "proof  created  by  the  law"  is  not  overcome  by  evidence  merely  of 
facts  which  are  not  plainly  inconsistent  with  innocence.  To  hold  other- 
wise is  to  assume,  as  the  government  contends,  that,  because  Sam  Wolf 
was  president  and  came  to  the  store  now  and  then,  he  not  only  might 
have  known  and  ought  to  have  known,  but  that  he  must  have  known, 
what  his  brother  was  doing.  In  our  judgment  the  latter  assumption 
is  clearly  unwarranted,  and  it  therefore  results  that  the  verdict  against 
him  rests  in  reality  upon  plausible  conjecture  and  not  upon  proof  of 
incriminating  facts.  It  may  be  true,  as  the  learned  district  attorney 
asserts  in  his  brief,  that  Sam  Wolf  is  the  chief  culprit  and  most  de- 
serving of  punishment  because  he  instigated  the  whole  fraudulent 
scheme ;  and  it  may  also  be  true,  as  is  further  asserted,  that  his  appear- 
ance on  the  witness  stand  and  manner  of  testifying  induced  the  belief 
that  he  was  undoubtedly  guilty.  But  this  is  simply  begging  the  ques- 
tion, since  it  is  plain  that  opinion  based  upon  probability  is  wholly  in- 
sufficient to  overcome  the  legal  presumption,  and  equally  plain  that  a 
defendant  is  not  to  be  convicted  because  the  jury  think  that  he  looks 
like  a  criminal.  In  short,  we  are  convinced  that  no  case  for  submis- 
sion was  made  against  Sam  Wolf,  and  therefore  a  verdict  in  his  favor 
should  have  been  directed. 

[4]  A  word  as  to  the  validity  of  the  indictments.  They  are  alleged 
to  be  bad  for  the  reason  that  the  crime  of  concealing  property,  as  de- 
fined by  section  29b,  can  be  committed  only  by  a  bankrupt,  and  there- 
fore as  the  bankrupt  here  is  the  Aiken  Dry  Goods  Company,  and  not 
either  Sam  Wolf  or  Benjamin  Wolf  as  individuals,  that  they  are  im- 
mune from  prosecution.  The  contention  is  not  without  merit  or  the 
support  of  judicial  opinion.    United  States  v.  Lake  (D.  C.)  129  Fed. 
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499;  Field  v.  United  States,  137  Fed.  6,  69  C.  C.  A.  568.  The  Su- 
preme Court,  also,  in  United  States  v.  Rabinowich,  238  U.  S.  78,  35 
Sup.  Ct.  682,  59  L.  Ed.  1211,  said  that  the  question  "is  at  least  doubt- 
ful," and  refrained  from  deciding  it.  The  contrary  view  is  held  in 
United  States  v.  Young  &  Holland  Co.  (C.  C.)  170  Fed.  110,  where  the 
subject  is  fully  discussed  and  a  number  of  decisions  cited.  See,  also, 
Cohen  v.  United  States,  157  Fed.  651,  85  C.  C.  A.  113;  United  States 
V.  Freed  (C.  C.)  179  Fed.  236;  Roukous  v.  United  States,  195  Fed. 
353,  115  C.  C.  A.  255;  Kaufman  v.  United  States,  212  Fed.  613,  129 
C.  C.  A.  149,  Ann.  Cas.  1916C,  466;  and  the  opinion  of  the  learned 
district  judge  overruling  the  demurrers  in  this  case.  We  are  better 
satisfied  with  the  reasoning  of  these  later  cases,  and  therefore  disposed 
to  follow  them  until  the  question  is  otherwise  decided  by  the  court  of 
last  resort.  Besides,  we  think  the  indictments  should  be  sustained, 
under  the  authorities  just  cited,  on  the  counts  charging  the  defendants 
with  aiding  and  abetting  the  concealment  of  the  bankrupt's  property. 

The  conclusion  we  reach  is  that  the  judgment  against  Benjamin  Wolf 
should  be  affirmed,  but  the  judgment  against  Sam  Wolf  should  be  re- 
versed, and  the  case  as  to  him  remanded,  with  instructions  to  grant  a 
new  trial. 

Reversed, 

WOODS,  Circuit  Judge  (dissenting).  I  concur  in  the  opinion  of  the 
majority  in  so  far  as  it  sustains  the  indictments.  I  dissent  from  the 
conclusion  that  the  District  Judge  should  have  directed  the  acquittal 
of  Sam  Wolf  for  lack  of  evidence  tending  to  prove  his  guilt. 

The  Aiken  Dry  Goods  Company  was  adjudged  an  involuntary  bank- 
rupt on  January  22,  1915.  Sam  Wolf,  the  president,  and  Ben  Wolf, 
the  secretary  of  the  corporation,  were  convicted  of  fraudulently  con- 
cealing the  assets  of  the  corporation.  No  question  is  made  of  the  guilt 
of  Ben  Wolf.  A  short  statement  of  the  material  evidence,  it  seems  to 
me,  will  show  that  it  tended  to  prove  the  guilt  of  Sam  Wolf. 

Owning  and  conducting  a  mercantile  business  at  the  town  of  John- 
son's where  he  lived,  Sam  Wolf  in  1913  established  a  similar  business 
at  Aiken,  30  miles  distant.  About  a  year  afterwards  he  incorporated 
the  Aiken  business  and  put  his  brother  Ben  in  charge  as  manager. 
There  is  no  evidence  that  Ben  contributed  anything  to  the  capital  stock 
or  that  he  had  any  interest  except  what  might  have  been  bestowed  on 
him  by  his  brother.  Sam  visited  the  store,  sometimes  once  a  week  ancl 
sometimes  once  in  two  or  three  weeks.  In  the  autumn  of  1914,  ac- 
cording to  the  testimony  of  Sam  Wolf,  the  corporate  assets  were  a 
stock  of  goods  of  about  $3,000  and  some  accounts  due  to  the  corpora- 
tion. After  bankruptcy  there  was  found  in  the  store  goods  of  the 
appraised  value  of  $1,000,  which  brought  at  the  sale  $562.  During 
the  months  of  September,  October,  and  November,  five  or  six  trunks 
and  three  or  four  boxes  of  goods  were  taken  out  of  the  store  by  Ben 
Wolf ;  and  they  were  found  concealed  on  the  premises  of  two  friendly 
farmers  in  the  country.  This  concealed  merchandise  consisted  mainly 
of  shoes  and  overalls.  Their  estimated  value  was  $1,400,  and  the  pro- 
ceeds of  their  sale  $605. 
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Reasonable  men  might  well  refuse  to  believe  that  one-half  of  a  small 
stock  of  goods  could  have  been  taken  out  of  the  store  in  such  a  short 
period  of  time  without  the  knowledge  of  the  man  who  had  the  chief,  if 
not  the  sole,  proprietary  interest  in  it  when  he  was  visiting  the  store 
every  week  or  two.  It  is  true  there  were  some  empty  boxes,  but  it  is 
improbable  that  Ben  Wolf  meant  to  defraud  his  brother  Sam  and  de- 
ceive him  with  empty  boxes.  Shoes,  overalls,  and  trunks  are  bulky 
articles,  and  the  abstraction  of  such  articles  to  the  value  of  $1,400  from 
a  stock  of  $2,500  or  $3,000  could  hardly  fail  to  attract  the  attention  of 
an  owner  who  had  learned  to  observe  and  value  goods  by  carrying 
them  on  his  back  as  a  peddler. 

But  aside  from  this,  the  proof  is  direct  and  strong  that  Sam  Wolf 
himself,  through  Tom  Powell,  the  clerk  in  the  store,  abstracted  and 
concealed  goods.  Powell,  although  offered  as  a  witness  by  the  govern- 
ment, was  strongly  hostile  to  the  prosecution  and  favorable  to  the  de- 
fendants. He  testified  directly  and  positively  that  by  direction  of  Sam 
Wolf  he  shipped  three  trunks  of  goods  in  the  latter  part  of  the  year 
1914  from  the  store  in  Aiken  to  Johnson's,  where  Wolf  lived.  It  is 
true  that  he  varied  this  statement  in  the  manifest  effort  to  shield  the 
defendants,  but  this  effort  to  shift  only  made  his  first  statement  the 
more  important  and  credible.  The  craft  of  the  method  of  shipment 
directed  by  Sam  Wolf  was  of  weight  against  him  when  taken  with  the 
other  circumstances.  Instead  of  boxing  the  goods  and  shipping  them 
as  freight,  passenger  tickets  were  purchased,  and  the  goods  were  ship- 
ped in  trunks  checked  as  baggage.  By  this  method  he  made  it  practical- 
ly impossible  to  trace  the  shipment  by  the  railroad  records,  since  pas- 
sengers who  check  trunks  are  not  identified  either  on  receipt  or  deliv- 
ery of  the  trunks.  It  seems  to  me  these  circumstances  even  as  they 
appear  in  the  printed  record  support  the  inference  of  euilt  on  the  part 
of  Sam  Wolf  in  the  minds  of  reasonable  men.  Before  the  District 
Judge  and  the  jury  they  were  vitalized  by  the  personality  and  the 
manner  of  the  defendants  and  other  witnesses.  Whether  they  were 
convincing  of  guilt  beyond  a  reasonable  doubt  was,  of  course,  a  ques- 
tion for  the  jury  and  not  the  court. 
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(238  Fed.  909) 

THE  ATTUALITA. 

(Circuit  CJourt  of  Appeals,  Fourth  Circuit,  October  6,  191Cf.)     No.  1479. 

1.  Aduibaxty  ^=9103 — Appealable  Decbee. 

A  decree  In  a  suit  In  rem,  which  releases  the  vessel,  leaving  nothing 
upon  which  the  court  can  take  further  action,  is  in  effect  a  final  decree, 
and  appealable. 

[Ed.  Note. — ^If'or  other  cases,  see  Admiralty,  Cent  Dig.  §§  712-719 ;  Dec. 
Dig.  <8=»103.] 

Z  CouBTs  «=>405(5) — CiBcuiT  Court  of  Appeals — Juwsdiotion. 

A  decree  of  a  District  Court,  releasing  a  vessel  from  arrest  under  a 
libel  in  rem  on  the  ground  that  the  vessel  was  employed  in  the  service 
of  a  foreign  nation  and  for  reasons  of  comity,  does  not  involve  a  question 
of  the  jurisdiction  of  the  court,  and  an  appeal  lies  to  the  Circuit  CJourt 
of  Appeals. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  S  1099;  Dec  Dig. 
«SB>405(5).] 

3.  AsMiBALTY  ^=»5 — Liability  of  Vessels — Tobts — ^Employment  by  For- 
eign   QOVEBNMENT. 

A  merchant  vessel,  which  has  been  requisitioned  by  a  foreign  govern- 
ment and  is  employed  in  its  service  at  a  fixed  freight  but  which  ren^ins 
under  the  control  and  management  of  the  owner,  who  employs  and 
pays  the  officers  and  crew,  is  not  exempt  from  a  suit  in  rem  in  a  court  of 
the  United  States  for  a  maritime  tort. 

[Ed.  Note. — For  other  cases,  see  Admiralty,  Cent  Dig.  |f  69-85 ;  Dec. 
Dig.  «=s>5]. 

4-  CoNsnnjTioNAL  Law  ^=»68(1) — Judicial  Poweb — ^Political  Questions. 

A  suggestion  filed  by  the  government  of  the  United  States  in  the  Dis- 
trict CJourt  that  a  foreign  steamship  is  requisitioned  by  and  in  the  serv- 
ice of  a  foreign  government,  which  does  not  contain  a  demand  by  the 
executive  branch  of  the  government  that  the  ship  should  be  released, 
does  not  constitute  a  decision  by  the  executive  department  on  a  political 
question,  and  the  District  CJourt  is  entitled  to  go  into  evidence  on  the 
subject  of  the  nature  and  terms  of  the  requisition. 

[Ed.  Note. — For  pther  cases,  see  Constitutional  Law,  Cent.  Dig.  {  125 ; 
Dec.  Dig.  t§c=»68(l).] 

5.  Admibalty  «=»5 — Discbetionary  Jurisdiction — Suit  Between  Foreign 
Litigants. 

That  a  vessel  libeled  for  a  tort  committed  on  the  high  seas  sails  under 
a  foreign  flag,  and  that  the  libelant  is  a  subject  of  another  foreign  na- 
tion, is  not  sufficient  to  require  a  court  of  admiralty  of  the  United  State.s 
to  decline  Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Admiralty,  Cent  Dig.  {{  69-85;  Dec. 
Dig.  ^=:»5.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Virginia,  at  Norfolk. 

Suit  in  admiralty  by  Basil  George  Mangakas  against  the  Italian  steamship 
Attualita.  Order  made  by  the  District  Court  releasing  the  steamship  from 
custody  on  the  ground  that  she  had  been  requisitioned  by  the  Italian  govern- 
ment.   Libelant  appeals.    Reversed. 

On  the  9th  of  September,  1916,  in  the  court  below,  the  appellant  filed  his 
libel  in  rem  against  the  steamship  Attualita.  He  sought  to  hold  it  liable  for 
the  damages,  estimated  at  $800,000,  occasioned  by  the  alleged  nesjligent  sink- 
ing, on  the  29th  of  July  in  the  same  year,  by  such  vessel,  of  the  Greek  steam- 
ship Mina.  The  collision  was  said  to  have  taken  place  in  the  Mediterranean 
Sea,  some  50  miles  east  of  Gibraltar.    Under  this  libel  the  ship  was  arrested. 

'or  other  cases  sf^e  name  topic  &  KET-NUMBBR  in  aU  Key-Numbered  Digests  &  Indexes 
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On  the  20th  of  September  the  United  States  attorney  for  the  Eastern  district 
of  Virginia,  acting  under  the  direction  of  the  Attorney  General  of  the  United 
States,  brought  to  the  attention  of  the  court  "that  the  Attorney  General  of  the 
United  States  has  received  from  the  Secretary  of  State  of  the  United  States  a 
communication,  dated  September  15,  1916,  to  the  effect  that  the  Secretary  of 
State  has  been  advised  by  the  Italian  ambassador  that  the  Italian  steamship 
Attualita,  which  has  been  libeled  and  attached  in  this  proceeding,  was  at  the 
time  of  the  said  attachment  and  is  now  requisitioned  by  the  Italian  govern- 
ment, and  was  at  the  time  of  said  attachment  and  is  now  in  the  service  of 
the  Italian  government."  The  district  attorney  stated  he  was  further  directed 
to  call  the  attention  of  the  court  in  this  connection  to  The  Luigi  (D.  O.)  230 
Fed.  493,  and  concluded  by  stating  that  "in  bringing  this  matter  to  the  atten- 
tion of  the  court  the  United  States  does  not  intervene  as  an  interested  party, 
nor  do  I  appear  either  for  the  United  States  or  for  the  Italian  government, 
but  I  present  the  suggestion  as  amicus  curiae,  as  a  matter  of  comity  between 
the  United  States  government  and  the  Italian  government,  for  such  considera- 
tion as  the  court  may  deem  necessary  and  proper."  Two  days  later  the  master 
of  the  steamship  intervened  for  the  interests  of  Its  owner,  an  Italian  corpora- 
tion, for  the  sole  purpose  of  filing  exceptions  to  Jurisdiction  and  making  claim 
for  the  vessel.  He  objected  to  the  Jurisdiction  on  the  ground  that  the  vessel 
was  requisitioned  by  the  Italian  government  for  the  purpose  of  transporting 
military  supplies. 

Evidence  was  taken  in  the  court  below.  It  showed,  among  other  things,  that 
the  vessel  had  been  requisitioned  by  the  Italian  government;  that  is  to  say. 
the' Italian  government  had  required  the  owners  to  navigate  the  ship  to  and 
from  such  ports,  and  to  carry  such  cargo,  as  the  government,  during  the 
period  of  the  requisition,  should  direct  For  the  use  of  the  ship  the  govern- 
ment paid  its  owners  at  certain  fixed  rates.  The  owners  paid  all  the  wages 
of  the  captain  and  crew  and  the  other  expenses  of  the  ship,  which  was  navi- 
gated by  the  captain  and  crew  employed  by  the  owners.  Just  before  the  ar- 
rest the  vessel  had  come  into  the  port  of  Norfolk  in  ballast,  and  was  about  to 
proceed  to  Baltimore  to  load,  according  to  the  directions  of  the  Italian  govern- 
ment, a  cargo  of  grain  and  rails  for  Italy.  The  learned  Judge  below  reached 
the  conclusion  that  the  steamship,  for  reasons  of  comity,  should  be  released, 
and  so  ordered.  In  such  order  it  was  declared  that  the  court  had  not  in  any 
manner  dealt  with  the  merits  of  the  case  set  forth  in  the  libel,  or  with  the 
question  of  Jurisdiction  as  between  the  libelant  and  the  respondent  shipowner, 
or  the  master,  who  has  claimed  the  ship,  and  that  the  release  was  ordered 
solely  on  the  ground  that  at  the  time  of  the  arrest  the  ship  was  imder  requisi- 
tion by  the  government  of  the  kingdom  of  Italy,  and  was  without  prejudice 
to  the  merits  of  the  case.  In  order  that  the  appellant  might  appeal,  the  opera- 
tion of  the  order  was  suspended  for  10  days. 

John  M.  Woolsey,  of  New  York  City,  Edward  R.  Baird,  Jr.,  of  Norfolk,  Va., 
and  J.  Parker  Kirlin,  of  New  York  City,  for  appellant. 

Robert  M.  Hughes,  of  Norfolk,  Va.,  for  appellee. 

Floyd  Hughes,  of  Norfolk,  Va.,  and  Francis  Rawle,  of  Philadelphia,  Pa. 
(Hughes  &)  Vandeventer,  of  Norfolk,  Va.,  and  Joseph  W.  Henderson,  of 
Philadelphia,  Pa.,  on  the  brief),  for  the  Italian  embassy  and  government,  as 
amici  curifiB. 

Before  PRITCHARD  and  KNAPP,  Circuit  Judges,  and  ROSE,  District 
Judge. 

PER  CURIAM.  The  appellee  steamship  makes  five  contentions: 
[1]  1.  The  decree  below  is  not  final,  and  therefore  not  appealable. 
The  libel  in  this  case  is  in  rem.  The  vessel  by  the  decree  below  is 
released  from  arrest.  This  in  effect  terminates  the  proceeding  as 
against  her.  Counsel  upon  both  sides  seem  to  be  at  one  that,  as  a 
practical  matter,  if  this  decree  remains  unreversed,  nothing  else  can 
be  done  in  the  court  below  which  would  be  worth  doing.  The  ques- 
tion whether  a  decree  is  final  and  appealable  is  not  determined  by 
the  name  which  the  court  below  gives  it,  but  is  to  be  decided  by 
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the  appellate  court  on  consideration  of  the  essence  of  what  is  done 
by  the  decree.    Potter  v.  Beal  et  al.,  50  Fed.  860,  2  C.  C.  A.  60. 

[2]  2.  The  steamship  says  that  the  question  involved  is  one  of 
jurisdiction.  The  appeal  should  therefore  have  been  taken  to  the 
Supreme  Court.  The  objection  which  prevailed  in  the  court  below 
was  not  to  the  jurisdiction  of  the  District  Court  of  the  United  States 
as  a  federal  court,  but  was  an  objection  which  went  equally  to  the 
jurisdiction  of  any  court,  state  or  federal,  and  for  that  reason  the 
appeal  to  this  court  was  properly  taken. 

[3]  3.  It  is  asserted  that  the  steamship  is  immune  to  proceedings 
in  any  court.  It  is  admitted  that  to  give  this  immunity  it  will  be 
necessary  to  take  a  step  beyond  that  which  has  been  taken  in  any 
decided  case,  although  it  is  argued  that  the  logic  of  some  decisions 
heretofore  made  require  that  step.  We  are  frankly  reluctant  to  take 
it.  There  are  many  reasons  which  suggest  the  inexpediency  and 
the  impolicy  of  creating  a  class  of  vessels  for  which  no  one  is  in 
any  way  responsible.  For  actions  of  the  public  armed  ships  of  a 
sovereign,  and  of  those,  whether  armed  or  not,  which  are  in  the 
actual  possession,  custody,  and  control  of  the  nation  itself,  and  are 
operated  by  it,  the  nation  would  be  morally  responsible,  although 
without  her  consent  not  answerable  legally  in  her  own  or  other  courts. 
For  the  torts  and  contracts  of  an  ordinary  vessel,  it  and  its  owners 
are  liable.  But  the  ship  in  this  case,  and  there  are  now  apparently 
thousands  like  it,  is  operated  by  its  owners,  and  for  its  actions  no 
government  is  responsible,  at  law  or  in  morals. 

The  persons  in  charge  of  the  navigation  of  the  ship  remain  the 
servants  of  the  owners  and  are  paid  by  them.  The  immunity  granted 
to  diplomatic  representatives  of  a  sovereignty,  to  its  vessels  of  war, 
and  imder  some  circumstances  to  other  property  in  its  possession 
and  control,  can  be  safely  accorded,  because  the  limited  numbers  and 
the  ordinarily  responsible  character  of  the  diplomats  or  agents  in 
charge  of  the  property  in  question  and  the  dignity  and  honor  of  the 
sovereignty  in  Whose  services  they  are,  make  abuse  of  such  im- 
munity rare.  There  will  be  no  such  guaranty  for  the  conduct  of  the 
thousands  of  persons  privately  employed  upon  ships  which  at  the 
time  happen  by  contract  or  requisition  to  be  under  charter  to  sovereign 
governments. 

[4]  4.  The  steamship  says  that  in  any  event  her  right  to  immunity  is 
a  political  question,  which  has  been  passed  upon  by  the  executive 
branch  of  the  government.  A  comparison  of  the  suggestion  which 
was  filed  in  The  Exchange,  7  Cranch,  116,  3  L.  Ed.  287,  with  that 
in  this  case,  shows  quite  clearly  that,  while  in  The  Exchange  the 
executive  demanded  the  ship's  release,  it  has  in  this  case  carefully 
refrained  from  doing  anything  of  the  kind. 

[5]  5.  It  is  said  that  in  the  exercise  of  a  sound  discretion  juris- 
diction should  be  declined.  The  ship  flies  a  foreign  flag.  The  libelant 
is  a  subject  of  another  foreign  monarch.  The  tort  complained  of 
was  committed  upon  the  high  seas.  We  think  this  contention  fore- 
closed by  what  the  Supreme  Court  said  in  The  Belgenland,  114 
U.  S.  368,  5  Sup.  Ct.  860,  29  L.  Ed.  152. 
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For  these  reasons,  the  decree  below,  dismissing  the  vessel  from 
arrest,  must  be  reversed,  and  the'  case  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Reversed. 

Note. — The  opinion  of  Waddlll,  District  Judge,  delivered  in  the  court  be- 
low, Is  as  follows: 

Gentlemen,  we  all  appreciate  the  importance  of  this  case,  and  I  would  like 
to  have  more  time  to  consider  it  than  I  can  have,  if  I  dispose  of  it  at  this 
time.  In  that  connection,  however,  I  will  say  that  it  hag  been  before  me  dur- 
ing the  last  two  weelts  several  times,  and  has  been  argued  on  two  occasions 
previous  to  this,  and  I  think  I  can  decide  it  now,  which  seems  desirable,  as 
anything  that  is  to  be  done  with  respect  to  a  war  vessel,  or  a  vessel  used  in 
connection  with  the  war,  is  in  its  nature  urgent. 

The  case  is  one,  briefly,  in  which  the  libelant,  as  sole  owner  of  the  Greek 
steamship  Mina.  seeks  to  recover  damages  against  the  respondent  ship,  At- 
tualita,  for  damages  sustained  in  collision,  on  or  about  the  29th  day  of  July, 
1916,  at  approximately  half  past  2  o'clock  in  the  morning.  In  the  waters  of 
the  Mediterranean  Sea,  some  30  miles  east  of  Gibraltar,  during  the  existence 
of  a  thick  fog.  Libelant  claims  damages  in  the  sum  of  $800,000,  the  ship 
and  cargo  having  been  wholly  lost. 

After  the  Attualita  arrived  in  Hampton  Roads,  seizure  was  regularly  had. 
Appearance  was  made  by  the  Italian  government,  through  the  interposition 
of  the  Attorney  General  of  the  United  States,  as  amicus  curiie,  and  also  by 
counsel  likewise  appearing  as  amicus  curiae,  and  counsel  also  specially  ap- 
pearing for  the  owner  of  the  Attualita. 

I  have  examined  carefully  the  cases  submitted  to  me  to-day.  The  Davis, 
10  Wall.  15,  19  L.  Ed.  875 ;  The  Fidelity.  16  Blatchf .  569 ;  Fed.  Cas.  No.  4,758 ; 
Long  V.  The  Tampico  (D.  C.)  16  Fed.  491;  The  Athanasios  (D.  O.)  228  Fed. 
558;   The  Luigi  (D.  C.)  230  Fed.  493. 

The  Frankmere,  an  unreported  decision  of  this  court,  is  more  like  the  pres- 
ent case  than  any  other  I  have  seen.  There  the  government,  however,  did  not 
appear,  which  distinguishes  it  materially  from  this  case.  If  the  Italian  owner 
was  here  seeking  the  release  of  this  ship,  and  his  government  did  not  inter- 
pose, I  would  not  have  the  slightest  doubt  as  to  what  should  be  done.  The 
first  three  cases  above  cited,  while  very  interesting,  do  not  bear  especially 
upon  the  question  here.  It  will  be  found  that  they  turn  either  upon  the  fact 
of  the  assertion  of  a  claim  for  salvage,  for  saving  the  res  involved,  or  that 
the  government  was  not  actually  in  possession  of  or  had  control  of  the  prop- 
erty, or  that  the  same  was  not  devoted  to  public  use  in  connection  with  the 
government's  operations.  In  the  last  two  cases,  cited  from  228  and  230  Fed., 
resi>ectively,  the  facts  of  the  requisitions  are  not  fully  shown,  and  the  opinion 
in  each  case,  as  bearing  on  the  questions  under  consideration  here,  apparently, 
is  obiter  dicta. 

I  apprehend  the  appearance  of  the  Italian  government,  in  the  manner  in- 
dicated, is  sutfldent;  and  the  appearance  of  the  owner  is  entered  specially 
to  raise  the  question  of  the  jurisdiction  of  the  court. 

The  first  question  is  as  to  the  effect  of  the  appearance  by  the  Italian  govern- 
ment. Counsel  insist  that  the  appearance  and  claim,  and  assertion  of  sover- 
eignty, is  all  that  is  necessary  and  required,  and,  when  that  is  done,  the  court 
should  take  no  further  action — citing  The  Exchange,  7  Cranch,  116,  3  L.  Ed. 
287;   The  Parlement  Beige,  4  Prob.  Div.  129;   Id.,  5  Prob.  Div.  197. 

I  have  no  doubt  that,  where  a  government  owns  the  res,  Its  appearance 
and  claim  is  all  that  is  necessary  to  end  the  proceeding,  but  that  is  not  this 
case.  The  Italian  government  makes  no  claim  of  ownership  to  the  ship,  but 
merely  that  it  is  requisitioned  for  governmental  purposes,  entitling  it  to  the 
possession  thereof,  thus  necessarily  bringing  up  the  terms  and  conditions  of 
the  requisition.  Hence  the  court  should  put  the  government  to  proof,  to  show 
its  connection  with  the  ship  in  such  way  aa  to  establish  its  freedom  from 
the  seizure. 


Digitized  by  VjOOQlC 


HUR8EY  V.  LANB  47 

The  effect  of  the  requisition  must  be  considered  In  the  light  of  the  use  to 
be  made  of  the  ship.  Undoubtedly,  when  this  ship  was  attached,  she  was  under 
the  management  of  her  owners,  so  far  as  manning  and  operating  her  were  con- 
cerned. But  she  was  at  the  same  time  under  requisition  by,  and  under  the 
control  and  direction  of,  the  Italian  admiralty,  taking  orders  therefrom,  and 
at  the  time  of  the  seizure  was  In  this  harbor  under  such  orders,  en  route  to 
Baltimore  for  cargo  for  that  government 

Under  these  circumstances,  can  the  libelant  maintain  the  attachment,  with- 
out depriving  the  Italian  government  of  the  possession  and  use  of  the  ship, 
assuming  the  requisition  to  have  been  regularly  made?  I  think  that  right  has 
been  established,  and,  that  being  so,  this  court  should  be  very  slow  to  inter- 
pose, especially  at  the  instance  of  private  litigants  of  another  country  (The 
Belgenland,  114  U.  S.  355,  362,  5  Sup.  CJt  860,  29  L.  Ed.  152),  and  seize  the 
ship,  and  take  it  from  the  possession  of  the  Italian  government. 

This  is  my  view.  It  may  be  a  great  hardship  on  the  libelants;  but  it  Is 
not  for  me  to  determine  the  course  of  the  Italian  government.  It  may  have 
been  necessary,  in  order  to  preserve  Its  rights  to  the  possession  of  the  ship 
for  governmental  purposes,  to  Intervene  in  these  proceedings,  and  for  the 
court  of  the  United  States  to  wrest  the  ship's  possession  from  her  would  tend 
to  disturb  the  International  comity  existing  between  the  two  nations,  which 
are  now  friendly.  Especially  is  this  true  when  the  Italian  .government  is  en- 
gaged in  war. 

The  attachment,  so  far  as  the  Italian  government  Is  concerned,  will  be 
abated,  and  the  ship  released. 


(238  Fed.  913) 

HURSEY  et  ux.  v.  LANH 

In  re  HUBSEY. 

(Circuit  CJourt  of  Appeals,  Fourth  Circuit.    December  14,  1916.) 

No.  1454. 

1.  Fraudulent  Conveyances  ^=>296 — Existenoe  ot  Peouniabt  Obligations 

— Evidence. 

Relative  to  H.  having  been  xmder  pecuniary  obligations  at  the  time  of 
his  voluntary  conveyance  to  his  wife,  sought  to  be  set  aside  as  fraudu- 
lent. Introduction  of  the  contract  for  sale  to  H.  by  N.  of  fertilizer,  entered 
into  by  H.  with  N.*s  agent,  and  by  its  terms  requiring  approval  by  N.  and 
notice  thereof  to  H.  in  order  to  be  operative,  with  the  word  "Approved" 
stamped  thereon  as  of  a  date  before  the  conveyance,  and  below  the  word 
"Confirmed,"  is  at  least  prima  facie  proof  of  confirmation  of  the  contract 
by  notice  to  U.  of  Its  approval. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent.  Dig.  § 
891 ;   Dec.  Dig.  <8=»296.] 

2.  Fbaudulent   Convbtanges  ^=:»214 — Existing   Cbeditobs. 

The  seller  to  H.  of  fertilizer,  by  a  contract  by  which  it  was  to  be 
charged  to  H.  and  his  notes  given  therefor,  was  a  creditor  within  the 
protection  of  the  law  against  voluntary  conveyances  by  a  debtor. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent.  Dig.  §S 
639,  640;   Dec  Dig.  «=»214.] 

8.  Fraudulent  Conveyances  «=>57(3) — ^Amount  of  Indebtedness  and  Pbop- 

EBTT. 

For  a  retail  merchant,  engaged  in  the  hazardous  business  of  making 
advances  on  the  faith  of  crops  to  be  grown  by  his  customers,  when  in- 

^s>For  otber  cases  s«e  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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debted  for  375  tons  of  fertilizer,  and  having  as  his  other  assets  a  stock 
of  $3,000,  lots  worth  $4,800,  and  $5,000  in  bank,  to  convey  to  his  wife  the 
lots,  with  undertaking  to  build  thereon  a  storehouse  at  a  cost  of  $3,800, 
which  he  afterwards  did,  was  not  within  the  rule  that  a  gift  will  be 
valid,  if  the  donor's  debt  be  inconsiderable  relative  to  the  whole  of  his 
property,  and  the  property  conveyed  inconsiderable  relative  to  the  donor's 
entire  assets,  so  that  the  gift  will  not  materially  Increase  the  hazard  of 
his  creditors. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig. 
S  148;   Dec.  Dig.  <8=»57(3).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  South  Carolina,  at  Charleston,  in  Bankruptcy ;  Henry 
A.  M.  Smith,  Judge. 

Action  by  Joe.  P.  Lane,  trustee  in  bankruptcy  of  John  A.  Hursey, 
bankrupt,  against  John  A.  Hursey  and  wife.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

W.  C.  Moore  and  W.  H.  Muller,  both  of  Dillon,  S.  C.  (Sellers  & 
Moore  and  Gibson  &  Muller,  all  of  Dillon,  S.  C,  on  the  brief),  for 
appellants. 

Louis  M.  Swink,  of  Winston- Salem,  N.  C.  (Mitchell  &  Smith,  of 
Charleston,  S.  C,  and  G.  G.  McLaurin,  of  Dillon,  S.  C,  on  the  brief), 
for  appellee. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.  The  defendant  John  A.  Hursey  was 
adjudged  a  bankrupt  in  December,  1914.  His  indebtedness  was  about 
$15,000  and  his  assets  about  $1,000.  The  trustee  brought  this  action 
to  set  aside  a  conveyance  from  Hursey  to  his  wife,  Mattie  Hursey, 
of  five  lots  in  the  town  of  Dillon  for  the  expressed  consideration  of 
$500  and  love  and  affection.  The  District  Court  held  on  the  evidence 
that  there  was  no  actual  fraud  in  the  transaction,  and  on  this  point 
there  is  no  assignment  of  error.  The  appeal  involves  the  two  ques- 
tions whether  the  District  Court  was  right  in  holding:  First,  that 
there  was  an  antecedent  debt  or  obligation  to  the  Navassa  Guano 
Company;  and,  second,  that  the  deed  was  voluntary  and  invalid  as  to 
that  debt.  At  the  time  of  the  conveyance  Hursey  was  a  merchant  in 
the  town  of  Dillon.  The  evidence  fails  to  show  that  he  was  under 
any  pecuniary  obligation  at  the  time,  either  fixed  or  conditional,  ex- 
cept such  as  may  have  been  assumed  by  a  contract  dated  January 
10,  1911,  for  the  purchase  of  375  tons  of  fertilizers  from  the  Navassa 
Guano  Company.  The  contract  was  taken  by  the  company's  traveling 
agent  and  contained  the  stipulation  that  it  should  "be  operative  only 
after  being  approved  by  the  company's  home  office."  No  fertilizer 
was  shipped  under  it  until  February  13,  1911,  after  the  execution  and 
record  of  the  deed. 

[1]  It  is  true  that  no  obligation  fell  on  either  party  to  this  con- 
tract until  it  was  approved  by  the  home  office  and  notice  given  to  Hur- 
sey of  approval.  Before  approval  and  notice  to  Hursey,  the  paper  was 
a  mere  proposal  subject  to  withdrawal  by  either  party.  Baird  v. 
Pratt,  148  Fed.  825,  78  C.  C.  A.  515,  10  L.  R.  A.  (N.  S.)  1116;  Mon- 
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eyweight  Scale  Co.  v.  Gordon  Merc.  Co.,  102  S.  C.  419,  86  S.  E. 
1060.  But  we  are  unable  to  agree  that  there  was  no  evidence  of  ap- 
proval and  notice  to  Hursey.  On  the  original  contract  introduced 
are  stamped  the  words,  "Contract  approved  Jan.  11,  1911,"  and  below 
these  the  word  "Confirmed."  The  only  confirmation  or  ratification 
that  could  have  been  meant  was  notice  to  Hursejr  of  approval.  The 
paper  so  stamped  was  introduced  without  objection  as  expressing  in 
its  entirety  the  contract,  and  it  furnished  at  least  prima  facie  proof 
of  the  confirmation  of  the  contract  by  notice  to  Hursey  of  its  ap- 
proval. Although  Hursey  was  a  witness,  he  did  not  deny  the  con- 
firmation indicated  on  the  face  of  the  paper;  indeed,  the  record  of 
the  trial  indicates  that  the  completeness  of  the  contract  was  assumed. 
The  District  Judge  could  not  have  regarded  the  question  of  confir- 
mation of  the  contract  seriously  made,  since  he  does  not  allude  to  the 
point  in  his  opinion. 

[2]  The  contract  contemplated  that  the  fertilizer  should  be  charged 
to  Hursey  and  his  notes  given  therefor,  and  this  clearly  shows  that 
Hursey  was  the  purchaser  and  that  his  liability  was  a  primary  obli- 
gation. He  was  so  absolutely  bound  by  the  execution  and  confirma- 
tion of  the  contract  that  had  he  refused  to  take  the  goods,  the  fer- 
tilizer company  would  have  had  a  right  of  action  for  breach  *of 
contract.  The  seller  was  therefore  a  creditor  within  the  protection 
of  the  law  against  voluntary  conveyances  by  a  debtor.  McAfee  v. 
McAfee,  28  S.  C.  188,  5  S.  E.  480;  Barrett  v.  Still,  102  S.  C.  19, 
86  S.  E  204. 

[3]  The  other  question  is:  Was  the  deed  from  Hursey  to  his  wife 
voidable  as  a  voluntary  deed?  It  is  not  possible  to  reconcile  the  di- 
vergent statements  of  the  law  found  even  in  courts  of  high  authority 
on  the  subject.  We  understand  the  law  in  South  Carolina  to  be  as 
stated  by  the  District  Judge,  as  follows : 

"The  rule  may  be  stated  to  be  that  slight  Indebtedness,  such*  as  for  cur- 
rent expenses  for  a  family  or  debts  Inconsiderable  to  the  value  of  the  donor's 
estate,  wUl  not  generally  avoid  a  voluntary  conveyance;  but,  subject  to  this 
quaUfication,  it  seems  to  be  a  settled  rule  of  law  that  one  who  is  in  debt 
cannot  make  a  voluntary  conveyance  which  wUl  prevail  against  existing  debts." 
Blakeney  v.  Kirkley,  2  Nott  &  McC.  (S.  O.)  544 ;  McElwee  v.  Sutton,  2  Bailey 
(S.  C.)  128;  Izard  v.  Middleton,  1  Bailey,  Eq.  (S.  C.)  228;  Richardson  v. 
Rhodus,  14  Rich.  (S.  O.)  95;  Anderson'  v.  Pllgram,  41  S.  C.  423,  19  S.  a  1002, 
20  S.  E.  64 ;  Barrett  v.  StiU,  102  S.  O.  63,  86  S.  B.  204. 

The  rule  is  thus  well  stated  in  Bispham's  Equity  (7th  Ed.)  page 
375  : 

"The  true  rule  seems  to  be  that  the  gift  will  be  valid  if  the  *donor  has,  at 
the  time,  the  pecuniary  ability  to  withdraw  the  amount  of  the.  donation 
from  his  estate  without  the  least  hazard  to  his  creditors,  or  in  any  material 
degree  lessening  their  prospects  for  payment.'  '* 

The  consideration  of  $500  was  not  nominal,  but  it  was  altogether 
inadequate.  The  lots  were  worth  four  or  five  times  that  amount. 
Such  inadequacy  shows  always  either  imposition,  or  some  other  con- 
sideration entering  into  the  transaction.  It  is  not  logical  to  say  that 
a  conveyance  made  without  actual  fraud  must  be  either  altogether 
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voluntary,  and  therefore  voidable,  or  altogether  for  value,  and  there- 
fore valid.  It  may  be,  as  this  deed  was,  for  value  to  the  extent  of 
the  money  paid,  and  voluntary  to  the  extent  that  love  and  affection 
entered  into  it;  that  is,  to  the  extent  of  the  difference  between  th^ 
money  paid  and  the  known  value  of  the  property.  So  this  deed  was 
voluntary  to  the  extent  of  the  value  of  the  property  over  the  $500. 
McMeekin  v.  Edmonds,  1  Hill,  Eq.  (S.  C.)  294,  26  Am.  Dec.  203; 
Anderson  v.  Fuller,  McMul.  Eq.  (S.  C.)  35,  36  Am.  Dec.  290;  Werts 
V.  Spearman,  22  S.  C.  219.  The  obligation  assumed  to  pay  for  the 
fertilizer  in  no  view  can  be  regarded  inconsiderable  in  its  relation 
to  the  whole  of  the  donor's  property,  nor  can  the  property  conveyed 
be  held  inconsiderable  in  its  relation  to  the  entire  assets  of  the  donor. 
The  debtor  was  engaged  in  the  hazardous  business  of  a  retail  mer- 
chant making  advances  on  the  faith  of  the  crops  made  by  his  cus- 
tomers. His  chief  assets  were  a  stock  of  goods  worth  $3,000,  the 
fertilizer  purchased,  the  lots  conveyed  to  his  wife,  estimated  at  $4,- 
800,  and  cash  in  bank  $5,073.72.  In  the  transaction  with  his  wife, 
he  undertook  to  build  a  storehouse  on  the  property  conveyed  requiring 
an  outlay,  which  was  afterwards  made,  of  $3,800.  This  mere  state- 
ment of  the  matter  shows  that  the  donation  made  by  Hursey  to  his 
wife,  so  far  from  being  an  inconsiderable  depletion  of  his  assets,  ef- 
fected a  radical  change  in  his  business  status,  greatly  increasing  the 
hazard  of  his  creditors. 

The  question  whether  equity  will  require  repayment  from  the  pro- 
ceeds of  sale  of  the  $500  actually  paid  by  Mrs.  Hursey  has  not  been 
passed  on  by  the  District  Court,  .and  it  would  not  be  proper  for  this 
court  to  anticipate  it.  Indeed,  the  question  will  disappear,  should 
Mrs.  Hursey  elect  to  exercise  the  right  fixed  by  the  District  Court 
to  pay  the  debt  of  the  Navassa  Guano  Company  and  retain  the  prop- 
erty. 

Affirmed. 
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(239Ffed.  1) 

PHILADELPHIA  &  R.   RY.  00.   v.  MARLAND. 

(Circuit  CJourt  of  Appeals,  Third  Circuit.    January  22,  1917.) 

No.  2112. 

1.  Master  and  Servant  ^=»276(7) — ^Injuries  to  Servan'i>— Evidence — Cause 

OF  Injury. 

Evidence  that  a  brakeman  on  a  train  which  passed  under  three  bridges 
liaving  Insufficient  clearance  was  found  on  the  tender  lyiag  with  his  feet 
toward  the  engine  and  his  head  toward  the  train,  having  a  gash  on  his 
forehead  and  a  broken  neck,  is  sufficient  to  warrant  the  Jury  in  inferring, 
not  merely  speculating,  that  the  brakeman  was  killed  by  one  of  those 
bridges  striking  his  head  while  he  was  standing  on  the  tender  as  the 
train  passed  under  it. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §{  951, 
959;    Dec.  Dig.  «=>276(7).] 

2.  Master  and  Servant  ^=»276(7)— Injuries  to  Servant — ^Evidence — Cause 

OF  Injury. 

Evidence  that  the  brakeman  was  seen  on  one  of  the  cars  when  so  dose 
to  the  first  of  those  three  bridges  that  he  would  not  have  had  time  to  get 
onto  the  tender  before  the  train  passed  under  it,  and  that  another  of  the 
bridges  had  sufficient  clearance  for  one  standing  on  the  tender,  though 
not  for  one  standing  on  a  box  car,  was  sufficient  to  warrant  the  Jury  in 
inferring,  hot  speculating,  that  it  was  the  third  of  those  bridges  which 
struck  him. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§  951, 
959;    Dec.  Dig.  «=>276(7).] 

*8.  Master  and  Servant  ^=»278(20) — Injuries  to  Servant — Evidence — Neg- 
ligence. 

In  an  action  for  the  death  of  a  railroad  brakeman,  who  was  struck  by 
a  bridge  while  he  was  riding  on  the  train,  where  plaintiff  abandoned  the 
charge  of  negligence  In  the  construction  of  the  bridge,  and  relied  only  on 
negligent  failure  to  warn  the  brakeman  from  the  danger  arising  in  the 
construction,  concerning  which  there  was  affirmative  evidence  introduced, 
defendant's  contention  that  the  Jury  were  permitted  to  presume  negli- 
gence from  the  fact  of  the  accident  cannot  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §  972 ; 
Dec.  Dig.  «=»278(20).] 

4.  Master  and  Servant  #b»226(1) — Injuries  to   Servant — ^Assumption  of 
Risk — ^Neolioence  of  Master. 

A  railroad  employ^  lias  a  right  to  presume  that  the  company  will  per- 
form its  duty  to  provide  a  reasonably  safe  place  and  safe  appliances  for 
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use  of  its  employes,  and  does  not  assume  the  risk  of  the  company's  negli- 
gence in  performing  that  duty,  though  he  does  assume  the  ordinary  risks 
incident  to  his  work. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  659, 
660;   Dec.  Dig.  <S=»226(1).] 

5.  Master  and  Sebvant  ^=»217(1) — ^Injuries  to  Servant — ^Assumption  of 

Rise — Railroad  Brakeman — Hidden  Dangers. 

A  brakeman  assumes  risks  which  are  obvious,  or  of  which  he  knew 
or  might  have  learned  by  the  ordinary  use  of  his  senses,  but  not  the  Hsk 
of  hidden  or  latent  dangers,  of  which  he  was  ignorant,  and  concerning 
which  the  railroad  company  owes  him  the  duty  to  warn. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §  574 ; 
Dec.  Dig.  <S=»217(1).] 

6.  Master  and  Servant,  ^=»288(12) — Injuries  to  Servant — Question  fob 

Jury — ^Assumption  of  Risk. 

In  an  action  for  the  death  of  a  brakeman,  who  was  struck  by  a  bridge 
over  the  track,  the  outer  portions  of  which  had  a  sufficient  clearance,  but 
the  central  portion  did  not,  where  it  appeared  that  the  whole  structure 
was  so  blackened  by  smoke  and  was  so  shaded  that  it  was  difficult  for  one 
approaching  the  bridge  on  a  train  to  see  the  lower  central  portion,  the 
question  whether  the  risk  was  so  obvious  that  the  brakeman  assumed  it  is 
one  for  the  Jury. 

[Eid.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  1083 ; 
Dec.  Dig.  <S=»288(12).] 

7.  Master  and   Servant   ^=»288(5) — Injuries  to    Servant — Question   fob 

Jury — ^Assumption  of  Risk — Warning  of  Danger. 

In  such  an  action,  evidence  as  to  the  warning  given  the  brakeman  as 
to  the  particular  danger  of  that  bridge  held  not  to  show  as  a  matter  of 
law  that  he  knew  of  that  danger  and  therefore  assumed  the  risk. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §  1077 ; 
Dec.  Dig.  <S=5>288(5).] 

8.  Death  ^=»11 — ^Measure  of  Damages — Statute. 

Since  there  was  no  recovery  at  common  law  for  injuries  resulting  from 
death,  not  only  the  right  to  recover  for  such  injuries,  but  also  the  measure 
of  recovery  when  it  exists,  must  be  found  in  some  statute. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent.  Dig.  §§  10,  15 ;  Dec.  Dig. 
<8=>11.] 

9.  Death  ^=»84 — ^Damages — ^Employers'  Liability  Act — Funeral  Expenses. 

Under  the  federal  Employers*  Liability  Act  (Act  April  22, 1908,  c.  149,  35 
Stat.  65  [Comp.  St  1913,  §§  8657-8665]),  which  authorizes  recovery  onU' 
of  the  pecuniary  loss  resulting  from  death  to  the  beneficiaries,  the  widow  * 
and  children  of  a  deceased  brakeman  cannot  recover  the  funeral  ex- 
penses, since  those  are  charges  not  against  the  beneficiaries,  but  against  the 
estate,  which  has  a  right  of  action  to  recover  such  loss. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent.  Dig.  §  110;  Dec  Dig. 
<S=»84.] 

10.  Courts  ^=:»352 — Federal  Courts — Rules  of  Decision — State  Statutes, 

Comp.  St.  Ann.  1916,  §  1537,  commonly  called  the  Conformity  Act,  which 
provides  that  the  practice  and  modes  of  proceeding  in  civil  causes  in  the 
District  Court  shall  conform  as  nearly  as  may  be  to  the  practice  and 
modes  of  proceeding  in  like  causes  in  courts  of  record  in  the  state,  any 
rule  to  the  contrary  notwithstanding,  does  not  relate  to  the  personal  con- 
duct and  administration  of  the  Judge  in  the  discharge  of  his  separate 
functions,  or  to  the  right  of  the  federal  courts  to  determine  what  matters 
they  will  review,  and  the  mode  in  which  such  matters  shall  be  prepared 
and  submitted  and  therefore  does  not  make  Act  Pa.  May  11,  1911  (P.  L. 
279)  authorizing  exceptions  without  allowance  by  the  trial  Judge  to  any 
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part  or  all  of  the  charge  applicable  in  federal  courts  notwithstanding  rule 
10,  8  2  of  the  District  CJourt  for  the  Eastern  District  of  Pennsylvania, 
providing  that  no  bill  of  exceptions  will  be  allowed  which  contains  the 
charge  of  the  court  at  large,  upon  any  general  exception  to  the  whole  of 
such  charge,  and  rule  10,  §  1,  of  the  Circuit  Court  of  Appeals,  Third  Circuit 
(224  Fed-  vii,  137  C.  C.  A.  vii),  providing  that  the  judges  of  the  District 
Court  shall  not  allow  any  general  exception  to  the  whole  of  the  charge 
to  the  Jury,  but  requiring  the  party  excepting  to  state  distinctly  and 
separately  the  several  matters  to  which  he  excepts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  {§  ©20-932 ;  Dec.  Dig. 
<S=»352.] 

11.  CouBTs  ^=»356 — Federal  Courts — Review — ^Plain  Errors. 

Error  in  an  Instruction  in  a  charge  in  an  action  under  the  Employers* 
Liability  Act,  authorizing  recovery  by  a  widow  for  loss  of  her  husband's 
companionship,  is  a  plain  error  which  the  court  will  notice  under  rule  11 
of  the  Circuit  Court  of  Appeals,  Third  Circuit  (224  Fed.  vii,  137  C.  C.  A. 
vii),  authorizing  the  court  at  its  option  to  notice  plain  errors  not  assigned, 
though  such  error  was  not  specifically  excepted  to. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §  937;  Dec.  Dig. 
<S=»350.] 

12.  Courts  ^=>356 — Federal  Courts — Review — Errors  Not  Assigned— Fail- 

UBE  to  Except. 
Though  such  error  was  assigned,  it  stands  as  though  iinassigned  within 
.    the  rule,  since  it  was  not  properly  assigned  because  of  the  lack  of  a 
specific  exception. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §  937;  Dec.  Dig. 
«=»350.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania ;  J.  Whitaker  Thompson,  Judge. 

Action  by  Catherine  Mariand,  administratrix  of  the  estate  of  Wil- 
liam Edgar  Mariand,  deceased,  against  the  Philadelphia  &  Reading 
Railway  Company.  Judgment  for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed,  and  new  venire  awarded. 

Wm.  C.  Mason,  of  Philadelphia,  Pa.,  for  plaintiff  in  error. 
George  Demming,  of  Philadelphia,  Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Cir- 
cuit Judges. 

WOOLLEY,  Circuit  Judge.  This  is  an  action  brought  under  the 
Employers'  Liability  Act  of  April  23,  1908,  c.  149,  35  Stat.  65,  against 
the  railway  company  for  negligently  causing  the  death  of  the  plain- 
tiff's intestate,  her  husband.  The  averments  in  the  statement  of  claim 
pertinent  to  the  present  inquiry  are,  that  the  plaintiff's  intestate  was 
a  freight  brakeman  in  the  employ  of  the  defendant  railway  company, 
engaged  at  the  time  of  his  injury  in  interstate  commerce;  that  his 
death  was  caused  by  his  head  coming  in  contact  with  an  overhead 
bridge;  and  that  his  death  was  due  to  the  negligence  of  the  defend- 
ant company,  (1)  in  constructing  and  maintaining  over  its  tracks  a 
bridge  with  insufficient  clearance ;  and  (2)  in  operating  a  train  under 
such  bridge,  without  giving  the  intestate  timely  and  sufficient  warn- 
ing of  its  dangers.     The  first  ground  of  negligence  was  abandoned, 
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and  the  case  was  tried  and  decided  upon  the  second  ground,  resulting 
.  in  a  verdict  for  the  plaintiff.    The  defendant  sued  out  this  writ. 

Of  the  several  specifications  of  error,  the  defendant  (plaintiff  in 
error)  relies  chiefly  upon  the  one  in  which  error  is  charged  to  the 
court's  refusal  to  give  binding  instructions  in  its  favor.  Under  this 
assignment,  its  complaint  is,  that  the  court  permitted  the  jury  to 
speculate,  in  the  absence  of  affirmative  proof,  (1)  as  to  the  cause  of 
the  intestate's  death,  and  (2)  as  to  the  fact  and  character  of  the  de- 
fendant's negligence.  A  consideration  of  this  contention  calls  for  a 
brief  recital  of  the  evidence. 

[1]  At  the  time  of  his  death,  Marland  was  the  front  brakeman  of 
a  freight  train  on  a  run  on  the  defendant's  railroad  from  Nicetown 
to  Belmont.  Over  the  tracks  of  this  run  were  seven  overhead  bridges 
constructed  at  different  elevations.  Four  of  these  bridges  were  so' 
high  that  they  were  in  no  sense  dangerous,  and  may,  therefore,  be 
eliminated  from  the  case.  Three  were  known  as  the  Wissahickon 
Avenue  bridge,  Stokely  Street  bridge,  Pox  Street  bridge,  and  were 
approached  in  the  order  named.  The  Wissahickon  Avenue  bridge  had 
a  clearance  of  fifteen  feet  ten  inches,  that  is,  the  distance  between  the 
top  of  the  rails  and  the  under  surface  of  the  bridge  was  fifteen  feet 
ten  inches.  Stokely  Street  bridge  had  a  like  clearance  of  fifteen  feet 
ten  inches  between  the  rails  and  the  lowest  part  of  its  under  surface ; 
and  Fox  Street  bridge  had  a  clearance  of  nineteen  feet  seven  inches. 
It  was  testified  that  the  clearances  of  these  three  bridges  were  such 
that  a  man  could  not  stand  upon  a  box  car  of  ordinary  height  and 
escape  being  struck  on  the  head  by  the  bridges,  and  that  the  clearances 
of  two  of  the  bridges  were  such  as  not  to  permit  a  man  to  sit  erect 
upon  such  a  box  car  in  passing  under  them  without  like  contact. 

Marland  was  found,  on  the  arrival  of  the  train  at  Belmont,  after 
passing  under  the  three  bridges,  lying  upon  the  top  of  the  tender, 
with  a  gash  in  his  forehead  and  his  neck  broken,  dead  or  dying.  There 
was  no  witness  to  his  injury,  and  the  court  permitted  the  jury  to  infer 
the  cause  of  death  from  his  position  upon  the  tender  of  a  given  height, 
considered  in  connection  with  his  own  height,  in  relation  to  the  clear- 
ances of  the  bridges  under  which  he  had  passed,  as  well  as  from  the 
nature  of  his  injuries.  The  defendant  says  that  in  submitting  this 
testimony  to  the  jury  and  allowing  them  to  infer  from  it  the  cause  of 
the  intestate's  death,  the  court  relieved  the  plaintiff  of  her  duty  to 
affirmatively  show  the  cause  of  death,  and  permitted  the  jury  to 
speculate  thereon,  arguing  that  the  intestate  might  have  come  to  his 
death  by  other  means,  as  by  something  falling  or  thrown  from  a 
bridge,  and  striking  him.  True,  as  to  the  cause  of  death  there  was 
no  direct  evidence.  But  clearly,  proof  of  cause  of  death  is  not  re- 
stricted to  direct  evidence.  2  Thompson  on  Negligence,  §  2194.  If 
may  be  proved  by  legitimate  inferences  drawn  from  attendant  facts, 
such  as  the  nature  of  the  wound,  the  position  of  the  body,  the  clear- 
ances of  the  bridges,  and  the  absence  of  any  other  suggested  or 
reasonable  cause.  These  facts  constitute  evidence  from  which  the 
reasonable  and  almost  unavoidable  inference  is  that  death  was  caused 
by  contact  with  an  overhead  bridge.    From  these  facts  we  think  the 
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jury  might  find  the  cause  of  death  as  a  fact.  Such  findings,  upon  like 
inferences  drawn  from  similar  situations,  have  been  sustained  by  the 
courts.  In  C.  &  O.  Ry.  Co.  v.  Cowley,  166  Fed.  283,  92  C.  C.  A.  201, 
and  in  Choctaw,  etc.,  R.  Co.  v.  McDade,  112  Fed.  888,  50  C.  C.  A. 
591,  affirmed  by  the  Supreme  Court  in  191  U.  S.  64,  24  Sup.  Ct.  24, 
48  L.  Ed.  96,  it  appears  that  a  railroad  company  permitted  the  spout 
of  a  water  tank  to  hang  so  low  over  passing  trains  as  not  to  clear 
a  person  standing  upon  a  car.  Evidence  that  a  brakeman,  after  being 
on  a  car  passin|^  the  tank,  was  found  lying  on  the  track  injured,  was 
held  sufficient  (m  the  absence  of  direct  testimony)  to  justify  a  finding 
that  he  was  struck  and  injured  by  the  overhanging  spout.  This  was 
an  entirely  natural  and  reasonable  inference.  So  a  reading  of  the 
testimony  in  the  case  at  bar  makes  it  difficult  to  conceive  how  the  jury 
could  have  arrived  at  any  other  conclusion  than  that  Marland  was 
struck  and  killed  by  one  of  the  bridges. 

The  next  contention  of  the  defendant  is  that  the  plaintiflF  failed  to 
show  by  which  one  of  the  three  bridges  the  intestate's  injuries  were 
inflicted,  and  that  the  court  permitted  the  jury  (1)  to  speculate  as  to 
which  one  caused  his  death,  and  (2)  to  presume  the  defendant's  neg- 
ligence from  the  fact  of  the  accident. 

[2]  It  is  manifest,  that  had  there  been  but  one  overhead  bridge  so 
constructed  as  to  cause  the  injury,  the  issue  as  to  what  caused  death 
would  have  been  submissible  to  the  jury.  Cases  supra.  The  fact  that 
there  were  three  bridges  so  constructed  does  not  alter  the  submissible 
character  of  the  issue,  although  it  may  widen  its  range.  A  careful 
reading  of  the  testimony  discloses  that  the  theory  upon  which  the 
case  was  tried  and  upon  which  it  was  submitted  does  not  leave  open 
to  speculation  which  of  the  three  bridges  caused  the  injury.  As 
no  one  saw  the  injury  inflicted  and  as  the  jury  might  properly  have 
found  that  it  was  inflicted  by  one  of  the  bridges,  the  plaintiflF  en- 
deavored to  prove  and  the  jury  evidently  found,  by  process  of  elimi- 
nation, which  bridge  did  the  injury. 

The  evidence  tends  to  show  that  a  man  of  the  height  of  the  de- 
cedent, five  feet  four  inches,  standing  erect  on  the  top  of  a  box  car 
of  ordinary  height,  would  be  struck  by  any  one  of  the  three  bridges. 
We  think  the  evidence  shows  conclusively  that  at  the  time  Marland 
was  struck  he  was  not  upon  a  box  car  at  all.  When  found,  he  was 
upon  the  tender,  lying  with  his  feet  toward  the  engine  and  his  head 
toward  the  train,  being  in  a  place  and  in  a  position  quite  impossible 
(in  view  of  the  direction  in  which  the  train  was  moving)  had  he 
received  the  blow  when  upon  any  box  car  of  the  train.  So,  it  is  a 
fair,  in  fact  almost  an  inescapable  inference,  for  the  jury  to  draw, 
th<it  he  zvas  upon  the  tender  when  struck. 

The  testimony  shows,  that  standing  upon  the  tender,  which  was 
about  twelve  feet  high,  his  own  height  being  five  feet  four  inches,  he 
would  have  been  struck  by  either  one  of  two  bridges,  that  is,  by 
Wissahickon  Avenue  bridge  and  by  Stokely  Street  bridge,  both  of 
which  had  clearances  of  but  fifteen  feet  ten  inches ;  and  it  also  shows 
that  if  standing  upon  the  tender  when  passing  under  Fox  Street 
bridge  with  its  clearance  of  nineteen  feet  seven  inches,  he  would  have 
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cleared  it.  Therefore,  Fox  Street  bridge  is  eliminated  and  the  ques- 
tion is  reduced  to  which  of  the  two  bridges,  Wissahickon  Avenue  or 
Stokely  Street  bridge,  of  the  same  clearance,  inflicted  the  injury. 

Wissahickon  Avenue  bridge  was  the  first  bridge  approached,  and 
in  approaching  it,  Marland  was  last  seen  on  the  fourth  car  from  the 
engine,  at  a  point  about  eight  car-lengths  distant  from  the  bridge. 
The  train  was  moving  toward  the  bridge,  and  Marland  was  walking 
toward  the  front  of  the  train.  It  was  testified  that  the  space  be- 
tween the  first  box  car  and  the  tender  was  too  great  to  jump,  and  that 
one  walking  from  the  train  to  the  tender  had  to  descend  the  box  car, 
step  across  to  the  sill  of  the  tender,  and  climb  up  the  tender  to  its 
top.  It  appears  to  be  a  very  reasonable  and  in  truth  a  very  probable 
inference,  that  within  the  time  the  train  moved  Marland  eight  car- 
lengths  to  Wissahickon  Avenue  Bridge,  it  was  impossible  for  him 
to  make  the  journey  of  four  cars,  descend  the  last  car  and  ascend 
the  tender  in  time  to  be  struck  by  Wissahickoa  Avenue  bridge.  The 
elimination  of  Fox  Street  bridge  because  of  its  sufficient  clearance, 
and  of  Wissahickon  Avenue  bridge  because  of  the  location  in  which 
the  testimony  put  Marland  when  the  train  passed  under  it,  leaves 
Stokely  Street  bridge  as  the  bridge  which  in  all  reasonable  probability 
inflicted  the  injury.  We  are  therefore  of  opinion  that  the  jury  did 
not  speculate  but  drew  a  reasonable  and  sustainable  inference  that 
Marland  met  his  death  at  Stokely  Street  bridge,  and  that  the  plain- 
tiff did  all  that  was  required  of  her  in  telling  the  defendant  and  prov- 
ing to  the  jury  how  and  where  Marland  met  his  death. 

[3]  Further  complaining  of  speculation  by  the  jury,  the  defendant 
maintains  that  they  were  allowed  to  presume  the  negligence  of  the 
defendant  from  the  fact  of  the  accident,  in  violation  of  the  well  set- 
tled rule,  that  the  fact  of  the  accident  carries  with  it  no  presumption 
of  negligence  on  the  part  of  the  employer,  and  that  the  employer's 
negligence  is  an  affirmative  fact  to  be  established  by  the  injured 
employee.  Patton  v.  R.  R.  Co.,  179  U.  S.  663,  21  Sup.  Ct.  275,  45  L. 
Ed.  361 ;  Texas  and  Pacific  R.  R.  Co.  v.  Barrett,  166  U.  S.  617,  17 
Sup.  Ct.  707,  41  L.  Ed.  1136.  The  serious  fault  in  this  contention  is 
in  placing  the  negligence  upon  which  the  plaintiff  relies  at  the  bridge, 
and  in  supposing  that  the  particular  negligence  charged  to  the  de- 
fendant is  at  all  deducible  from  the  fact  of  the  accident.  She  relies 
upon  the  accident  as  proof  of  the  cause  of  death,  but  for  proof  of  the 
cause  of  the  accident,  which  is  the  negligence  charged,  she  goes  en- 
tirely away  from  the  accident  and  produces  other  testimony.  If  she 
had  held  to  her  original  charge  tfiat  the  negligence  of  the  defendant 
in  maintaining  a  bridge  with  insufficient  clearance  caused  the  accident, 
there  might  be  substance  in  the  suggestion  that  she  relied  upon  the 
fact  of  the  accident  to  prove  that  negligence,  for  she  offered  no  other 
evidence  of  such  negligence;  but  she  abandoned  that  ground  of  neg- 
ligence and  relied  upon  another,  which  was  the  defendant's  failure 
to  give  her  intestate  explicit  and  sufficient  warning  of  the  peculiar 
dangers  of  the  bridge  before  he  reached  it.  Negligence  arising  from 
insufficient  warning  is  by  no  possibility  deducible  from  the  fact  or 
from  the  character  of  the  accident.     Such  negligence,  if  it  exists,  is 
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to  be  found  before  the  time  and  away  from  the  place  of  the  accident ; 
the  accident  is  its  result,  subsequently  occurring.  Upon  this  ground 
of  negligence  the  plaintiff  produced  affirmative  evidence,  with  which 
the  defendant  joined  issue  by  vigorously  controverting  it.  We  are 
therefore  of  opinion  that  the  court  did  not  permit  the  jury  to  pre- 
sume negligence  from  the  accident. 

As  there  was  no  issue  of  the  defendant's  liability  for  constructing 
or  maintaining  overhead  bridges  with  their  limited  clearance,  the  next 
question  is  whether  the  risks  incident  to  passing  under  such  bridges 
were  assumed  by  the  intestate  as  risks  incident  to  his  employment. 

[4,  5]  It  is  one  of  the  primary  duties  of  a  railroad  company  to  use 
due  care  in  providing  a  reasonably  safe  place  and  safe  appliances 
for  the  use  of  its  employees.  An  employee  has  a  right  to  assume  that 
the  railroad  company  will  perform  this  duty,  and  he  does  not  assume 
the  risks  arising  from  his  employer's  negligence  in  performing  it, 
Texas  &  Pacific  Ry.  Co.  v.  Archibald,  170  U.  S.  665,  18  Sup.  Ct.  117, 
42  L.  Ed.  1188;  Choctaw,  etc.,  R.  R.  Co.  v.  McDade,  191  U.  S.  64, 
24  Sup.  Ct.  24,  48  L.  Ed.  96;  until,  at  least,  he  becomes  aware  of 
them,  or  they  are  so  plainly  observable  that  he  must  be  presumed  to 
have  known  them,  Cincinnati,  etc.,  Co.  v.  Thompson,  236  Fed.  1,  7,  149 
C.  C.  A.  211 ;  C.  &  O.  Ry.  Co.  v.  Proffit,  241  U.  S.  462,  36  Sup.  Ct. 
620,  60  L.  Ed.  1102.  What  the  employee  assumes  upon  entering  the 
employ  of  a  railroad  company  are  the  ordinary  risks  incident  to  his 
work,  as  distinguished  from  the  risks  incident  to  the  failure  of  the 
railroad  company  to  do  its  duty  to  him.  Therefore,  in  this  case, 
Marland  did  not  assume  the  risk  that  the  railroad  company  would 
not  properly  and  sufficiently  warn  him,  but  he  assumed  those  risks 
which  were  patent  and  obvious  and  incidentally  occurring  in  the  course 
of  his  employment  as  brakeman.  Speaking  generally  with  respect 
to  the  question  of  the  assumption  of  risk,  as  raised  by  the  facts  of 
this  case,  Marland  assumed  those  risks  on  his  run  which  were  ob- 
vious or  of  which  he  knew  or  might  have  learned  by  the  ordinary  use 
of  his  senses.  But  with  respect  to  hidden  or  latent  dangers,  of  which 
Marland  was  ignorant  or  with  knowledge  of  which  he  was  not  charged, 
the  railroad  company,  in  the  performance  of  its  primary  duty  of  fur- 
nishing its  servants  a  reasonably  safe  place  in  which  to  work,  owed 
Marland  the  duty  to  give  him  warning  of  such  hidden  or  latent  dan- 
gers and  to  make  the  warning  commensurate  with  their  risk,  and 
when  the  dangers  were  peculiar,  to  make  the  warning  explicit,  so  that 
he  might  know  when  and  how  to  protect  himself  from  them. 

[8]  With  this  elementary  statement  of  the  law  we  approach  the 
question  whether  the  issue  of  the  assumption  of  risk  should  have 
been  decided  by  the  court  as  a  matter  of  law  or  submitted  to  the  jury 
as  an  issue  of  fact.  The  determination  of  this  question  depends  upon 
the  character  of  the  testimony  upon  which  the  court  was  required  to 
act.  If  the  facts  were  such  that  all  reasonable  men  must  draw  from 
them  the  one  conclusion  that  the  intestate  assumed  the  risks,  then  un- 
questionably it  was  the  duty  of  the  court  to  withdraw  the  case  from 
the  jury  and  peremptorily  instruct  them  to  render  a  verdict  for  the 
defendant.    Pittsburgh  S.  &  M.  R.  R.  Co.  v.  Lamphere  (C.  C.  A.  3d> 
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137  Fed.  20,  25,  69  C.  C.  A.  542.  But  if  there  was  a  conflict  in  the 
testimony  such  as  to  warrant  reasonable  men  to  draw  different  con- 
clusions, the  question  of  assumption  of  risk,  like  the  question  of  con- 
tributory negligence,  was  primarily  one  for  the  jury.  Pittsburgh  S. 
&  M.  R.  R.  Co.  V.  Lamphere,  137  Fed.  20,  25,  69  C.  C.  A.  542;  Ter- 
minal Co.  V.  Jarvis,  227  Fed.  8,  141  C.  C.  A.  562 ;  Choctaw,  etc.,  Co. 
V.  McDade,  112  Fed.  886,  50  C.  C.  A.  591,  affirmed  191  U.  S.  64,  66, 
68,  24  Sup.  Ct.  24,  48  L.  Ed.  96;  Cincinnati,  etc.  Co.  v.  Thompson, 
236  Fed.  1,  149  C.  C.  A.  211 ;  Seaboard  Air  Line  Ry.  Co.  v.  Padgett, 
236  U.  S.  668,  673,  35  Sup.  Ct.  481,  59  L.  Ed.  717  \  B.  &  O.  Ry.  Co. 
V.  Whitacre,  242  U.  S.  169,  37  Sup.  Ct.  33,  61  L.  Ed.  228.  In  deter- 
mining whetiier  the  question  of  assumption  of  risk  is  for  the  court  or 
the  jury,  the  court  is  controlled  not  by  the  weight  of  evidence  to 
the  effect  that  the  risks  were  assumed,  but  by  the  fact  that  there  is 
substantial  evidence  to  the  effect  that  they  were  not  assumed.  Cin- 
cinnati, etc.,  Co.  V.  Thompson,  236  Fed.  1,  6,  149  C.  C.  A.  211.  Our 
inquiry,  therefore,  is  directed  to  the  question,  first,  whether  there  is 
a  conflict  of  testimony  upon  the  question  of  the  assumption  of  risk, 
and  second,  whether  the  testimony  to  the  effect  that  the  plaintiff's 
intestate  did  not  assume  the  risks,  is  substantial. 

[7]  The  testimony  shows  that  the  under  surface  of  both  the  Wissa- 
hickon  Avenue  and  Fox  Street  bridges  was  smooth  and  regular,  that 
is,  there  were  no  hidden  or  latent  dangers  under  those  bridges,  and 
that  their  dangers  were  such  as  could  be  seen  and  anticipated  from 
observation  of  the  bridge  elevation  by  one  approaching  them.  In  the 
Stokely  Street  bridge,  however,  the  situation  was  entirely  different. 
This  bridge,  as  it  spanned  the  tracks,  was  practically  in  three  parts, 
or,  as  a  witness  said,  it  "is  really  three  bridges,"  linked  together,  hav- 
ing three  clearances.  The  side  elevation  of  the  bridge,  that  is,  the 
side  visible  to  one  approaching  it  by  train,  was  19  feet  10  inches,  a 
clearance  carrying  dangers,  inconsiderable,  if  any.  Toward  the  cen- 
ter of  the  bridge,  at  a  distance  of  about  12  feet  from  its  side  and  run- 
ning its  entire  length,  the  under  part  abruptly  dipped  down  two 
feet  or  more,  reducing  the  clearance  to  15  feet  10  inches.  This  cen- 
tral hanging  structure  extended  to  within  12  feet  of  the  other  side, 
where  it  as  abruptly  ascended  an  equal  distance  and  made  the  clear- 
ance for  the  third  part  of  the  bridge  the  same  as  that  of  the  first 
The  entire  under  part  of  the  bridge  was  blackened  by  smoke  and  gases 
from  engines.  In  approaching  the  structure  from  a  distance,  the 
under  portion  of  the  bridge  appeared  to  be  one  dark  plane,  as  the 
central  hanging  part  was  in  shadow.  When  within  "about  30  feet  or 
perhaps  two  car-lengths  of  the  structure,"  by  careful  looking,  this 
part  was  discernible.  As  this  central  depending  structure,  dark  in 
itself,  was  in  the  shadow  of  its  lateral  elevations,  there  was  a  ques- 
tion, vigorously  controverted,  whether  its  dangers,  manifestly  con- 
siderable, were  obvious,  and  therefore  whether  they  were  risks  as- 
sumed by  the  intestate  as  incidents  to  his  employment.  We  think 
this  was  a  submissible  issue,  as  evidently,  did  the  parties,  for  the  plain- 
tiff, considering  it  to  be  a  risk  not  assumed,  based  her  case  of  negli- 
gence upon  proofs  of  an  insufficient  warning  of  its  dangers;    and 
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the  defendant  based  its  case  upon  proofs  that  the  warning  was  sufS- 
cient,  and  even  if  it  were  not,  then  the  dangers  were  known  to  the 
decedent,  and  for  that  reason  their  risks  were  assumed  by  him.  Here 
was  a  complete  conflict  of  testimony.  The  plaintiff's  case  as  to  the 
intestate's  lack  of  knowledge  and  the  defendant's  lack  of  warning  was 
to  the  effect  that  the  run  was  new  to  him  and  that  he  told  the  con- 
ductor that  "he  had  been  as  far  as  Nicetown  before,  but  he  had  not 
been  beyond  Nicetown  on  this  job,"  and  "that  he  had  never  worked 
on  this  job  before,"  and  that  the  conductor  "gave  him  instructions  in 
regard  to  bridges  beyond  Nicetown,"  and  "told  him  to  be  careful  to 
look  out  for  the  overhead  bridges  *  *  *  because  scMne  of  them 
would  not  clear  him,  they  would  not  clear  a  man  standing  up  on  the 
cars  *  *  *  (and  further  the  conductor)  mentioned  the  Stokely 
Street  bridge  in  particular  to  him."  The  jury  may  have  found  noth- 
ing in  this  warning  that  informed  Marland  that  the  Stokely  Street 
bridge  would  not  clear  him  sitting  on  a  car  or  standing  on  a  tender  or 
acquainted  him  with  the  peculiar  danger  of  the  abrupt  drop  in  the 
center  and  within  the  shadow  of  that  bridge.  The  defendant's  posi- 
tion upon  the  subject  of  intestate's  knowledge  and  of  its  own  warning 
is  that  the  warning  given  was  ample,  but  that  it  was  not  bound  to 
warn  the  intestate  at  all  because  he  already  knew  the  dangers,  having 
previously  and  repeatedly  made  the  run.  This  is  a  perfectly  legiti- 
mate defense,  raising  the  question  of  assumption  of  risk  in  another 
aspect,  but  leaving  it,  nevertheless,  still  a  question  for  the  jury.  The 
defendant  produced  testimony  to  the  effect  that  Marland  had  made 
this  run  four  times  during  the  two  previous  days  and  had  made  a  part 
of  the  run  going  under  some  of  the  same  bridges  a  number  of  times 
during  previous  years.  Thus  upon  the  questions  of  sufficiency  of 
warning  and  the  decedent's  knowledge  of  the  dangers  acquired  before 
and  after  warning,  there  was  a  conflict  of  testimony  out  of  which 
the  jury  could  render  a  verdict  either  for  the  plaintiff  or  defendant. 

The  defendant  also  relied  upon  the  warning  given  by  tell-tales, 
which,  as  shown  by  the  testimony,  were  in  good  working  condition, 
and  the  court  permitted  the  jury  to  decide  whether  the  tell-tale  in 
front  of  the  Stokely  Street  bridge  alone  constituted  a  warning  suffi- 
cient to  apprise  the  decedent  of  the  peculiar  dangers  of  that  bridge 
lurking  in  its  shadow. 

Thus  the  case  went  to  the  jury,  and  error  is  charged  to  the  court 
for  not  deciding  as  a  matter  of  law  "that  the  warnings  were  sufficient 
and  adequate,  and  therefore,  he  (Marland)  must  be  presumed  to  have 
assumed  the  risk  incident  to  his  employment,"  and  that  the  plaintiff 
was  without  right  to  recover. 

The  matters  which  control  a  trial  court  in  determining  when  the 
question  of  assumption  of  risk  is  to  be  submitted  to  or  withdrawn 
from  a  jury  were  tersely  stated  (in  principle)  by  the  Circuit  Court  of 
Appeals  for  the  Second  Circuit  in  New  York,  N.  H.  &  H.  R.  Co.  v. 
Vizvari,  210  Fed.  118,  127,  126  C.  C.  A.  632,  and  elaborately  dis- 
cussed by  the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit  in  Cin- 
cinnati, N.  O.  &  T.  P.  Ry.  Co.  v.  Thompson,  236  Fed.  1,  149  C.  C. 
A.  211,  and  followed  by  the  Circuit  Court  of  Appeals  for  the  First 
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Circuit  in  Terminal  Co.  v.  Jarvis,  227  Fed.  8,  141  C.  C.  A.  562,  a  case 
of  singular  resemblance  in  issue  and  fact  to  the  case  at  bar.  In  ap- 
plying these  well  settled  principles  to  this  case,  it  is  sufficient  to  say, 
without  further  citing  the  law  or  reviewing  the  testimony,  that  we 
find  a  conflict  of  evidence  upon  the  question  of  assumption  of  risk  in 
any  aspect  in  which  that  question  is  raised,  and  while  we  do  not  as- 
sume to  weigh  the  evidence  and  determine  for  which  party  it  pre- 
ponderates, we  nevertheless  find  substantial  evidence  upon  which,  if 
believed,  the  jury  might  determine  that  the  risks  were  riot  assumed,  and 
that,  therefore,  the  court  committed  no  error  in  refusing  to  withdraw 
the  case  from  the  jury. 

The  remaining  assignments  of  error  relate  to  the  measure  of  dam- 
ages. They  may  be  divided  into  two  classes,  one  charging  error  to 
the  court  in  admitting  testimony  of  funeral  expenses  and  instruct- 
ing the  jury  to  award  damages  therefor;  and  the  other  assigning  er- 
ror in  that  part  of  the  charge  in  which  the  jury  were  directed  to  in- 
clude in  the  damages  the  loss  to  the  plaintiff  of  her  husband's  com- 
panionship. To  the  first  point,  exception  was  properly  taken  when 
the  testimony  was  offered.  With  respect  to  the  second,  an  exception 
was  noted  generally  to  the  measure  of  damages,  without  .pointing 
out  to  which  of  several  elements  of  damage  embraced  in  the  charge 
the  exception  related. 

[8]  The  defendant  urges  that  there  is  nothing  in  the  Federal  Em- 
ployers' Liability  Act  that  authorizes  an  award  of  damages  for  funeral 
expenses.  The  plaintiff  concedes  that  the  act  is  silent  upon  the  sub- 
ject, but  maintains  that  under  rulings  of  the  Supreme  Court  inter- 
preting th^  statute  as  contemplating  such  pecuniary  loss  and  damages 
resulting  from  death  as  are  sustained  by  the  beneficiaries,  funeral 
expenses  are  included,  and  for  authority  cites  a  number  of  cases  under 
a  state  statute,  of  which  these  are  the  leading  ones:  Burns  v.  P. 
R.  R.  Co.,  219  Pa.  225,  68  Atl.  704;  Irwin  v.  P.  R.  R.  Co.,  226  Pa. 
157,  75  Atl.  19,  P.  R.  R.  Co.  v.  Zebe,  33  Pa.  318;  Bradford  v.  Downs, 
126  Pa.  622,  17  Atl.  884.  The  first  two  cases  do  not  touch  the  sub- 
ject; the  last  two  decide  that  a  father  is  entitled  to  damages  for 
pecuniary  loss  sustained  by  injury  to  his  child,  which  includes  ex- 
penses for  medical  care  and  burial,  for  the  reason  that  as  the  father 
is  liable  for  these  expenses,  he  sustains  a  pecuniary  loss  when  com- 
pelled to  meet  them,  and  may  recover  them  from  the  one  by  whose 
negligence  they  are  occasioned.  These  authorities  are  manifestly  not 
in  point.  Though  cited  for  another  purpose,  they  are  nevertheless 
helpful,  as  they  show,  upon  principle,  that  the  pecuniary  loss  or  dam- 
age contemplated  by  the  act  is  at  most  only  such  as  the  beneficiaries 
can  sustain.  At  the  common  law,  the  death  of  a  human  being,  though 
wrongfully  caused,  afforded  no  basis  for  a  recovery  of  damages,  as 
the  right  of  action  for  personal  injuries  died  with  the  person  injured; 
the  right  to  recover,  as  well  as  the  measure  of  recovery  when  it  ex- 
ists, must  be  found  in  a  statute.  Such  a  right  of  action  is  given  by 
statute  in  nearly  all  the  states.  We  are  concerned  in  this  case  only 
with  the  right  of  action  afforded  by  the  Federal  Employers'  Liability 
Act,  and  then  only  with  respect  to  the  right  of  action  afforded  by 
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that  act  to  the  surviving  widow  and  children  of  the  deceased  employee, 
such  being  the  persons  for  whose  benefit  the  present  action  was  in- 
stituted. 

[9]  In  cases  brought  under  the  Employers'  Liability  Act,  the  only 
right  of  recovery  is  that  conferred  by  the  statute,  and  the  damages 
recoverable  are  only  such  as  are  named  by  its  terms.  The  Supreme 
Court  has  repeatedly  held  that  in  actions  under  this  act  the  measure  of 
damages  is  the  pecuniary  loss  resulting  from  death  and  sustained  by 
the  designated  beneficiaries.  This  is  usually  limited  to  loss  of  sup- 
port, though  extended  by  the  amendment  of  1910  to  conscious  pain 
and  suffering  endured  by  the  decedent.  Garrett  v.  L.  &  N.  R.  Co., 
235  U.  S.  308,  35  Sup.  Ct.  32,  59  L.  Ed.  242;  St.  Louis  etc.,  Co.  v. 
Craft,  237  U.  S.  648,  35  Sup.  Ct.  704,  59  L.  Ed.  1160;  Kansas  City 
S.  R.  Co.  v.  Leslie,  238  U.  S.  599,  35  Sup.  Ct.  844,  59  L.  Ed.  1478. 
Excepting  as  enlarged  by  statute,  the  pecuniary  loss  of  a  widow  and 
children  resulting  from  death  can  be  no  more  than  from  the  nature 
of  their  relation  to  the  deceased  they  can  sustain. 

The  widow  and  children  cannot  sustain  loss  for  funeral  expenses 
of  the  husband  and  father  because  they  are  in  no  sense  liable  for  them. 
Liability  for  funeral  expenses  rests  upon  his  estate,  for  loss  to  which 
a  right  of  action  is  otherwise  afforded.  As  the  widow  and  children 
cannot  sustain  such  a  loss,  damages  for  such  a  loss  cannot  be  in- 
cluded in  damages  awarded  exclusively  for  their  benefit.  Damages 
recovered  in  an  action  under  the  act  are  "in  trust  for  the  designated 
individuals."  Kansas  City  S.  R.  Co.  v.  Leslie,  238  U.  S.  599,  604,  35 
Sup.  Ct.  844,  59  L.  Ed.  1478.  Therefore,  in  a  suit  brought  for  their 
benefit,  damages  may  not  be  recovered  for  the  benefit  of  the  decedent's 
estate. 

We  are  of  opinion,  that  in  the  rulings  and  charge  of  the  court  in-- 
eluding  funeral  expenses  as  an  element  of  damage,  there  was  error. 

The  remaining  assignments  of  error  as  classified  also  relate  to  the 
measure  of idamages.    The  judge  said  in  his  charge  to  the  jury: 

"In  awarding  damages  in  cases  of  this  sort,  you  are  to  award  damages  as 
compensation  merely,  tliat  is  to  say,  peainiary  compensation  for  the  loss 
which  Mrs.  Marland  has  sustained  by  reason  of  the  death  of  her  husband. 
♦  *  *  That  includes  loss  of  his  companionship  for  one  thing  and  also  the 
pecuniary  loss  from  being  deprived  of  the  support  of  her  husband.** 

In  a  later  instruction,  as  to  the  method  by  which  the  jury  were  to 
arrive  at  the  pecuniary  loss,  the  judge  said: 

"You  are  to  take  into  consideration  in  determining  that,  also  the  probabili- 
ties of  her  continuing  to  live,  and  award  her  such  an  amount  as,  in  your  Judg- 
ment as  men  of  affairs  and  experience,  you  think  would  compensate  her  for  the 
loss  of  the  support  and  for  the  loss  of  companionship  of  her  hush  and.** 

At  the  conclusion  of  the  charge,  counsel  for  the  defendant  asked 
and  was  allowed  a  number  of  exceptions,  among  them  an  exception 
"on  the  question  of  damages."  Evidently  thinking  that  this  excep- 
tion was  directed  to  a  matter  of  deduction  of  benefits  paid  to  the 
widow  by  a  railway  beneficial  association,  of  which  the  deceased  had 
been  a  member,  the  judge  turned  to  the  jury  and  gave  additional  in- 
structions upon  that  phase  of  damages. 
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The  record  thus  discloses  a  general  exception  to  one  branch  of  the 
charge,  namely,  the  measure  of  damages,  a  branch  comprising  several 
elements,  with  respect  to  any  one  of  which  the  court  might  have  err- 
ed. The  defendant  now  assigns  as  error,  under  this  general  excep- 
tion, the  quoted  parts  of  the  charge  in  which  the  jury  were  directed 
to  award .  compensation  for  the  plaintiff's  loss  of  the  companionship 
of  her  husband. 

It  is  generally  recognized  that  in  actions  brought  under  state 
statutes  for  loss  sustained  by  death,  pecuniary  loss  only  is  contem- 
plated (cases  cited  in  Tiffany,  Death  by  Wrongful  Act,  J  154;  Hale 
on  Damages,  301 ;  Joyce  on- Damages,  §  871 ;  A.  &  E.  Enc.  of  Law, 
926-928),  and  it  has  been  held,  that  the  pecuniary  loss  recoverable 
under  the  Federal  Employers'  Liability  Act  by  one  dependent  upon 
the  employee  wrongfully  killed,  must  be  a  loss  which  can  be  measured 
by  some  standard,  and  does  not  include  an  inestimable  loss  such  as 
that  of  society  and  companionship  of  the  deceased.  Michigan  Cen- 
tral R.  R.  Co.  V.  Vreeland,  227  U.  S.  59,  33  Sup.  Ct.  192,  57  L.  Ed. 
417,  Ann.  Cas.  1914C,  176;  New  York,  etc.,  R.  R.  Co.  v.  Niebel,  214 
Fed.  952,  131  C.  C.  A.  248.  The  learned  trial  judge  recognized  this 
to  be  the  law,  for  in  his  opinion  on  the  defendant's  motion  for  a  new 
trial,  he  frankly  conceded,  that  if  what  he  had  said  to  the  jury  con- 
cerning the  plaintiff's  right  to  damages  for  loss  of  companionship 
was  not  cured  by  his  subsequent  instructions,  then  he  had  committed 
an  error,  which  he  would  have  at  once  corrected,  had  it  been  called 
to  his  attention.  If  the  exception  to  the  instruction  had  not  been 
general  but  had  been  specific,  as  required  by  the  rule  of  the  court  in 
which  the  case  was  being  tried,  an  error,  inadvertently  made,  would 
thus  have  been  saved. 

But  the  record  as  made  presents  the  question  whether,  under  the 
rules  and  practice  binding  on  federal  courts,  the  defendant,  on  a  gen- 
eral exception  to  what  may  be  termed  the  whole  charge,  is  entitled 
to  a  review  by  an  appellate  court  of  an  error  not  specified  at  the  time. 
This  question  is  raised  under  the  Act  of  June  1,  1872,  commonly 
known  as  the  Conformity  Act,  U.  S.  Comp.  Stat.  Ann.  1916,  §  1537 
(R.  S.  914),  which  provides  that : 

"The  practice,  pleadings,  and  forms  and  modes  of  proceeding  in  civil  causes, 
other  than  equity  and  admiralty  causes,  in  the  district  courts,  shall  conform, 
as  near  as  may  6e,  to  the  practice,  pleadings,  ♦  ♦  ♦  forms  and  modes  of 
proceeding  existing  at  the  time  in  like  causes  in  the  courts  of  record  of  the 
state  within  which  such  district  courts  are  held,  any  rule  ^  ^  ^  to  the 
contrary  notwithstanding,'* 

For  the  governance  of  its  own  proceedings,  the  District  Court  o( 
the  United  States  for  the  Eastern  District  of  Pennsylvania  promul- 
gated a  rule,  being  rule  10,  §  2,  as  follows : 

"No  bills  of  exception  will  be  allowed  which  contain  the  charge  of  the  court 
at  large,  upon  any  general  exception  to  the  whole  of  such  charge.  The  party 
excepting  must  state  distinctly  and  specifically  the  several  matters  of  law  in 
the  charge  to  which  he  excepts.'* 

To  the  same  effect  is  a  rule  of  this  court  (C.  C.  A.  Third,  Rule  10, 
§  1  [224  f'ed.  vii,  137  C.  C.  A.  vii])  prescribing  with  greater  particu- 
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larity  what  shall  be  done  to  make  a  reviewable  record  and  of  what 
a  bill  of  exceptions  shall  consist.    It  is  as  follows : 

"The  Judges  of  the  District  CJourts  shall  not  allow  any  general  exception  to 
the  whole  of  the  charge  to  the  Jury  in  a  civil  or  a  criminal  trial  at  common 
law,  nor  shall  a  series  of  exceptions  be  allowed  which  produces  the  same 
result.  But  the  party  excepting  shall  state  distinctly  and  separately  the 
several  matters  in  such  charge  to  which  he  excepts,  and  only  such  matters 
shall  be  included  in  the  bill  of  exceptions  and  allowed  by  the  court.  Excep- 
tions to  the  charge  or  to  the  Judge's  action  upon  the  requests  for  instruction 
shall  be  taken  immediately  on  the  conclusion  of  the  charge  before  the  Jury 
retire,  shall  be  specified  in  writing  or  dictated  to  the  stenographer,  and  shall 
be  specific  and  not  general." 

In  harmony  with  these  rules  apparently  was  the  practice  or  modes 
of  proceeding  in  the  state  courts  of  Pennsylvania,  until  by  the  Act 
of  the  Commonwealth  of  May  11,  1911,  P.  L.  279,  it  was  provided 
that  : 

"Exceptions  may  be  taken,  without  allowance  by  the  trial  Judge,  to  any 
part  or  all  of  the  charge,  or  to  the  answers  to  points,  for  any  reason  that  may 
be  alleged  regarding  the  same  in  the  hearing  of  the  court,  before  the  Jury 
retires  to  consider  its  verdict,  or,  thereafter,  by  leave  of  the  court.    ♦    •    •  »» 

In  interpreting  this  statute,  the  Supreme  Court  of  Pennsylvania 
has  said,  in  effect,  that  a  litigant  is  entitled,  of  right,  to  except  gen- 
erally to  a  charge,  without  specifying  the  error  at  the  time,  S)ley  v. 
P.  R.  T.  Co.,  240  Pa.  169,  87  Atl.  289,  if  the  matter  excepted  to  is  an 
error  committed  in  something  said  or  done,  as  distinguished  from 
an  error  of  omission,  which  the  party  complaining  is  held  to  have 
waived.  Burns  v.  P.  R.  R.  Co.,  239  Pa.  207,  86  Atl.  786;  Merritt  v. 
Poli,  236  Pa.  170,  174,  84  Atl.  683 ;  Reznor  Mfg.  Co.  v.  B.  &  L.  E. 
R.  R.  Co.,  233  Pa.  369,  372,  82  Atl.  473 ;  Portney  v.  Breon,  245  Pa. 
47,  91  Atl.  525;  Mastel  v.  Walker,  246  Pa.  65,  92  Atl.  63. 

The  defendant  urges  that  the  act  of  Pennsylvania  is  binding  on 
the  federal  courts  within  that  State  in  their  procedure,  and,  as  in 
this  instance,  the  rules  of  the  District  Court  and  of  this  court  are 
"contrary"  to  the  state  statute,  they  must  give  way  to  the  statute. 

[10]  We  here  enter  a  realm  of  legal  disputes,  in  which  federal 
courts  have  made  many  distinctions,  not  always  easy  to  follow,  be- 
tween instances  in  which  they  are  bound  by  state  statutes  under  the 
Conformity  Act,  and  instances  in  which  they  are  bound  only  by  their 
own  rules  of  procedure  and  the  laws  of  Congress.  Prom  the  large 
amount  of  decisional  law  upon  this  statute,  we  readily  discern  two 
principles,  which,,  in  our  opinion,  are  controlling  upon  the  question 
before  us.  These  principles  relate  to  the  personal  conduct  and  ad- 
ministration of  a  judge  in  the  discharge  of  his  separate  functions, 
which  are  uniformly  held  not  to  be  "practice,  pleadings  and  forms 
and  modes  of  proceeding"  within  the  meaning  of  the  act,  Nudd  v. 
Burrows,  91  U.  S.  426,  442,  23  L.  Ed.  286;  Grimes  Dry  Goods  Co. 
V.  Malcolm,  164  U.  S.  483,  17  Sup.  Ct.  158,  41  L.  Ed.  524;  and  the 
right  of  federal  courts,  both  trial  and  appellate,  to  determine,  with- 
out r^ard  to  state  statutes  or  practice,  what  matters  they  will  review 
and  the  mode  in  which  such  matters  shall  be  prepared,  submitted  and 
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received  for  review.  Duncan  v.  Atchison,  T.  &  S.  F.  R.  Co.,  72  Fed. 
808,  19  C.  C.  A.  202. 

Upon  these  phases  of  the  federal  administration  of  justice,  speaking 
generally,  federal  courts  are  not  inclined  to  be  bound  by  state  stat- 
utes. The  personal  conduct  of  the  trial  judge  and  the  performance 
of  his  judicial  functions  are  matters  considered  beyond  the  influence 
of  state  legislation  and  not  within  the  purview  of  the  Conformity 
Act.  In  this  connection,  it  has  been  ruled  that  the  Act  does  not  re- 
quire federal  judges  to  conform  to  state  regulations  in  the  submis- 
sion of  cases  and  the  control  of  the  deliberations  of  juries,  such  pro- 
ceedings being  governed  by  the  common  law  and  federal  statutes. 
Nudd  V.  Burrows,  91  U.  S.  426,  441,  442,  23  L.  Ed.  286;  U.  S.  Comp. 
Stat.  1916,  Ann.  p.  2966,  cases  cited.  Judges  of  federal  courts  are 
not  controlled  in  charging  juries  by  state  statutes  prescribing  the 
manner  of  giving  instructions,  U.  S.  v.  Oppenheim  (D.  C.)  228  Fed. 
220,  228,  as  for  instance,  requiring  that  all  instructions  shall  be  in 
writing.  Lincoln  v.  Power,  151  U.  S.  436,  14  Sup.  Ct.  387,  38  L. 
Ed.  224.  State  statutes  and  state  constitutions  forbidding  judges, 
in  instructing  juries,  to  charge  upon  the  facts,  or  to  express  opinions 
upon  the  facts,  are  not  binding  on  federal  courts,  R.  R.  Co.  v.  Put- 
nam, 118  U.  S.  545,  553,  7  Sup.  Ct.  1,  30  L.  Ed.  257;  Railway  Co. 
v.  Vickers,  122  U.  S.  360,  7  Sup.  Ct.  1216,  30  L.  Ed.  1161;  Mead 
V.  Darling,  159  Fed.  684,  86  C.  C.  A.  552 ;  nor  is  a  state  statute  re- 
quiring written  instructions  to  be  taken  by  the  jury  on  retiring,  or 
permitting  papers  read  in  evidence  to  be  taken  by  them,  Nudd  v.  Bur- 
rows, 91  U.  S.  426,  23  L.  Ed.  286,  or  forbidding  separation  of  a 
jury,  or  dispensing  with  the  requirement  that  exceptions  to  the  charge 
be  made  while  the  jury  is  at  the  bar.  Consumers'  Cotton  Oil  Co.  v. 
Ashbum,  81  Fed.  331,  26  C.  C.  A.  436;  Knight  v.  Illinois  Central 
R.  R.  Co.,  180  Fed.  366,  103  C.  C.  A.  514;  Liverpool  Ins.  Co.  v. 
Friedman,  133  Fed.  713,  66  C.  C.  A.  543;  Mead  v.  Darling,  159 
Fed.  684,  86  C.  C.  A.  552;  Young  v.  Corrigan  (D.  C.)  208  Fed.  431. 
-A  state  statute  prescribing  that  the  judge  require  the  jury  to  find 
specially  upon  particular  questions  of  fact,  R.  R.  Co.  v.  Horst,  93 
U.  S.  291,  299,  23  L.  Ed.  898;  McElwee  v.  Metropolitan  Lumber  Co., 
69  Fed.  302,  319,  16  C.  C.  A.  232,  or  a  statute  requiring  a  judge  to 
give  his  decision  in  writing  upon  every  issue  made  by  the  pleadings, 
Martindale  v.  Waas  (C.  C.)  11  Fed.- 551,  is  not  binding  on  federal 
courts.  As  to  motions  for  new  trials,  bills  of  exception  and  pro- 
ceedings on  review,  it  has  been  generally  held  that  the  courts  of  the 
United  States  are  independent  of  state  statutes  and  practice.  Mis- 
souri Pacific  Ry.  Co.  v.  C.  &  A.  R.  R.  Co.,  132  U.  S.  191,  10  Sup. 
Ct.  65,  33  L.  Ed.  309;  Francisco  v.  C.  &  A.  R.  R.  Co.,  149  Fed.  354, 
79  C.  C.  A.  292,  9  Ann.  Cas.  628;  Chateaugay  Ore  and  Iron  Co., 
128  U.  S.  544,  9  Sup.  Ct.  150,  32  L.  Ed.  508;  Knight  v.  Illinois  Cen- 
tral R.  R.  Co.,  180  Fed.  368,  372,  103  C.  C.  A.  514;  U.  S.  Comp. 
Stat.  1916,  Ann.  pp.  2969,  2976,  2978,  2979,  cases  cited. 

It  would  seem  from  the  trend  of  these  decisions,  that  while  fed- 
eral courts  are  required  by  the  act  to  conform  their  modes  of  pro- 
ceeding in  civil  causes,  as  near  as  may  be,  to  modes  of  proceeding  ex- 
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isting  by  force  of  statute  in  the  state  courts,  they  nevertheless  are  free 
from  state  practice  and  statutes  in  determining  what  matters  in  a  trial 
shall  be  subjected  to  review  and  the  manner  in  which  such  a  review 
shall  be  prepared.  Certainly  as  early  as  Graham  v.  Bayne,  18  How. 
60,  15  L.  Ed.  265,  the  Supreme  Court  decided 'that  state  practice  does 
not  govern  the  mode  of  bringing  cases  to  that  court  for  review,  Mr. 
Justice  Grier  saying : 

**The  Circuit  Courts  may  adopt  the  forms  of  pleading  and  practice  of  the 
State  courts,  but  no  state  legislation  can  be  applied  to  ♦  ♦  ♦  the  mode  in 
which  causes  shall  be  brought  into  it  (Suprenne  Court)  for  review." 

.  It  has  been  held,  upon  abundant  authority,  that  the  Conformity  Act 
is  not  applicable  to  the  appellate  courts  of  the  United  States,  the 
practice  in  which  is  governed  by  the  constitutional,  statutory  and 
common  law  provisions  applicable  to  writs  of  error  in  actions  at  law 
in  such  courts,  and  the  rules  thereof.  U.  S.  Comp.  Stat.  Ann.  1916,  p. 
2976,  cases  cited.  Thus  in  ruling  on  the  Conformity  Act,  the  Su- 
preme Court,  in  St  Claire  v.  United  States,  154  U.  S.  134,  153,  14 
S.  Ct  1002,  laiO,  38  L.  Ed.  936,  declined  to  entertain  a  review  be- 
cause of  the  absence  of  an  exception  in  a  case  arising  in  a  state, 
where,  by  statute,  no  exception  was  required,  saying: 

"These  provisions  of  the  Penal  Code  of  California  do  not  control  the  pro- 
ceedings in  the  Circuit  Court  of  the  United  States  sitting  in  that  state.  What 
Is  necessary  to  be  done  In  a  Circuit  Court,  even  in  civil  cases.  In  order  that 
its  acti<Hi  upon  any  particular  question  or  matter  may  be  reviewed  or  re- 
vised in  this  court,  depends  upon  the  acts  of  Congress  and  the  rules  of  prac- 
tice which  this  court  recognizes  as  essential  in  the  administration  of  Justice. 
Such  is  the  result  of  our  decisions.  Rev.  Stat.,  sec.  914  [Comp.  St.  Ann.  1916, 
§  1537] ;  Nudd  v.  Burrows,  91  U.  S.  426  [23  L.  Ed.  286] ;  Indianapolis  &  St. 
Louis  R.  Co.  V.  Horst,  93  U.  S.  291  [23  L.  Ed.  898] ;  Chateaugay  Iron  Co.,  128 
U.  S.  544,  553  [9  Sup.  Ct  150,  32  L.  Ed.  508] ;  Southern  Pacific  Co.  v.  Denton, 
146  U.  S.  202,  208  [13  Sup.  Ct.  44,  36  L.  Ed.  942] ;  Luxton  v.  Northern  River 
Bridge  Co.,  147  U-  S.  337,  338  [13  Sup.  Ct.  356,  37  L.  Ed.  IW] ;  Lincoln  v. 
Power,  151  U.  S.  436,  442  [14  Sup.  Ct.  387,  38  L.  Ed.  224] ;  Logan  v.  United 
States,  144  U.  S.  263.  302  [12  Sup.  Ct.  617,  36  L.  Ed.  429]." 

From  these  decisions  it  clearly  appears  that  a  state  statute,  pre- 
scribing the  matter  of  appeal  and  the  mode  by  which  an  appeal  may  be 
taken  to  a  State  appellate  court,  cannot  be  binding  on  a  federal 
trial  court  as  to  how  it  shall  prepare  its  record  for  review,  or  on 
a  federal  appellate  court  as  to  when  and  with  respect  to  what  mat- 
ters it  shall  direct  or  entertain  a  review.  If  this  were  not  so,  then 
the  appellate  jurisdiction,  not  only  of  the  Circuit  Courts  of  Appeals, 
but  of  the  Supreme  Court,  would  be  defined  and  limited  by  the  vary- 
ing provisions  of  state  statutes. 

We  are  of  opinion  that  the  act  of  Pennsylvania,  May  11,  1911,  per- 
mitting an  exception  to  the  whole  of  the  charge  without  specifying 
the  offending  portion,  is  not  binding  on  the  District  Court  or  on 
this  court  and  does  not  supersede  the  rules  of  the  two  courts  declaring 
against  a  general  exception  and  requiring  a  distinct  and  specific  state- 
ment of  the  matter  excepted  to.  As  the  defendant  did  not  comply 
with  the  rules  in  this  regard,  it  is  without  right  to  a  review  of  the 
instruction  upon  the  measure  of  damages  assigned  as  error. 
152  C.C.A.— « 
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[11, 12]  Although  the  defendant  cannot  ask  of  right  for  a  review 
of  a  matter  to  which  it  has  not  riiade  valid  exception,  we  have  before 
us  a  record  in  which  positive  error  appears.  Though  inadvertently 
made,  there  is  error  nevertheless,  and  harmful  error  too,  for  there  is 
no  possible  way  of  knowing  how  much  of  the  verdict  is  for  the  loss 
of  the  husband's  companionship,  erroneously  charged  as  an  ingredient 
of  damage.  Are  we  to  ignore  this  error  and  disregard  the  manifest 
prejudice  flowing  from  it,  in  order  to  compel  hereafter  the  observ- 
ance of  rules  of  procedure?  Or  are  we  required  in  the  proper  ad- 
ministration of  justice,  to  so  frame  our  decree  that  justice  in  this 
particular  case  may  not  miscarry?  To  meet  such  a  situation  and  to 
reserve  to  itself  full  power  to  do  justice  without  hindrance  and  in 
any  event,  this  court  has  announced  by  rule  that,  at  its  option,  it  may 
notice  a  plain  error  not  assigned  (rule  11,  224  Fed.  vii,  137  C.  C.  A. 
vii).  While  the  error  in  this  case  is  assigned,  it  stands  as  though 
not  assigned,  because  of  the  lack  of  a  valid  exception,  and,  whether 
properly  or  improperly  assigned,  it  is  nevertheless  "plain  error,"  which, 
to  do  justice  within  the  spirit  of  the  rule,  we  feel  constrained  to 
notice.  Therefore,  upon  the  court's  errors  in  admitting  evidence  of 
funeral  expenses  and  in  charging  funeral  expenses  and  the  loss  of 
the  husband's  companionship  as  elements  of  damage. 

The  judgment  below  is  reversed,  and  a  new  venire  awarded. 


(239  Fed.  16) 

KNOBLL  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals.   Third   Circuit.     February  2,  1917.     Rehearing 
Denied  March  14,  1917.) 

No.  2121. 

1,  CoNSPiBAOT  ^=:>43(6) — ^Indictment — Receiving  Pboperty  fboic  Bankbupt. 

An  indictment,  charging  that  defendants,  on  the  day  after  a  petition  in 
bankruptcy  was  filed,  conspired  together  and  with  others  to  receive  a 
material  amount  of  the  property  of  the  bankrupt  with  intent  to  defeat 
the  Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat.  544),  and  that  on 
the  following  day  they  agreed  to  receive  that  property  from  the  bankrupt 
and  conceal  it  with  intent  to  convert  it  to  their  own  use,  and  cliarglng 
as  the  overt  acts  that  on  the  second  day  after  the  bankruptcy  they  placed 
the  property  on  the  premises  of  one  of  the  alleged  conspirators  and  per- 
suaded him  to  allow  it  to  be  concealed  temporarily,  and  later  induced  him 
to  swear  to  a  petition  claiming  it  as  his  own,  which  he  did,  is  sufficient  to 
charge  a  conspiracy  to  receive  the  property  of  the  bankrupt  after  the 
bankruptcy,  contrary  to  section  29b,  cl.  4  (Comp.  St.  1913,  §  9613) ;  it  not 
being  necessary  that  the  property  was  in  the  possession  of  the  bankrupt 
when  the  conspiracy  was  formed  if  it  was  in  fact  the  property  of  the 
bankrupt. 

[Ed.  Note. — For  other  cases,  see  Conspiracy,  Cent  Dig.  §  91;  Dec.  Dig. 
<8=>43(6).] 

2.  Indictment  and  Information  ^=»146 — Demubbeb — Effect  as  Admission. 

On  demurrer  to  the  indictment,  the  averments  contained  therein  are 
to  be  taken  as  true. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent.  Dig. 
S  489;   Dec  Dig.  <&=>14e$.] 

^=:»For  other  cases  see  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered  Digests  A  Indezea 

Digitized  by  VjOOQIC 


KNOBLL  V.  UNITED  STATES .  67 

8.  CoNSPiBACT  ^=»28 — Evidence — Receiving  Pbopebtt  from  Bankbttpt. 

Defendants  may  be  convicted  of  conspiracy  to  receive  the  property  from 
a  bankrupt  after  banlcruptcy,  with  intent  to  defeat  the  Bankruptcy  Act, 
though  the  evidence  shows  that  the  property  was  taken  out  of  the  bank- 
rupt's possession  two  days  before  the  petition  in  bankruptcy  was  filed* 
since  the  final  agreement  may  not  have  been  made  until  thereafter,  and 
the  property  continued  to  be  the  property  of  the  bankrupt 

[Ed.  Note.— For  other  cases,  see  Conspiracy,  Cent.  Dig.  §f  40,  41 ;  Dec. 
Dig.  «=»28.] 

4.  CONSPIBACT  «=»28 — Time  of  Commission — Continuing  Conspibact. 

Those  conspiring  before  a  petition  in  bankruptcy  was  filed  to  receive 
the  property  of  the  bankrupt  with  intent  to  defeat  the  Bankruptcy  Act, 
under  an  agreement  which  contemplated  further  action  after  the  petition 
was  filed,  may  be  convicted  of  a  conspiracy  to  receive  the  property  after 
bankruptcy. 

[Ed.  Note. — For  other  cases,  see  Conspiracy,  Cent.  Dig.  f §  40,  41 ;  Dec. 
Dig.  «=»28.] 

5.  Indictment  and  Infobmation  «=»125(5%) — Duplicitt — Sevebal  Offenses 

— CONSPIBACY. 

An  indictment,  charging  a  conspiracy  to  commit  four  separate  offenses 
of  concealing  property  by  a  bankrupt,  making  false  oath,  presenting  a 
false  claim,  and  fraudulently  receiving  property.  Is  not  bad  for  duplicity, 
since  the  conspiracy  is  but  a  single  offense,  though  it  contemplated  the 
commission  of  several  offenses. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent. 
Dig.  S  237;   Dec.  Dig.  «=»125(5%).] 

6.  Cbiminal  Law  ^=»510 — Evidence — ^Testimony  of  Accomplice — Necessity 

of  cobbobobation. 

Though  the  Jury  should  use  the  utmost  caution  in  scrutinizing  the  un- 
corroborated testimony  of  an  accomplice,  they  may,  if  they  believe  that 
testimony  after  such  scrutiny,  convict  accused  on  it  alone. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  8§  1124-1126; 
Dec.  Dig.  «=»510.] 

7.  Cbiminal  Law  ^=>393(1) — Evidence — ^Declabations  of  Accused— Pbevi- 

ous  Testimony — Subp(ena. 

Testimony  given  before  the  referee  in  bankruptcy  by  those  subsequent- 
ly accused  of  conspiring  to  receive  property  of  the  bankrupt  is  voluntary 
and  admissible  in  the  subsequent  prosecution,  though  they  were  subpoenaed 
to  testify  before  the  referee,  If  when  called  to  testify  they  made  no  claim 
of  privilege  to  avoid  Incrimination. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  §  871 ;  Dec. 
Dig.  «=»393(1).] 

8.  Cbiminal  Law  ^=»393(1) — Testimony  in  Bankbuptcy  Pboceedings — Im- 

munity— Pebsons  Entitled. 

Bankruptcy  Act  §  7a,  cl.  9  (Comp.  St.  1913,  §  9591),  providing  that  no 
testimony  given  by  the  bankrupt  shall  be  offered  In  evidence  against  him 
in  any  criminal  proceedings,  applies  to  the  bankrupt  only,  and  affords  no 
protection  to  other  witnesses,  testifying  In  the  bankruptcy  proceedings, 
who  are  subsequently  charged  with  conspiring  to  receive  property  of  the 
bankrupt. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  S  871 ;  Dec. 
Dig.  «=»3»3(1).] 

9.  Cbiminal  Law  «=»918(10,  11) — Incompetent  Evidence — Objections — Ne- 

cessity. 

Where  the  husband  of  the  bankrupt  testified,  in  a  prosecution  for  con- 
spiring to  receive  property  from  the  bankrupt  to  facts  tending  to  Incrimi- 
nate his  wife,  but  no  objection  was  made  to  such  testimony,  and  no  mo- 

^B»For  other  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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tlon  to  Strike  it  after  the  trial  court  caUed  the  attention  of  counsel  to  lt« 
incompetency,  the  objection  cannot  be  raised  on  the  motion  for  new  trial. 
Pi3d.  Note. — For  other  cases,  see  Criminal  Law,  Dec.  Dig.  <^»918(10, 11).] 

10.  Witnesses  «=»52(7) — Rules  of  Decision — State  Laws — Competency  op 
Witnesses. 

The  competency  of  a  witness  to  testify  against  codefendants  of  her  hus- 
band after  he  had  pleaded  guilty  depends,  In  the  absence  of  state  or  fed- 
eral statute,  on  the  common  law  of  the  state  at  the  time  of  the  first  Judi- 
ciary act. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  f§  132-134;  Dec. 
Dig.  <g=»52(7).] 

11.  Witnesses  ^=»52(7)  —  Competency  —  Wife  of  Codefendant  —  Flea,  of 
Guilty. 

The  wife  of  one  of  several  defendants  charged  with  conspiracy,  who  has 
pleaded  guilty,  can  testify  against  the  other  defendants,  over  their  ob- 
jection, where  neither  she  nor  her  husband  claims  any  privilege,  though 
if  he  had  not  pleaded  guilty,  her  testimony  would  be  incompetent,  since 
the  reason  for  that  rule,  which  is  to  prevent  the  violation  of  confidences 
between  husband  and  wife  and  the  incrimination  of  one  by  the  other,  no 
longer  applies  after  the  plea  of  guilty. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  §§  132-134 ;  Dec. 
Dig.  «=»52(7).] 

12.  Cbiminal  Law  ^=»1159(3) — Appeal — Review — Conflicting  Evidence. 

Where  the  evidence  concerning  the  crime  charged  was  in  decided  con- 
flict, but  a  material  part  sup'ported  the  indictment,  the  verdict  is  final 
on  the  facts. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §  3076;  Dec. 
Dig.  <S=»1159(3).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania ;  Oliver  B.  Dickinson,  Judge. 

John  Knoell  and  another  were  convicted  of  conspiracy  to  violate  the 
Bankruptcy  Act,  their  motion  for  new  trial  was  overruled  (230  Fed. 
509),  and  they  bring  error.    Affirmed. 

Wm.  A.  Gray  and  Reuben  O.  Moon,  both  of  Philadelphia,  Pa.,  for 
plaintiffs  in  error. 

Francis  Fisher  Kane,  U.  S.  Atty.,  and  Robert  J.  Sterrett,  Asst.  U. 
S.  Atty.,  both  of  Philadelphia,  Pa. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  John  Knoell,  George  Knoell,  and 
Reuben  Turetz  were  indicted  for  conspiring  to  violate  several  provi- 
sions of  the  Bankruptcy  Act.  The  indictment  comprised  five  counts, 
but  the  first  three  were  set  aside  on  demurrer.  Turetz  pleaded  guilty 
to  the  fourth  and  fifth,  the  others  were  convicted,  and  all  of  them  were 
sentenced  to  imprisonment.  To  this  judgment  the  Knoells  alone  have 
sued  out  the  pending  writ  of  error,  raising  several  questions  that  call 
for  consideration. 

[1]  1.  The  sufficiency  of  the  fourth  count.  The  Knoells  were 
wholesale  dealers  in  furniture,  and  Rose  Turetz  was  a  retail  dealer,  her 
husband,  Reuben,  managing  the  business.    An  involuntary  petition  was 

^=9For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digesu  &  Indexes 
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filed  against  Rose  on  November  23,  1914,  and  the  count  charges  that, 
on  or  about  November  24  the  three  defendants  conspired  with  Rose 
and  with  Jacob  Winderman,  Hyman  Rash,  Harry  Dubin,  and  Joseph 
Sandler  knowingly  and  fraudulently  to  receive  from  Rose,  after  the  fil- 
ing of  the  petition,  a  material  amount  of  property — ^brass  and  iron  beds 
worth  about  $500— with  intent  to  defeat  the  act.  The  count  charg- 
ed, further,  that  on  the  25th  the  three  defendants,  knowing  that  the 
beds  belonged  to  Rose's  estate,  agreed  to  receive  them  from  her,  and 
after  such  receiving  concealed  them  on  the  premises  of  Jacob  Winder- 
man,  with  intent  to  convert  them  to  their  own  use.  Thus  far,  the 
averments  of  the  count  are  formally  correct,  and  they  are  not  impaired 
by  the  description  of  the  overt  acts.  These  are  averred  to  be  four  in 
number:  (a)  About  November  25  the  defendants  placed  the  beds  on 
Winderman's  premises ;  (b)  about  the  same  date  they  induced  Rash  to 
persuade  Winderman  to  allow  the  beds  to  be  concealed  temporarily, 
(c)  on  December  4  Turetz  induced  Winderman  to  swear  to  a  petition, 
alleging  the  beds  to  be  his,  and  asking  the  bankruptcy  court  (whose 
receiver  had  meanwhile  taken  them  into  possession)  to  order  their 
return  to  him;  (d)  on  the  same  day  Winderman  signed  the  petition, 
and  this  was  afterwards  presented  to  the  court. 

[2]  On  demurrer  all  the  averments  in  the  count  are  to  be  taken  as 
true,  and  it  is  not  easy  to  see  wherein  they  are  defective.  The  bedsj 
may  have  been  removed  from  the  possession  of  Rose  before  November  i 
23  or  afterward,  but  in  either  event  they  continued  to  be  her  own' 
property,  or  the  property  of  her  estate.  It  was  not  necessary  that  they; 
should  remain  in  her  actual  possession;  they  belonged  to  her  or  to  the; 
estate ;  and  the  conspiracy  is  charged  to  have  been  formed  on  Novem- 
ber 24,  the  overt  acts  just  set  forth  helping  to  show  that  in  form  the 
count  is  within  section  29b4.    The  demurrer  was  properly  overruled.     ' 

[3,  4]  2.  The  conviction  on  the  fourth  count.  The  assignment  of 
error  is  supported  by  an  exception,  and  the  contention  is  that  the  evi- 
dence did  not  sustain  the  count,  and  that  such  an  instruction  should 
have  been  given.  The  point  of  the  argument  is  this:  The  evidence 
showed  that  the  beds  had  been  removed  on  November  21  from  Rose's 
store  on  Passayunk  avenue  to  the  store  of  Hyman  Rash.  From  there 
— ^but  just  when  does  not  appear — they  were  removed  to  Winderman's 
place  of  business  next  door.  The  beds  were  taken  to  Rash's  two  days 
before  the  petition  was  filed,  and  the  plaintiffs  in  error  contend  that 
the  date  of  the  offense  is  thus  fixed  as  the  21st,  and  therefore  that  the 
beds  could  not  have  been  received  after  the  filing  of  the  petition.  The 
facts  may  be  true,  but  the  conclusion  does  not  necessarily  follow.  The 
argument  apparently  does  not  consider  that  the  offense  charged  is  not 
the  actual  receiving,  but  the  conspiring  to  receive.  We  do  not  see  why 
the  conspirators  might  not  have  finally  agreed  after  the  beds  were  re- 
moved'from  the  Passayunk  store  on  the  21st.  No  doubt  the  goods 
were  in, fact  removed  before  the  23d,  but  the  guilty  agreement  may 
not  have  been  definitely  made  until  afterward.  Certainly,  the  conspira- 
tors would  find  it  easier  to  receive  and  convert  the  goods  if  these  were 
first  put  out  of  the  court's  reach,  whose  receiver  would  immediately 
seize  whatever  might  be  found  on  the  bankrupt's  premises.     Aside 
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from  this,  however,  the  goods  continued  to  belong  to  Rose  or  to  her 
estate  after  November  21,  and  the  mere  taking  them  to  Rash's  on  that 
date  did  not  finally  determine  what  was  to  be  done  with  them.  On  the 
21st  Rose  was  not  a  bankrupt;  she  might  never  be  a  bankrupt — ^in  fact, 
she  was  not  adjudicated  until  January  25 — and  the  goods  might  be 
returned  to  her.  But  in  any  event  their  status  was  still  uncertain,  and 
we  think  the  jury  might,  with  equal  propriety,  assign  the  final  act  of 
conspiring  either  to  the  21st  or  to  a  date  after  the  23d.  Moreover,  even 
if  the  conspiracy  was  first  formed  not  later  than  the  21st,  we  think 
there  is  something  to  be  said  for  the  view  that  it  was  a  continuing  con- 
spiracy, contemplating  further  action  during  the  next  few  days  or 
weeks ;  and,  if  this  be  true,  the  distinction  now  contended  for  cannot 
be  successfully  drawn.  U.  S.  v.  Kissel,  218  U.  S.  601,  31  Sup.  Ct.  124, 
54  L.  Ed.  1168.  We  repeat  that  the  count  is  not  for  receiving,  but  for 
conspiring  to  receive,  and  of  this  after  the  date  of  bankruptcy  we  think 
there  was  evidence  for  the  jury. 

[5]  3.  The  sufficiency  of  the  fifth  count.  This  is  attacked  for  du- 
plicity on  the  ground  that  four  separate  offenses  are  charged  therein. 
It  is  true  that  the  count  does  charge  the  three  defendants,  in  agreement 
with  the  other  five  persons  named  above,  with  conspiring  to  commit 
the  following  oflFenses :  (a)  Concealment  of  property  by  Rose  Turetz ; 
(b)  making  a  false  oath  by  Jacob  Winderman ;  (c)  presenting  a  false 
claim  by  Jacob  Winderman;  (d)  fraudulently  receiving  property  by 
the  three  defendants  after  the  filing  of  the  petition ;  but,  in  view  of  the 
decisions  in  Grain  v.  Unjted  States,  162  U.  S.  625,  16  Sup.  Ct.  952,  40 
L.  Ed.  1097,  and  in  Brewing  Co.  v.  U.  S.  (C.  C.  A.  8)  206  Fed.  386,  124 
C.  C.  A.  268,  we  think  it  unnecessary  to  discuss  the  objection.  Al- 
though a  conspiracy  may  contemplate  the  commission  of  four  offenses, 
it  still  remains  a  single  crime.  In  our  opinion  the  count  is  correctly 
drawn,  and  was  properly  upheld. 

4.  The  refusal  to  direct  a  general  verdict  of  acquittal.  We  are  not 
sure  whether  this  objection  is  seriously  pressed,  but  (if  it  be)  we  con- 
tent ourselves  with  saying  that  in  view  of  the  evidence  such  a  direction 
could  not  properly  have  been  given. 

[B]  5.  The  court's  instructions  concerning  the  testimony  of  an  ac- 
complice. The  brief  of  the  plaintiffs  in  error  admits  that  the  charge  to 
the  jury — 

"  ♦  ♦  ♦  may  be,  perhaps,  fairly  summarized  in  tlie  statement  that  the  trial 
judge  did  charge  the  jury  to  the  utmost  extent  about  the  necessity  of  using 
caution  in  scrutinizing  the  testimony  of  these  witnesses.*' 

But  complains  that: 

*•  ♦  ♦  ♦  While  the  trial  judge  did  warn  them  of  the  corrupt  nature  of 
this  testimony  and  its  inherent  unreliability,  and  also  further  instructed  the 
jury  as  to  the  advisability  of  looking  into  the  testimony  of  other  witnesses  to 
find  if  this  impeached  testimony  was  corroborated  thereby,  [he]  did  instruct 
the  jury  that,  notwithstanding  all  this  warning,  if  in  their  judgment  they  be- 
Ueved,  notwithstanding  the  corrupt  source  from  which  the  testimony  came, 
that  it  was  nevertheless  true,  they  could  render  a  verdict  of  guilty  upon  that 
testimony  uncorroborated." 
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We  think  the  instructions  thus  summarized  are  justified  by  Richard- 
son V.  U.  S.  (C.  C.  A.  3)  181  Fed.  9,  104  C.  C.  A.  69;  Diggs  v.  U.  S. 
(C.  C.  A.  9)  220  I^ed.  545,  136  C.  C.  A.  147,  affirmed  242  U.  S.  470, 
37  Sup.  Ct  192,  61  L.  Ed.  442:  Holmi^ren  v.  U.  S.,  217  U.  S.  523, 
30  Sup.  Ct.  588,  54  L.  Ed.  861,  19  Ann.  Cas.  778.  In  the  latter 
case  the  precise  point  did  not  arise.  The  Supreme  Court  was  asked  to 
hold  that  the  trial  judge  had  erred  in  refusing  the  following  instruc- 
tion: 

"I  charge  you  that  If  you  believe  the  testimony  of  the  witness  Frank  Werta, 
then  that  said  witness  was  an  accomplice  In  crime  with  the  defendant ;  and  I 
Instruct  you  that  before  you  can  convict  said  defendant,  the  testimony  of  the 
witness  Frank  Werta  should  be  corroborated  by  the  testimony  of  at  least  one 
witness,  or  strong  corroborative  circumstances." 

But  the  refusal  below  was  upheld,  Mr.  Justice  Day  saying: 

"It  may  be  doubtful  whether  Werta  can  be  regarded  as  an  accomplice. 
♦  ♦  ♦  Be  that  as  it  may,  the  request  did  not  pn^erly  state  the  law,  as  it  as- 
sumed that  Werta  was  an  accompUce,  a  conclusion  which  was  controverted, 
and  against  which  the  jury  might  have  found  in  the  testimony" 

— ^and  adding: 

"It  is  undoubtedly  the  better  practice  for  courts  to  caution  juries  against  too 
much  reUance  upon  the  testimony  of  accompUces,  and  to  require  corroborating 
testimony  before  giving  credence  to  them.  But  no  such  charge  was  asked  to 
be  presented  to  the  jury  by  any  proper  request  in  the  case,  and  the  refusal  to 
grant  the  one  asked  for  was  not  error.*' 

This  seems  to  us  to  mean  necessarily  that  a  jury  may  rely  upon  the 
testimony  of  an  accomplice,  but  that  the  judge  should  caution  them 
against  believing  it  tmless  it  has  been  corroborated.  The  decided 
weight  of  authority  is  in  favor  of  the  rule  as  laid  down  in  the  instruc- 
tions now  assigned  for  error.  See,  also,  1  Ruling  Case  I<aw,  p.  166,  § 
13  et  seq. 

[7,  8]  6.  The  admission  of  testimony  given  by  John  Knoell  and 
George  Knoell  before  the  referee  in  the  proceeding  against  Rose 
Turetz.  The  objection  is  that  this  testimony  was  given  under  compul- 
sion, and  therefore  could  not  be  used  in  the  criminal  trial.  But  the 
objection  is  not  founded  on  fact.  No  doubt  the.  Knoells  appeared  be- 
fore the  referee  in  obedience  to  a  subpoena,  but  there  was  no  other 
compulsion.  They  were  attended  by  counsel,  and  were  examined  with- 
out claiming  the  right  to  be  silent  because  their  answers  might  crimi- 
nate them.  Burrell  v.  Montana,  194  U.  S.  572,  24  Sup.  Ct.  787,  48  L. 
Ed.  1122.  Clearly  the  subpoena  did  not  compel  them  to  testify;  it 
only  compelled  them  to  attend;  and  whatever  testimony  they  gave 
afterwards  without  claiming  their  privilege  was  voluntary,  and  could 
be  used  against  them  in  a  subsequent  proceeding.  Section  7a9  of  the 
act  applies  to  the  bankrupt  only,  and  does  not  protect  the  ordinary  wit- 
ness, whose  rights  must  rest  upon  the  general  rules  of  law.  Under 
these  we  see  no  room  for  doubt  that  the  testimony  now  objected  to  was 
voluntary  and  was  properly  admitted.  Hardy  v.  United  States,  186 
U.  S.  224,  22  Sup.  Ct.  889,  46  L.  Ed.  1137;  Vermont  v.  Duncan,  4  L. 
R.  A.  (N.  S.)  1144,  note;  12  Cyc.  424,  and  cases  in  notes. 
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[9]  7.  The  admission  of  the  testimony  of  Reuben  Turetz.  It  is  now 
urged  that  he  should  not  have  been  heard,  because,  although  his  wife 
was  not  on  trial  and,  indeed,  was  not  indicted,  his  testimony  tended  to 
prove  that  she  had  been  guilty  of  crime.  No  objection  was  made  at 
the  trial,  and  the  following  quotation  from  Judge  Dickinson's  opinion, 
refusing  a  new  trial  ([D.  C]  230  Fed.  513),  will  show  that  the  failure 
to  object  was  not  an  oversight: 

"It  may  be  explained  in  passing  that,  not  only  was  no  objection  interposed 
to  his  testimony,  but  he  was  the  first,  or  an  early,  witness  called.  The  full 
facts  of  the  case  had  not  then  been  disclosed.  He  was  heard  by  the  court  under 
the  impression  that  he  was  himself  the  bankrupt.  Later  it  developed,  or  at 
least  came  to  the  attention  of  the  trial  Judge,  that  the  wife  was  the  bankrupt 
At  once  the  thought  of  his  incompetency  arose  and  was  presented  to  counsel. 
The  notes  of  testimony  do  not  show  Just  what  took  place,  but  it  was  made 
clear  that  the  absence*  of  objection  was  not  an  inadvertence,  and  no  motion 
to  strike  out  was  made.  As  the  defendants  were  represented  by  counsel  of 
experience  and  abiUty,  fully  equal  to  the  discharge  of  the  duty  of  safeguard- 
ing the  interests  of  their  cUents,  the  trial  Judge  did  not  see  his  way  clear  to 
further  interfere." 

Under  the  circumstances  we  need  only  refer  to  Burrell  v.  Montana, 
194  U.  S.  577,  24  Sup.  Ct.  787, 48  L.  Ed.  1122,  in  support  of  the  propo- 
sition that  the  objection  was  made  too  late. 

8.  The  chief  stress  of  the  argument  on  this  writ  has  been  laid  upon 
the  remaining  subject,  namely,  the  qualified  admission  of  Rose  Turetz 
as  a  witness.  As  stated  above,  Reuben  had  pleaded  guilty  and  was  no 
longer  on  trial.  His  wife  was  sworn,  and  answered  a  few  preliminary 
questions,  after  which  she  was  asked  whether  she  had  had  any  con- 
versation with  George  Knoell  before  her  failure.  Thereupon  counsel 
for  the  defendants  on  trial  made  a  general  objection  to  her  competency, 
and  the  trial  judge  held  that: 

"She  may  testify  as  to  anything  affecting  either  of  the  defendants  on  trial. 
If  she  is  asked  other  questions,  we  had  better  have  a  specific  objection.  As 
far  as  that  question  is  concerned,  the  objection  is  overruled'* 

— defending  the  decision  afterward  on  the  motion  for  a  new  trial  (D. 
C)  230  Fed.  509. 

On  the  face  of  it,  this  is  a  narrow  ruling,  but  we  shall  follow  the 
parties  and  accept  it  as  a  broad  decision  that  she  was  competent  gen- 
erally against  the  defendants  on  trial.  As  the  few  pages  of  her  tes- 
timony show,  she  was  only  allowed  to  speak  of  matters  that  aflfected 
the  Knoells,  and  she  did  not  testify  directly  against  her  husband  at  all. 
The  question,  therefore,  is  this:  Reuben  having  pleaded  guilty  and 
having  no  further  interest  in  the  trial,  and  no  objection  having  been 
made  either  by  him  or  by  herself,  was  it  proper  to  allow  her  to  testify 
about  matters  that  directly  affected  the  Knoells  only  ?  In  our  opinion 
the  ruling  is  sustained,  both  by  reason  and  by  the  weight  of  authority. 

[10,11]  There  is  no  federal  statute  on  the  subject,  and  her  com- 
petency stands  or  falls  by  the  law  of  Pennsylvania  at  the  date  of  the 
first  Judiciary  Act  (U.  S.  v.  Reid,  53  U.  S.  [12  How.]  361,  13  L.  Ed. 
1023) ;  that  is — the  state  having  then  no  relevant  statute — ^by  the  rules 
of  the  common  law.  Logan  v.  U.  S.,  144  U.  S.  301,  12  Sup.  Ct.  617,  36 
L.  Ed.  429;  Maxey  v.  U.  S.  (C.  C.  A.  8)  207  Fed.  329,  125  C.  C.  A.  77, 
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The  general  question  has  received  attention  in  many  cases,  and  the  dis- 
cussion has  been  sometimes  confused  in  part  we  think  by  the  failure 
to  keep  sufficiently  in  mind  the  difference  between:  (1)  The  situation 
presented  when  one  spouse  is  called  in  favor  of  the  other ;  and  (2)  the 
situation  when  one  is  called  against  the  other.  In  (1)  the  witness  is 
incompetent  for  several  reasons,  chief  among  them  being  the  presumed 
identity  of  interest ;  in  (2)  the  spouse  against  whom  the  testimony  is 
offered  has  the  right  or  privilege  to  prevent  the  other  from  speaking. 
These  situations  are  distinct,  and,  as  far  as  possible,  should  be  kept 
distinct.  Confining  our  attention  to  the  trial  of  a  crime,  and  to  the 
offer  of  one  spouse's  testimony  against  the  other,  where  the  latter, 
although  a  formal  party  to  the  record,  has  been  convicted  or  has  plead- 
ed guilty,  let  us  consider  the  matter  closely.  The  wife,  let  us  say,  is 
called  against  those  indicted  with  her  husband,  although  he  is  not  on 
trial,  but  has  been  convicted  separately  or  has  pleaded  guilty.  Now,  if 
(in  spfte  of  his  conviction  or  his  plea)  the  husband  is  still  at  liberty  to 
assert  the  privilege  of  objecting,  we  shall  assume  for  the  moment  that 
she  cannot  be  allowed  to  testify.  If,  however,  he  does  not  object,  or  if 
he  affirmatively  consent,  he  thereby  waives  the  privilege  as  far  as  he 
can,  and  another  question  then  arises,  namely :  In  such  a  situation  may 
she  herself  assert  a  privilege  of  refusing  to  testify?  If  the  privilege 
is  still  hers  as  well  as  his,  we  shall  assume  again  that  she  may  exercise 
it,  and  in  that  event  her  consent  to  testify  is  a  waiver,  as  far  as  her 
p)Ower  goes.  Up  to  this  point,  the  facts  in  the  trial  under  review  show 
that  neither  Reuben  nor  Rose  made  any  claim  to  privilege,  and  there- 
fore, as  far  as  they  themselves  could  affect  the  matter,  her  testimony 
was  admissible.  Could  the  other  defendants  object?  They  had  no 
personal  privilege  to  assert,  and  unless  the  marital  privilege  rests  on  a 
ground  that  permits  any  defendant  on  trial  to  assert  it,  or  requires  the 
trial  judge  to  enforce  it  of  his  own  motion,  the  ruling  under  examina- 
tion was  correct. 

The  only  ground  that  can  support  such  a  position  is  public  policy^ 
and  on  that,  and  that  alone,  the  plaintiffs  in  error  rely.  The  principal 
cases  cited  in  the  brief  are  Stein  v.  Bowman,  38  U.  S.  (13  Pet.)  221, 
10  L.  Ed.  129,  Bassett  v.  U.  S.,  137  U.  S.  503,  11  Sup.  Ct.  165,  34  L. 
Ed.  762,  Pringle  v.  Pringle,  59  Pa.  288,  and  Cornelius  v.  Hambay,  150 
Pa.  363,  24  Atl.  515;  and  in  these  some  language  may  be  found  that 
will  bear  the  broad  construction  placed  upon  it,  but  in  none  of  them, 
and  in  no  other  case  to  which  our  attention  has  been  called,  has  a  court 
directly  decided  that  a  spouse  cannot  testify  under  the  facts  now  pre- 
sented. Pringle  v.  Pringle  does  not  apply;  this  was  a  civil  suit  in 
which  two  daughters  of  a  decedent  were  incompetent  witnesses  against 
their  father's  estate  because  of  their  interest,  and  the  point  decided  is 
that  their  respective  husbands  also  were  incompetent — not  against  the 
daughters,  but  in  their  favor.  Neither  does  Bassett  v.  U.  S.  apply.  In 
that  case,  a  husband  in  the  (then)  territory  of  Utah  was  on  trial  for  a 
polygamous  marriage,  and  his  legal  wife  was  allowed  to  testify,  over 
his  objection,  that  he  had  confessed  the  marriage  to  her.  She  was 
testifying  directly  against  him,  and  the  Supreme  Court  held  that  Con- 
gress had  not  made  her  testimony  admissible  by  the  Utah  Code  of  Pro- 
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cedure.  Congress  had  expressly  declared  that  a  wife  could  not  be  a 
witness  against  her  husband  without  his  consent,  except  in  a  proceed- 
ing for  a  crime  committed  against  her ;  and  it  was  held  that  a  trial  for 
polygamy  was  not  such  a  proceeding. 

The  other  two  cases  are  like  the  present  in  some  particulars,  but 
not  in  all.  In  Cornelius  v.  Hambay  a  husband  was  suing  his  wife's 
paramour  for  damages.  The  husband  was  allowed  to  testify  to  the 
criminal  intercourse  over  the  defendant's  objection,  and  the  ruling  was 
declared  erroneous  on  the  ground  that  the  husband  was  testifying  to 
the  wife's  adultery,  and  was  thus  directly  charging  her  with  the  crime. 
The  paramour  was  allowed  to  assert  her  privilege,  but  the  decision 
has  nothing  to  say  about  what  would  have  been  the  proper  ruling,  if 
she  had  already  been  tried  and  had  pleaded  guilty.  Stein  v.  Bowman 
was  a  civil  action  in  which  the  deposition  of  a  deceased  witness  had 
been  taken,  and  his  widow  was  then  allowed  to  testify,  over  the  de- 
fendant's objection,  that  her  husband  had  been  bribed  to  give  the 
deposition,  and  also  that  he  had  made  declarations  in  contradiction 
thereof.  The  defendant  was  allowed  to  assert  the  husband's  privilege, 
although  the  question  arose  in  a  collateral  proceeding;  but,  again, 
nothing  is  said  about  the  effect  of  a  conviction  or  a  plea  of  guilty, 
and,  moreover,  the  discussion  is  apparently  somewhat  influenced  by  the 
rules  governing  confidential  communications.  But,  on  whatever 
ground,  the  admission  of  her  testimony  was  disapproved ;  and,  as  the 
plaintiffs  in  error  rely  with  the  utmost  confidence  on  Mr.  Justice  Mc- 
Lean's opinion,  we  quote  the  following  paragraphs  at  length : 

"The  law  does  not  seem  to  be  entirely  settled,  how  far,  In  a  collateral  case,  a 
wife  may  be  examined  on  matters  In  which  her  husband  may  be  eventually  in- 
terested. Nor  whether,  in  such  a  case,  she  may  not  be  asked  questions  as 
to  facts  that  may,  in  some  measure,  tend  to  criminate  her  husband,  but  whidi 
afford  no  foundation  for  a  prosecution.  The  decisions  which  have  been  made 
on  these  points  seem  to  have  been  influenced  by  the  circumstances  of  each 
case,  and  they  are  somewhat  contradictory.  It  is,  however,  admitted  in  aU 
the  cases  that  the  wife  is  not  competent,  except  in  cases  of  violence  upon  her 
person,  directly  to  criminate  her  husband,  or  to  disclose  that  which  she  baa 
learned  from  him  in  their  confidential  intercourse.  Some  color  is  found  in 
some  of  the  elementary  works  for  the  suggestion  that  this  rule,  being  founded 
on  the  confidential  relaticms  of  the  parties,  wiU  protect  either  from  the  neces- 
sity of  a  disclosure,  but  wiU  not  prohibit  either  from  voluntarily  making  any 
disclosure  of  matters  received  in  confidence;  and  the  wife  and  the  husband 
have  been  viewed,  in  this  respect,  as  having  a  right  to  protection  from  a  dis- 
closure, on  the  same  principle  as  an  attorney  is  protected  from  a  disclosure  of 
the  facts  communicated  to  him  by  his  client 

^The  rule  which  protects  an  attorney  in  such  a  case  is  founded  on  public 
policy,  and  may  be  essential  in  the  administration  of  justice ;  but  this  privUege 
is  the  privilege  of  the  cUent,  and  not  of  the  attorney.  The  rule  which  pro- 
tects the  domestic  relations  from  exposure  rests  upon  considerations  con- 
nected with  the  peace  of  families.  And  it  is  conceived  that  this  principle  docs 
not  merely  afford  protection  to  the  husbi^nd  and  wife,  which  they  are  at  liberty 
to  invoke  or  not,  at  their  discretion,  when  the  question  is  propounded;  but 
it  renders  them  incompetent  to  disclose  facts  in  evidence  in  violation  of  the 
rule.  And  it  is  well  that  the  principle  does  not  rest  on  the  discretion  of  the 
parties.  If  it  did,  in  most  instances,  it  would  afford  no  substantial  protec- 
tion to  persons  uninstructed  in  their*  rights,  and  tlirown  off  their  guard  and 
embarrassed  by  searching  interrogatories. 

''In  the  present  case,  the  witness  was  called  to  discredit  her  husband;  to 
prove,  in  fact,  that  he  had  committed  perjury;  and  the  establishment  of  the 
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fact  depended  on  his  own  confessions.  Confessions  which,  if  ever  made,  were 
made  under  all  the  confidence  that  subsists  between  husband  and  wife.  It  is 
true,  the  husband  was  dead,  but  this  does  not  weaken  the  principle.  Indeed, 
it  would  seem  rather  to  increase  than  lessen  the  force  of  the  rule.  Can  the 
wife,  under  such  circumstances,  either  voluntarily  be  permitted,  or  by  force  of 
authority  be  compelled,  to  state  facts  in  evidence  which  render  infamous  the 
character  of  her  husband?  We  think,  most  clearly,  that  she  cannot  be.  Public 
policy  and  established  principles  forbid  it.  This  rule  is  founded  upon  the 
deepest  and  soundest  principles  of  our  nature.  Principles  which  have  grown 
out  of  those  domestic  relations  that  constitute  the  basis  of  civil  society,  and 
which  are  essential  to  the  enjoyment  of  that  confidence  which  should  subsist 
between  those  who  are  connected  by  the  nearest  and  dearest  relations  of  life. 
To  break  down  and  impair  the  great  principles  which  protect  the  sanctities  of 
husband  and  wife  would  be  to  destroy  the  best  solace  of  human  existence.  We 
think  that  the  court  erred  in  overruling  the  objections  to  this  witness." 

Now,  we  agree  that  the  last  two  cases  furnish  partial  support  for 
the  contention  that  the  Knoells  could  assert  Reuben's  privilege,  and 
could  thereby  exclude  the  testimony  of  Rose.  But,  assuming  that 
they  could  assert  whatever  privilege  Reuben  had  left,  the  question  re- 
mains, What  was  left,  after  his  plea  ?  The  principal  reason  given  for 
the  rule  of  exclusion  is  that  public  policy  does  not  permit  a  wife  di- 
rectly to  charge  a  crime  against  her  husband,  whether  he  be  living  or 
dead,  because  such  an  accusation  would  seriously  injure  the  peace  and 
harmony  of  the  family  relation  if  he  be  living,  or  his  reputation  if  he 
be  dead,  and  would  thus  weaken  the  foundations  of  society.  Under 
the  circumstances  now  before  us,  we  think  the  contention  that  Rose 
was  incompetent  cannot  succeed.  As  it  seems  to  us,  public  policy 
ceases  to  apply  where  the  husband  has  become  his  own  accuser  and 
has  formally  confessed  the  crime.  The  policy  rests  on  the  implication 
that  the  husband  has,  or  may  have,  a  guilty  secret,  and  (either  in  fact 
or  presumptively)  is  anxious  to  conceal  it.  His  wife,  therefore,  will 
become  his  antagonist,  or  will  bring  reproach  on  his  memory,  if  she 
tells  what  she  knows,  and  for  this  reason  her  mouth  must  be  closed. 
But,  if  he  himself  has  told  the  story  and  has  made  a  formal  confession 
in  court,  the  reason  disappears,  and  in  such  a  situation  we  can  see  no 
ground  for  holding  that  she  may  not  repeat  what  her  husband  has 
already  proclaimed  to  the  world.  By  so  doing  she  does  not  antago- 
nize him,  or  injure  his  memory ;  the  family  and  society  are  no  longer 
in  danger ;  and  We  think  she  may  then  be  allowed  with  safety  to  serve 
the  cause  of  justice.  Before  he  himself  spoke  out,  the  theory  of  the 
rule  protected  the  family  relation  as  more  sacred  than  justice,  but 
after  his  own  act  has  disclosed  his  guilt,  we  do  not  see  what  harm  his 
wife  can  do  by  disclosing  it  again. 

The  general  subject  is  thoroughly  discussed  in  Commonwealth  v. 
Reid,  8  Phila.  385,  by  Judge  Paxson  (then  in  the  common  pleas),  who 
afterwards  wrote  the  opinion  of  the  Pennsylvania  Supreme  Court  in 
Cornelius  v.  Hambay.  And  a  careful  consideration  will  also  be  found 
in  4  Wigmore,  Evid.  §  2227  et  seq.  Treating  of  co-indictees  and  co- 
defendants,  section  2236  sums  up  the  cases  as  supporting  the  general 
rule^ — 

"  •  ♦  ♦  that  the  privilege  covers  the  case  of  the  wife  of  a  codefendant  now 
6n  trial,  but  not  the  case  of  the  wife  of  a  codefendant  whose  Interest  has  been 
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removed  from  the  record  by  conviction,  or  by  acquittal,  or  by  nolle  proee- 
qui.    •    ♦    ♦»» 

See,  also,  the  note  to  West  Va.  v.  Woodrow,  2  L.  R.  A.  (N.  S.)  862. 

[12]  The  evidence  concerning  the  crime  charged  was  in  decided 
conflict,  but  a  material  part  of  it  supported  the  indictment,  and  in  such 
a  situation  the  verdict  of  the  jury  is,  of  course,  final  on  the  facts.  Ap- 
parently the  plaintiffs  in  error  have  heretofore  been  well  esteemed  as 
merchants  and  as  citizens,  but  we  are  bound  to  regard  them  now  as 
guilty,  and,  thus  regarded,  they  can  hardly  complain  with  much  force 
that  the  reputation  of  some  of  their  associates  in  the  conspiracy  may 
have  been  justly  open  to  suspicion.  If  respectable  men  stoop  to  the 
commission  of  a  crime,  they  must  expect  to  be  convicted  on  the  testi- 
mony of  other  criminals. 

The  judgment  is  affirmed. 


(239  Fed.  26) 

MERGENTHALER  LINOTYPE  CO.  ▼.  HULL. 

In  re  PORTO  RICO  PROGRESS  PUB.  CO. 

(Circuit  Court  of  Appeals,  First  Circuit.     December  6*  1916.) 

No.  1183. 

1.  Sales  ^=>451 — Conditionai.  Sale— Law  Governing. 

The  validity  of  a  conditional  sale  contract  is  governed  by  the  law  of 
the  place  where  it  was  entered  into,  and  where  it  was  executed  by  a  de- 
livery of  the  goods  to  a  carrier  for  transportation  to  the  buyer,  not  by 
the  law  of  the  place  where  it  was  contemplated  by  the  parties  the  goods 
should  be  kept,  and  where  in  fact  they  were  at  the  time  the  rights  of  sub- 
sequent purchasers  or  creditors  arose. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  f  1323;  Dec.  Dig. 
<S=»451.] 

2.  Sales  ^=>451 — Condftional  Sale — Law  Governing — Comity. 

Conditional  sale  contracts,  which  are  valid  under  the  law  governing 
them  at  their  execution,  should  be  enforced  as  a  matter  of  comity  in  other 
jurisdictions  were  the  goods  may  be  taken,  unless  such  enforcement  is  con- 
trary to  the  policy  of  the  laws  of  that  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  {  1323;  Dec.  Dig. 
<@=»451.] 

3.  Sales  ^=»474(2) — Conditional  Sale — ^Validitt — Creditors  and  Purchas- 

ers. 

Under  Civ.  Code  Porto  Rico,  §  1222,  providing  that  contracting  parties 
may  make  the  agreements  and  establish  the  clauses  and  conditions  whidi 
they  may  deem  advisable,  provided  they  are  not  in  contravention  of  law, 
morals,  or  public  order.  Rev.  St  &  Codes,  §  4184,  providing  that  creditors, 
after  having  attached  the  property  of  which  the  debtor  may  be  in  posses- 
sion, may  exercise  all  the  rights  and  actions  of  the  debtor,  except  those 
inherent  in  his  person,  and  Acts  1916,  p.  123,  requiring  the  recording  of 
conditional  sale  contracts,  but  virtually  recognizing  that  such  contracts 
'  were  theretofore  recognized  by  the  law,  an  unrecorded  conditional  sale 
contract  was  valid  prior  to  the  later  act,  as  against  creditors,  though  un- 
der Civ.  Code,  $  1376,  providing  that,  if  the  same  thing  is  sold  to  different 
vendees,  the /ownership  shall  be  transferred  to  the  pers6n  who  may  have 

^=»For  other  cases  se«  same  topic  &  KET-NUMBBR  ia  all  Key-Numbered  Digests  &  Indexes 
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first  taken  possession  thereof  in  good  faith,  it  was  not  valid  as  against 
subsequent  bona  fide  purchasers. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §  1397;  Dec.  Dig. 
«=>474(2).] 

4.  BANKRuirrcY  <S=»140(1)— Conditional  Sale— Unbecobded  Conteaot^— Va- 

LIDITT — STATIfTE. 

Under  Personal  Property  Law  N.  Y.  (Consol.  Laws,  c.  41)  §  62,  providing 
that  all  conditions  in  a  conditional  sale  contract,  accompanied  by  delivery 
of  the  goods  reserving  title  in  the  vendor,  shall  be  void  as  against  subse- 
quent purchasers,  pledgees,  or  mortgagees  in  good  faith,  unless  recorded, 
an  unrecorded  conditional  sale  contract  is  valid  against  the  creditors 
of  the  buyer,  so  that  the  trustee  in  bankruptcy  acquires  no  rights  there- 
to under  Bankr.  Act  July  1,  1898,  c.  541,  §  47a2,  30  Stat.  557,  as  amended 
by  Act  June  25, 1910,  c.  412,  36  Stat.  840  (Comp.  St  1913,  §  9631),  providing 
that  trustees  in  bankruptcy  shall  be  vested  with  all  rights,  remedies,  and 
powers  of  a  creditor  holding  a  lien. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  198,  199; 
Dec.  Dig.  <g=>140(l).] 

5.  Courts  ^=>405(17) — Cibcuit  Coubt  of  Appeals — ^Assignment  of  Ebbob — 

Plain  Ebbob. 

The  error  of  the  District  Court  in  holding  that  under  Personal  Prop- 
erty Law  N.  Y.  §  62,  making  a  conditional  sala  contract  void  against  sub- 
sequent purchasers,  pledgees,  or  mortgagees,  made  such  contract  invalid 
against  creditors,  is  so  plain  and  so  closely  related  to  an  assignment  that 
the  court  erred  in  ruling  that  the  contract  was  governed  by  the  law  of 
New  York,  and  not  by  that  of  Port  Rico,  where  such  a  contract  was  valid 
against  creditors,  that  it  will  be  considered,  in  order  to  do  Justice,  though 
it  was  not  specifically  noted  in  the  assignments  of  error. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  ^=»405(17).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Porto  Rico;'  Hamilton,  Judge. 

In  the  matter  of  the  Porto  Rico  Progress  Publishing  Company.  Pe- 
tition by  the  Mergenthaler  Linotype  Company  against  Harwood  Hull, 
trustee,  for  the  delivery  of  certain  machines  claimed  by  it.  Decree 
denying  the  petition,  and  petitioner  appeals.  Reversed  and  remanded, 
with  directions  to  enter  a  decree  for  petitioner. 

Bradford  Butler,  of  New  York  City,  for  appellant 
Francis  E.  Neagle,  of  New  York  City,  for  appellee. 

Before  DODGE  and  BINGHAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

BINGHAM,  Circuit  Judge.  The  Porto  Rico  Progress  Publishing 
Company,  a  Porto  Rico  corporation,  was  adjudged  a  bankrupt  on 
December  7,  1914,  by  the  United  States  District  Court  of  Porto  Rico, 
and  among  the  assets  coming  into  the  possession  of  the  trustee  were 
two  linotype  machines,  which  had  been  furnished  to  the  bankrupt  by 
the  Mergenthaler  Linotype  Company,  a  New  York  corporation.  June 
3,  1915,  the  Mergenthaler  Company  filed  a  petition  with  the  referee  in 
bankruptcy,  alleging  that  the  machines  were  its  property,  that  they 
were  leased  to  the  bankrupt;  and  asking  that  they  be  delivered  to 
the  petitioner.  The  trustee  filed  an  answer,  denying  the  material  al- 
legations of  the  petition,  and  alleging,  among  other  things,  that  the 
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two  contracts  by  which  the  bankrupt  acquired  possession  of  the  ma- 
chines were  not  leases,  but  were  conditional  sales ;  that  the  retention 
of  title  by  the  Mergenthaler  Company  provided  for  in  the  contracts 
was  void ;  and  that  the  machines  were  the  property  of  the  bankrupt. 
The  referee  found  and  ruled  that  the  contracts  were  conditional  sales, 
not  leases ;  that  they  were  signed  in  New  York,  and  were  executed  there 
by  the  delivery  of  the  machines  to  a  common  carrier  for  transporta- 
tion to  Porto  Rico ;  that  the  law  of  New  York  governed  the  validity 
and  effect  of  the  contracts;  and  that,  as  they  were  conditional  sale 
contracts,  it  was  necessary,  under  the  law  of  New  York,  in  order  to 
render  them  valid  against  creditors,  that  they  should  be  recorded,  and, 
not  having  been  recorded  there,  the  retention  of  title  by  the  Mergen- 
thaler Company  was  void  as  against  creditors  of  the  Publishing  Com- 
pany and  as  against  the  trustee,  who  possessed  the  rights  of  a  cred- 
itor, and  dismissed  the  petition.  On  a  petition  for  review  the  District 
Court  entered  a  decree  affirming  the  action  of  the  referee.  The  pres- 
ent proceeding  is  an  appeal  by  the  Mergenthaler  Company  from  the 
decree  of  the  District  Court. 
Among  the  errors  assigned  are  the  following: 

(1)  The  court  erred  in  finding  the  instruments  in  question  are  con- 
ditional sale  agreements,  and  not  leases. 

(2)  The  court  erred  in  holding  that  conditional  sales  of  movable 
property  are  not  authorized  by  the  laws  of  Porto  Rico. 

(3)  The  court  erred  in  holding  that  the  contracts  in  question  are 
governed  by  the  law  of  New  York,  and  not  by  the  law  of  Porto  Rico. 

In  discussing  the  questions  raised  by  the  assignments  of  error,  we 
will  assume,  for  purposes  of  decision  in  this  case,  that  the  court  be- 
low was  right  in  construing  the  contracts  to  be  conditional  sales,  and 
not  leases,  with  an  option  of  purchase  at  the  termination  of  the  rental 
period.  The  principal  question  then  presented  is  raised  by  the  third 
assignment  above,  to  the  effect  that  the  court  erred  in  holding  that  the 
contracts  in  question  are  governed  by  the  law  of  New  York,  and  not 
by  the  law  of  Porto  Rico. 

[1]  The  appellant's  position  is  that,  notwithstanding  the  contracts 
were  signed  in  New  York,  and  were  executed  there  by  delivery  of 
the  machines  to  the  agent  of  the  Publishing  Company,  nevertheless,  as 
the  contracts  contemplate  that  the  machines  should  be  taken  to  Porto 
Rico,  and  remain  in  the  possession  of  the  Publishing  Company  so  long 
as  it  made  the  payments  stipulated  for,  so  far  as  the  acquisition  of 
rights  in  the  property  during  this  period  by  creditors  of  the  Publish- 
ing Company  is  concerned,  the  contracts  are  governed  by  the  law  of 
Porto  Rico,  and  not  of  New  York.  In  support  of  this  position  the 
appellant  relies  largely  upon  the  decision,  and  the  reasons  given  there- 
for, in  the  case  of  Marvin  Safe  Company  v.  Norton,  48  N.  J.  Law, 
418,  7  Atl.  418,  57  Am.  Rep.  566.  In  that  case  the  action  was  trover 
for  a  safe  which  the  plaintiff  had  sold  by  conditional  sale  to  one 
Schwartz.  The  contract  was  signed  in  Pennsylvania,  and  delivery 
was  made  in  that  state  to  a  common  carrier  for  shipment  to  Schwartz, 
in  New  Jersey.  Schwartz  was  to  pay  $84  for  the  safe,  $7  down  and 
the  balance  in  pa)mients  of  $7  per  month.    He  made  three  payments. 
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and  thereafter  sold  the  safe  to  the  defendant  Norton,  who  purchased 
it  without  notice  of  Schwartz's  agreement  with  the  plaintiff.  In  the 
lower  court  the  defendant  recovered  judgment,  and  the  reason  as- 
signed was  that,  having  bought  and  paid  for  the  safe  bona  fide,  the 
title  to  the  property,  by  the  law  of  Pennsylvania,  was  transferred  to 
him.  In  the  Supreme  Court  the  judgment  entered  in  the  lower  court 
was  reversed,  and  judgment  was  entered  for  the  plaintiff.  De  Pue, 
J.,  delivered  the  opinion  of  the  court.  He  states  the  law  of  Pennsyl- 
vania to  be : 

*That.  upon  a  sale  of  personal  property,  with  delivery  of  x)ossession  to  the 
purchaser,  an  agreement  that  title  should  not  pass  until  the  contract  price 
should  be  paid  is  valid  as  between  the  original  parties,  but  that  creditors  of 
the  purchaser,  or  a  purchaser  from  him  bona  fide  by  a  levy  under  execution  or 
a  bona  flde  purchase,  will  acquire  a  better  title  than  the  original  purchaser 
had,  a  title  superior  to  that  reserved  by  his  vendor,"  and  that,  "so  far  as  the 
law  of  Pennsylvania  is  applicable  to  the  transaction,  It  must  determine  the 
rights  of  these  parties." 

And,  in  stating  the  law  of  New  Jersey,  he  says : 

"Conditional  sales  ♦  •  ■•  have  been  held  valid,  not  only  against  the  im- 
mediate purchaser,  but  also  against  his  creditors  and  bona  fide  purchasers 
from  him,  unless  the  vendor  has  conferred  upon  his  vendee  indicia  of  title 
beyond  mere  possession,  or  has  forfeited  his  right  in  the  property  by  conduct 
which  the  law  regards  as  fraudulent." 

He  then  states  the  facts  under  which  the  sale  took  place,  and  says 
that: 

"Delivery  of  the  safe  to  the  carrier  In  pursuance  of  the  contract  was  deliv- 
ery to  Schwartz,  and  was  the  execution  of  the  contract  of  sale.  His  title, 
arach  as  it  was,  under  the  terms  of  the  contract,  was  thereupon  complete." 

As  to  the  law  governing  the  validity  and  effect  of  the  contract,  he 
says  the  rule  is : 

That  when  "the  place  where  the  contract  is  made  is  also  the  place  of  i)er- 
formance  and  of  the  situs  of  the  property,  the  law  of  that  place  enters  into 
and  becomes  a  part  of  the  contract,  and  determines  the  rights  of  the  parties 
to  it";  that  "the  contract  between  Schwartz  and  the  company  having  been 
made  and  also  executed  in  Pennsylvania  by  the  delivery  of  the  safe  to  him, 
as  between  him  and  the  company  Schwartz'  title  will  be  determined  by  the 
law  of  Pennsylvania";  that,  although  by  the  law  of  Pennsylvania  the  title 
reserved  in  the  safe  company  was  valid  as  between  Schwartz  and  the  com- 
pany, after  the  property  was  brought  into  New  Jersey  it  became  subject  to 
the  laws  of  New  Jersey ;  that,  as  the  contract  of  sale  between  Schwartz,  the 
conditional  vendee,  and  Norton  was  made  and  executed  In  New  Jersey,  where 
the  situs  of  the  property  was.  It  was  a  New  Jersey  transaction ;  that,  there- 
fore, the  construction  and  legal  effect  of  that  contract,  and  the  rights  of  the 
purchaser  under  it,  are  determined  by  the  law  of  New  Jersey.  "By  the  law 
of  ♦  ♦  •  [that]  state,  Norton,  by  his  purchase,  acquired  only  the  title  of 
his  vendor — only  such  title  as  the  vendor  had  when  the  property  was  brought 
into    •    ♦    ♦    [that]  state  and  became  subject  to    ♦    ♦    •    [its]  laws." 

He  then  proceeds  and  holds : 

That  "the  doctrine  of  the  Pennsylvania  courts,  that  a  reservation  of  title 
in  the  vendor  upon  a  conditional  sale  is  void  as  against  creditors  and  bona 
fide  purchasers,  is  not  a  rule  affixing  a  certain  construction  and  legal  effect 
to  a  contract  made  In  that  state.  The  legal  effect  of  such  a  contract  Is  con- 
ceded to  be  to  leave  the  property  in  the  vendor.  The  law  acts  upon  the  fact 
of  possession  by  the  purchaser  undef  such  an  arrangement,  and  maizes  It  an 
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indelible  badge  of  fraud,  and  a  forfeiture  of  the  vendor's  reserved  title  as  In 
favor  of  creditors  and  bona  fide  purchasers.  The  doctrine  Is  founded  upon 
consideration  of  public  policy  adopted  In  that  state,  and  applies  to  the  fact 
of  possession  and  acts  of  ownership  under  such  a  contract,  without  regard  to 
the  place  where  the  contract  was  made,  or  Its  legal  effect  considered  as  a 
contract" ;  that  "the  public  policy  which  has  given  rise  to  the  doctrine  of  the 
Pennsylvania  courts  is  local,  and  the  law  which  gives  effect  to  it  Is  also  local, 
and  has  no  extraterritorial  effect." 

Having  arrived  at  this  conclusion,  he  states  his  application  of  the 
law,  as  follows: 

"In  the  case  in  hand,  the  safe  was  removed  to  this  state  by  Schwartz  as 
soon  as  he  became  the  purchaser.  His  possession,  under  the  contract,  has 
been  exclusively  in  this  state.  That  possession  violated  no  public  policy — ^not 
the  public  policy  of  Pennsylvania,  for  the  possession  was  not  in  that  state ; 
nor  the  public  policy  of  this  state,  for  in  this  state  possession  under  a  condi- 
tional sale  is  regarded  as  lawful,  and  does  not  invalidate  the  vendor's  title 
unless  Impeached  for  actual  fraud.  ♦  ♦  ♦  The  title  was  in  the  safe  com- 
pany when  the  property  In  dispute  was  removed  from  the  state  of  Pennsyl- 
vania. Whatever  might  impair  that  title— the  continued  possession  and  exer- 
cise of  acts  of  ownership  over  it  by  Schwartz,  and  the  purchase  by  Norton — 
occurred  in  this  state.  The  legal  effect  and  consequences  of  those  acts  must 
be  adjudged  by  the  law  of  this  state.  By  the  law  of  this  state  it  was  not 
illegal  nor  contrary  to  public  policy  for  the  company  to  leave  Schwartz  in 
possession  as  ostensible  owner,  and  no  forfeiture  of  the  company's  title  could 
result  therefrom.  By  the  law  of  this  state,  Norton,  by  his  purchase,  acquired 
only  such  title  as  Schwartz  had  under  his  contract  with  the  company.  Noth- 
ing has  occurred  which  by  our  law  will  give  him  a  better  title.  The  Judgment 
should  be  reversed." 

It  will  be  recalled  that  the  court,  in  the  early  part  of  its  opinion, 
states : 

That  "the  delivery  of  the  safe  to  the  carrier  [in  Pennsylvania]  in  pursu- 
ance of  the  contract  was  delivery  to  Schwartz,  and  was  the  execution  of  the 
contract  of  sale,"  and  that  "his  title,  such  as  it  was,  under  the  terms  of  the 
contract,  was  thereupon  complete." 

This  shows  that  Schwartz  acquired  possession  of  the  safe  upon  its 
delivery  in  Pennsylvania,  and  that  his  possession  under  the  contract 
was  during  a  portion  of  the  time,  at  least,  in  Pennsylvania,  and  could 
not  have  been  exclusively  in  New  Jersey.  The  obvious  purpose  of 
the  court  in  stating  that  the  possession  of  the  conditional  vendee  was 
exclusively  in  New  Jersey  was  to  avoid,  if  possible,  the  application 
of  the  law  of  Pennsylvania,  which  the  court  recognized  as  applicable, 
and  would  render  the  reserved  title  of  the  vendor  void  as  against 
bona  fide  purchasers  if  the  conditiqnal  vendee  obtained  possession  of 
the  property  in  that  state.  This  misstatement  of  fact  resulted  in  a 
misapplicatioiL  of  the  law.  The  conditional  vendee  obtained  posses- 
sion of  the  property  in  Pennsylvania,  the  sale  was  made  there,  and 
the  title  to  the  property  as  between  the  parties  to  the  contract  and  as 
respects  third  parties  became  fixed  by  the  law  of  Pennsylvania.  By 
that  law  the  reservation  of  title  in  the  vendor  was  valid  as  between 
the  parties,  but  was  defeasible  and  invalid  as  respects  attaching  cred- 
itors and  bona  fide  purchasers.  When  the  property  was  removed  to 
New  Jersey,  the  reserved  title  of  the  vendor  as  respects  attaching 
creditors  of  and  bona  fide  purchasers  from  the  vendee  did  not  become 
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absolute,  but  remained  defeasible  and  invalid  the  same  as  it  was  in 
Pennsylvania. 

In  view  of  this  we  do  not  think  this  decision  or  any  others  follow- 
ing the  same  line  of  reasoning  and  based  upon  a  like  state  of  facts 
(Weinstein  v.  Freyer,  93  Ala.  257,  9  South.  285,  12  L.  R.  A.  700;  Pub- 
lic Parks  Amusement  Company  v.  Embree-McLean  Carriage  Co.,  64 
Ark.  29,  40  S.  W.  582)  should  be  followed.  If  the  delivery  of  posses- 
sion had  been  in  New  Jersey,  there  could  be  no  question  but  that  the 
contract  would  be  governed  by  the  law  of  that  state.  But,  as  posses- 
sion was  obtained  by  the  conditional  vendee  in  Pennsylvania,  and, 
under  the  law  of  that  state,  the  title  of  the  vendor  was  defeasible  and 
invalid  as  respects  third  persons,  though  valid  as  between  the  parties 
to  the  contract,  the  title,  thus  affixed  to  the  property  continued  with 
it  after  removal  to  New  Jersey,  and  should  have  enabled  a  bona  fide 
purchaser  to  acquire  a  good  tifle  there  as  well  as  in  Pennsylvania,  for 
the  law  of  the  latter  state  did  not  contravene  the  policy  of  the  law 
of  New  Jersey. 

The  case  of  Hervey  et  al.  v.  Rhode  Island  Locomotive  Works,  93 
U.  S.  664,  23  If.  Ed.  1003,  is  not  in  point.  In  that  case  the  vendor  of 
a  locomotive  engine  brought  replevin  in  Illinois  against  Hervey,  who 
purchased  the  engine  from  a  sheriff,  who  had  attached  it  in  a  suit 
brought  by  a  creditor  against  the  conditional  vendee.  The  engine  was 
originally  sold  under  a  conditional  bill  of  sale,  signed  by  the  vendor  in 
Rhode  Island  and  by  the  vendee  in  New  York,  and  the  engine  was  de- 
livered to  the  vendee  in  Rhode  Island  and  taken  to  Illinois,  where  it 
was  attached  and  sold  as  above  stated.  The  instrument  embodying  the 
agreement  was  not  recorded  either  in  Rhode  Island  or  Illinois  prior  to 
the  attachment.  It  was  held  that  the  Chattel-Mortgage  Act  of  Illinois 
(Rev.  St.  1874,  pp.  711,  712)  required: 

•Tliat  the  Instrument  of  conveyance.  If  it  have  the  eflCect  to  preserve  a 
mortgage  or  lien  on  the  property,  must  be  recorded,  whether  the  party  to  it 
be  a  resident  or  nonresident  of  the  state.  If  this  be  not  done,  the  instrument, 
80  far  as  third  persons  are  concerned,  has  no  validity." 

All  this  case  stands  for  is  that,  if  the  title  reserved  to  the  vendor  in 
Rhode  Island,  where  the  contract  was  made  and  executed,  was  valid 
as  respects  third  parties,  the  courts  of  Illinois  were  not  bound  to 
recognize  the  vendee's  title  as  valid,  as  the  contract  contravened  the 
policy  of  the  law  of  that  state,  in  that  its  recording  act  required  that 
such  a  contract,  wherever  made  and  executed,  to  be  valid  as  against 
creditors,  should  be  recorded  in  Illinois,  if  the  property  was  to  re- 
main in  the  possession  of  the  conditional  vendee  after  it  was  brought 
into  that  state.  This  is  an  important  point  to  keep  in  mind  in  con- 
sidering cases  involving  questions  of  this  nature. 

In  some  states,  as  in  Illinois,  it  is  held  that  its  recording  acts  apply 
to  contracts  of  conditional  sale,  wherever  made  and  executed,  if  the 
property  is  to  be  brought  into  the  state  and  remain  in  the  vendee's 
possession.  In  others  these  acts  are  held  to  apply  only  to  conditional 
sales  executed  by  the  delivery  of  possession  in  the  state  where  the 
recording  act  was  enacted  (Machine  Works  v.  lyang,  67  N.  H.  348,  31 
Atl.  20,  68  Am.  St.  Rep.  675 ;  Davis  v.  Osgood,  69  N.  H.  427,  44  Atl. 
152C.C.A.— 6 
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432;  Domtee  Casket  Co.  v.  Gunnison,  69  N.  H.  297,  45  Atl.  318); 
while  in  others  it  is  held  that  the  recording  act  applies,  not  only  to 
contracts  executed  by  delivery  of  possession  within  the  state  where 
the  recording  act  prevails  (Knowles  Loom  Works  v.  Vacher,  57  N. 
J.  Law,  490,  31  Atl.  306,  33  L.  R.  A.  305),  but  to  contracts  made  and 
executed  by  delivery  of  possession  in  another  jurisdiction,  if  the  con- 
tract contemplates  the  removal  to  and  possession  of  the  property  by 
the  vendee  in  such  state  (Lees  v.  Harding,  Whitman  &  Co.,  68  N.  J. 
Eq.  622,  60  Atl.  352,  355). 

In  Davis  v.  Osgood,  69  N.  H.  427,  44  Atl.  432,  the  action  was  trover 
by  the  conditional  vendor  against  a  mortgagee  of  the  conditional 
vendee  who  had  sold  the  property  under  the  mortgage  given  him  by 
the  conditional  vendee.  The  property  was  situated  and  the  contract 
of  conditional  sale  was  made  and  executed  in  Ellsworth,  Me.,  by  de- 
livery of  the  property  to  the  vendee,  who  removed  it  to  New  Hampn 
shire,  and  there  mortgaged  it  to  the  defendant.  The  conditional  sale 
was  recorded  in  New  Hampshire,  but  not  in  Maine.  The  law  of 
Maine  required  the  agreement  to  be  recorded,  and  provided  that  it 
should  be  invalid  as  against  any  other  person  than  the  parties  thereto 
unless  recorded  in  the  town  where  the  vendee  resided,  or,  if  he  resided 
without  the  state,  unless  it  was  recorded  in  the  place  where  the  prop- 
erty was  when  the  contract  was  made.  In  that  case  it  was  held  that 
judgment  should  be  entered  for  the  defendant,  for  the  reason  that  the 
contract  was  governed  by  the  law  of  Maine,  where  the  sale  was  exe- 
cuted by  delivery  of  possession,  and  that,  under  that  law,  the  reserved 
title  of  the  vendor  was  invalid  as  against  any  other  person  than  the 
parties  to  the  contract,  in  that  it  was  not  recorded  as  required.  In 
the  opinion  of  the  court  it  was  said : 

**Tlie  contract  between  the  plaintiff  and  Rlcker  [the  vendee]  was  a  condi- 
tional sale  of  chattels  in  Maine,  and  its  validity  is  to  be  tested  by  the  laws 
of  that  state.  Cleveland  Machine  Works  v.  Lang,  67  N.  H.  348,  Sm  [31  Atl. 
20,  68  Am.  St.  Rep.  675],  and  cases  there  cited.  Since  the  conditional  vendee 
resided  In  New  Hampshire,  the  sale  to  be  valid  against  *any  other  person 
than  the  parties  thereto'  required  that  the  notes  and  agreement  be  recorded 
in  Ellsworth,  where  the  property  was  when  the  notes  and  agreement  were 
executed.  The  neglect  to  have  them  so  recorded  was  fatal  to  the  plaintiff's 
claim.  The  provisions  of  our  statute  respecting  the  records  of  such  sales 
(P.  S.  c.  140,  8.  23)  apply  only  to  sales  that  are  made  within  the  state.  They 
have  no  extraterritorial  force." 

[2,3]  As  the  contracts  between  the  Mergenthaler  Company  and 
the  Publishing  Company  were  made  in  New  York,  and  executed  there 
by  delivery  of  possession  to  the  Publishing  Company,  the  contracts 
are  governed  by  the  law  of  that  state  and,  if  valid  there,  they  should, 
as  a  matter  of  comity,  be  upheld  and  enforced  in  Porto  Rico,  unless 
such  enforcement  would  be  in  contravention  of  the  policy  of  its  laws. 
From  the  time  the  property  was  brought  into  Porto  Rico  by  the  ven- 
dee to  the  time  it  was  turned  over  to  the  trustee  in  bankruptcy  it  re- 
mained in  the  possession  of  the  vendee.  During  this  period  the  laws 
of  Porto  Rico  did  not  require  that  conditional  sales  of  personal  prop- 
erty should  be  recorded.  In  1916  the  Legislature  of  Porto  Rico  pass- 
ed a  conditional  sale  recording  act  based  largely  upon  the  New  York 
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statutes.  Laws  Porto  Rico  1916,  p.  123.  This  act  virtually  recogniz- 
es that  contracts  of"  conditional  sale  were  theretofore  sanctioned  under 
the  laws  of  Porto  Rico,  and  provides  that  thereafter  the  reserved  title 
will  be  valid  as  against  everybody,  if  recorded,  but  invalid  as  against 
certain  persons  dealing  with  the  conditional  vendee  in  good  faith,  if 
not  recorded.  That  such  contracts  are  sanctioned  by  the  law  of  the 
island  is  also  evident  from  the  language  of  section  1222  of  the  Civil 
Code  of  Porto  Rico,  where  it  is  provided  : 

"Contracting  parties  may  make  the  agreement  and  establish  the  clauses 
and  conditions  which  they  may  deem  advisable,  provided  they  are  not  In  con- 
travention of  law,  morals,  or  public  order." 

It  would  seem,  however,  that,  while  under  the  law  of  the  island 
prior  to  the  recording  act  the  reserved  title  of  the  vendor  in  a  condi- 
tional sale  would  be  good  as  between  the  parties,  it  would  not  be  so  as 
against  purchasers  in  good  faith  fr6m  the  conditional  vendee.  This 
IS  shown  by  section  1376  of  the  Civil  Code,  which  provides: 

"If  the  same  thing  should  have  been  sold  to  difiPerent  vendees,  the  owner- 
ship shall  be  transferred  to  the  person  who  may  have  first  taken  possession 
thereof  in  good  faith,  if  it  should  be  personal  property." 

No  provision  of  the  Code  or  decision  has  been  brought  to  our  at- 
tention showing  that  a  title  so  held,  the  possession  being  in  the  vendee, 
would  be  invalid  as  respects  creditors  of  the  vendee.  On  the  contrary, 
it  appears  that  creditors  could  attach  and  hold  only  such  interest  in 
property  in  the  possession  of  the  conditional  vendee  as  the  conditional 
vendee  had,  for  section  4184  of  the  Rev.  St.  &  Codes  provides  that : 

**Credltors,  after  having  attached  the  property  of  which  the  debtor  may  b»' 
in  possession,  in  order  to  collect  all  that  is  due  them,  may  exercise  all  the 
rights  and  actions  of  the  latter  for  the  same  purpose,  excepting  those  inher- 
ent in  his  person.    ♦     ♦     ♦ " 

[4]  The  law  of  New  York  is  not  in  conflict  with  the  law  of  Porto 
Rico,  for  under  it  the-  reserved  title  of  the  conditional  vendor  is  ab- 
solute as  against  creditors,  though  defeasible  as  against  purchasers  in 
good  faith  from  the  conditional  vendee.  Consolidated  Laws  N.  Y. 
1909,  c.  41;  Personal  Property  Law  N.  Y.  §  62  et  seq. ;  Bryant  v. 
Swofford  Bros.  Dry  Goods  Co.,  214  U.  S.  279,  290,  29  Sup.  Ct.  614, 
53  L.  Ed.  997;  Prentiss  Tool  &  Supply  Co.  v.  Schirmer,  136  N.  Y. 
305,  310,  32  N.  E.  849,  32  Am.  St.  Rep.  737;  Hewit  v.  Berlin  Machine 
Works,  194  U.  S.  296,  301,  24  Sup.  Ct.  690,  48  L.  Ed.  986.  Section 
62  reads: 

"Except  as  otherwise  provided  in  this  article,  all  conditions  and  reserva- 
tions in  a  contract  for  the  conditional  sale  of  goods  and  chattels,  accompanied 
by  delivery  of  the  thing  contracted  to  be  sold,  to  the  effect  that  the  owner- 
ship of  such  goods  and  chattels  is  to  remain  in  the  conditional  vendor  or  in 
a  person  other  than  the  conditional  vendee,  until  they  are  paid  for,  or  until 
the  occurrence  of  a  future  event  or  contingency,  shall  be  void  as  against  sub- 
sequent purchasers,  pledgees  or  mortgagees,  in  good  faith,  and  as  to  them 
the  sale  shall  be  deemed  absolute,  unless  such  contract  of  sale,  containing 
such  conditions  and  reservations,  or  a  true  copy  thereof,  be  filed  as  directed 
in  this  article,  and  unless  the  other  provisions  of  the  Uen  law  applicable  to 
such  contracts  are  duly  compUed  with.** 
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[5]  In  the  opinion  of  the  District  Court  section  62  of  the  New  York 
Statutes  is  cited  to  sustain  the  proposition  that,  under  the  law  of  that 
state,  the  title  of  the  vendor  is  not  good  as  against  creditors  of  the 
vendee;  but  it  is  evident  that  the  court  could  not  have  had  the  text 
of  the  law  before  it,  for,  if  it  had,  it  could  not  have  reached  such  a 
conclusion.  This  error,  although  not  specifically  noted  in  the  assign- 
ments of  error,  is  such  an  obvious  one,  and  so  related  to  the  third  as- 
signment of  error  above  specified,  that  we  feel  called  upon  to  consider 
it  in  order  to  do  justice  and  make  a  complete  and  final  disposition  of 
the  case. 

Section  47a2  of  the  Bankruptcy  Act  of  July  1,  1898  (30  Stat.  557, 
c.  541),  as  amended  in  1910  (Act  June  25,  1910,  c.  412,  36  Stat.  840 
[Comp.  St.  1913,  §  9631]),  defines  the  rights  of  trustees  as  follows: 

"And  such  trustees,  as  to  all  property  In  the  custody  or  coming  Into  the 
custody  of  the  bankruptcy  court,  shall  be  deemed  vested  with  all  the  rights, 
remedies  and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceed- 
ings thereon;  and  also,  as  to  ail  property  not  in  the  custody  of  the  Ymuk- 
ruptcy  court,  shall  be  deemed  vested  with  iill  the  rights,  remedies,  and  pow- 
ers of  a  Judgment  creditor  holding  an  execution  duly  returned  unsatisfied." 

This  act  has  been  held  to  confer  upon  the  trustee  the  rights  which 
the  bankrupt  or  any  of  his  creditors  possessed  or  might  lawfully  pos- 
sess at  the  time  of  the  filing  of  the  petition.  Hewit  v.  Berlin  Machine 
Works,  194  U.  S.  296,  24  Sup.  Ct.  690,  48  L.  Ed.  986;  Potter  Mfg. 
Co.  V.  Arthur,  220  Fed.  843,  136  C.  C.  A.  589,  Ann.  Cas.  1916A,  1268; 
Clark  V.  Snelliny,  205  Fed.  240,  123  C.  C.  A.  430;  In  re  Floyd-Scott 
Co.  (D.  C.)  224  Fed.  987;  In  re  Pittsburg-Big  Muddy  Coal  Co.,  215 
Fed.  703,  132  C.  C.  A.  81 ;  Root  Mfg.  Co.  v.  Johnson,  219  Fed.  397, 
407,  135  C.  C.  A.  139.  But  as  the  Press  Company,  the  conditional 
vendee,  had  no  title  to  the  property,  by  reason  of  its  failure  to  com- 
ply with  the  conditions  of  its  contract,  and  the  reserved  title  of  the 
Mergenthaler  Company  is  valid  as  to  creditors  of  the  vendee,  the  trus- 
tee, who  stands  no  better  than  the  vendee  or  its  creditors,  has  no  right 
to  retain  the  property 

The  decree  of  the  District  Court  is  reversed,  the  case  is  remanded 
to  that  court,  with  directions  to  enter  a  decree  in  favor  of  the  peti- 
tioner, and  the  petitioner  is  awarded  costs  in  this  court 


(239  Fed.  34) 

BWART  et  al.  v.  SQUIRE. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    December  2,  1916.) 

No.  1381. 

1.  Boundaries  ^=»3(1)— Description — Relative  Importance  op  Conflictiwo 
e^jcments. 

In  ascertaining  the  boundaries  of  a  tract  of  land,  the  guides  in  the 
order  of  importance  are:  (1)  Natural  objects;  (2)  artificial  objects;  (3) 
adjacent  boundaries;  (4)  courses;  (5)  distances;  and  (6)  quantity — but 
the  rule  is  flexible,  and  does  not  control  against  the  intention  of  the  par- 
ties as  shown  by  the  description  taken  as  a  whole,  and  the  order  of  im- 

^=»For  oUier  cases  see  same  topic  A  KET-NUMBER  Id  all  Key-Numbered  DlgesU  ft  Indcxea 
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portance  Is  more  flexible  when  the  description  of  subdivisions  of  a  tract  Is 
ascertained  by  protraction  and  not  by  actual  survey. 

[Ed.  Note. — For  other  cases,  see  Boundaries,  Cent  Dig.  §(3,  5;  Dec. 
Dig.  <8=»3(1).] 

2.  Adverse  Possession  ^=»16(1) — ^Nature  and  Requisites — Actual  Posses- 

sion. 

Under  the  law  of  West  Virginia  the  building  of  a  small  house  on  a 
tract  of  land  by  a  claimant,  In  which  he  kept  some  toolfe,  but  which  he 
never  occupied,  the  cutting  of  a  few  saplings,  and  the  occasional  burning 
of  brush  do  not  constitute  adverse  iwssession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent  Dig.  §§  82, 
83,  87,  88 ;    Dec.  Dig.  <8=»16(1).] 

3.  Public  Lands  ^=»186 — Grants  of  State  Lands  by  Virginia — Effect  op 

Forfeiture  for  Nonpayment  of  Taxes. 

Under  the  law  of  Virginia  in  force  in  1840,  the  forfeiture  of  land  for 
nonassessment  and  nonpayment  of  taxes  under  a  senior  grant  transferred 
the  title  to  the  Junior  grantee  of  the  state  against  whom  the  land  was 
assessed,  and  by  whom  the  taxes  had  been  paid  for  5  years  only  when  tne 
claimant  under  the  junior  grant  was  in  possession. 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  Cent.  Dig.  §  599;  Dec. 
Dig.  <S=»186.] 

4.  Public  Lands  ^=>186 — Lands  Forfeited  to  State — Transfer  of  Title. 

Under  the  tax  statute  of  West  Virginia  as  construed  by  its  highest 
court,  each  separate  tract  of  land  must  be  returned  and  assessed  as  an  en- 
tirety, and,  if  any  imdivlded  interest  is  left  off  and  not  charged  with 
taxes  for  5  years,  the  omission  operates  as  a  forfeiture  of  the  entire 
land,  and  under  Const.  W.  Va.  1872,  art.  13,  §  3,  and  Code  W.  Va.  1913,  c. 
31,  §  40  (section  1099),  the  title  passes  to  a  claimant  under  a  Junior  grant 
as  by  adverse  possession  who  has  paid  the  taxes  thereon  for  5  years. 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  Cent.  Dig.  §  599;  Dec. 
Dig.  <S=»186.1 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  West  Virginia,  at  Charleston ;   Benjamin  F.  Keller,  Judge. 

Ejectment  by  Andrew  Squire  against  Harvey  Ewart  and  C.  L.  Park- 
er, administrators  of  the  estate  of  James  A.  Parker,  deceased,  and 
James  T.  McCreery.  Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

William  H.  Sawyers,  of  Hinton,  W.  Va.,  and  H.  M.  Patterson,  of 
Beckley,  W.  Va.  (T.  N.  Read,  of  Hinton,  W.  Va.,  on  the  brief),  for 
plaintiffs  in  error. 

J.  Lewis  Bumgardner,  of  Beckley,  W.  Va.,  and  W.  R.  Thompson,  of 
Huntington,  W.  Va.  Q.  J.  Divine,  of  Welch,  W.  Va.,  and  Z.  T.  Vmson, 
of  Huntington,  W.  Va.,  on  the  brief),  for  defendant  in  error. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.  The  only  question  now  made  in  this  action 
of  ejectment  is  whether  the  district  judge  erred  in  directing  a  verdict 
in  favor  of  the  plaintiff  for  the  land  in  dispute. 

The  declaration  covered  31,633  acres,  but  the  defendants  disclaimed 
title  to  all  the  land  described  therein  except  a  tract  of  750  acres.  They 
claim  this  tract  under  a  grant  of  the  state  of  Virginia  to  Thomas  Rut- 
ter  and  Reuben  Etting  for  174,673  acres,  dated  January  9,  1796.    The 
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•  plaintiff  claims  under  a  junior  grant  of  90,000  acres  to  James  Welch, 
dated  February  11,  1797.  The  proof  was  that  both  grants  covered  the 
land  in  dispute,  and  that  the  plaintiff  has  a  complete  chain  of  title  from 
Welch.  The  plaintiff  asserts  that  the  evidence  shows  conclusively:  (1) 
That  neither  of  the  defendants,  nor  those  under  whom  they  claim,  ever 
acquired  title  or  held  possession  of  any  part  of  the  land  under  a  senior 
grant;  (2)  that  if  the  defendants,  or  those  under  whom  they  claim, 
acquired  title  under  the  senior  grant,  either  by  conveyance  or  adverse 
possession  or  both,  it  was  forfeited  for  nonassessment  and  nonpayment 
of  taxes,  and  under  the  laws  of  the  state  of  West  Virginia  the  title  so 
forfeited  inured  to  the  plaintiff  as  a  holder  of  the  title  under  the  jimior 
grant  from  the  state,  who  had  paid  taxes  for  five  years. 

The  first  question,  then,  is  whether  the  defendants  ever  acquired 
title  under  the  senior  grant.  On  December  15,  1840,  the  whole  of  the 
tract  of  174,673  acres  covered  by  the  senior  grant  was  sold  as  land  for- 
feited for  taxes  by  Alfred  Beckley,  commissioner  of  delinquent  and 
forfeited  lands.  Before  the  sale  the  land  was  divided  into  28  lots.  Lot 
No.  2  was  purchased  by  Wilson  Abbott,  and  the  conveyance  was  made 
to  him  November  10,  1842.  The  defendants  claimed  from  Wilson 
Abbott  under  this  deed,  and  the  issue  of  fact  is  whether  the  land  in 
dispute  was  embraced  in  it. 

[1]  In  ascertaining  location  the  guides  in  the  order  of  importance 
are:  (1)  Natural  objects;  (2)  artificial  objects;  (3)  adjacent  bounda- 
ries; (4)  courses;  (5)  distances;  (6)  quantity.  But  the  rule  is  flex- 
ible, and  it  does  not  control  against  the  intention  of  the  parties  as  shown 
by  the  description  taken  as  a  whole.  Ruffner  v.  Hill,  31  W.  Va.  428,  7 
S.  E.  13;  Lewis  v.  Yates,  62  W.  Va.  575,  59  S.  E.  1073;  White  v. 
Luning,  93  U.  S.  514,  23  L.  Ed.  938;  Watkins  v.  King,  118  Fed.  524, 
55  C.  C.  A.  290;  Mylius  v.  Raine- Andrew  Lumber  Co.,  69  W.  Va.  346, 
71  S.  E.  404;  ToUey  v.  Pease,  72  W.  Va.  321,  78  S.  E.  Ill ;  McClure 
v.  Glady  Ford  Lumber  Co.,  183  Fed.  76,  105  C.  C.  A.  368.  The  order 
of  the  importance  of  the  guides  is  manifestly  the  more  flexible  when 
the  description  of  subdivisions  of  a  tract  is  ascertained  by  protraction 
and  not  by  actual  survey. 

For  the  purposes  of  the  sale  the  exterior  lines  of  the  original  tract, 
embracing  174,673  acres,  were  actually  surveyed,  the  courses  and  dis- 
tances being  given,  and  the  mile  and  half-mile  stations  indicated  by 
trees  numbered  on  the  plat.  The  separate  tracts  were  not  surveyed 
but  laid  out  by  protraction.  Within  the  boundaries  of  the  old  grant 
were  several  tracts  excluded  from  the  sale  because  the  titles  to  them 
in  other  persons  were  considered  to  be  superior  to  the  grant  of  1796. 
These  were  indicated  on  the  plat,  but  it  does  not  appear  that  they  were 
actually  surveyed.  One  of  these  tracts  was  the  Preston  survey  of  2,500 
acres,  the  natural  marks,  boundaries,  courses,  and  distances  of  which 
were  known  and  recognized;  and  they  are  now  acknowledged  to  be 
binding  on  the  parties  to  this  controversy.  The  first  call  on  the  deed 
from  Beckley,  commissioner,  to  Wilson  Abbott,  under  whom  defend- 
ants claim,  is: 

''Beginning  at  the  twenty  mile  tree  south  line  of  the  original  survey ;  then 
N.  10  W.  190  poles  to  the  two  white  oaks  and  a  red  oak,  corner  of  Preston's 
2,600  survey." 
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Comparison  of  the  map  by  which  the  sale  was  made  with  the  resur- 
veys  made  for  the  purposes  of  this  case  shows  beyond  doubt  that  Beck- 
ley  was  mistaken  either  as  to  the  location  of  the  20  mile  tree  called 
for  in  its  relation  to  the  Preston  survey,  or  as  to  the  location  of  the 
Preston  survey,  and  that  the  map  by  which  he  sold  is  incorrect  in  that 
respect.  He  either  thought  the  20  mile  tree  farther  east  than  it  was, 
or  the  Preston  survey  farther  west  than  it  was.  It  is  admitted,  how- 
ever, that  the  eastern  lines  of  tract  No.  2  must  conform  to  the  lines  of 
the  Preston  survey  for  which  it  calls  by  known  marks,  courses,  and 
distances.  The  line  N.  10  W.  190  poles  from  the  20  mile  tree  or  sta- 
tion as  ascertained  does  not  go  near  the  known  corner  of  the  Preston 
survey,  but  if  the  known  and  recognized  corner  of  the  Preston  survey, 
for  which  the  deed  calls,  be  taken  as  a  starting  point  and  the  call  re- 
versed to  ascertain  the  point  Beckley  meant  by  what  he  called  the 
twenty  mile  tree,  and  the  other  courses  and  distances  called  for  by  his 
description  of  tract  No.  2  followed,  the  result  is  a  tract  of  land  for  No. 

2  which  corresponds  in  shape,  course,  distance,  and  area  with  that 
tract  as  laid  down  on  the  old  map.  It  corresponds  also  with  the  under- 
standing of  Abbott  as  to  his  purchase  as  indicated  by  the  descriptions 
in  his  resales  of  the  tract  in  several  portions.  What  is,  perhaps,  more 
significant  it  corresponds  closely  with  the  distance  called  for  in  the 
southern  boundary  of  adjacent  tract  No.  1,  the  description  of  which 
called  for  the  20  mile  tree  as  the  southwest  corner.  Had  Beckley's 
mistake  been  in  supposing  that  the  Preston  survey  was  farther  west 
than  it  was,  this  would  not  have  been  the  case. 

On  the  other  hand,  it  is  contended  by  defendants  that  all  this  should 
be  held  to  be  overcome  and  the  location  controlled  by  the  description 
in  the  forfeiture  proceedings,  which  places  the  20  mile  tree  200  poles 
west  of  Guyandotte  Mountain,  and  the  designation  of  it  on  the  old 
map  as  west  of  the  mountain,  whereas  the  location  of  the  tract  as  con- 
tended for  by  the  plaintiff  would  place  the  20  mile  tree  east  of  the 
mountain. .  From  this  location  of  the  20  mile  tree  the  defendants  con- 
tend that  by  reversing  the  call  of  the  last  line  480  poles  the  southwest 
corner  is  ascertained.  To  correspond  with  this  it  is  reasoned  that  the 
northern  line  of  the  tract  described  in  the  deed  as  145  poles  should  be 
correspondingly  lengthened  to  573  poles;  or,  if  not,  then  the  course 
and  distance  of  the  western  line  should  be  disregarded,  and  the  west- 
em  line  run  from  the  last  call  of  the  deed  on  the  northern  line  to  the 
terminus  of  the  southern  line  as  contended  for  by  the  defendants.  It 
is  only  by  this  reasoning  that  the  land  in  dispute  can  be  made  to  fall 
into  tract  No.  2.  In  further  support  of  this  conclusion  tlie  defendants 
rely  on  the  fact  of  the  assertion  of  title  to  the  disputed  land  by  George 
Snuffer  claiming  under  Abbott,  his  undertaking  to  convey  the  land  to 
Azel  Ford  in  1892,  some  acts  of  Snuffer  indicating  possession,  and  suc- 
cessive conveyances  from  those  deriving  title  under  Snuffer,  including 
the  conveyance  to  the  defendants.  Reliance  is  also  placed  on  the  fact 
that  the  Beckley  map  indicates  that  the  boundary  between  tracts  2  and 

3  was  at  or  near  the  18i/^  mile  tree,  and  on  the  evidence  that  it  was 
considered  by  the  community  to  mark  the  boundary  between  tracts  2 
and  3. 
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It  will  be  observed  that  the  defendants'  theory  that  the  present  lo- 
cation of  the  20  mile  tree  is  controlling  requires  that  the  course  and 
distance  from  the  20  mile  tree  to  the  known  comer  of  the  Preston  sur- 
vey, the  length  of  the  northern  line,  the  location  of  the  Preston  survey 
on  the  map,  the  shape  of  tract  No.  2  on  the  map,  and  the  length  of  the 
southern  line  of  tract  No.  1  should  be  disregarded,  and  that  the  area 
of  tract  No.  2  should  be  increased  over  1,0(X)  acres,  and  that  too,  al- 
though the  20  mile  tree  could  not  be  found  and  the  evidence  of  Beck- 
ley's  mistake  as  to  its  location  seems  to  be  convincing.  The  deed  does 
not  call  for  the  18^^  mile  tree  and  therefore  the  course  and  distance 
cannot  be  varied  to  carry  the  western  line  to  that  point. 

While  it  is  impossible  to  reconcile  all  discrepancies,  the  plaintiff's  lo- 
cation is  made  out  so  clearly  that  we  do  not  Uiink  there  is  ground  for 
any  reasonable  difference  of  opinion.  It  reconciles  all  proved  marks, 
corners,  courses,  and  distances  set  out  in  the  deed,  except  the  location 
of  the  20  mile  tree.  The  call  for  the  20  mile  tree  is  not  sufficient  to 
overturn  so  many  strong  evidences  of  the  intended  location  as  con- 
tended for  by  the  plaintiff.  That  location  is  consistent  too  with  the 
shape  of  the  map  and  with  all  areas  called  for,  except  that  of  tract  No. 
3,  which  is  not  described  by  metes  and  bounds.  All  these  points  of 
agreement  leave  little  room  to  doubt  that  the  intention  of  the  grantor 
was  not  to  include  the  land  in  dispute,  and  his  intention,  gathered  from 
the  entire  transaction,  governs.  It  follows  that  the  conveyance  by  the 
commissioner  of  tract  No.  2  did  not  include  the  land  in  dispute,  and 
therefore  conferred  neither  title  nor  color  of  title  on  the  defendants* 
grantor,  Abbott,  and  that  no  adverse  possession  of  defendants  or  their 
grantors  of  any  portion  of  tract  No.  2  could  avail  as  adverse  posses- 
.sion  under  this  deed  as  title  or  color  of  title  to  the  land  in  dispute.  It 
follows  also  that  there  was  no  presumption  of  possession  in  the  defend- 
ants, since  they  had  no  title. 

[2]  But  the  defendants  contend  that,  even  if  it  be  true  that  the  land 
in  dispute  does  not  lie  within  the  boundaries  of  the  tract  conveyed 
by  Beckley,  commissioner,  as  tract  No.  2,  nevertheless  they  have  prov- 
ed sufficient  adverse  possession  under  color  of  title  derived  in  a 
different  way.  The  other  color  of  title  relied  on  begins  with  a  con- 
veyance from  George  Snuffer  to  Azel  Ford  September  18,  1892,  and 
continues  by  successive  conveyances  to  defendants.  This  color  of 
title  must  be  held  to  begin  with  this  conveyance  because  the  preceding 
deeds  are  all  limited  to  the  land  conveyed  by  Beckley,  commissioner, 
to  Abbott,  and,  as  we  have  seen,  that  deed  did  not  embrace  the  land 
in  dispute.  The  possession  of  Snuffer,  therefore,  before  the  execution 
of  his  deed  to  Azel  Ford,  could  not  extend  to  any  land  except  that 
in  his  actual  possession  because  he  had  no  color  of  title.  After  this 
deed  of  1892  from  Snuffer  to  Ford  there  was  no  continuous  adverse 
possession  on  the  part  of  the  defendants  for  10  years.  It  is  true 
that  one  of  the  defendants  claimed  the  land  and  leased  it  to  Farmer 
in  1902,  but  there  was  no  continuous  possession  by  Farmer.  He  built 
a  small  house  in  which  he  kept  some  tools,  but  which  he  never  oc- 
cupied, cut  a  few  saplings,  and  burnt  brush  from  time  to  time,  but 
this  was  not  the  adverse  possession  required  by  the  statute  of  West 
Virginia. 
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''A  mere  claim  to  possession,  accompanied  by  the  occasional  catting  of  tim- 
ber, the  prevention  of  trespasses,  the  payment  of  taxes,  and  the  assertion  of 
title,  Is  not  sufficient,  but  It  must  be  such  occupation,  use,  or  holding  of  the 
property,  or  change  In  Its  character,  as  will  make  such  claimant  during  such 
statutory  period  continuously  subject  to  be  treated  as  a  trespasser."  Wilson 
V.  Braden,  56  W.  Va.  372,  49  S.  B.  409,  107  Am.  St.  Rep.  927 ;  State  v.  Moore, 
71  W.  Va.  285,  76  S.  E.  461. 

The  plaintiff's  possession  of  a  portion  of  the  land  embraced  in  the 
interlock  with  the  older  grant  was  proved  to  have  been  continuous 
since  1899  under  the  junior  grant.  Hence  the  plaintiff's  possession 
of  a  part  of  the  interlock  would  extend  to  the  land  in  dispute,  and 
vest  in  him  a  good  title,  since  there  was  no  actual  possession  of  the 
defendant  after  1892  of  any  portion  of  the  land  in  dispute  sufficient 
to  confer  a  good  title,  and  no  possession  at  any  time  of  a  part 
of  the  interlock  under  the  senior  grant.  Camden  v.  West  B.  L.  Co., 
59  W.  Va.  148,  53  S.  E.  409;  Chilton  v.  White,  72  W.  Va.  545,  78 
S.  E.  1048. 

[3]  But  if  it  be  assumed  that  the  land  in  dispute  was  embraced  in 
the  conveyance  of  tract  No.  2,  and  that  the  defendants  and  those  under 
whom  they  claim  did  acquire  title  from  Beckley,  commissioner,  the 
plaintiff  is  nevertheless  entitled  to  recover  under  the  tax  laws  of  West 
Virginia  as  construed  by  the  Supreme  Court  of  that  state.  The  plain- 
tiff's first  claim  under  these  tax  laws  is  that  upon  the  forfeiture  in 
1840  of  the  whole  of  the  Rutter  and  Etting  grant  the  title  was  trans- 
ferred to  and  vested  in  his  predecessors  in  title  by  virtue  of  the 
junior  grant  and  payment  of  taxes  for  5  years.  This  claim  is  with- 
out foundation.  Under  the  laws  of  the  state  of  Virginia  then  in  force, 
the  forfeiture  for  nonassessment  and  nonpayment  of  taxes  under  a 
senior  grant  transferred  the  title  to  the  junior  grantee  of  the  state 
against  whom  the  land  was  assessed  and  by  whom  the  taxes  had  been 
paid  for  5  years  only  when  the  claimant  under  the  junior  grant  was 
in  possession.  Inasmuch  as  there  Was  no  proof  of  possession  at  that 
time  under  the  junior  grant,  this  forfeiture  inured  to  the  benefit  of 
the  state,  and  not  to  the  benefit  of  the  plaintiff  or  his  predecessors 
in  title.    Atkins  v.  Lewis,  14  Grat.  (Va.)  30. 

[4]  The  serious  claim  which  the  plaintiff  makes  to  the  benefit  of 
a  forfeiture  arises  under  the  law  of  the  state  of  West  Virginia  as 
it  stood  in  1883,  when  the  second  alleged  forfeiture  occurred.  The 
provision  of  the  Constitution  of  that  state  is  as  follows : 

**A11  title  to  lands  In  this  state  heretofore  forfeited,  or  treated  as  forfeited, 
waste  and  unappropriated,  or  escheated  to  the  state  of  Virginia,  or  this  state^ 
or  purchased  by  either  of  said  states  at  sales  made  for  the  non-payment  of 
taxes  and  become  irredeemable,  or  hereafter  forfeited,  or  treated  as  forfeited, 
or  escheated  to  this  state,  or  purchased  by  it  and  become  irredeemable,  not  re- 
deemed,  released,  or  otherwise  disposed  of,  vested  and  remaining  in  this  state, 
shall  be,  and  is  hereby  transferred  to,  and  vested  in  any  person  (other  than 
those  for  whose  default  the  same  may  have  been  forfeited  or  returned  delin- 
quent, their  heirs  or  devisees),  for  so  much  thereof  as  such  person  has,  or  shall 
have  had  actual  continuous  possession  of,  under  color  or  claim  of  title  for 
ten  years,  and  who,  or  those  under  whom  he  claims,  shall  have  paid  the  state 
taxes  thereon  for  any  five  years  during  such  possession;  or  if  there  be  no 
such  person,  then  to  any  person  (other  than  those  for  whose  default  the  same 
may  have  been  forfeited,  or  returned  delinquent,  their  heirs  or  devisees),  for 
80  much  of  said  land  as  such  person  shall  have  title  or  claim  to,  regularly 
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derived,  mediately  or  immediately  from,  or  under  a  grant  from  the  common- 
wealth of  Virginia,  or  this  state,  not  forfeited,  which  but  for  the  title  for- 
feited, would  be  valid,  and  who,  or  those  under  whom  he  claims  has,  or  shall 
have  paid  all  state  taxes  charged  or  chargeable  thereon  for  five  successive 
years,  after  the  year  one  thousand  eiirht  hundred  and  sixty-five,  or  from  the 
date  of  the  grant,  if  it  shall  have  issued  since  that  year;  or  if  there  be  no 
such  person,  as  aforesaid,  then  to  any  person  (other  than  those  for  whose  de- 
fault the  same  may  have  been  forfeited,  or  returned  delinquent,  their  heirs 
or  devisees),  for  so  much  of  said  land  as  such  person  shall  have  had  claim 
to  and  actual  continuous  possession  of,  under  color  of  title  for  any  five  suc- 
cessive years  after  the  year  one  thousand  eight  hundred  and  sixty-five  and 
have  paid  all  state  taxes  charged  or  chargeable  thereon  for  said  period." 
Const.  1872,  art.  13,  §  3. 

Section  1099  of  the  Code  of  West  Virginia  is  in  the  same  lan- 
guage. 

If  the  defendants  were  in  possession  rightfully  holding  under  the 
senior  grant  as  they  claim,  and  failed  to  have  the  land  assessed  and 
to  pay  the  taxes,  then  forfeiture  would  inure  to  the  benefit  of  the 
plaintiff  or  his  predecessors  in  title  claiming  under  a  junior  grant  and 
paying  taxes  for  the  5  preceding  years. 

It  appears  from  the  record  that  the  two  undivided  one-third  in- 
terests claimed  by  the  predecessors  in  title  of  the  defendants  were 
eritered  upon  the  land  books  and  charged  with  taxes.  But  it  also 
appears  that  one  undivided  one-third  interest  was  not  placed  on  the 
land  books,  and  not  assessed,  and  the  taxes  thereon  were  not  paid. 
It  is  not  a  compliance  with  the  tax  law  of  West  Virginia  to  place 
separately  on  the  land  books  undivided  interests.  In  construing  the 
Constitution  and  statute,  the  Supreme  Court  of  the  state  has  held 
that  each  separate  tract  must  be  returned  as  an  entirety,  and  that  if 
an  undivided  interest  is  left  off  and  not  charged  with  taxes  for  five 
successive  years,  the  omission  operates  as  a  forfeiture  of  the  entire 
land.  This  forfeiture  by  reason  of  the  failure  to  place  one-third 
interest  on  the  land  books  occurred  in  1883.  Before  that  time  the 
Supreme  Court  of  West  Virginia  had  decided  that  such  a  failure 
would  operate  as  a  forfeiture  of  the  entire  tract.  Smith,  Trustee,  v. 
Tharp,  17  W.  Va.  221.  And  this  decision  has  been  reaffirmed  by 
Toothman  v.  Courtney,  62  W.  Va.  167,  58  S.  E.  915,  921;  Caretta 
Ry.  Co.  V.  Fisher,  74  W.  Va.  115,  81  S.  E.  710. 

"These  cases  hold  that  the  lands  owned  by  cotersants  cannot  lawfully  be 
assessed  to  each  of  them  by  an  acreage  equal  to  his  share,  or  by  a  fractional 
part  representing  his  undivided  interest ;  and  that,  if  thus  assessed,  and  any 
undivided  interest  is  omitted  from  the  land  books  and  not  charged  with  tax- 
es for  5  successive  years,  title  to  the  entire  tract  becomes  forfeited,  and  vests 
in  the  state,  notwithstanding  entry  and  payment  of  the  taxes  assessed  may 
have  been  made  as  to  other  undivided  interests  therein."  Lawson  v.  Pocahon- 
tas, etc.,  Co.,  73  W.  Va.  296,  81  S.  E.  583. 

This  construction  of  the  state  statute  is,  of  course,  binding  on  this 
court. 

The  record  affords  no  escape  from  the  conclusion  that  the  plafntiff 
was  entitled  to  recover  the  land  in  dispute,  and  the  district  judge 
was  right  in  directing  a  verdict. 

Affirmed 
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(239  Fed.  41) 

SOUTHERN  RT.  CO.  v.  MATS.* 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    December  9,  1916.) 

No.  1449. 

1.  Masteb  and  Servant  <©=>288(5) — Injuries  to   Servant — ^Assumption  of 

Risk — Knowledge  of  Danger. 

Plaintiff  was  foreman  of  a  railroad  wrecking  crew,  and  was  required 
by  the  company  to  remain  with  the  wrecking  outfit  whenever  it  was  out 
on  the  road,  eating  and  sleeping  in  the  camp  car.  At  the  close  of  a  day's 
work  in  clearing  a  wreck,  the  outfit  was  to  be  taken  to  a  town  for  the 
night.  The  movement  of  the  outfit  on  the  road  was  under  the  control  of 
a  regular  train  crew,  not  subject  to  the  wrecking  foreman's  orders.  This 
crew  Intended  to  take  some  of  the  wrecked  cars  which  plaintiff  had  re- 
placed on  the  rails  back  to  the  same  town  where  the  wrecking  outfit  was 
to  spend  the  night,  and  the  conductor  made  up  the  train  with  the  bad- 
order  cars  between  the  engine  and  the  wrecking  outfit,  though  the  track 
was  on  a  grade  and  the  air  brakes  on  the  cars  could  not  be  connected,  so 
that  those  on  the  wrecking  outfit  were  cut  off  from  the  engineer's  control. 
Plaintiff  warned  the  conductor  of  the  danger  of  making  up  the  train  that 
way,  but  nevertheless  the  conductor  started  down  the  grade  without  any 
brakeman  at  the  hand  brakes.  A  coupling  between  the  wrecked  cars 
broke,  so  that  the  train  pulled  apart,  and  thereafter  the  two  parts  col- 
lided, injuring  plaintiff,  who  was  eating  his  supper  In  the  camp  car.  Held, 
that  it  could  not  be  said  as  a  matter  of  law  that  plaintiff  assumed  the 
risk,  though  he  knew  of  the  danger,  since  he  was  required  to  remain  with 
the  outfit,  and  the  act  of  the  conductor  In  proceeding  after  plaintiff's 
warning  was  an  assurance  of  safety  on  which  he  was  entitled  to  rely. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §  1077 ; 
Dec.  Dig.  <8=»288(5).] 

2.  Master   and    Servant   <®=>228(1) — Injuries   to    Servant — Contributory 

Negligence — Employers'  Liability  Act. 

In  an  action  under  Employers'  Liability  Act  April  22,  1908,  c.  149,  35 
Stat  65  (Comp.  St.  1913,  §§  SG57-8665),  which  provides  that  contributory 
negligence  shall  not  bar  recovery,  but  that  the  damages  shall  be  diminish- 
ed in  proportion  to  the  amount  of  the  negligence  attributable  to  him,  a 
recovery  for  injuries  to  a  servant  Is  not  defeated  by  proof  of  his  negli- 
gence, imless  it  Is  shown  that  such  negligence  was  the  sole  cause  of  the 
Injury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §  670 ; 
Dec.  Dig.  <8=»228(1).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Richmond ;  Edmund  Waddill,  Jr.,  Judge. 

Action  by  Z.  E.  Mays  against  the  Southern  Railway  Company  to 
recover  for  personal  injuries.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Thomas  B.  Gay  and  Eppa  Hunton,  Jr.,  both  of  Richmond,  Va.,  for 
plaintiff  in  error. 

Volney  E.  Howard  and  Irvin  P.  Whitehead,  both  of  Lynchburg,  Va., 
for  defendant  in  error. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 
PRITCHARD,  Circuit  Judge.     In  disposing  of  the  questions  in- 
volved herein  the  defendant  in  error  will  be  referred  to  as  plaintiff,  and 

^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
'Rehearing  dented  February  28,  1917. 
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the  plaintiff  in  error  as  defendant;   such  being  the  relative  positions 
occupied  by  the  parties  in  the  court  below. 

The  plaintiff  was  an  employe  of  defendant,  and  brings  this  action  to 
recpver  for  personal  injury,  pursuant  to  an  act  of  Congress  known  as 
the  federal  Employers'  Liability  Act.    Among  other  things  it  is  agreed : 

"That  the  defendant  was  a  common  carrier  by  railroad  engaged  In  Inter- 
state commerce,  that  It  was  operating  the  railroad  mentioned  In  the  declara- 
tion as  an  interstate  lallroad  in  Interstate  commerce,  and  that  the  plaintiff 
was  actually  engaged  as  an  employ^  of  the  defendant  In  the  performance  of 
interstate  work  on  said  railroad  at  the  time  of  receiving  the  injuries  com- 
plained of  in  the  declaration." 

It  appears  that  the  plaintiff  was  a  member  and  the  "foreman"  (called 
"derrick  foreman")  of  a  gang  of  six  men,  employes  of  defendant,  called 
a  "wrecking  crew,"  with  headquarters  at  Monroe,  Va.,  whose  duty  it 
was,  upon  receiving  orders,  to  go  with  the  Monroe  "wrecking  train" 
to  any  needed  point  for  the  purpose  of  removing  wrecked  cars  or  other 
obstructions  from  defendant's  tracks.  This  wrecking  train  consisted 
of  a  tool  car,  truck  car,  flat  car,  camp  car,  and  a  derrick  car.  Upon 
the  latter  were  installed  a  derrick  and  a  steam  engine  for  operating  the 
same,  weighing  74  tons.  When  the  wrecking  train  was  to  be  moved 
from  one  place  to  another,  and  while  it  was  out  in  service,  as  on  this 
occasion,  it  was  occupied  by  the  wrecking  crew  as  their  place  of  abode 
at  all  times  when  they  were  not  actually  at  work;  and  in  all  of  its 
movements,  in  shifting  on  the  side  tracks  or  when  running  on  the  road, 
it  was  in  charge  of  and  operated  by  a  regular  "train  crew,"  and  was 
drawn  by  a  regular  locomotive  engine.  This  train  crew  consisted  of  a 
conductor,  an  engineer,  a  fireman,  and  two  brakemen. 

The  wrecking  crew  and  the  wrecking  train  of  which  the  plaintiff 
was  foreman  was  sometimes  called  an  "outfit,"  and  this  one  was  called 
the  "Monroe  outfit."  This  outfit,  along  with  a  similar  outfit  from 
Spencer,  N.  C,  had  been  engaged  for  two  days  in  removing  a  wreck 
which  obstructed  defendant's  track  at  Reedy  Fork,  in  the  state  of 
North  Carolina.  On  the  evening  of  April  6,  1914,  the  removal  of  the 
wreckage  not  being  completed,  the  Monroe  outfit  (the  wrecking  crew 
and  wrecking  train)  had  been  assembled  at  Brown's  Summit,  a  short 
distance  from  Reedy  Fork,  for  the  purpose  of  being  taken  to  Greens-* 
boro  for  the  night,  to  be  returned  to  the  scene  of  the  wreck  the  follow- 
ing morning,  for  continuing  the  work.  During  the  day  a  number  of 
disabled  cars  had  been  taken  from  the  wreck  and  assembled  at  Brown's 
Summit.  It  was  a  part  of  the  defendant  company's  program  that  these 
disabled  cars  and  the  five  cars  composing  the  Monroe  wrecking  train 
should  be  made  up  into  a  single  train,  and  that  this  train  as  thus  made 
up  should  be  run  from  Brown's  Summit  to  Greensboro. 

Preparatory  to  being  placed  into  this  train,  the  five  or  six  disabled 
cars  had  been  coupled  or  chained  together  by  the  wrecking  crew,  with* 
the  aid  of  Conductor  Moore  of  the  train  crew  (as  was  his  duty)  under 
the  general  supervision  of  the  plaintiff.  After  the  completion  of  this 
work,  it  is  insisted  by  plaintiff  that  the  duty  of  himself  and  the  other 
members  of  the  wrecking  crew  was  ended.  After  the  plaintiff  had  in- 
formed Conductor  Moore  that  this  work  was  done,  the  plaintiff  and 
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all  of  his  crew  repaired  to  the  cars  of  the  wrecking  train  to  arrange  the 
tools  in  these  cars  for  the  trip  to  Greensboro  and  to  eat  supper,  all  of 
which  was  in  the  line  of  their  duty.  Thereupon  Conductor  Moore 
took  charge  of  the  situation ;  it  being  the  duty  of  himself  and  his  train 
crew  to  assemble  and  couple  the  disabled  cars  to  the  cars  of  the  wreck- 
ing train,  making  them  into  a  single  train,  and,  after  thus  making  up 
the  train,  to  run  it  into  Greensboro,  all  under  his  sole  direction.  The 
plaintiff  and  his  crew  took  no  part  in  this  work,  it  not  being  a  part 
of  their  duty. 

It  appears  that  at  this  juncture  the  two  brakemen  of  Conductor 
Moore's  train  were  absent,  and  that  the  conductor  undertook  to  move 
the  train  by  the  use  of  the  locomotive  engine,  without  the  aid  of  the 
brakemen  or  any  other  person.  It  is  insisted  by  plaintiff  that  the  con- 
ductor was  anxious  to  start  for  Greensboro,  and  therefore  did  not  wait 
until  he  could  get  aid  from  his  own  crew,  or  from  Conductor  Tarleton 
and  his  crew ;  that,  instead  of  moving  the  train  at  that  time,  he  should 
have  waited  until  it  could  have  been  moved  with  reasonable  safety. 
However,  it  appears  that  the  conductor  succeeded  in  shifting  and  get- 
ting all  the  cars  together  and  coupled  up  on  one  of  the  side  tracks,  with 
the  engine  in  front  looking  north,  and  on  a  very  steep  downgrade  with 
five  or  six  disabled  cars  placed  next  to  the  engine,  and  all  the  "wreck- 
ing train,"  including  the  74-ton  derrick  car,  which  was  coupled  behind 
and  next  to  the  disabled  cars,  all  coupled  into  one  train.  The  train  as 
thus  made  up  could  not  be  operated  by  air  brake  control  from  the  en- 
gine, because  the  air  brake  apparatus  as  well  as  the  hand  brakes  on  the 
disabled  cars  had  been  crippled,  and  air  brake  connections  with  the 
wrecking  train  could  not  be  made,  because  they  were  all  behind  the 
disabled  cars.  The  conductor  caused  the  engineer  to  put  the  train  in 
motion  in  this  unprotected  condition,  which  caused  the  coupling  be- 
tween two  of  the  disabled  cars  to  break,  thus  parting  the  train,  and 
subsequently  the  rear  part  of  the  train  crashed  into  the  forward  part 
from  lack  of  control,  causing  a  collision  which  was  so  violent  in  its 
nature  that  two  of  the  wrecking  crew  were  thrown  many  feet  and 
prone  upon  the  floor  of  the  car,  others  were  knocked  against  the  wall 
of  the  car,  stoves  and  tables  were  wrenched  from  their  fastenings,  and 
the  heavy  trucks  were  displaced  and  thrown  from  the  flat  car,  so  that 
it  required  a  derrick  to  replace  them.  The  plaintiff  was  thereby  in- 
jured. 

At  the  close  of  the  evidence  the  defendant  moved  the  court  to  direct 
the  jury  to  find  a  verdict  in  its  favor,  which  motion  was  refused,  and 
the  case  was  submitted  to  the  jury  with  instructions,  and  the  jury  found 
for  the  plaintiff  and  assessed  his  damages  at  $7,500,  from  which  judg- 
ment the  defendant  sued  out  a  writ  of  error. 

[1]  There  are  a  number  of  assignments  of  error,  but  upon  argu- 
ment in  this  court  it  was  practically  conceded  that  the  real  question 
involved  in  this  controversy  is  as  to  whether  the  plaintiff  assumed  the 
risk  incident  to  his  employment,  and  therefore  is  not  entitled  to  recover. 
It  is  urged  in  support  of  this  contention  that  the  plaintiff  knew  of  the 
unsafe  condition  of  the  cars  and  especially  the  manner  in  which  they 
were  coupled  together,  and  that  in  boarding  the  train  at  that  time  he 
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assumed  all  the  risks  incident  thereto,  and  that  the  court  below  erred 
in  refusing  to  direct  a  verdict  in  favor  of  defendant  upon  these  grounds. 
It  appears  from  the  record  that  plaintiff  relied  solely  on  the  second 
count  of  the  declaration.  Among  other  things,  the  court  below  in  its 
charge  made  the  following  statement  as  to  the  grounds  set  forth  in  the 
declaration  upon  which  plaintiff  relied  for  a  recovery  in  this  case : 

"The  jury  wlU  not  be  concerned  with  any  matter  contained  in  the  first, 
third,  and  fourth  counts;  the  plaintiff  not  asking  anything  under  those  three 
counts  of  the  declaration.  The  plaintiff,  however,  relies  on  the  negligence 
alleged  in  the  second  count  of  the  declaration.  The  acts  of  negligence  aUeged 
in  the  second  count  and  relied  on  by  the  plaintiff  are  the  following,  namely: 
Negligence  on  the  part  of  the  conductor  (1)  in  causing  or  permitting  the  train, 
as  it  was  then  made  upon  the  side  track,  to  be  put  in  motion  while  the  wreck- 
ing cars  which  were  then  occupied  by  the  plaintiff  and  other  members  of  his 
crew  were  coupled  to  said  train ;  and  (2)  without  any  provision  for  controU- 
Ing  the  movements  of  said  train,  or  any  car  thereof,  either  by  air  brake  or  by 
hand  brakes ;  and  (3)  in  negligently  falling  to  keep  any  reasonable  or  adequate 
lookout  or  watch  for  the  purpose  of  ascertaining  If  the  said  train  or  any  por- 
tion thereof  should  become  parted  from  another  portion  thereof;  (4)  or  for 
stopping  the  rear  part  If  it  should  become  parted;  (5)  or  to  provide  for  such 
lookout  or  watch." 

The  position  occupied  by  the  plaintiff  required  the  performance  of 
certain  duties,  and  a  careful  examination  of  the  evidence  leads  us  to 
the  conclusion  that  he  did  everything  on  this  occasion  required  of  him 
as  foreman  of  the  wrecking  crew.  From  the  very  nature  of  things 
the  plaintiff  as  foreman  of  this  crew  had  charge  of  the  rerailing  of  the 
cars,  and,  among  other  things,  it  follows  that  he  was  required  to  deter- 
mine as  to  whether  the  cars  rerailed  were  capable  of  being  moved. 
We  find  nothing  in  the  record  to  show  that  any  of  the  cars  rerailed 
were  not  capable  of  being  hauled  to  Greensboro. 

The  duty  of  moving  the  train,  as  we  have  stated,  likewise  devolved 
upon  the  train  crew,  under  the  direction  of  the  conductor.  The  plain- 
tiff, who  testified  in  his  own  behalf,  after  having  described  the  Ic^- 
cation  of  the  tracks,  and  referring  to  the  fact  that  he  had  performed 
all  the  duties  required  of  him,  except  to  fasten  the  derrick  down  with 
screws,  and  to  chain  it  so  as  to  keep  it  from  turning  around  when 
the  car  was  in  motion,  said: 

**We  had  to  stop  and  wait  for  him  to  make  this  coupUng,  and  to  keep  him 
from  pushing  over  us  while  we  were  fastening  down,  and  cleaning  out  the  ash 
pans  and  fixing  the  machine  up  in  general  to  run,  and  when  we  got  through 
with  our  work  we  walked  down  to  the  lower  end — ^the  north  end — of  the  cars 
where  the  engine  was,  and  the  conductor  then  asked  if  he  could  move  down 
to  the  switch.  I  told  him,  *Yes  ;*  and  I  asked  him  the  question  what  was  he 
going  to  do,  and  he  said,  *Pull  them  out  and  shove  them  up  on  the  main  line, 
all  of  them  ;*  and  I  told  him  that  he  had  his  train  made  up  in  the  position  he 
wanted  to  run,  that  if  I  was  In  his  place  I  would  not  handle  them,  that  those 
cars  (the  crippled  cars)  were  not  in  condition  to  handle  them,  with  a  heavy 
70-ton  derrick  on  the  far  end  of  them,  and  the  engine  on  the  other  end;  anci 
he  did  not  say  anything  more.  I  suggested  that  he  ♦  ♦  ♦  might  put  his 
engine  out  on  the  main  Une,  and  let  his  cars  drop  out  when  he  got  ready  to  go, 
and  let  them  couple  up ;  that  he  was  going  to  take  the  crippled  cars  to  Greens- 
boro." 
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The  plaintiff  further  testified  that : 

"It  was  not  reasonably  safe  to  start  a  train  coupled  up  as  It  was  at  that 
time  without  air  brakes  and  without  anybody  at  the  hand  brakes ;  that  it  was 
not  safe  at  all,  otherwise  he  would  not  have  called  the  conductor's  attention 
to  it ;  that  he  would  have  Just  taken  it  for  granted  that  he  knew  it  was  dan- 
gerous, and  would  not  have  undertaken  to  move  thwn ;  that  he  called  the  con- 
ductor's attention  to  it  before  he  went  into  the  car;  ♦  ♦  ♦  that  It  was 
unusual  to  move  a  train  in  that  condition." 

We  find  the  following  in  the  evidence  of  the  witness  Harvey: 

•*Q.  ♦  ♦  ♦  Now,  I  want  to  ask  you  if  It  was,  or  was  not,  a  safe  and 
prudent  thinpr  to  put  that  train  in  motion,  on  a  downgrade,  without  anybody 
to  man  the  hand  brakes  of  the  wrecking  train,  and  with  no  air  on  the  train? 
A-  No,  sir;    I  would  not  consider  it  prudent  or  safe  by  any  means/* 

This  witness  also  said  that,  if  the  exigency  was  such  as  to  re- 
quire the  train  to  be  moved  at  once  and  without  waiting  for  the  brake- 
men,  the  conductor  should  have  "given  the  signal  to  the  engineer 
and  have  handled  the  brakes  his  own  self."  It  is  true  that  there  was 
a  conflict  between  the  evidence  offered  by  plaintiff's  and  defendant's 
witnesses  as  to  the  way  in  which  the  train  was  made  up,  etc.,  but  all 
such  questions  were  submitted  to  and  passed  upon  by  the  jury.  It 
also  appears  from  the  evidence  that  the  foreman  and  wrecking  crew, 
while  not  engaged  in  work,  lived  in  the  camp  car ;  that  is  to  say,  took 
their  meals  in  this  car  and  also  slept  there,  and  were,  among  other 
things,  by  virtue  of  their  employment,  required  to  accompany  the 
wrecking  train  whenever  and  wherever  the  defendant  might  desire 
to  take  it  in  the  course  of  doing  the  particular  work  which  this  crew 
was  required  to  do. 

It  is  true  that  the  foreman  called  the  conductor's  attention  to  the 
fact  that  it  was  unsafe  in  his  opinion  to  move  the  cars  as  then  made 
up,  and  especially  in  view  of  the  fact  that  the  car  with  the  heavy 
derrick  was  attached  to  the  rear  of  the  bad-order  cars,  which  caused 
an  unusual  strain  on  the  temporary  couplings  that  were  being  used 
on  some  of  the  crippled  cars.  From  this  circumstance  it  is  argued 
by  counsel  for  defendant  that  the  plaintiff  had  full  knowledge  of  the 
dangerous  and  unsafe  manner  in  which  the  train  had  been  made  up, 
and  that  therefore  as  a  matter  of  law  he  assumed  any  risk  incident 
to  boarding  the  train  while  in  that  condition.  In  this  respect  counsel 
seems  to  overlook  the  fact  that  the  defendant  owed  the  duty  to  the 
plaintiff  to  make  up  the  train  in  a  reasonably  safe  condition,  and  like- 
wise to  operate  the  same  in  a  reasonably  safe  way.  The  fact  that 
the  conductor,  after  having  been  warned  by  the  plaintiff  as  to  the 
condition  of  the  train,  failed  to  adopt  the  suggestions  of  the  plaintiff 
and  proceeded  to  move  the  train  as  then  made  up,  under  the  circum- 
stances was  in  the  nature  of  an  assurance  to  the  plaintiff  that  the  train 
was  in  a  reasonably  safe  condition  at  that  time. 

While,  according  to  plaintiff's  own  testimony,  it  was  more  or  less 
hazardous  to  move  the  train  in  its  then  condition,  yet  he  testified  that 
if  the  conductor  had  required  the  services  of  the  brakemen,  so  as 
to  control  the  movement  of  the  train,  the  accident  would  not  have 
occurred.     The  plaintiff,  having  performed  his  duty,  had  a  right  to 
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expect  that  the  conductor  would  employ  such  means  as  might  be 
necessary  to  insure  safety  in  moving  the  train,  and  this  proposition 
was  submitted  to  the  jury,  and  the  issue  thus  raised  was  found  in 
favor  of  the  plaintiff;  i.  e.,  that  the  proximate  cause  of  plaintiff's 
injury  was  due  to  the  negligent  manner  in  which  the  train  was  moved 
under  the  immediate  direction  of  the  conductor.  The  plaintiff  only 
assumed  such  risks  as  were  incident  to  the  condition  of  the  cars  of 
which  he  had  knowledge,  or  by  diligence  could  have  known.  For 
instance,  if  he  had  rerailed  a  car  with  a  broken  axle  or  other  defect, 
with  full  knowledge  at  that  time  of  the  existence  of  such  defect, 
and  that  it  rendered  the  car  incapable  of  being  safely  transported, 
he  would  have  assumed  any  risk  incident  to  the  moving  of  such  car. 

From  the  evidence  it  appears  that  the  cars  were  in  condition  to  be 
moved,  and  that  the  wreck  was  due  to  the  fact  that  they  were  im- 
properly placed,  and,  owing  to  the  absence  of  the  brakemen,  'im- 
properly handled.  Therefore  his  injury  was  due  to  the  negligence 
of  the  conductor,  which  resulted  in  bringing  about  a  condition  that 
plaintiff  could  not  have  reasonably  anticipated,  and  under  such  cir- 
cumstances it  would  be  manifestly  unfair  to  hold  that  he  had  as- 
sumed the  risk  incident  to  a  condition  over  which  he  had  no  control, 
and  which  had  been  ci^ted  by  the  negligent  acts  of  a  fellow  servant 
This  would  be  especially  true  when  we  consider,  as  we  have  already 
stated,  that  plaintiff  was  compelled  to  accompany  the  wrecking  train 
from  place  to  place  under  the  direction  of  the  defendant.  At  any 
rate,  the  question  as  to  whether  the  defendant  assumed  the  risk  was 
one  for  the  jury  to  determine. 

[2]  It  appears,  among  other  things,  from  the  testimony,  that  a 
link  had  been  used  for  the  purpose  of  coupling  the  cars,  and  that  this 
coupling  was  the  one  that  broke  and  caused  the  wreck.  It  is  there- 
fore insisted  by  counsel  for  defendant  that  inasmuch  as  plaintiff  made 
the  coupling  with  this  link,  instead  of  chaining  the  cars  together,  he 
thereby  contributed  to  his  own  injury.  This  cannot  avail  the  de- 
fendant for  two  reasons:  (1)  It  appears  that  the  conductor  furnished 
the  link  used  for  this  coupling  and  was  present  when  the  coupling 
was  made;  and  (2)  the  doctrine  of  contributory  n^ligence  does  not 
so  apply  in  an  action  of  this  character  as  to  prevent  any  recovery; 
also  the  statute  under  which  this  suit  was  instituted  provides  that 
contributory  negligence  ''shall  not  bar  recovery,  but  the  damages 
shall  be  diminished  by  the  jury  in  proportion  to  the  amount  of  n^- 
ligence  attributable  to  such  employe." 

In  considering  the  facts  in  this  case  we  should  keep  in  mind  the  dis- 
tinction between  the  consequences  of  contributory  negligence  and  as- 
sumption of  risk.  Under  the  federal  Employers'  Liability  Act  one  is 
only  barred  from  recovery  where  it  appears  that  he  assumed  the  risk 
incident  to  his  employment.  On  the  other  hand,  contributory  negli- 
gence is  not  a  bar  to  recovery,  and  can  only  be  considered  in  ascertain- 
ing the  extent  to  which  damages  are  to  be  mitigated.  In  the  case  of 
Illmois  Central  Railway  Co.  v.  Skaggs,  240  U.  S.  66,  36  Sup.  Ct  249, 
60  L.  Ed.  528,  the  Supreme  Court  said: 
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•*It  may  be  taken  for  granted  that  the  statute  does  not  contemplate  a  re- 
covery by  an  employ^  for  the  consequences  of  action  exclusively  his  own ;  that 
Is,  where  his  Injury  does  not  result  in  whole  or  in  part  from  the  negligence  of 
any  of  the  officers,  agents,  or  employes,  of  the  employing  carrier,  or  by  reason 
of  any  defect  or  insufficiency,  due  to  its  negligence,  in  its  property  or  equip- 
ment. •  •  •  But,  on  the  other  hand,  it  cannot  be  said  that  there  can  be 
no  recovery  simply  because  the  injured  employ^  participated  in  the  act  which 
caused  the  Injury.*' 

From  the  foregoing  it  follows  that,  to  defeat  a  recovery,  it  must  be 
shown  that  the  sole  cause  of  the  injury  was  due  to  the  negligence  of 
the  plaintiff,  and  in  the  light  of  the  facts  in  this  case  it  would  be  absurd 
to  say  that  the  plaintiff  alone  contributed  to  the  cause  of  his  injury. 
In  the  case  of  Seaboard  Air  Line  Railway  Co.  v.  Horton,  239  U.  S. 
595,  36  Sup.  Ct.  180,  60  L.  Ed.  458,  the  Supreme  Court,  in  referring 
to  the  difference  between  assumed  risk  and  contributory  negligence, 
said: 

"That  there  was  a  constant  danger  that  the  tube  might  explode  was  abun- 
dantly proved,  and  was  admitted  by  plaintiff.  •  •  •  The  jury  might  rea- 
sonably believe  that  such  a  water  glass  would  probably  not  explode  In  the 
ordinary  use  of  It,  unless  it  was  imperfect  ♦  ♦  ♦  in  some  respect  other 
than  the  absence  of  the  guard  glass,  and  that,  since  there  was  no  evidence  of 
this,  Horton  was  justified  in  assuming  that  the  danger  of  an  explosion  was 
not  immediately  threatening.  ♦  ♦  ♦  It  would  require  a  much  plainer  case 
than  this  to  justify  taking  the  question  from  the  jury." 

At  an  earlier  hearing  of  the  case  of  Seaboard  Air  Line  Railway  Co. 
V.  Horton,  233  U.  S.  503,  34  Sup.  Ct.  639,  58  L.  Ed.  1070,  L.  R.  A. 
191 5C,  1,  Ann.  Cas.  191 5B,  475,  the  Supreme  Court  also  held  that, 
as  a  general  rule,  assumption  of  risk  is  one  of  fact  for  the  jury,  except 
in  cases  where  it  is  clearly  established  by  the  evidence  that  plaintiff  had 
assumed  the  risk.  Then  it  becomes  a  question  of  law  to  be  decided 
by  the  court.    In  referring  to  this  point  the  court  said : 

"The  distinction,  although  simple,  is  sometimes  overlooked.  Ck)ntributory 
negUgence  involves  the  notion  of  some  fault  or  breach  of  duty  on  the  part  of 
the  employ^;  and  since  it  is  ordinarily  his  duty  to  take  some  precaution  for 
his  own  safety  when  engaged  in  a  hazardous  occupation,  contributory  negli- 
gence is  sometimes  defined  as  a  failure  to  use  such  care  for  his  own  safety  as 
ordinarily  prudent  employes  in  similar  circumstances  would  use." 

It  is  earnestly  urged  that  the  court  below  erred  in  refusing  to  grant 
certain  instructions  as  tendered  by  defendant.  An  examination  of 
these  instructions  shows  that  in  the  main  they  were  given  as  requested, 
but  it  does  appear  that  they  were  modified  so  as  to  conform  to  the  the- 
ory upon  which  the  case  was  tried,  which  we  think  was  correct.  It 
therefore  follows  that  the  assignments  of  error  which  pertain  to  those 
facts  of  the  case  are  without  merit. 

For  the  reasons  stated,  the  judgment  of  the  lower  court  is  affirmed. 
162  CO.  A.—? 
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(239  Fed.  48) 

SPRING  COAL,  CO.  v.  KEECH  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit    December  21,  1916.) 

No.  1435. 

Corporations  <S=>568 — ^Insolvency  and  Receivers — Distribution  of  Estate 
— Interest. 

Under  the  general  principles  of  equity  In  the  administration  of  the 
estate  of  an  Insolvent  corporation  through  a  receivership,  where  there 
are  claims  of  different  rank,  the  holders  are  entitled  to  Interest  until  the 
time  of  payment,  even  though  the  holders  of  claims  of  Inferior  rank  may 
receive  no  dividend  at  all ;  and  this  is  especially  true  where  the  right  to 
such  Interest  during  a  receivership  is  expressly  given  to  a  prior  lienholder 
by  his  contract 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  if  2288,  2289; 
Dec.  Dig.  <S=>568.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Virginia,  at  Lynchburg ;  Henry  Clay  McDowell,  Judge. 
^  Suit  in  equity  by  Thomas  T.  Boswell  and  others  against  the  Big 
Vein  Pocahontas  Coal  Company.  From  an  order  confirming  report 
of  Edward  P.  Keech,  Jr.,  and  Harry  H.  Heiner,  late  receivers,  the 
Spring  Coal  Company,  intervener,  appeals.    Affirmed. 

Charles  C.  Bucknam,  for  appellant. 

W.  H.  De  C.  Wright  and  Robert  R.  Carman,  both  of  Baltimore, 
Md.,  for  appellees. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  JOHNSON, 
District  Judge. 

JOHNSON,  District  Judge.  The  Big  Vein  Pocahontas  Coal  Com- 
pany was  a  corporation  organized  under  the  laws  of  West  Virginia 
and  owned  coal  property  and  operated  it  in  the  state  of  Virginia.  On 
May  1,  1909,  the  said  company  by  indenture  conveyed  certain  of  its 
property  to  the  Colonial  Trust  Company,  a  Maryland  corporation,  as 
trustee,  to  secure  the  payment  of  an  issue  of  6  per  cent,  sinking  fund 
gold  coupon  bonds,  par  value  $1,000  each,  aggregating  $400,0(X).  Of 
these,  bonds  of  a  i>ar  value  of  $275,000  were  issued  and  outstanding: 
on  October  28,  1910.  Of  the  outstanding  bonds,  $212,000,  were  held 
by  bona  fide  purchasers  for  value  and  $63,000  were  held  by  creditors 
as  collateral  security  for  various  loans  and  obligations  of  the  company. 
On  October  28,  1910,  Thomas  T.  Boswell,  Andrew  C.  Snyder,  and 
Merville  H.  Carter,  creditors  and  bondholders,  on  behalf  of  these  and 
all  other  creditors  and  security  holders,  filed  a  bill  in  equity  against 
the  said  Big  Vein  Pocahontas  Coal  Company  in  the  United  States 
District  Court  for  the  Western  District  of  Virginia.  The  bill  alleged 
the  present  inability  of  said  company  to  meet  its  obligations.  Para- 
graph 17  said: 

"Your  orators  verily  believe  and  therefore  aver  that  the  pr(^)erty  and  assets 
of  the  defendant  coal  company  far  exceed  in  value  the  amount  of  its  indebt- 
edness, provided  its  integrity  is  maintained  and  Its  operation  continued,  and 

^s>For  other  cues  tee  lame  topic  A  KEY-NUMBER  in  all  Key-Numbered  DlgesU  &  Indexes 
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the  dissipation,  loss,  and  waste  which  would  inevitably  result  from  the  levy- 
ing of  execution  upon  the  same  prevented." 

Continuing,  the  complainants  set  forth  the  great  value  of  the  com- 
pany's property,  and  the  importance  of  keeping  it  in  operation  as  a 
going  concern,  in  order  that  it  might  be  sold  for  its  fair  value.  They 
continued  to  aver : 

"Your  orators  confidently  believe  and  therefore  aver  that  within  a  com- 
paratively short  time  either  a  reorganization  of  the  financial  affairs  of  the 
defendant  coal  company  can  be  effected  or  a  sale  of  its  property  made  upon 
terms  which  will  satisfy  all  said  creditors  and  security  holders,  but  in  order 
to  bring  about  such  a  result,  and  to  prevent  the  dissipation  and  waste  of  the 
assets  of  the  defendant  coal  company,  it  is  absolutely  necessary  that  this 
honorable  court  should  interpose  and  by  its  receiver  or  receivers  take  posses- 
sion of  all  the  property  and  assets,  both  real  and  personal,  of  the  defendant 
coal  company,  with  leave  and  direction  to  continue  to  operate  the  same  and 
with  power  and  authority  to  borrow  money.** 

Upon  the  filing  of  this  bill  the  court  appointed  receivers,  and  au- 
thorized and  directed  the  receivers  to  take  possession  of  the  property 
of  the  defendant  company,  and  to  operate  the  same  under  the  terms 
of  the  order  then  issued,  or  under  such  orders  as  might  thereafter  be 
issued  by  the  court.  On  November  4,  1910,  the  Colonial  Trust  Con> 
pany,  trustee,  filed  an  intervening  petition  in  the  said  District  Court, 
reciting  the  facts  relative  to  the  issue  of  the  bonds  issued  under  the 
deed  of  trust  of  May  1,  1909,  alleging  default  in  regard  to  the  same, 
together  with  the  request  of  the  bondholders  that  the  trustee  file  a 
petition  of  intervention.  The  trustee  further  stated  that  it  was  willing 
to  adopt  and  be  bound  by  the  averments  of  the  bill  of  complaint  filed 
by  the  complainants,  and  prayed  that  it  be  admitted  as  a  party  plain- 
tiff in  the  proceedings.  On  November  10,  1910,  such  petition  of  the 
trustee  was  allowed,  and  it  was  made  a  |>arty  plaintiff  in  the  proceed- 
ings, and  will  therefore  be  considered  one  of  the  petitioning  creditors. 

The  property  was  operated  by  the  receivers  from  the  28th  day  of 
October,  1910,  until  the  date  of  the  sale  on  December  31,  1914.  The 
profits  of  the  mining  department  alone  amounted  to  $282,465.31.  It 
thus  appears  that  the  defendant  company  was  operated  with  very 
great  success  and  with  very  large  profits  by  the  receivers.  During  the 
time  of  operation  of  the  property  by  the  receivers,  certain  litigation 
was  going  on  with  the  Brownings  in  regard  to  the  amount  due  by  the 
company  as  purchase  money. 

The  decree  of  sale  provided  among  other  things  as  follows : 

**In  case  said  parcel  No.  1  be  purchased  by  any  holder  of  the  bonds  of  the 
defendant  coal  company,  he  shall  have  the  option  and  right  to  make  payment 
for  the  said  parcel  No.  1  in  the  said  bonds  or  coupons,  or  both,  any  such 
bonds  or  coupons  thereon  shall  be  receivable  in  payment  as  cash  for  the 
amount  of  such  dividend  or  distribution  as  will  be  payable  to  the  same  out 
of  the  proceeds  of  the  sale  of  parcel  No.  1." 

The  property  was  purchased  by  a  committee  of  the  bondholders  for 
$350,000,  and  in  payment  thereof  they  deposited  with  the  court  bonds 
and  matured  coupons  thereon  to  the  amount  of  $273,000,  and  the  re- 
mainder of  the  purchase  money  was  paid  in  cash  or  its  equivalent 
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Article  16  of  the  deed  of  trust  hereinabove  referred  to  provided: 

"In  case  the  coal  company  make  default  in  the  payment  of  principal  or  in- 
terest of  the  coupon  bonds,  the  trustee  shall  personally  or  by  duly  constituted 
agents  or  attorneys  in  the  premises  take  possession  of,  manage,  and  control 
the  same  and  receive  the  income,  rents,  issues,  and  profits  thereof  until  sudi 
time  as  each  and  all  of  said  bonds  then  outstanding  and  all  coupons  thereon 
then  matured  or  which  shall  mature  and  become  payable  during  the  i>oeses- 
sion  of  said  real  and  personal  property  by  the  trustee,  its  agents,  or  attorneys 
shall  have  been  paid,  in  which  case  the  trustee  shall  apply  any  money  arising 
from  the  operation  of  said  real  estate  or  personal  property  first  to  the  erp^is- 
es  of  the  trust,  etc. ;  second,  to  the  payment  of  the  matured  and  maturing  in- 
terest coupons  on  said  bonds  then  outstanding;  and  thereafter  to  the  pay- 
ment of  the  principal  sum  of  said  bonds." 

It  was  further  provided  that  in  case  any  sale  of  the  real  and  personal 
property  conveyed  be  made  in  pursuance  of  the  terms  of  the  deed  of 
trust,  or  in  the  course  of  foreclosure  or  any  other  proceedings  for  the 
enforcement  of  the  trust,  the  proceeds  of  the  same  together  with  any 
incomje  arising  from  said  real  or  personal  property  in  the  hands  of  the 
trustee  or  of  any  receiver  or  other  officer  of  the  court  should  be  ap- 
plied as  follows :  First,  to  the  payment  of  costs,  etc. ;  second,  to  the 
payment  of  the  whole  amount  of  the  principal  and  matured  interest 
and  interest  upon  overdue  interest. 

The  Spring  Coal  Company  filed  its  petition  of  intervention  and  ap- 
pealed from  the  order  confirming  the  report  of  the  receivers.  Some 
question  is  made  in  the  argument  to  the  effect  that  the  decree  of  sale 
which  provided  that  the  bonds  and  the  interest  thereon  could  be  de- 
posited by  the  purchasers  was  final,  and  that  the  appeal  should  have 
been  taken  from  that  decree  and  not  from  a  formal  order  of  the  court 
confirming  a  report  of  the  receivers.  We  prefer  to  put  that  question 
to  one  side,  and  to  meet  the  real  question  presented  by  this  appeal 
upon  its  merits,  and  that  is :  Were  the  bondholders  entitled  to  interest 
on  the  coupons  that  matured  from  October  28,  1910,  when  the  re- 
ceivers were  appointed  until  the  sale  of  the  property  on  December  31, 
1914? 

The  appellant  contends  that  when  the  receivers  were  appointed  the 
property  passed  into  the  custody  of  the  court,  which  was  equivalent 
to  the  equitable  levying  of  an  execution  in  behalf  of  all  the  creditors 
in  proportion  to  their  claims  upon  the  funds  in  the  hands  of  the  court, 
and  that  any  delay  incident  to  the  administration  of  the  estate  is  the 
delay  of  the  court  and  not  the  default  of  the  debtor  and  that  all  in- 
terest ceased  from  the  time  the  court  took  charge  of  the  property. 
Numerous  authorities  are  cited  to  sustain  this  proposition.  We  have 
examined  all  the  cases  cited  from  the  decisions  of  the  United  States 
courts.  There  are  three  classes  of  cases  referred  to.  Quite  a  number 
of  cases  arising  out  of  the  settlement  of  insolvent  national  banks  are 
cited.  Such  cases  have  no  application  to  the  case  in  hand.  In  the  case 
of  Cook  County  National  Bank  v.  United  States,  107  U.  S.  448,  2  Sup. 
Ct.  561,  27  L.  Ed.  537,  the  court  said : 

"We  consider  that  act  (National  Banking  Act)  as  constituting  by  itself  a 
complete  system  for  the  establishment  and  government  of  national  banks. 
•    ♦    ♦    Everytliing  essential  to  the  formation  of  the  banks,    •    •    •    the 
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Winding  up  of  the  institutions,  and  the  distribution  of  their  efTects,  are  fully 
provided  for,  as  in  a  separate  code  by  Itself,  neither  limited  nor  enlarged  by 
other  statutory  provisions  with  respect  to  the  settlement  of  demands  against 
Insolvents  or  their  estates." 

It  follows,  therefore,  that  all  the  cases  arising  out  of  the  settlement 
of  insolvent  national  banks  have  been  settled  according  to  the  courts' 
construction  of  the  national  banking  act  and  not  in  accordance  with 
the  general  principles  of  equity. 

Many  cases  are  cited  by  appellant  which  arose  under  the  Bankrupt- 
cy Acts.  The  Supreme  Court  in  Bank  v.  United  States,  107  U.  S. 
452,  2  Sup.  Ct.  567,  27  L.  Ed.  537  referring  to  the  Bankruptcy  Act 
of  1867  (Act  March  2,  1867,  c.  176,  14  Stat.  517)  said: 

•*That  enactment  was  dealing  with  the  estates  of  persons  adjudged  to  be 
insolvent  under  that  law  and  covers  only  the  distribution  of  their  estates. 
It  has  no  further  reach." 

All  the  bankruptcy  cases  referred  to  arose  either  under  the  act  of 
1867  or  the  Bankruptcy  Act  of  1898  (Act  July  1,  1898,  c.  541,  30  Stat 
544),  and  they  are  settled  by  the  courts*  construction  of  the  provisions 
of  tiie  bankruptcy  laws,  and  have  no  reference  to  the  general  principles 
of  equity  jurisprudence. 

Eliminating  the  authorities  arising  under  the  statutes  referred  to, 
we  come  now  to  the  broad  question  as  it  arises  in  the  settlement  of 
insolvent  estates  according  to  the  general  principles  of  equity.  Courts 
of  equity  no  more  than  courts  of  law  have  power  to  make  contracts 
for  persons  or  corporations,  nor  can  courts  substitute  their  judgment 
for  the  judgment  of  the  parties  to  a  contract.  It  is  the  duty  of  courts 
to  construe  and  to  enforce  valid  contracts  as  the  parties  made  them. 
A  careful  reading  of  all  the  authorities  will  show  that  this  principle 
has  not  been  departed  from.  The  fact  that  courts  of  equity  have  al- 
lowed certain  claims  priority  over  lien  debts  has  sometimes  errone- 
ously been  construed  to  mean  that  courts  had  exercised  a  power  to 
modify  or  change  a  contract.  The  basis  of  such  an  allowance,  how- 
ever, is  found  in  the  fact  that  property  in  the  custody  of  the  court 
must  be  preserved  for  the  benefit  of  the  creditors,  and  the  cost  of 
such  preservation  must,  of  course,  be  borne  by  the  property  itself.  For 
example,  the  court  might  borrow  money  to  insure  property  covered  by 
lien,  and  the  cost  of  such  insurance  would  have  priority  over  the  lien 
debts.  If  cases  have  gone  beyond  this  and  violated  this  principle, 
it  seems  to  us  that  they  have  gone  further  than  the  court  had  any  right 
to  go. 

We  do  not  understand  that  the  courts  have  ever  declared  that  in- 
terest upon  contracts  which  provided  for  interest  must  stop  in  any  and 
all  events  when  property  passes  into  the  hands  of  the  court.  That 
is  a  rule  adopted  by  the  court  for  its  convenience  in  the  distribu- 
tion of  insolvent  estates  and  when  all  claims  are  of  equal  rank  or 
dignity.  When  the  estate  is  insolvent,  it  is  immaterial  to  the  creditor 
whether  the  dividend  is  calculated  on  the  basis  of  the  principal  alone, 
or  of  the  principal  and  interest  combined.  But  where  there  are  debts 
of  different  raiJc  or  dignity,  this  general  rule  does  not  apply.     Mr. 
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Justice  Lamar,  in  the  case  of  the  American  Iron  Co.  v.  Seaboard  Air 
Line  Railway,  233  U.  S.  261,  34  Sup.  Ct.  502,  58  L.  Ed.  949,  said: 

"Principal  as  well  as  Interest,  accruing  during  a  receivership,  is  paid  on 
debts  of  the  highest  dignity,  even  though  what  remains  is  not  sufficient  to  pay 
claims  of  a  lower  rank  in  full" — citing  Central  Co.  v.  Condon,  67  Fed.  84,  14 
C.  C.  A.  314 ;  Richmond  v.  Richmond  Railroad  Co.,  68  Fed.  105.  15  C.  C.  A. 
289,  34  L.  R.  A.  625 ;  First  National  Bank  v.  Ewing,  103  Fed.  168,  43  C.  C.  A. 
150. 

In  the  case  of  Central  Trust  Co.  v.  Condon,  67  Fed.  84,  14  C.  C. 
A.  314,  Circuit  Judge  Taft,  in  delivering  the  opinion  of  the  court, 
said: 

"This  is  not  a  case  where  the  distribution  is  to  be  made  pro  rata  between 
the  llenholders  and  the  bondholders,  in  which  case,  of  course,  interest  Is  not 
to  be  calculated  upon  the  claims  after  the  time  of  the  sequestration  of  the 
property  for  sale  and  distribution,  sq  long  as  the  claims  cannot  be  paid  in 
fuU"— citing  Bank  v.  Armstrong,  16  U.  S.  App.  465,  8  C.  C.  A.  155,  and  59  Fed. 
372.  "In  the  distribution  of  the  proceeds  of  a  common  security  between  liens 
of  different  priorities,  we  know  of  no  principle  by  which  interest  can  be  stop- 
ped on  the  amount  of  the  superior  lien  until  its  satisfaction.  As  between  the 
bondholders  and  the  llenholders,  the  llenholders  are  entitled  to  interest  to 
the  day  of  payment" 

In  the  case  of  Richmond  Construction  Co.  v.  Richmond  Railroad 
Co.,  68  Fed.  105,  15  C.  C.  A.  289,  34  L.  R.  A.  625,  Mr.  Justice  Lurton. 
delivering  the  opinion  of  the  court,  quotes  Mr.  Justice  Matthews  as 
saying : 

"Where  it  [interest]  Is  reserved  expressly  in  the  contract,  or  is  implied  by 
the  nature  of  the  promise,  it  becomes  part  of  the  debt,  and  is  recoverable  as 
of  right ;  but,  when  it  is  given  as  damages,  it  is  often  matter  of  discretion." 

Continuing  in  his  own  language,  the  justice  said: 

"In  Thomas  v.  Car  Co.  [149  U.  S.  116,  13  Sup.  Ct.  824,  37  L..Ed.  663],  here- 
tofore cited,  there  seems  to  have  been  no  definite  time  agreed  upon  as  to  pay- 
ment, and  interest  was  disallowed  because,  as  the  court  said,  the  delay  in 
payment  *was  occasioned  by  resisting  demands  made  by  the  car  company, 
which  the  result  of  the  litigation  shows  were  excessive,  if  not  extortionate.* 
The  contract  company  was  in  default,  and  interest  is  properly  allowable  from 
the  time  it  failed  to  pay  according  to  its  promise,  by  way  of  compensation  for 
the  delay  in  payment.  Neither  is  there  anything  in  the  fact  that  the  rail- 
road company  is  Insolvent,  nor  in  the  fact  that  the  allowance  of  interest  wUl 
diminish  the  fund  to  which  the  bondholders  may  look  for  the  payment  of 
their  bonds.  The  language  reUed  upon  in  support  of  the  decree  dlsaUowing 
interest,  from  the  (pinion  in  Thomas  v.  Car  Co.  that  *as  a  general  rule,  after 
property  of  an  insolvent  passes  into  the  hands  of  a  receiver,  or  of  an  assignee 
in  insolvency,  interest  is  not  allowable  on  the  claims  against  the  funds.*  was 
not  a  point  upon  which  that  pase  turned,  and  was  doubtless  intended  to  apply 
only  to  a  case  where  the  fund  is  insufficient  to  pay  all,  and  the  creditors  are 
all  of  the  same  rank.  •  •  •  This  is  not  a  case  of  the  distribution  of  an 
insufficient  fund  among  lienors  of  the  same  rank.  The  lien  claims  of  the 
subcontractors  are  by  the  statute  preferred  over  the  mortgage,  and  the  bond- 
holders are  entitled  only  to  that  which  remains  after  senior  liens  are  satis- 
fled.  If  interest  is  properly  due,  as  between  creditor  and  debtor,  the  interest 
is  just  as  much  a  part  of  the  principal  claim  as  the  principal  thereof." 

In  the  case  of  First  National  Bank  v.  Ewing,  103  Fed.  190,  43  C.  C 
A.  150,  the  court,  after  referring  to  the  case  of  Thomas  v.' Car  Co., 
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which  has  been  so  often  quoted  in  cases  of  this  kind  and  which  has  not 
always  been  read  in  its  proper  meaning,  said : 

"The  general  rule  announced  by  the  Supreme  Court  Is  applicable  to  the 
cases  where  the  fund  is  to  be  shared  by  creditors  without  liens,  or  by  those 
having  liens  of  equal  and  common  rank,  but  where  there  are  claims  of  several 
classes  with  liens  of  different  priorities,  the  holders  thereof  are  entitled  to  in- 
terest down  to  the  date  of  the  decree." 

Mr.  Justice  Lamar,  in  the  case  supra,  said : 

"Manifestly,  the  law  does  not  contemplate  that  either  the  debtor  or  the 
trustees  can,  by  securing  the  appointment  of  a  receiver,  stop  the  running  of 
Interest  on  claims  of  the  highest  dignity." 

In  the  case  now  under  consideration  the  deed  of  trust  not  only  se- 
cured the  pa)rment  of  the  principal  of  the  bonds,  but  it  specifically 
provided  that  in  case  of  receivership,  the  profits  arising  from  the 
operation  of  the  mine  should  be  applicable  to  the  interest  due  or  to 
become  due  during  the  receivership,  indicating  clearly  as  language  can 
the  intention  of  the  parties  that  the  bonds  should  bear  interest  in  case 
of  a  receivership.  Under  the  terms  of  the  contract,  it  was  not  only 
in  the  contemplation  of  the  parties  that  the  bonds  should  bear  inter- 
est during  the  receivership,  but  such  interest  was  made  a  lien,  not  only 
on  the  property  included  in  the  deed  of  trust,  but  upon  proceeds  from 
the  operation  of  the  property.  This  application  was  not  made.  The 
$282,000  of  net  profits  which  accrued  from  the  operation  of  the  mines 
was  applied  to  preferred  claims  upon  the  real  estate,  but  not  to  the 
preferred  claims  upon  the  profits  arising  from  the  real  estate.  That 
inured  greatly  to  the  benefit  of  nonlien  creditors.  As  the  property  em- 
braced in  the  deed  of  trust  sold  for  a  sum  exceeding  the  principal  and 
interest,  the  holders  of  the  bonds  and  the  coupons  thereto  attached  are 
entitled  to  be  paid  in  full,  not  only  according  to  the  terms  of  the  con- 
tract, but,  as  we  believe,  under  the  general  principles  of  equity.  It 
would  be  highly  inequitable  to  deprive  Hen  creditors  of  interest  for 
more  than  four  years,  while  the  mines  were  profitably  operated  for  the 
benefit  of  the  nonlien  creditors. 

The  case  most  generally  referred  to  is  the  case  of  Thomas  v.  West- 
em  Car  Co.,  where  the  court  said: 

"As  a  general  rule,  after  property  of  an  insolvent  passes  into  the  hands  of 
a  receiver,    •    •    •    interest  is  not  allowed  on  the  claims  against  the  funds.*' 

The  court  then  proceeded  in  that  case  to  deny  the  car  company  in- 
terest upon  its  claim  and  said : 

"We  see  no  reason  in  departing  from  this  [general]  rule  in  a  case  like  the 
present,  where  [the  claim  for  car  rentals]  will  be  paid  out  of  moneys  that  fall 
short  of  paying  the  mortgage  debt." 

We  think  a  careful  reading  of  all  the  authorities  will  show  that 
where  estates  are  insolvent  and  all  the  claims  are  of  like  dignity,  the 
court  declares  the  dividend  upon  the  basis  of  the  amount  of  princi- 
pal due  at  the  time  the  property  passed  into  the  hands  of  the  court. 
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because  it  is  immaterial  whether  the  dividend  is  calculated  upon  the 
interest  and  principal  combined,  or  the  principal  alone ;  but  where  there 
are  claims  of  different  classes,  and  one  is  secured  by  a  mortgage  of  real 
estate,  the  holder  of  such  mortgage  is  entitled,  not  only  to  the  prin- 
cipal, but  to  the  interest  that  accrues  up  to  the  time  of  satisfaction, 
even  though  nonlien  creditors  may  not  receive  any  dividend  at  all.  This 
must  be  so  if  the  court  enforces  contracts  as  parties  made  them.  It 
is  especially  true  when  the  court  retains  control  of  the  property  upon 
which  there  is  a  specific  lien  and  operates  that  property  for  a  long 
period  of  time  at  great  profit  for  the  benefit  of  nonlien  creditors.  The 
lower  court  did  not  err  in  allowing  interest  on  the  bonds  during  re- 
ceivership. Its  judgment  should  be  affirmed. 
Affirmed. 


(239  Fed.  54) 

WING  V.  DILLINGHAM  et  al. 

(Circuit  CJourt  of  Appeals,  Fifth  Circuit.    February  5,  1917.) 

No.  2808. 

1.  COBPOBATIONS     <g=»312(5) — TRANSACTIONS    .WFTH    DiBECTORS — OPTIONS. 

Where  a  director  of  a  corporation  acquired  timber  land  from  the  cor- 
poration under  an  agreement  giving  the  corporation  an  option  to  purchase 
within  a  time  fixed,  the  director,  notwithstanding  the  nature  of  the  con- 
tract, is  bound  to  pay  value,  and  cannot  take  the  land  at  an  immense 
profit. 

-  [Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  f  {  1383,  1385, 
1386,  1388,  1389;    Dec.  Dig.  <S=>312(5).] 

2.  COBPOBATIONS  ^=>312(5) — ^DlRECTOBS — KnOWLEDQB  OF. 

A  director,  who  acquired  land  from  his  corporation.  Is  charged  with 
knowledge  that  the  corporation  had  acquired  such  land  from  a  second 
company. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent.  Dig.  §f  1383,  1385, 
1386,  1388,  1389;   Dec.  Dig.  <S=>312(5).] 

3.  COBPOBATIONS  ^=^312(5) — DiBECTOBS — TbANSACTIONS. 

Where  a  director  purchased  corporate  property,  the  corporation  may 
avoid  the  sale,  at  its  option,  unless  the  sale  was  fairly  made,  and  the 
price  was  fair,  and  it  was  subsequently  ratified  by  the  stockholders,  or 
the  corporation  delayed  too  long  In  seeking  to  avoid  the  sale. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  f {  1383,  1385, 
1386,  1388,  1389;   Dec.  Dig.  <©=>312(5).] 

4.  COBPOBATIONS    ^=»312(5) — TBANSACTIONS    WITH    DiBECTOBS — ^PbIGE. 

Where  the  director  of  a  corporation  acquired  from  it  timber  land 
patented  only  a  year  before  acquisition,  the  inadequacy  of  price  cannot 
be  justified  on  the  ground  that  the  director  took  the  title  subject  to  at- 
tack by  adverse  holders,  for  limitations  do  not  run  against  the  state,  and 
no  title  by  limitations  could  have  been  perfected  within  the  time  title  was 
out  of  the  state. 

^     [E}d.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  Sf  1383,  1385, 
1386,  1388,  1389;   Dec.  Dig.  <S=»312(5).] 

^s>For  oUier  cases  see  same  topic  ft  KET-NUMBER  io  all  Key-Numbered  Digests  ft  Indexes 
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5.  COBPOBATIONS   ^==>312(5) — ^TBANSAOTIONS   with   DntBOTOBS — ^Pbice. 

Where  a  corporate  director  acquired  from  his  company  timber  land  re- 
cently patented  by  the  state  to  a  third  person,  sudi  director  cannot  justify 
the  inadequacy  of  price  on  the  ground  that  the  right  of  the  patentee  to 
acquire  the  land  was  being  brought  into  question,  for  that  issue  could  not 
arise  in  collateral  proceedings. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  fS  1383,  1385, 
1386,  1388»  1389;   Dec.  Dig.  <S=»312(5).] 

6.  CoBPOBATioNS  ^=»312(7) — ^Transactions  with  Dibeotoes— Delay  in  Set- 

ting Aside. 

Where  the  director  of  a  corporation,  which  was  in  financial  difficul- 
ties, acquired  timber  land  belonging  to  it,  advancing  sums  of  money  to 
discharge  corporate  debts,  a  delay  of  about  20  months  in  attacking  the 
sale  Is  not  such  a  delay  as  will  prevent  the  corporation  from  avoiding  it 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent.  Dig.  {  1391 ;  Dec. 
Dig.  <S=>312(7).] 

7.  Corporations  <@=»312(5) — Transactions  with  Directors — ^Vacation. 

Where  a  director  of  a  corporation  acquired  timber  land  belonging  to 
it  at  a  price  allowing  him  approxlnmtely  $250,000  profit,  the  transaction 
is  voidable  at  the  option  of  the  corporation  or  its  receiver;  the  rule 
being  the  same,  though  the  director  had  paid  value. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  Sf  1383,  1385, 
1386,  1388,  1389;   Dec.  Dig.  <g=>312(5).] 

8.  Corporations  <g=»312(7) — Directors — ^Vacation  of  Sale. 

Where  a  corporate  director,  at  the  request  of  the  president,  who  was  its 
general  counsel,  and  his  codi rectors,  six  of  whom  were  attorneys,  acquir- 
ed land  belonging  to  the  corporation,  advancing  sums  to  discharge  its 
liabilities,  such  director  Is  entitled,  having  been  assured  that  the  trans- 
action was  not  objectionable,  to  an  allowance  of  attorney's  fees  on  the 
vacation  of  the  sale  at  the  suit  of  the  receiver  of  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  §  1391 ;  Dec. 
Dig.  <g=>312(7).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Texas;   Waller  T.  Bums,  Judge. 

Suit  by  Charles  Dillingham,  as  receiver  for  the  Houston  Oil  Com- 
pany of  Texas,  and  others  against  Wilson  D.  Wing.  From  a  decree 
for  complainants,  defendant  appeals.    Affirmed. 

The  following  is  the  opinion  below  of  Burns,  District  Judge : 

This  is  a  suit  in  equity  by  the  Houston  Oil  Company,  a  Texas  corporation, 
and  its  receiver,  Charles  Dillingham,  to  recover  12  sections  of  land  from  the 
defendant,  Wilson  D.  Wing.  The  defendant  was  a  director  and  stockholder 
In  the  corporation  plaintiff.  The  corporation,  at  and  prior  to  said  time,  was 
the  owner  of  more  than  850,000  acres  of  timbered  lands  situated  in  different 
counties  in  the  eastern  and  southeastern  parts  of  Texas.  At  a  meeting  of  the 
directors  of  said  company,  held  in  the  city  of  New  York  in  November,  1903, 
tlie  board  of  directors,  consisting  of  nine  members,  six  of  whom  were  lawyers, 
the  company  being  in  great  financial  distress,  urged  their  codirector,  the  de- 
fendant herein,  to  advance  for  its  account  the  money  necessary  to  pay  the 
balance  due  Wallis,  Landes  &  Co.  upon  a  purchase  of  12  sections  of  land  and 
the  timber  thereon.  There  was  at  said  time  a  balance  of  $5,672.45  due  upon 
said  timber  contract ;   said  note  being  due  November  14,  1903,  and  being  the 

^=9For  other  cases  see  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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last  of  a  series  of  Hve  notes.  On  October  27,  1903,  having  theretofore  pur- 
chased the  timber,  Wallis,  Landes  &  Co.  purchased  from  the  state  of  Texas 
said  12  sections  of  land,  paying  $2  per  acre  therefor,  receiving  patents  there- 
to in  the  month  of  November  of  the  same  year.  January  14,  1901,  WallLs. 
Landes  &  Company  conveyed  said  lands  and  the  pine  timber  growing  thereon 
to  the  Beaumont  Lumber  Company.  Under  date  of  January  15,  1904.  the 
Beaumont  Lumber  Company,  at  the  instance  of  the  Houston  Oil  Company, 
conveyed  said  lands  and  timber  to  defendant,  Wilson  D.  Wing. 

The  defendant  having  agreed  to  advance  the  money  necessary  to  pay  off 
the  debt  due  Wallis,  Landes  &  Company,  the  Houston  Oil  Company,  at  a  meet- 
ing of  Its  directors  in  the  city  of  New  York,  on  the  26th  day  of  January,  1904, 
adopted  the  following  resolution;    Wilson  D.  Wing  not  voting: 

"Resolved,  that  the  president  of  this  company  be  and  he  is  hereby  author- 
ized on  behalf  of  this  company  to  execute  contract  with  Mr.  Wilson  D.  Wing, 
in  re  Wallis,  Landes  &  Co.  lands,  form  of  which  contract  is  now  before  this 
board." 

Acting  under  said  resolution,  the  Houston  Oil  Company  and  Wils<m  D. 
Wing,  the  defendant  herein,  on  January  27,  1904,  executed  the  following  con- 
tract: 

'* State  of  Texas,  County  of  Harris. 

**This  agreement,  entered  into  this  day  by  and  between  Wilson  D.  Wing, 
of  Bangor,  Maine,  party  of  the  first  part,  and  the  Houston  Oil  Company  of 
Texas,  party  of  the  second  part,  the  said  Houston  Oil  Company  of  Texas  be- 
ing a  private  corporation,  duly  incorporated  under  the  laws  of  the  state  of 
Texas,  and  being  authorized  to  make  this  agreement  by  resolution  of  its 
board  of  directors,  duly  passed,  witnesseth: 

**Elrst.  That  Wilson  D.  Wing  has  purchased  and  now  owns  the  following 
twelve  tracts  of  land,  each  situated  in  Jasper  county,  Texas,  and  each  pat- 
ented to  Wallis,  Landes  &  Co.  by  the  state  of  Texas,  viz.:  [Being  the  land  de- 
scribed in  the  original  bill  in  this  suit.] 

"Second.  That  said  Wilson  D.  Wing  hereby  binds  himself,  his  heirs,  legal 
representatives,  or  assigns,  to  convey  all  of  his  right,  title,  and  interest  in  and 
to  the  hereinbefore  described  lands  to  the  Houston  Oil  Company  of  Texas,  on 
or  before  six  months  from  the  date  hereof,  for  the  consideration  of  $6,749.1:*, 
and  whatever  sum  said  Wilson  D.  Wing  may  have  to  pay  to  his  attorney  or 
others  for  exi)enses  connected  with  the  sale  of  said  lands  to  the  said  Beau- 
mont Lumber  Company  by  Wallis,  Landes  &  Co.  to  the  said  Wilson  D.  Wing, 
and  all  taxes,  and  any  counsel  fees,  traveling  or  other  expenses  which  said 
Wing  may  deem  it  proper  to  incur  in  protecting  the  title  to  said  property,  or 
in  caring  for  or  protecting  said  lands  or  the  timber  thereon,  and  for  the  fur- 
ther consideration  of  the  payment  or  assumption  of  payment  by  the  Houston 
Oil  Company  of  five  certain  promissory  notes,  each  for  the  sum  of  $3,060.50. 
executed  by  the  Beaumont  Lumber  Company  to  Wallis,  Landes  &  Co.,  each 
bearing  10  per  cent,  per  annum  interest  from  October  27,  1903,  payable  semi- 
annually, and  ea(?h  bearing  date  the day  of ,  19 — ,  payable  to  the 

order  of  Wallis,  Landes  &  Co.  in  one,  two,  three,  four,  and  five  years  after 
October  27,  1903,  respectively,  and  for  the  further  consideration  of  the  pay- 
ment by  the  said  Houston  Oil  Company  of  Texas  of  10  per  cent  per  annum 
interest  on  the  said  $6,749.12,  and  the  expenses  above  referred  to. 

"Third.  And  the  said  Houston  Oil  Company  of  Texas,  for  the  consideration 
above  recited,  agrees  to  purchase  said  lands  from  the  said  Wilson  D.  Wing  on 
or  before  six  months  from  this  date,  and  to  pay  the  cash  consideration  herein- 
before provided  for,  together  with  the  interest  as  therein  provided,  and  tb 
pay  or  assume  to  pay  the  several  notes  to  Wallis,  Landes  &  Co.  hereinbefore 
provided  for. 

"Fourth.  If  the  Houston  Oil  Company  of  Texas,  on  or  before  six  months 
from  this  date,  shall  pay  the  cash  consideration  hereinbefore  provided  for, 
including  expenses  as  hereinbefore  provided,  and  shall  likewise  pay  or  as- 
sume to  pay  the  five  certain  promissory  notes  hereinbefore  referred  to,  then 
the  said  Wilson  D.  Wing  will  execute  and  deliver  to  the  said  Houston  Oii 
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Company  of  Texas  a  deed  conveying  to  it  all  of  his  right,  title,  and  interest 
in  and  to  the  said  several  tracts  of  land,  with  warranty  clause  against  any 
one  lawfully  claiming  or  to  claim  any  of  said  lands,  by,  through,  or  under 
said  Wilson  D.  Wing,  and  no  further. 

"Fifth.  It  is  specially  understood  and  agreed  that  time  is  made  the  essence 
of  this  agreement,  and  that  should  the  Houston  Oil  Company  of  Texas  fail  to 
pay  the  considerations,  as  hereinbefore  provided,  with  interest  thereon,  as 
hereinbefore  provided,  within  six  months  from  this  date,  the  five  certain 
promissory  notes,  then  the  obligation  of  said  Wilson  D.  Wing  to  sell  said 
lands  to  the  Houston  Oil  Company  of  Texas,  and  the  obligation  of  said  Hous- 
ton Oil  Company  of  Texas  to  purchase  said  lands  from  said  Wilson  D.  Wing, 
shall  each  and  both  finally  terminate,  so  that  neither  the  said  Wilson  D. 
Wing,  his  heirs,  representatives,  or  assigns,  nor  the  Houston  Oil  Company  of 
Texas,  shall  be  any  further  liable  in  any  manner  whatsoever  under  this 
agreement,  or  have  any  damages  for  failure  to  comply  with  same. 

•*Sixth.  It  is  specially  understood  that  the  Houston  Oil  Company  of  Texas 
shall,  ten  days  before  it  calls  for  any  conveyance  hereunder,  give  to  the  said 
Wilson  D.  Wing  notice  in  writing,  by  registered  mail  addressed  to  him  at 
Bangor,  Maine,  that  it  is  ready  to  close  said  purchase,  and  the  close  of  the 
matter  shall  be  made  at  the  Merrill  Trust  Company,  Bangor,  Maine,  all  pay- 
ments then  to  be  made  by  the  said  Houston  Oil  Company  of  Texas,  to  be 
made  either  in  cash  or  by  certified  checlc  of  a  New  York  banlt  or  trust  com- 
pany. 

"Seventh.  It  is  specially  understood  and  agreed  that  this  agreement  is  en- 
tered into  in  the  state  of  Texas,  and  that  It  Is  to  t)e  governed  by  the  laws  of 
said  state." 

On  the  following  day  the  Maryland  Trust  Company  filed  its  bill  of  com- 
plaint against  the  Houston  Oil  Company  and  the  Klrby  Lumber  Company 
with  the  clerk  of  this  court  at  Houston,  and  receivers  of  said  company  were 
appointed  on  February  Ist  thereafter.  The  Oil  Company  and  Its  receiver  not 
being  able  to  repay  the  said  Wing  the  money  so  advanced  within  the  time 
named  In  said  contract,  and  the  said  defendant  not  consenting  to  extend  the 
time  for  such  payment,  this  suit.  In  the  nature  of  a  supplemental  and  ancil- 
lary bill,  was  filed  March  20.  1906,  a  little  less  than  20  months  from  the  ex- 
piration of  said  contract.  The  plaintiff  tenders  all  sums  of  money  expended 
by  defendant  with  10  per  cent.  Interest  upon  each  Item  of  expenditure  from 
the  date  thereof,  and  prays  that  defendant  be  adjudged  to  hold  the  title  to 
said  lands  and  timber  growing  thereon  in  trust  for  said  Houston  Oil  Com- 
pany. The  defendant  stands  upon  his  contract  and  prays  that  he  go  hence 
with  his  costs. 

It  appears  from  the  "Agreement  as  to  Facts"  and  testimony  upon  the  trial 
that  the  defendant  arranged  and  subsequently  paid  the  balance  of  the  pur- 
chase money  due  upon  the  timber  contract,  said  sum  so  due  and  paid,  with 
interest,  being  |6,734.12,  and  assumed  to  pay  the  five  notes,  aggregating  $15,- 
000,  due  Wallls,  Landes  &  Co.  upon  the  sale  of  the  land.  It  should  be  stated 
that  the  purchase!  price  for  the  timber  was  $20,785,  with  Interest  at  10  per 
cent  from  November  14,  1898,  evidenced  by  five  notes  executed  by  the  Beau- 
mont Lumber  Company  in  favor  of  Wallls,  Landes  &  Co.  due  In  one,  two, 
three,  four,  and  five  years,  respectively,  from  date;  four  of  said  notes  being 
in  the  sum  of  $3,778.20  each,  and  the  last  note  in  the  sum  of  $5,672.45,  which 
last  note  was  paid  by  defendant.  Wing.  The  first  and  second  notes  were  paid 
by  the  Beaumont  Lumber  Company ;  the  third  and  fourth  notes  were  paid 
by,  or  at  the  request  and  for  the  benefit  of,  the  Houston  Oil  Company.  It  Is 
stipulated  between  the  parties  that:  "For  the  purpose  of  this  case,  It  Is 
agreed,  if  no  other  evidence  Is  offered  at  the  trial,  that  the  amount  of  stand- 
ing timber  on  the  land  in  question  at  the  date  of  Wing's  purchase  was  46,- 
000,000  feet ;  but  it  is  further  agreed  that  at  said  time,  and  until  after  July, 
1904,  he  had  only  a  general  knowledge  as  to  the  quantity  of  timber  on  said 
land." 

Upon  the  trial  further  evidence  was  offered  by  the  complainant,  showing 
that  each  and  every  survey  had  been  cruised  and  the  timber  thereon  estl- 
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mated  by  experts,  said  work  being  completed  in  January,  1909,  with  the  fol- 
lowing result: 

Survey.  Number  of  Feet 

1.  246 5,937,920 

2.  152 7,025,200 

3.  146 7,556,195 

4.  144 5.120,000 

5.  142 4,480,000 

6.  140 6,400.000 

7.  136 4,811,000 

8.  114 5.163,760 

9.  110 6,660,000 

10.  108 10,560,000 

11.  106 5,952,000 

12.  112 5,457,500 

Total   75.123,575 

The  evidence  fixes  the  market  value  of  the  timber  at  $5  per  thousand  feet 
(testimony  of  John  H.  Kirby),  and  under  the  stumpage  contract  between  the 
Houston  Oil  Company  and  the  Kirby  Lumber  Company  the  latter  was  to  pay 
said  sum  for  each  thousand  feet  so  cut,  which  contract  was  well  known  to 
defendant. 

[1]  It  would  be  well  to  examine  the  profit  to  the  defendant  as  the  result  of 
this  transaction.  January,  1904,  the  defendant  paid  the  sum  of  $6,734.12,  be- 
ing balance  due  for  said  timber,  and  assumed  to  pay  five  notes  of  $3,000  each, 
due  in  one,  two,  three,  four,  and  five  years,  with  interest  at  10  per  cent  from 
October  27,  1903;  said  notes  with  interest  have  been  discharged  by  the  de- 
fendant. The  land  thus  acquired,  without  the  timber,  may  be  presumed  to 
equal  or  exceed  Jn  value  all  that  was  paid  therefor.  The  standing  timber, 
under  the  evidence,  is  in  excess  of  75,000,000  feet,  and  at  $5  per  thousand 
reaches  the  sum  of  $375,000,  showing  a  profit  to  the  defendant  by  reason  of 
the  timber  alone  of  more  than  one-third  of  $1,000,000.  This  of  itself  is  all 
that  equity  will  require  to  avoid  the  contract  between  the  parties,  and  there 
are  reputable  authorities  to  the  point  that  such  a  contract  is  absolutely  void. 
This  state  of  facts,  perhaps,  has  never  been  witnessed  before.  Even  if  the 
transaction  should  be  deemed  an  option  to  buy,  the  director  would  be  required 
to  pay  the  value  of  said  option. 

Under  all  the  evidence,  it  clearly  appears  that  the  Beaumont  Lumber  Com- 
pany held  the  land  and  timber  in  trust  for  the  Houston  Oil  Company,  and 
prior  to  the  contract  between  the  plaintiff  and  defendant  Conveyed  by  deed  all 
lands  and  assets  of  every  description  to  John  H.  Kirby,  said  deed  being  dated 
January  3,  1904,  and  said  John  H.  Kirby  held  under  said  conveyance  In  trust 
for  the  Oil  Company. 

[2,  3]  As  a  director,  the  defendant  by  law  is  charged  with  the  knowledge 
that  in  1901  the  plaintiff  acquired  the  holdings  of  the  Beaumont  Lumber 
Company.  It  was  a  matter  generally  known  and  had  been  given  wide  pub- 
lication. The  defendant  became  a  holder  of  stock  In  the  Oil  Company  in 
July,  1901,  and  conveyed  large  timber  holdings  to  said  company  in  exchange 
for  the  stock;  of  said  company.  The  option,  running  for  six  months,  from 
Wing  to  plaintiff,  may  be  eliminated.  For  Illustration:  Say  that  no  option 
to  buy  was  granted,  would  this  change  the  status.  If  the  OH  Company  h^d 
the  legal  title  to  the  land  in  question,  and  made  fee  simple  conveyance  to  the 
defendant,  would  this  aid  or  change  the  transaction?  Surely  not  It  has 
never  been  held  that  a  director  can  buy  anything  of  value  from  the  cori)ora- 
tion  he  serves,  unless  the  purchase  is  fairly  made  and  to  the  advantage  of  the 
company.  In  all  cases  It  Is  the  uniform  holding  that  the  sale  must  be  fairly 
and  openly  made  and  for  a  fair  consideration,  and  then  the  sale  is  voidable 
at  the  election  of  the  company.  Wherever  there  has  been  a  sale  by  the  cor- 
poration to  the  director,  In  a  suit  to  annul  and  avoid  the  same,  If  the  plaintiff 
failed  to  recover.  It  was  upon  the  grounds:  First,  the  sale  was  fairly  made; 
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second,  the  thing  sold  brought  Its  value;  third,  the  sale  was  subsequently 
ratified  by  the  stockholders ;  or,  fourth,  the  party  at  interest  delayed  too  long. 

[4]  Defendant  insists  that  he  assumed  the  hazard  of  adverse  litigation,  in 
that  he  found  squatters  in  possession  of  some  of  the  land.  This  contention  is 
not  entitled  to  serious  consideration.  The  title  remained  in  the  state  until 
November,  1903,  when  patents  issued.  It  requires  a  squatter  to  squat  and  so 
continue  for  ten  years  before  he  acquires  title.  His  claim  of  title  by  limita- 
tion could  only  commence  in  this  case  after  issuance  of  patent;  limitation 
does  not  run  against  the  state. 

[6]  Another  suggestion  of  hazard  and  risk  assumed  by  defendant,  as  he  al- 
leges, is  that  parties  were  bringing  into  question  the  right  of  Wallis,  Landes  & 
Co.  to  acquire  the  lands  by  purchase  from  the  state.  This  issue  could  not 
arise  in  collateral  proceedings.  The  state  alone  could  complain,  in  a  proper 
proceeding  had  for  that  purpose.  Upon  the  authority  of  Twin  Lick  Mining 
Company  v.  Marbury,  91  U.  S.  587,  23  L.  Ed.  328,  and  upon  all  Texas  authori- 
ties bearing  upon  the  principle  involved  in  this  case,  the  plaintiff  is  clearly 
entitled  to  the  relief  for  which  he  prays. 

[S]  In  the  case  cited  the  purchase  was  made  from  the  trustee  at  public  sale 
after  timely  notice,  and  not  from  the  corporation,  and  the  decision  concludes 
with  this  statement:  "We  think,  both  on  authority  and  principle — a  principle 
necessary  to  protect  those  who  invest  their  capital  and  their  labor  in  enter- 
prises useful,  but  hazardous — ^that  we  should  hold  that  plaintiff  has  delayed 
too  long."  The  doctrine  is  well  settled  that  the  option  to  avoid  such  a  sale 
must  be  exercised  within  a  reasonable  time.  In  the  case  referred  to  the  bill 
was  filed  four  years  after  sale  by  the  trustee,  and  for  this  reason  it  Is  held 
that  plaintiff  waited  too  long. 

[7]  One  of  the  most  frequent  frauds  perpetrated  upon  a  corporation  and  its 
stockholders  is  where  one  or  more  of  the  directors  purchase  property  from 
the  corporation,  directly  or  indirectly,  or  participate  in  the  profits  of  such  a 
purchase.  The  law  is  well  settled  that  a  director's  purchase  of  property  from 
the  corporation  is  voidable  at  the  option  of  the  corporation,  even  though  the 
director  paid  fully  as  much  as  the  property  is  worth.  Cook  on  Corporations, 
§653. 

[8]  The  defendant  is  entitled  to  have  returned  to  him  all  sums  of  money  by 
him  prc^erly  expended,  with  interest  at  10  per  cent,  from  date  thereof.  This 
the  plaintiff  tenders,  and,  upon  said  items  of  expenditure  being  ascertained 
and  paid  into  the  registry  of  the  court,  the  plaintiff  may  have  a  decree  for 
the  land  and  timber  involved.  By  reason  of  the  facts  in  this  case,  the  de- 
fendant having  relied  upon  the  statement  of  the  president  of  the  company, 
who  was  also  its  general  counsel,  familiar  with  Texas  law,  and  recognized  as 
a  lawyer  of  experience  and  ability,  should  he,  in  equity,  be  compensated  for 
the  additional  expense  which  he  has  incurred  in  preparing  and  defending  this 
cause?  If  the  court  adopts  this  view,  the  solicitors  of  record  agree  that  the 
court  may  fix  the  fee  due,  and  earned  by  his  counsel,  though  plaintiff  does  not 
admit  any  liability  upon  this  item. 

It  seems  to  me  that  conscience  and  good  morals  both  require,  under  the 
peculiar  facts  of  this  case  that  the  defendant  should  be  made  whole.  Equity 
demands  that  the  plaintiff  do  full  justice  in  the  premises.  The  defendant, 
by  reason  of  yielding  to  the  urgent  importunities  of  the  president  and  his  co- 
directors,  six  of  whom  were  lawyers,  should  not  be  required  to  sustain  loss. 
The  law  does  not  permit  him  to  profit.  Equity  would  decree,  by  reason  of 
his  reliance  upon  the  statements  of  so  many  lawyers  of  good  repute,  and 
moved  to  action  thereby,  that  the  defendant  should  not  suffer  a  substantial 
injury.  A  fee  of  $10,000  to  his  counsel  will  be  allowed,  and  the  decree  will 
so  provide. 

Henry  C.  Coke,  of  Dallas,  Tex.,  for  appellant. 
H.  O.  Head,  of  Sherman,  Tex.,  and  T.  M.  Kennerly,  of  Houston, 
Tex.,  for  appellees. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge.  ^ 
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PER  CURIAM.  The  judge  who  heard  this  case  gave  elaborate  rea- 
sons for  the  decree  rendered,  and  from  our  examination  of  the  entire 
record,  in  the  light  of  exhaustive  briefs  and  oral  argument,  we  find 
that  the  equities  are  with  the  appellees,  and  we  concur  in  the  reasoning 
and  conclusions  reached. 

The  decree  appealed  from  is  affirmed. 


(239  Fed.  60) 

ARZUAGA  et  al.  v.  GONZALEZ  et  al. 

(Circuit  Court  of  Appeals,  First  Circuit.     January  12,  1917.) 

No.  1239. 

Principal  and  Agent  <g=»171(9) — ^Affirmance  of  Contract — Effect. 

For  one,  knowing  all  the  facts,  to  sue  her  agent  for  the  money  received 
by  him  on  a  sale  he  had  made  on  her  behalf,  is  an  affirmance  of  the^sale, 
whereby  she  waives  right  to  maintain  action  to  avoid  it  on  the  ground  of 
his  lack  of  authority  or  fraud. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  {  655; 
Dec.  Dig.  <3=>171(9).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Porto  Rico ;  Hamilton,  Judge. 

Suit  Dy  Isabel  Gonzalez  y  Gonzalez  and  another  against  Francisco  Ar- 
zuaga  e  Izaguirre  and  others.  From  an  adverse  decree,  defendants  ap- 
peal.   Reversed  and  remanded,  with  directions. 

Francis  H.  Dexter,  of  San  Juan,  Porto  Rico  (Jacobs  &  Jacobs,  of 
Boston,  Mass.,  on  the  brief),  for  appellants. 

Jos.  Anderson,  of  San  Juan,  Porto  Rico  Q.  Weston  Allen  and  Henry 
W.  Packer,  both  of  Boston,  Mass.,  on  the  brief),  for  appellees. 

Before  DODGE  and  BINGHAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

BINGHAM,  Qrcuit  Judge.  This  is  a  bill  in  equity  brought  by  Isabel 
Gonzalez,  a  citizen  of  Porto  Rico,  against  the  defendants,  Jose  Ignacio 
Arzuaga  and  Francisco  Arzuaga,  subjects  of  his  majesty  the  king  of 
Spain,  and  against  the  heirs  composing  the  succession  of  Juan  Bautista, 
seeking  the  cancellation  of  a  deed  dated  January  12,  1907,  alleged  to 
have  l^en  given  by  the  plaintiff's  agent,  without  authority  and  through 
fraud  of  her  rights,  to  the  said  Jose  Ignacio  Arzuaga  and  Francisco 
Arzuaga ;  the  half  inti^rest  of  Jose  Ignacio  Arzuaga  having  been  con- 
veyed by  him  August  10,  1908,  to  Juan  Bautista,  who  has  since  died. 
In  the  District  Court  a  decree  was  entered  in  favor  of  the  plaintiff,  and 
the  defendants  appealed,  assigning  various  errors. 

It  appears :  That  the  plaintiff,  in  1898,  and  before  her  marriage,  ac- 
quired a  certain  farm  in  the  district  of  Loiza,  Porto  Rico,  known  by 
the  name  of  "Lot  Sixteen."    That  on  the  27th -day  of  November,  1905, 

^=»For  oUier  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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the  plaintiff,  her  husband,  Juan  de  la  Mata  Silva,  being  absent,  and  his 
whereabouts  unknown,  and  having  left  at  the  time  of  his  departure  a 
commercial  establishment  known  as  "El  Sol,*'  executed  a  power  of  at- 
torney constituting  her  uncle,  Rodolfo  Gonzalez,  her  agent.  That  the 
power  of  attorney  recites  that : 

**She  has  decided  to  give  and  confer  to  her  unde  •  •  •  the  most  abso- 
lute and  efifectlve  power  of  attorney,  not  only  for  the  purpose  that  he  rep- 
resents her  in  all  the  matters  concerning  her  private  property,  but  also  in 
everything  In  connection  with  the  share  that  her  husband  has  in  the  mercan- 
tile establishment  aforesaid,  giving  him  further  the  following  special  powers: 
To  make  loans  of  sums  in  cash,  whether  with  interest  or  not,  stipulating  the 
agreements  that  he  might  deem  proper  In  regard  to  the  payment  thereof.  To 
incumber  the  property  of  his  principal  with  mortgages  as  security  for  the 
loans  that  he  may  contract,  with  all  the  requisites  and  formalities  that  might 
be  necessary  according  to  law,  and  which  might  be  required.  To  cancel  and 
redeem  mortgages  which  exist  on  the  property  belonging  to  her.  To  sell  the 
real  or  personal  property  or  live  stock  owned,  or  that  may  hereafter  be  owned, 
by  the  maker  of  this  document,  for  which  her  attorney  shall  endeavor  to  get 
the  best  price,  and  for  the  sale  of  a  rural  estate  or  property  which  she  owns 
In  the  district  of  Loiza,  known  as  'Lot  Sixteen,*  before  effecting  which  sale  he 
shall  receive  her  written  consent." 

That  on  the  3d  day  of  January,  1906,  said  Rodolfo  Gonzalez,  acting 
in  pursuance  of  said  power  of  attorney,  procured  a  loan  for  the  benefit 
of  the  plaintiff  in  the  sum  of  $4,000  from  said  Jose  Ignacio  Arzuaga 
and  Francisco  Arzuaga,  one-half  of  said  amount  being  payable  to  each 
of  them  on  the  3d  day  of  January,  1910,  and  secured  the  loan  by  a 
mortgage  in  their  favor  on  the  farm  in  Loiza,  known  as  "Lot  Sixteen.*' 
That  on  January  12,  1907,  while  the  mortgage  was  still  in  existence, 
Rodolfo  Gonzalez,  purporting  to  act  in  pursuance  of  said  power  of  at- 
torney, executed  a  deed  of  the  farm  known  as  "Lot  Sixteen'*  to  Jose 
Ignacio  Arzuaga  and  Francisco  Arzuaga  for  the  sum  of  $5,500,  the 
same  to  be  paid  by  a  cancellation  of  the  mortgage  of  $4,000  existing  in 
favor  of  the  purchasers  and  a  cash  payment  of  $1,500.  That  in  the 
authentication  of  the  deed,  making  it  a  public  instrument,  the  notary 
stated  that : 

**The  attorney  in  fact  of  the  vendor  states  that  he  has  secured  the  consent 
In  writing  of  his  principal  to  effect  this  sale,  as  shown  in  the  power  of  at- 
torney under  which  he  acts;  that  the  other  incumbrances  on  the  property 
have  been  canceled,  and  that  there  is  no  necessity  for  the  attendance  of  the 
absent  husband,  as  the  property  referred  to  herein  was  acquired  by  the  ven- 
dor before  her  marriage." 

That  in  procuring  the  sale  and  consummating  the  trade  for  the  farm 
the  defendants,  Jose  Ignacio  and  Francisco  Arzuaga,  were  represented 
by  their  agent,  Juan  Jose  Arzuaga,  who,  at  the  time  of  the  trial  of  the 
cause,  was  dead.  That  upon  procuring  the  deed,  Juan  Jose  Arzuaga,  in 
behalf  of  his  principals,  caused  the  mortgage  held  by  them  to  be  can- 
celed and  the  sum  of  $1,500  to  be  paid  to  the  plaintiff's  agent,  Rodolfo 
Gonzalez.  That  upon  offering  the  deed  for  registration  in  the  public 
records  the  registrar  declined  to  enter  the  same  upon  the  records  with- 
out the  presentation  of  the  written  consent  of  the  plaintiff  called  for  in 
her  power  of  attorney;  and  that,  on  the  9th  day  of  May,  1907,  a  let- 
ter purporting  to  be  the  consent  of  the  plaintiff  and  reading  as  follows : 
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**Saii  Juan,  January  2,  1907. 
**Dear  Godfather:  I  am  agreeable  to  the  sale  which  you  pr(q)08e  to  me  of 
the  rural  property  in  Loiza,  known  as  lot  number  16,  by  virtue  of  which  I  au- 
thorize you  to  sell.  I  remain  your  affectionate  godchild, 

'Isabel  G.  de  la  Mata. 
"Don  Bodolfo  Gonzalez." 

— ^was  duly  authenticated  as  a  public  instrument  before  the  same  notary 
before  whom  the  deed  was  authenticated,  and  as  a  supplement  to  the 
deed. 

It  also  appears  that,  on  the  14th  day  of  August,  1905,  the  plaintiff, 
represented  by  her  husband,  Juan  de  la  Mata  Silva,  leased  the  farm 
known  as  "Lot  Sixteen"  to  a  mercantile  firm,  doing  business  under  the 
name  of  Sobrinos  de  Ezquiaga,  for  six  years,  from  the  2d  day  of  June, 
1907  (when  an  old  lease  under  which  they  were  then  occupying  the 
property  would  expire),  with  an  option  on  the  part  of  the  lessees  to  re- 
new the  same  for  six  additional  years  by  giving  six  months*  notice,  at 
a  rental  of  $400  per  year,  payable  monthly  at  the  rate  of  $33.33%  per 
month,  that  in  the  mortgage  given  by  the  plaintiff  to  the  defendants,  it 
was  provided  that  the  interest  on  the  loan,  amounting  to  $30  a  month, 
should  be  payable  out  of  the  rent,  and  that  the  same  should  be  paid 
monthly  by  the  mercantile  firm  of  Sobrinos  de  Ezquiaga  to  the  mort- 
gagees. 

The  plaintiff's  contention  was,  and  her  evidence  tended  to  prove,  that 
she  was  practically  blind,  and  was  not  aware  of  the  sale  of  the  farm  by 
her  agent  imtil  the  latter  part  of  May  or  early  in  June,  1907 ;  that  if 
she  signed  the  written  consent  of  January  2,  1907,  she  did  not  do  so 
knowingly,  but  on  the  representation  of  her  agent,  Rodolfo  Gonzalez, 
that  it  was  a  letter  addressed  to  the  lessees  of  the  farm  requesting  them 
to  increase  the  rent  (which  she  understood  they  had  agreed  to  do)  to 
$70  a  month ;  that  her  discovery  in  May  or  June,  1907,  that  the  farm 
had  been  sold  came  about  by  her  going  to  the  mercantile  firm  of  So- 
brinos, to  learn  from  them  further  in  regard  to  the  matter  of  increasing 
the  rent ;  that  shortly  after  learning  of  the  sale,  and  in  the  month  of 
June,  1907,  she  revoked  the  authority  of  her  agent,  Rodolfo  Gonzalez, 
and  shortly  thereafter  received  a  renunciation  of  his  power  of  attorney ; 
that  accompanying  the  renunciation  were  two  notes,  each  payable  to  the 
plaintiff,  one  for  $1,200,  signed  by  Jose  Cazuela  Geigel,  and  the  other 
for  $434,  signed  by  Jose  E.  Lucero ;  and  that  her  agent,  Rodolfo  Gon- 
zalez, stated  that  these  notes  represented  the  $1,500  cash  balance  of  the 
sale  which  he  had  loaned  for  her  to  the  parties  named  in  the  notes. 
She  also  claimed  and  introduced  evidence  tending  to  show  that  the 
farm  was  worth  from  $10,000  to  $14,000,  and  that  Juan  Jose  Arzua^a, 
agent  for  the  purchasers,  knew  that  it  was  worth  more  than  the  price 
agreed  upon  in  the  deed. 

The  defendants  claimed,  and  their  evidence  tended  to  prove,  that  at 
the  time  the  sale  was  made  the  plaintiff  was  in  straitened  circumstances 
and  in  need  of  money ;  that  the  written  consent  of  January  2,  1907,  was 
signed  in  the  plaintiff's  handwriting;  that  the  pnce  agreed  upon  was 
not  inadequate ;  that  the  parties  to  the  mortgage  had  set  the  value  of 
the  property  at  $6,000,  at  which  it  should  be  taken  in  case  of  foreclo- 
sure; and  that  in  no  event,  as  the  farm  was  incumbered  with  a  lease 
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for  SIX  years  from  June  2,  1907,  with  a  right  of  renewal  for  six  years 
more  at  the  option  of  the  lessees,  was  it  worth  more  than  $6,500  or 
$6,600,  and  such  being  the  case,  the  price  fixed  in  the  sale  could  not  be 
regarded  as  grossly  inadequate  and  indicative  of  fraud  on  the  part  of 
the  defendants  or  any  of  them. 

The  defendants  also  took  the  position  that  the  plaintiff's  signature  to* 
the  written  consent  of  January  2,  1907,  was  not  procured  through  the 
fraud  and  deceit  of  her  agent,  Rodolf o  Gonzalez,  and  offered  evidence 
tending  to  show  that  she  recognized  the  validity  of  his  acts  in  making 
the  sale,  and  claimed  the  benefit  of  them,  and  that,  if  her  signature 
was  procured  through  the  fraud  and  misrepresentation  of  her  agent,  she 
afterward  ratified  and  adopted  his  acts  in  making  the  sale  by  claiming 
its  benefits,  and  waived  her  right,  if  any,  to  maintain  this  suit  for  the 
cancellation  of  the  deed. 

It  appears  that,  after  revoking  the  power  of  attorney  given  to  Ro- 
dolf o  Gonzalez,  the  plaintiff  authorized  her  husband,  Juan  de  la  Mata 
Silva,  to  take  such  action  in  her  behalf  as  might  be  deemed  necessary 
to  protect  her  rights,  in  view  of  the  action  of  Rodolf  o  Gonzalez  in  mak- 
ing the  sale  of  3ie  farm,  and  that,  in  pursuance  of  such  authority,  he 
consulted  an  attorney  at  law  with  this  object  in  view;  that,  prior  to 
doing  this,  to  wit,  on  the  21st  day  of  June,  1907,  he  procured  from  the 
notary  a  copy  of  the  public  instrument  in  which  the  deed  of  January 
12,  1907,  had  been  authenticated,  by  which  he  became  fully  aware  of 
the  terms  of  the  sale  and  the  authority  under  which  Rodolf  o  Gonzalez 
had  acted  in  making  the  same;  that  thereafter,  on  the  19th  day  of 
April,  1909,  the  plaintiff,  acting  through  her  husband  and  agent,  and 
in  pursuance  of  legal  advice,  caused  a  suit  to  be  brought  in  her  name 
against  Rodolfo  Gonzalez,  in  the  district  court  of  San  Juan,  to  recover 
the  simi  of  $1,500,  in  which  she  set  fortli  the  power  of  attorney  given 
by  her  on  the  27th  day  of  November,  1905,  to  Gonzalez,  and  stated  that 
on  the  12th  day  of  January,  1907,  said  Gonzalez,  as  her  attorney  in  fact, 
sold  to  Jose  Ignacio  and  Francisco  Arzuaga  the  farm  which  she  owned, 
in  the  district  of  Loiza,  for  the  amount  of  the  mortgage,  $4,000,  and 
a  cash  payment  of  $1,500;  that  with  the  intention  of  defrauding  the 
plaintiff  the  said  Gonzalez  "simulated  that  he  had  loaned  the  said  one 
thousand  five  hundred  (1,500)  dollars,  cash  balance  of  the  sale,"  and 
had  taken  therefor  the  two  notes  in  her  favor,  hereinabove  referred 
to,  for  $1,200  and  $434;  that  he  was  not  authorized  to  make  loans,  and 
much  less  to  effect  transactions  such  as  above  set  forth ;  and  that,  by 
reason  of  the  acts  aforesaid,  plaintiff  had  "not  received  the  cash  bal- 
ance of  the  sale,  amounting  to  the  sum  of  $1,500,  and  prayed  judgment 
for  the  same. 

It  further  appears  that,  during  the  pendency  of  the  suit  against  him, 
Rodolfo  Gonzalez,  on  the  17th  day  of  August,  1909,  filed  a  voluntary 
petition  in  bankruptcy  in  the  District  Court  of  the  United  States  in  the 
District  of  Porto  Rico,  and  was  adjudged  a  bankrupt,  and  that,  on  the 
20th  day  of  October,  1909,  the  plaintiff,  through  her  attorney  at  law, 
appeared  at  the  first  meeting  of  creditors  and  proved,  and  had  al- 
lowed, a  claim  against  the  bankrupt  for  the  sum  of  $1,600. 

It  also  appears  that  after  Rodolfo  Gonzalez  had  gone  into  bank- 
ruptcy, the  plaintiff's  husband  on  the  30th  day  of  March,  1910,  swore 
152  C.C.A.— 8 
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out  a  complaint  charging  that  Rodolfo  Gonzalez,  on  or  about  the  15th 
day  of  May,  1907,  embezzled  and  converted  to  his  own  use  the  money 
which  he  had  received  from  the  sale  of  the  farm  in  his  capacity  as 
agent  for  the  plaintiff. 

In  view  of  the  evidence  presented  it  seems  to  us  that  the  defendants, 
Jose  Ignacio  and  Francisco  Arzuaga,  were  not  guilty  of  fraud  in  pur- 
chasing the  property,  and  that,  if  any  fraud  was  perpetrated  upon  the 
plaintiff,  it  was  brought  about  by  her  agent,  Rodolfo  Gonzalez,  in  pro- 
curing her  signature  to  the  document  of  January  2,  1907.  There  is 
certainly  no  evidence  in  the  case  that  would  justify  us  in  finding  that 
the  farm,  subject  to  the  incumbrance  of  a  lease  of  from  six  to  twelve 
years,  was  sold  at  a  grossly  inadequate  price ;  and  the  values  testified 
to  by  plaintiff's  witnesses  were,  without  doubt,  based  upon  an  unincum- 
bered title.  This  appears  to  be  the  view  taken  by  the  court  below,  for 
in  the  opinion  where  this  question  is  considered  that  court  does  not 
find  that  the  defendants  were  guilty  of  fraud,  but  that  the  circum- 
stances were  such  that  they  were  put  upon  inquiry  as  to  the  authority 
exercised  by  plaintiff's  agent. 

If  it  be  assumed  that  the  plaintiff's  signature  to  the  written  consent 
of  January  2,  1907,  was  procured  by  her  agent,  Rodolfo  Gonzalez, 
through  fraudulent  representations,  the  question  is  whether,  imder  all 
the  circumstances  above  set  forth,  the  plaintiff  ratified  and  adopted  his 
acts  in  effecting  the  sale,  and,  by  bringing  suit  against  him  for  the 
$1,50(5,  waived  her  right  to  maintain  this  action  for  a  cancellation  of 
the  deed. 

The  doctrine  of  election  and  waiver  is  applicable  where  an  aggrieved 
party  has  two  remedies  by  which  he  may  enforce  inconsistent  rights 
growing  out  of  the  same  transaction ;  and,  being  cognizant  of  his  legal 
rig-hts  and  of  such  facts  as  will  enable  him  to  make  an  intelligent 
choice,  brings  his  action  by  one  of  the  methods.  Under  such  circum- 
stances the  law  says  he  shall  not  thereafter  adopt  the  alternate  remedy, 
and  that  the  defendant  against  whom  the  action  is  brought  is  estopped 
to  show  the  true  nature  of  the  act  or  acts  complained  of  to  defeat  the 
suit.  Robb  V.  Vos,  155  U.  S.  13,  15  Sup.  Ct.  4,  39  L.  Ed.  52;  Noyes 
V.  Edgerly,  71  N.  H.  500,  504,  53  Atl.  311,  and  cases  there  cited.  An 
election  presupposes  the  existence  of  at  least  two  remedies  from  which 
a  choice  may  be  made  for  the  enforcement  of  inconsistent  rights.  It 
is  not  enough  that  the  party  supposes  he  has  them ;  he  must  have  them 
in  fact. 

Before  the  plaintiff  brought  the  action  against  her  agent,  Rodolfo 
Gonzalez,  for  the  $1,500  received  by  him  in  the  sale  of  the  land,  she 
could  have  elected  either  one  of  the  following  remedies  for  the  en- 
forcement of  her  rights :  She  could  have  decided  to  bring  an  action  of 
assumpsit  against  her  agent  for  the  $1,500,  thereby  affirming  the  sale, 
or  to  bring  the  present  proceeding  against  the  defendants  for  a  cancel- 
lation of  the  deed  based  upon  her  agent's  fraud  or  want  of  authority 
in  making  the  sale.  But  by  adopting  either  course,  and  being  aware 
of  all  the  facts  necessary  to  a  free  choice,  she  would  be  bound  by  her 
election  and  would  waive  her  right  to  pursue  the  other. 

It  is  apparent  from  the  evidence  that  the  plaintiff,  at  the  time  she 
brought  the  suit  against  her  agent,  was  aware  of  all  the  facts  essential 
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to  a  choice  of  the  remedies  that  were  open  to  her.  That  suit  was 
brought  in  1909,  some  two  years  after  she  knew  that  the  sale  had 
been  made,  and  at  which  time  she  was  aware  of  the  terms  of  the  sale 
and  the  conditions  under  which  it  took  place;  for  her  husband,  who 
was  then  acting  as  her  agent,  had  long  before  procured  a  copy  of  the 
public  instnunent  in  which  the  terms  of  the  sale  were  set  forth.  In 
fact,  the  terms  of  the  sale  in  substance  were  embodied  in  the  complaint 
stating  her  cause  of  action  in  the  suit  brought  against  the  agent.  She 
also,  at  that  time,  knew  whether  her  written  consent  to  the  sale  had 
been  procured  or  not.  If  it  had  not  been  procured,  or  had  been  ob- 
tained fraudulently,  she  had  no  right  to  the  purchase  money,  unless 
she  affirmed  the  sale.  By  bringing  the  suit  for  the  purchase  price, 
knowing  all  these  facts,  she  must  be  held  to  have  affirmed  the  sale 
and  waived  her  right  to  maintain  Uie  present  proceeding  based  upon  a 
disaffirmance  of  the  sale. 

The  decree  of  the  District  Court  is  reversed,  the  case  is  remanded  to 
that  court,  with  instructions  to  enter  a  decree  for  the  defendants  be- 
low, and  the  appellants  recover  their  costs  in  this  court 


(239  Fed.  66) 

GATEWOOD  V.  NEW  RIVER  CONSOL.  COAL  k  COKE  CO. 

(Circuit  CJonrt  of  Appeals,  Fourth  Circuit.    December  12,  1916.) 

No.  1434. 

1.  Tbial  ^=»11(3) — Federal  Courts — Transfer  op  Cause  from  BQurrr  to 

Law  Side. 

Where  a  bill  states  a  cause  of  action  cojoiizable  in  equity,  the  denial  of 
a  motion  made  under  equity  rule  22  (198  Fed.  xxiv,  115  C.  C.  A.  xxiv)  to 
transfer  the  cause  to  the  law  side  of  the  court  is  not  error. 

[Ed.  Note. — For  other  cases,  see  Trial,  (3ent  Dig.  |  30;  Dec.  Dig. 
«=>11(3).] 

2.  Principal  and  Agent  «=»81(4) — CJontract  op  Agency — Construction. 

Defendant,  which  was  sales  agent  for  a  number  of  coal  mining  com- 
panies, but  produced  no  coal  itself,  entered  into  a  contract  by  which  it 
employed  complainant's  predecessor,  whom  he  succeeded,  on  a  commis- 
sion basis,  as  its  **sole  agent  in  the  matter  of  the  sale  of  its  product"  in 
certain  territory.  Held,  that  the  contract  could  not  be  construed  to  em- 
brace sales  of  coal  by  the  mining  companies  themselves  on  which  defend- 
ant received  no  compensation ;  the  situation  and  course  of  business  hav- 
ing been  known  to  both  parties. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Ont.  Dig.  (f  196- 
198 ;   Dec.  Dig.  «=>81(4).] 

8.  Principal  and  Agent  ^=>89(7) — Breach  of  Contract — Suit  for  Account- 
ing— Evidence. 

In  a  suit  for  an  accounting  for  commissions  on  sales  by  the  mining 
companies  within  complainant's  territory,  the  relation  between  defendant 
and  such  companies  was  pertin^t  to  the  issues,  and  complainant  was 
Entitled  to  production  of  the  contracts  between  them. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  §  236 ; 
Dec.  Dig.  «=>89(7).] 

C=»For  other  cases  see  same  topic  lb  KBT-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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4.  Pbincipal  and  Agent  «=»81(4) — Compensation  of  Agentv— Commissions 
ON  Sales  by  Principal. 

Under  a  contract  giving  an  exclusive  agency  for  sale  of  a  product  on 
commission  within  a  certain  territory,  the  agent  is  entitled  to  commis- 
sions on  sales  within  such  territory  by  his  principal  or  another  agent. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  H 
196-198;  Dec.  Dig.  «g=>81<4).] 

Johnson,  District  Judge,  dissenting  in  part. 

Cross-Appeals  from  the  District  Court  of  the  United  States  for  the 
Eastern  E^strict  of  Virginia,  at  Richmond;  Edmund  Waddill,  Jr., 
Judge. 

Suit  in  equity  by  John  M.  Gatewood  against  the  New  River  Con- 
solidated Coal  &  Coke  Company.  From  the  decree,  both  parties  ap- 
peal.   Affirmed  in  part,  and  reversed  in  part. 

Hunsdon  Cary,  of  Richmond,  Va.,  for  appellant  and  cross-appellee. 
Robert  S.  Spilman,  of  Charleston,  W.  Va.,  and  Robert  E.  Scott,  of 
Richmond,  Va.,  for  appellee  and  cross-appellant. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  JOHNSON, 
District  Judge. 

KNAPP,  Circuit  Judge.  The  New  River  Consolidated  Coal  &  Coke 
Company,  defendant  below,  is  the  sales  agent  of  a  group  of  coal  mines, 
some  12  or  14  in  number,  in  the  New  River  district  of  West  Vir- 
ginia. It  does  not  itself  engage  in  the  business  of  mining  or  produc- 
ing coal.  In  June,  1910,  this  company  made  a  written  contract  with 
one  Saunders  whereby  he  became,  on  a  commission  basis,  "its  sole 
agent  in  the  matter  of  the  sale  of  its  product  at  and  east  of  Clifton 
forge  inland  and  southern  coastwise  (all  government  coal  not  to  be 
included  in  this  agreement)."  He  had  been  employed  on  a  salary  the 
year  before  as  "manager  of  sales."  On  December  1,  1910,  Saunders 
formed  a  partnership  with  Gatewood,  the  plaintiff,  to  whom  he  as- 
signed a  half  interest  in  this  contract,  and  the  firm  of  Saunders  & 
Gatewood  continued  the  business  with  the  assent  of  the  company.  Ef- 
fective April  1,  1911,  there  was  a  supplemental  agreement  which  ex- 
tended the"  contract,  on  an  agreed  commission,  to  include  "the  United 
States  government  business,  that  prior  to  April  1,  1911,  has  been 
handled  on  our  individual  account."  In  July,  1912,  Gatewood  bought 
out  Saunders,  and  thereafter  conducted  the  agency  for  his  own  benefit 
until  the  company  terminated  the  arrangement,  as  it  had  the  right  to 
do,  on  March  31,  1913.  In  November  following  this  suit  was  brought 
to  recover  commissions  alleged  to  be  due  under  the  terms  of  the  con- 
tract on  certain  sales  of  coal  as  follows : 

(a)  Coal  sold  to  the  Chesapeake  &  Ohio  Railway  Company  between 
April  1,  1911,  and  April  1,  1912,  to  the  aggregate  of  about  100,000 
tons. 

(b)  Coal  sold  in  1911,  through  officers  of  the  government,  to  the 
Panama  Railroad  Company. 

(c)  Coal  sold  by  Blake  &  Co.  to  various  customers  in  the  territory 
covered  by  the  contract  and  while  the  same  remained  in  force. 

^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  DlgesU  ft  Indexes 
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(d)  Coal  delivered  to  the  United  States  collier  Sterling  after  the  ter- 
mination of  the  contract. 

The  trial  court  decided  against  plaintiff  on  the  first  two  of  these 
claims,  but  upheld  his  right  to  recover  on  the  other  two  claims.  Both 
parties  appealed. 

[  1  ]  We  first  consider  briefly  a  preliminary  question.  It  is  appar- 
ent that  plaintiff's  grievance  is  an  alleged  breach  of  contract,  for  which 
his  ordinary  remedy  would  be  an  action  at  law.  But,  instead  of  in- 
stituting such  a  suit,  he  filed  a  bill  in  equity,  alleging  that  he  did  not 
know  the  amount  of  coal  which  had  been  sold  in  tfie  territory  covered 
by  the  contract,  and  on  which  commissions  had  not  been  paid,  nor  the 
prices  obtained  therefor,  and  that  the  defendant  "has  in  its  possession 
full  information  concerning  the  sale  and  selling  price  of  all  coal  ship- 
ped by  it,  or  by  any  and  all  of  the  individual  mines  hereinbefore  set 
out,  none  of  which  knowledge  is  in  the  possession  of  your  orator." 
He  therefore  prayed  for  a  discovery  of  tfie  facts  in  this  regard,  in- 
cluding inspection  of  defendant's  books  and  records,  and  for  an  ac- 
coimting.  We  are  of  opinion,  without  arguing  the  point,  that  the  al- 
legations of  this  bill  present  a  case  for  equitable  cognizance,  and  are 
therefore  sufficient  to  give  jurisdiction  to  a  court  of  equity. 

After  the  defendant's  answer  was  filed,  plaintiff  made  a  motion 
for  the  production  of  the  contracts  between  defendant  and  the  com- 
panies for  which  it  acted  as  sales  agent,  to  allow  an  examination  of 
defendant's  books  of  account,  and  to  require  answers  to  certain  in- 
terrogatories which  were  attached  to  the  notice  of  motion.  The  trial 
court  denied  this  motion,  for  the  stated  reason  that  defendant's  an- 
swer was  sufficient,  "save  as  to  the  sales  alleged  to  have  been  made 
through  the  Blake  agency,  as  to  which  the  court  is  of  the  opinion  that 
the  claimant  is  entitled  to  a  fuller  answer."  In  the  same  order  the 
court  also  denied  defendant's  motion  to  dismiss  the  bill  of  complaint 
on  the  ground  that  the  facts  therein  stated  did  not  entitle  the  plain- 
tiff to  the  relief  demanded.  The  defendant,  however,  refrained  from 
asking  that  the  cause  be  transferred  to  the  law  side  of  the  court,  but 
consented  that  it  be  retained  and  proceeded  in  as  a  suit  in  equity. 

Following  this  decision,  the  defendant  filed  an  amended  answer, 
with  an  "exhibit  statement"  appended,  which  showed  in  detail  all  the 
sales  made  by  BlaJce  &  Co.  in  the  described  territory.  The  plaintiff 
then  made  a  further  motion  to  transfer  the  cause  to  the  law  side  of 
the  court,  under  equity  rule  22  (198  Fed.  xxiv,  115  C.  C.  A.  xxiv), 
and  the  denial  of  this  motion  is  assigned  as  error.  It  seems  enough 
to  say  that  if,  as  we  hold,  and  as  plaintiff  surely  cannot  deny,  the  al- 
legations of  the  bill  are  sufficient  to  give  jurisdiction  to  a  court  of 
equity,  that  jurisdiction  was  not  lost  by  the  circumstance  that  plain- 
tiff's motion  was  disallowed,  except  as  above  recited.  The  bill  makes 
a  case  for  equitable  relief,  and  therefore  it  does  not  appear  that  the 
suit  "should  have  been  brought  as  an  action  on  the  law  side  of  the 
court."  In  other  words,  the  rule  in  question  is  without  application  to 
this  case,  and  it  follows  that  the  court  did  not  err  in  denying  the  mo- 
tion to  transfer. 
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[2]  Upon  the  merits  of  the  controversy  one  or  two  general  observa- 
tions may  be  made  before  taking  up  the  several  claims  in  suit.  In 
the  first  place,  the  proofs  indicate  that  neither  the  plaintiff  himself, 
nor  the  firm  of  Saunders  &  Gatewood,  had  anything  to  do  with  the 
sales  of  coal  on  which  commissions  are  now  demanded.  It  appears 
to  be  the  fact  that  those  sales  were  made  without  regard  to  the  Rich- 
mond agency,  and  without  the  aid  of  those  who  conducted  that  agency. 
In  short,  the  plaintiff  predicates  his  'fight  to  recover,  not  upon  any 
substantial  service  performed,  or  attempted  to  be  performed,  for  the 
defendant,  but  solely  upon  the  language  of  the  written  contract,  as  he 
insists  that  language  must  be  construed.  And  this  leads,  in  the  sec- 
ond place,  to  plaintiff's  basic  contention,  which  is  that  the  term  **prod- 
uct,"  as  used  in  the  contract,  means  the  product  of  the  mines  of  which 
defendant  was  sales  agent ;  that  defendant,  by  making  Saunders  "its 
sole  agent  in  the  matter  of  the  sale  of  its  product,*'  asserted  or  repre- 
sented that  it  had  the  right  and  authority  to  sell  the  entire  output  of 
those  mines ;  and  therefore  that  Saunders  and  his  successors  were  en- 
titled to  commissions  on  all  coal  produced  by  the  mines  which  was 
sold  in  the  territory  covered  by  the  contract. 

We  are  unable  to  sustain  this  contention.  Having  reference  espe- 
cially to  the  coal  furnished  to  the  Chesapeake  &  Ohio  Railroad,  it 
seems  clear  to  us  that  such  a  construction  of  the  contract  would  not 
be  warranted.  Saunders  had  been  with  the  defendant  company  for 
four  years  altogether,  the  last  year  as  "manager  of  sales."  He  was 
perfectly  aware  that  defendant  owned  none  of  the  mines  or  the  coal 
they  produced,  that  it  was  merely  an  agent  for  the  sale  of  such  coal 
as  might  be  intrusted  to  it  for  that  purpose,  and  it  is  certainly  diffi- 
cult to  believe  that  he  expected  to  get  commissions  on  coal  which  nei- 
ther he  nor  the  defendant  sold,  and  on  which  the  defendant  itself  re- 
ceived no  commission  or  other  compensation.  This  being  so,  we  think 
it  cannot  reasonably  be  held  that  the  word  "product,"  an  inapt  and 
doubtful  word  as  applied  to  the  subject-matter  of  an  agency,  was  in- 
tended or  understood  to  mean  the  entire  output  of  the  mines  repre- 
sented by  defendant.  On  the  contrary,  looking  at  the  contract  as  a 
whole,  the  word  in  question  would  appear  to  mean  the  coal  which  was 
turned  over,  so  to  speak,  to  the  defendant  for  sale,  or  in  respect  of 
which  the  defendant  in  some  manner  represented  the  producing  com- 
panies. And  this  view  is  confirmed  by  the  situation  of  the  parties, 
their  previous  relations,  the  knowledge  thus  acquired  by  Saunders  of 
the  nature  of  defendant's  connection  and  course  of  dealing  with  the 
mining  companies,  and  all  the  circumstances  surrounding  iJie  making 
of  the  contract.  Evidence  of  the  facts  here  referred  to  was  properly 
received.  Such  evidence  did  not  tend  to  contradict  or  vary  the  terms 
of  the  written  instrument,  nor  was  it  offered  for  that  purpose,  but  it 
did  serve  to  explain  and  make  more  certain  the  true  meaning  and  in- 
tent of  an  ambiguous  agreement. 

[3]  On  the  present  record,  therefore,  we  are  of  opinion  that  the 
court  below  rightly  refused  to  award  commissions  on  the  Chesapeake  & 
Ohio  coal.  But  Uie  fact  that  defendant  did  not  sell  that  coal,  or  re- 
c©i\e  any  compensation  on  account  of  its  sale,  is  not  conclusive  upon 
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the  question  of  plaintiff's  right  to  recover.  The  prima  facie  case 
against  him,  as  the  matter  now  stands,  might  be  overcome,  and  defend- 
ant's liability  established,  or  at  least  the  burden  of  proof  shifted,  if 
the  contracts  between  defendant  and  the  several  mining  companies  it 
served  were  put  in  evidence.  We  think  it  clear  that  plaintiff  is  entitled 
to  the  production  of  those  contracts,  for  such  support  of  his  conten- 
tion as  they  may  afford,  and  it  follows  that  the  denial  of  his  motion 
in  that  regard  was  an  error  which  calls  for  a  partial  reversal  of  the 
decree.  As  to  this  item  of  plaintiff's  claim  the  case  must  be  remanded, 
with  instructions  to  require  the  contracts  to  be  produced,  to  allow 
both  parties  to  present  such  further  proofs  as  the  introduction  of  the 
contracts  may  make  competent  and  proper,  and  then,  upon  all  the  evi- 
dence, to  determine  anew  the  right  of  plaintiff  to  commissions  on  the 
Chesapeake  &  Ohio  coal. 

As  to  coal  for  the  Panama  Railroad  Company,  the  facts  relating  to 
this  claim  appear  to  be  these:  In  March,  1911,  a  purchasing  officer  of 
the  government  asked  for  bids  on  550,000  tons  of  semi-bituminous  coal 
for  the  Panama  Railroad.  The  defendant  declined  to  submit  a  bid  for 
this  coal,  or  to  allow  Saunders  &  Gatewood  to  do  so,  and  the  contract 
was  awarded  to  the  Pocahontas  Fuel  Company.  It  seems,  however, 
that  four  of  the  mines  represented  by  defendant  furnished  a  portion  of 
the  tonnage,  amounting  to  about  28,000  tons,  and  on  this  tonnage  the 
plaintiff  claims  commissions.  We  are  of  opinion  that  the  claim  is  not 
well  founded.  The  original  contract  with  Saunders  excepted  broadly 
"all  government  coal" ;  that  is,  all  coal  sold  to  the  United  States  gov- 
ernment. •  The  supplemental  agreement  took  out  from  this  exception 
and  included  in  the  contract  "the  United  States  government  business 
that  prior  to  April  1,  1911,  has  been  handled  on  our  individual  ac- 
count." Saunders  himself  testified  that  the  only  prior  business  with 
the  government  were  sales  to  the  Navy  Department,  through  the  Bu- 
reau of  Supplies,  for  bunker  use  in  government  vessels.  Saunders 
first,  and  his  firm  afterwards,  took  tJiarge  of  these  sales,  at  least  to 
some  extent,  and  made  a  number  of  trips  to  Washington,  for  which 
they  received  only  their  expenses.  This  was  the  kind  of  government 
business,  and  no  other,  on  which  they  were  afterwards  to  get  the  com- 
mission stated  in  the  supplemental  contract.  Subsequent  to  the  date 
therein  named  more  or  less  of  this  business  was  secured,  and  defend- 
ant paid  commissions  on  the  same  according  to  agreement.  But  the 
coal  furnished  to  the  Panama  Railroad  Company  was  business  of  a 
distinctly  different  character.  That  coal  was  not  sold  to  the  Navy  De- 
partment for  bunker  or  other  use  in  government  vessels,  nor  was  the 
sale  effected  through  the  Bureau  of  Supplies.  We  are  clearly  of  opin- 
ion that  this  transaction,  in  which  the  four  mines  participated  to  a 
very  limited  extent,  was  not  one  to  which  the  supplemental  agreement 
applied.  In  other  words,  that  agreement  did  not  take  the  coal  in  ques- 
tion out  of  the  exception  of  "all  government  coal"  in  the  original  con- 
tract. And  this  leaves  out  of  account  the  defendant's  further  conten-  . 
tions  that  sales  to  the  Panama  Railroad  Company,  a  corporation,  were 
not  in  any  sense  "government  business,"  and  that  coal  shipped  to  the 
Canal  Zone  is  not  embraced  within  the  contract  description  of  "south- 
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em  coastwise."  Assuming,  without  deciding,  that  neither  of  these  con- 
tentions is  sustainable,  we  nevertheless  hold  that  this  claim  of  plaintiflf 
must  be  rejected  because  the  sale  on  which  it  is  based  is  not  covered 
by  the  supplemental  agreement. 

[4]  The  sales  through  Blake  &  Co.  stand  on  a  different  footing. 
Those  sales  were  concededly  made  in  the  territory  covered  by  the  con- 
tract, and  the  coal  sold  by  this  agency  was  coal  intrusted  to  defendant 
by  the  mines  it  represented  for  sale  in  the  open  market.  The  contract 
with  Saunders  made  him  "sole  agent"  in  a  defined  territory.  In  that 
territory  he  was  in  effect  given  a  monopoly  of  the  business,  and  this 
entitled  him  to  the  agreed  commissions  on  all  coal  sold  therein  which 
the  defendant  had  in  its  hands  for  sale.  The  ccMitract  rights  of  Saun- 
ders excluded  sales  by  defendant  itself  or  by  any  other  agent,  and  it 
was  a  breach  of  the  agreement  to  allow  any  one  else  to  sell  in  the  ter- 
ritory belonging  exclusively  to  him.  The  law  relating  to  contracts  of 
exclusive  agency,  and  the  measure  of  damages  for  breach  of  such  con- 
tracts, is  well  settled,  and  we  deem  it  sufficient  to  say  that  we  find  noth- 
ing in  the  circumstances  of  this  case  to  form  an  exception  to  the  gen- 
eral rule.  Garfield  v.  Peerless  Motor  Car  Co.,  189  Mass.  395,  75  N. 
E.  695;  Wier  v.  Am.  Locomotive  Co.,  215  Mass.  303,  102  N.  E.  481; 
Marshall  v.  Canadian  Cordage  &  Mfg.  Co.,  160  111.  App.  114;  Illsley  v. 
Peerless  Motor  Car  Co.,  177  111.  App.  459;  Sparks  v.  Motor  Car  Co., 
85  Kan.  29,  116  Pac.  363,  Ann.  Cas.  1912C,  1251. 

The  claim  for  commissions  on  coal  furnished  to  the  collier  Sterling 
is  not  open  to  serious  question.  The  transaction  was  clearly  within  the 
scope  of  the  supplemental  agreement,  for  the  coal  was  sold  to  the  Navy 
Department  for  bunker  use  in  a  government  vessel,  and  the  circum- 
stance that  it  was  not  delivered  until  after  the  termination  of  the  con- 
tract cannot  affect  the  plaintiff's  right  to  recover. 

As  to  the  last  three  claims  in  suit  the  decree  is  affirmed.  As  to  the 
first  claim  the  decree  is  reversed,  and  the  case  remanded  for  further 
proceedings  in  accordance  with  the  views  above  expressed. 

JOHNSON,  District  Judge  (dissenting  in  part).  I  concur  in  so  much 
of  the  decree  as  remands  the  cause  for  further  proceedings.  I  think 
that  when  plaintiff  shows  the  sale  of  coal  in  the  territory  in  which  he 
had  the  exclusive  agency,  his  right  to  commissions  thereon  follows,  and 
the  burden  is  on  the  defendant  to  show  that  commissions  are  not  due 
him.  Defendant  must  not  only  show  that  it  did  not  make  the  sale,  or 
that  it  did  not  receive  commissions  thereon,  but  that  under  its  contract 
with  the  mining  corporations  it  did  not  have  the  right  to  make  the  sale 
or  to  demand  commissions.  The  mere  waiver  by  the  defendant  of  its 
rights  to  commissions,  if  it  had  such  rights,  could  not  deprive  plaintiff 
of  his  rights.  The  evidence  shows  that  the  coal  for  the  Chesapeake  & 
Ohio  Railroad  was  sold  through  the  Richmond  office  wjien  Saunders 
had  charge  of  that  office  and  was  working  for  the  defendant  on  a  fixed 
salary.  When  he  was  changed  to  a  commission  basis,  he  had  a  right 
to  expect  commissions  on  the  same  line  of  sales  that  he  had  had  charge 
of  when  on  a  salary. 

We  now  come  to  the  Panama  Railroad  coal.  The  District  Court 
and  this  court  assume  that  the  coal  sold  to  the  Panama  Railroad  is  a 
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sale  to  the  government.  The  Panama  Railroad  is  a  corporation,  as  dis- 
tinct as  the  Pennsylvania  Railroad  or  any  other  railroad  corporation. 
It  is  true  that  Army  and  Navy  officers  hold  the  principal  offices.  That 
is  because  the  government  owns  the  stock  and  controls  the  election  of 
directors  and  officers,  but  any  contract  with  the  Panama  Railroad  is  a 
contract  with  a  corporation  and  not  with  the  government.  It  is  oper- 
ated as  a  corporation  by  its  officers  and  agents.  The  plaintiff  is  en- 
titled to  his  commissions  on  the  sale  of  this  coal  unless  the  defendant 
can  show,  not  only  that  it  did  not  receive  any  commissions,  but  that  it 
had  no  right  to  receive  commissions  on  such  sale.  The  plaintiff  hav- 
ing made  out  his  prima  facie  case,  it  is  no  hardship  on  the  defendant, 
who  is  in  possession  of  all  the  contracts  with  the  mining  companies, 
vouchers,  checks,  books,  etc.,  to  produce  them  and  show  that  neither 
it  nor  its  agent  is  entitled  to  commissions  on  a  given  sale. 


(239  Fed.  71) 

WARREN  BROS.  CO.  v.  WRIGHT. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    November  23,  1916.) 

No.  1432. 

Tbiai.  ^=9223 — ^MoDE  op  Chabging  Jttry — Discretion  of  Coubt. 

A  statement  by  a  trial  Judge  that  he  desired  to  give  only  written  In- 
structions in  a  case,  and  requesting  counsel  to  prepare  and  present  re- 
quests, to  which  they  assented,  did  not  preclude  him  from  giving  an  addi- 
tional oral  instruction  to  present  an  issue  on  which  he  had  refused  an  in- 
struction requested. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  514-516;  Dec. 
Dig.  <8=»223.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  West  Virginia,  at  Charleston;  Benjamin  F.  Keller, 
Judge. 

Action  at  law  by  J.  M.  Wright  against  the  Warren  Bros.  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

J.  M.  Head,  of  Boston,  Mass.  (Chilton,  MacCorkle  &  Chilton,  of 
Charleston,  W.  Va.,  and  Arthur  Drinkwater,  of  Boston,  Mass.,  on  the 
brief),  for  plaintiff  in  error. 

Buckner  Clay,  of  Charleston,  W.  Va.,  and  J.  B.  Cessna,  of  Erie,  Pa. 
(Price,  Smith,  Spilman  &  Clay,  of  Charleston,  W.  Va.,  on  the  brief), 
for  defendant  in  error. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  JOHNSON, 
District  Judge. 

JOHNSON,  District  Judge.  In  the  District  Court  John  M.  Wright 
was  plaintiff  and  Warren  Bros.  Company  was  defendant.  The  litiga- 
tion grows  out  of  an  alleged  contract  between  plaintiff  and  defendant 
and  plaintiff's  services  thereunder.  The  contract  was  never  reduced 
to  writing,  but  on  April  24,  1903,  the  defendant  wrote  plaintiff  in 
effect : 

or  other  caseB  see  same  topic  lb  KET-NUMBBR  in  all  Kej-Numbered  Digests  ft  Indezea 
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*The  understanding  In  regard  to  the  agreement  in  force  with  yon  is:  You 
are  to  have  general  management  of  the  Michigan  business  of  the  company 
under  general  direction  of  the  president  of  Warren  Bros.  Company  and  under 
conditioDS  consistent  with  its  general  policy  to  be  more  fully  set  forth  in  a 
contract  to  be  drawn  and  executed  by  both  parties.  For  one  year,  from  Biay 
1,  1903,  you  are  to  receive  a  salary  of  $500  per  month.  You  are  to  receive  an- 
nually $4,000  of  the  common  stock  of  Warren  Bros.  Company  for  a  period  of 
five  (5)  years.  You  are  to  devote  your  entire  time  to  the  affairs  of  the  busi- 
ness, provided  that  the  company  after  the  first  year  increase  your  income  di- 
rectly or  indirectly  by  dividends  on  said  stock,  by  bonus,  or  by  salary  by  not 
less  than  $1,000  a  year.  You  are  to  continue  in  the  company's  service  for 
ten  years  at  the  company's  option,  and  in  case  of  dismissal  for  any  cause,  yon 
are  to  receive  the  balance  of  the  common  stock  due  according  to  the  agree- 
ment before  dismissal  is  ^ected.  The  company  agrees  to  purchase  the  com- 
mon stock  from  you  at  the  expiration  of  ten  years  at  par,  if  not  previously 
disposed  of  by  you.  You  are  to  give  Warren  Bros.  Company  a  cliance  to  pur- 
chase at  one  (1)  per  cent,  over  any  bona  fide  offer  you  may  have.  In  case 
Warren  Bros.  Company,  after  paying  dividends  on  first  and  second  preferred 
stock  and  interest  on  bonds,  fail  to  pay  or  show  on  the  present  capital  actu- 
ally issued  April  24,  1902,  net  profits  exceeding  three  (3)  per  cent,  per  annum* 
then  you  are  to  continue  in  our  employ  at  $6,000  per  annum  until  such  time 
as  the  common  stock  shall  earn  three  (3)  per  cent  You  undertake  to  operate 
the  promotion  part  of  the  business  at  an  expense  not  to  exceed  twenty  (20) 
cents  per  square  yard  of  pavement  laid,  you  not  to  assume  expense  exceeding 
twenty  cents  in  any  one  city  without  consent  of  the  president.  It  is  provided 
that  no  pavement  shall  be  bid  at  less  than  $2  per  square  yard  without  the 
consent  of  the  president  of  Warren  Bros.  Company  and  that  no  work  shall  be 
taken  that  shall  not  show  certain  profits.  If  we  desire  to  dispense  with  your 
services  at  any  time  after  May  1,  1904,  we  agree  to  give  you  three  months' 
notice  or  In  lieu  thereof  to  pay  you  three  months'  salary." 

As  Stated,  the  formal  contract  was  never  executed,  though  the  board 
of  directors  of  Warren  Bros.  Company  authorized  the  president  to 
enter  into  a  contract  with  Wright  along  the  lines  of  the  correspond- 
ence. There  was  evidence  that  the  defendant  treated  the  letter  as  a 
sufficient  writing  of  the  contract  and  that  both  parties  acted  under  it. 
Plaintiff,  a  citizen  of  New  York,  moved  to  Michigan  and  managed  the 
defendant's  Michigan  business  from  May  1,  1903,  to  May  17,  1907. 
The  latter  date  he  was  deposed  as  president  of  the  Central  Bitulithic 
Company  in  which  capacity  he  had  attended  to  the  defendant's  Mich- 
igan business.  The  defendant  had  the  stock  in  the  Central  Bitulithic 
Company,  which  stood  in  the  name  of  Wright,  though  it  belonged  to  the 
defendant,  transferred  to  some  one  else.  Thereby  W^right,  not  being 
a  stockholder,  was  ineligible  as  a  director  and  president  of  said  com- 
pany, and  in  this  way  was  discharged.  Plaintiff  during  the  entire  time 
of  his  service  received  from  the  Central  Bitulitic  Company  $500  per 
month.  At  the  end  of  the  first  year  he  received  $4,000  of  the  common 
stock  of  Warren  Bros.  Company  from  that  company.  This  action  in 
assumpsit  sought  the  recovery  of  the  value  of  the  remaining  $16,000 
of  common  stock  of  Warren  Bros.  Company,  the  increase  in  salary 
after  the  first  year,  and  the  salary  for  so  much  of  the  ten  years  as 
plaintiff  was  not  permitted  to  serve.  Defendant  stubbornly  resisted 
plaintiff's  demands.  His  defenses  may  be  briefly  summarized  as  fol- 
lows: 

(1)  The  alleged  agreement  of  April  24,  1903,  was  a  nullity,  because 
not  signed  by  two  oflScers  of  Warren  Bros.  Company,  as  provided  by 
its  by-laws. 
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(2)  That  the  plaintiff  violated  the  terms  of  the  said  agreement  by 
becoming  president  of  the  Central  BituHthic  Company,  a  West  Vir- 
ginia corporation,  from  April,  1903,  to  May,  1907,  and  was  paid  by 
said  corporation  for  his  services. 

(3)  That  plaintiff  in  carrying  on  defendant's  business  violated  his 
contract  by  exceeding  the  promotion  expense  of  20  cents  a  square  yard 
without  the  consent  of  its  president,  and  in  that  way  paid  out  and  ex- 
pended more  than  $54,000  of  the  defendant's  money. 

(4)  The  defendant  alleges  that  it  advanced  to  the  plaintiff  divers 
sums  of  money  aggregating  more  than  $26,000  to  be  used  for  its  bene- 
fit in  the  management  of  its  business  and  that  plaintiff  appropriated  the 
same  to  his  own  use. 

On  the  first  trial  in  the  District  Court  it  was  ruled  that  the  plaintiff 
could  not  recover  for  the  unexpired  time  of  the  ten  years,  and  he 
had  judgment  for  more  than  $21,000,  a  very  much  smaller  sum  than 
he  had  sued  for.  The  defendant  sued  out  a  writ  of  error.  The  plain- 
tiff took  a  cross-writ.  The  opinion  of  this  court  on  the  former  ap- 
peal (204  Fed.  231,  122  C.  C.  A.  503)  held  that,  under  section  53  of 
chapter  53  of  the  Code  of  West  Virginia  (sec.  2885),  the  plaintiff  as 
agent  of  the  defendant  corporation  could  not  be  employed  except  dur- 
ing the  pleasure  of  the  directors.  The  ruling  of  the  District  Court  that 
he  could  not  recover  for  J:he  time  that  he  was  not  permitted  to  serve 
was  therefore  sustained.  It  also  followed  that  the  plaintiff  could  not 
recover  for  three  months'  salary  after  his  discharge  without  notice. 
He  can  recover  for  such  time  only  as  he  performed  services  according 
to  the  terms  of  the  contract.  With  the  former  opinion  of  this  court 
as  a  guide,  the  second  trial  in  the  District  Court  should  have  been  con- 
fined to  the  determination  of  three  or  four  important  questions  upon 
which  the  case  depends.  These  questions  may  be  briefly  summarized 
as  follows: 

(1)  Was  there  a  contract? 

(2)  Did  it  contemplate  that  plaintiff's  services  in  behalf  of  the  de- 
fendant corporation  should  be  conducted  and  carried  on  in  the  nafne 
of  the  Central  BituHthic  Company,  a  subsidiary? 

(3)  Did  the  plaintiff  perform  the  services  according  to  the  contract 
honestly  and  faithfully? 

(4)  If  there  were  any  variations  from  the  terms  of  the  contract,  did 
the  defendant  order  such  variations  or  consent  thereto  ? 

This  court  also  indicated  that  the  defendant  might  take  advantage 
of  two  positions  it  had  contended  for  on  the  appeal.  Those  proposi- 
tions were: 

(1)  That  it  was  unlawful  for  the  plaintiff  to  be  paid  anything  in  his 
capacity  as  a  director  as  such  of  the  defendant  company.  The  burden 
was  on  the  defendant  to  show  that  the  plaintiff  was  paid  or  promised 
anything  as  an  officer  or  director  as  such. 

(2)  TTiat  there  were  minority  stockholders  of  the  Central  BituHthic 
Company  who  did  not  consent  to  tfie  plaintiff's  employment  by  the  de- 
fendant, the  burden  being  on  the  defendant  to  show  the  extent  and 
character  of  such  minority  holdings. 
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Defendant  did  not  offer  any  evidence  on  the  second  trial  to  estab- 
lish either  of  the  above  propositions,  and  they  go  out  of  the  case. 

The  main  questions  upon  which  this  case  hinged  were  submitted  to 
the  jury  under  instructions  that  were  clear,  relevant,  and  fair.  De- 
fendant complains  because  of  the  manner  in  which  one  of  the  instruc- 
tions was  given  to  the  jury  by  the  court.  The  record  shows  that  when 
the  evidence  was  all  in  the  court  said : 

The  Court:  The  next  thing  wUl  be  the  preparation  of  instnicticms.  Have 
you  any  instructions,  gentlemen? 

Mr.  Head:   I  have  not. 

The  Court:  I  have  no  disposition  to  hurry  you  in  the  matter.  I  would  like 
that  matter,  in  so  far  as  you  deem  the  questions  of  law  are  involved,  to  be 
as  fully  treated  as  you  can.  I  am  not  well,  and  have  not  been  for  the  last 
two  days,  and  I  do  not  desire,  if  I  can  avoid  it,  to  do  anything  in  the  way  of 
a  charge  to  the  Jury.  I  prefer  to  give  them  such  proper  written  instructions, 
which,  by  the  way,  is  the  ordinary  practice  in  this  state. 

Mr.  Chilton:   That  will  be  satisfactory. 

The  Court:  I  wiU  be  glad  if  you  will  exchange  your  views  and  serve  a  cc^nr 
on  each  side. 

Mr.  Chilton:  How  would  it  do,  your  honor,  for  us  to  prepare,  say  in  the 
afternoon  sometime,  we  would  give  a  copy  to  counsel  upon  the  other  side,  so 
that  you  might  have  an  opportunity  to  glance  over  them  before  the  court  con- 
venes in  the  morning? 

The  Court:  That  will  be  satisfactory,  and  I  will  let  the  jury  go  until  morn- 
ing. 

Mr.  Cessla:  <^uite  satisfactory  to  us. 

The  following  day  the  court  instructed  the  jury  in  accordance  with 
the  written  requests  of  the  parties  to  the  action.  Some  of  the  instruc- 
tions were  refused.  The  case  was  argued^  and  after  the  argument  of 
counsel  to  the  jury  the  court  said: 

"Gentlemen  of  the  Jury,  I  had  intended  to  say  nothing  more  to  the  Jury  at 
all,  but  it  may  be  that  I  ought  to  on  one  point.  I  think  it  should  be  caUed 
to  the  attention  of  the  Jury  as  an  issue,  as  a  possible  issue  in  this  case.  An 
instruction  was  offered  on  the  point  by  counsel  for  the  defendant,  but  it  was 
asked  in  such  a  form  that  I  felt  compelled  to  reject  it ;  but  I  will  take  the 
responsibility  upon  my  own  motion  of  Just  calling  the  attention  of  the  Jury  to 
that  question.  Gentlemen  of  the  Jury,  in  addition  to  the  instructions  that 
have  been  given  in  writing,  I  desire  to  ofifer  you  a  short  instruction,  and  that 
is  that  a  contract  of  employment  involves  as  one  of  its  features  of  obligatioo 
on  the  part  of  the  person  employed  to  exercise  with  his  abUity  good  faith  and 
honesty.  The  defendant  here  introduces  certain  checks  for  amounts  aggregat- 
ing something  over  $10,000,  and  for  which  no  vouchers  have  been  filed  In  the 
office  of  the  Central  Bitulithic  Paving  Company.  The  plaintiff  made  a  ver- 
bal explanation  in  regard  to  the  matter,  and  asserted  that  his  method  of  dis- 
bursement of  those  funds  without  taking  vouchers  therefor  was  in  accordance 
with  the  understanding  and  agreement  of  the  president  of  the  Warren  Bros. 
Company,  and  that  these  were  disbursed  in  the  entire  interest  of  the  business 
managed  by  him.  The  only  way  in  which  this  matter  is  important  is  as  it 
touches  the  honesty  and  good  faith  of  the  plaintiff.  If  you  believe  that  this 
money  was  honestly  expended  in  the  interest  of  the  business  under  the  man- 
agement of  Mr.  Vi^right,  it  cannot  affect  this  suit ;  but,  if,  on  the  other  hand, 
you  believe  that  in  respect  to  this  matter  he  did  not  exercise  honesty  and 
integrity,  he  would  not  be  entitled  to  recover." 

This  instruction  was  entirely  proper.  It  is  not  true  that  the  remarks 
of  the  court  amounted  to  a  stipulation  that  the  court  would  not  give 
the  jury  any  instructions  except  such  as  were  reduced  to  writing.    The 
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object  of  a  trial  is  to  help  to  ascertain  the  truth  and  to  do  justice,  and 
the  manner  of  conducting  the  trial*  must  be  left  largely  in  the  sound 
discretion  of  the  trial  judge.  This  was  one  of  the  defendant's  material 
defenses.  It  had  requested  instructions  upon  this  point,  but  in  a  form 
in  which  the  judge  could  not  ^ant  them,  so  in  the  interest  of  truth  and 
a  fair  trial  the  court  of  its  own  motion  gave  the  instruction  above  set 
out.  The  defendant  certainly  had  no  room  to  complain  of  that  in- 
struction. There  was  no  error  of  law,  and  there  was  no  abuse  of  the 
sound  discretion  of  the  court.  An  examination  of  the  whole  record 
shows  that  all  the  issues  were  fairly,  clearly,  and  fully  submitted  to 
the  jury.  In  the  light  of  the  evidence,  the  verdict  was  exceedingly 
favorable  to  the  defendant. 

The  judgment  below  should  be  affirmed. 


<239  F«Hl.  75) 

CAROLINA,  C.  &  O.  RY.  CO.  V.  STROUP. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.     February  6,  1917.) 

No.  2899. 

1.  Masteb  and  Servant  <g=»286(33) — Injuries  to  Servant— Jury  Question. 

In  an  action  by  a  brakeman  for  injuries  received  wliile  attempting  to 
cut  some  cars  of  a  train  from  tlie  rest,  the  question  of  the  negligence  of 
the  engineer  in  failing  to  set  the  brakes  on  the  rear  ears,  which  the  brake- 
man  contended  pressed  down  and  injured  him,  held,  under  the  evidence, 
for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §  1020 ; 
Dec.  Dig.  iS=>286(33).] 

2.  Trial  ^=»139(1) — Jury  Question — Conflicting  Evidence. 

Where,  under  the  evidence,  reasonable  men  may  honestly  draw  differ- 
ent conclusions,  the  question  is  one  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  §§  332,  333,  338-341 ; 
Dec.  Dig.  «=>139(1).] 

3.  Trial  ^■»178 — ^Province  of  Court  and  Jury — Directed  Verdict. 

On  defendant's  motion  to  direct  a  verdict,  it  is  the  duty  of  the  trial 
court  to  take  that  view  of  the  evidence  most  favorable  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  §§  401-403 ;  Dec.  Dig. 
<8=:»178.] 

4.  Appeal  and  Error  ^=s>994(3> — Review — ^Denial  of  Motion  for  New  Trial. 

In  reviewing  the  trial  court's  denial  of  a  motion  for  a  new  trial,  the 
fact  that  he  had  seen  and  heard  the  witnesses  should  be  considered  in  sup- 
port of  his  action. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §8  3904- 
3905%;  Dec.  Dig.  «=>994(3).] 

5.  Appeal  and  Error  <g=5>995— Review — Verdict. 

An  appellate  court  cannot  weigh  the  evidence  with  a  view  of  determin- 
ing whether  it  is  sufficient  to  sustain  a  verdict 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §  3907; 
Dec.  Dig.  «e=>995.] 

^=»For  other  cases  see  pame  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  Sc  Indexes 
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6.  Appeai.  and  Brbob  ^=:»028(2) — Bsvisw — Pbestticptions. 

Where  defendant  did  not  complain  of  the  charge  given,  there  Is  a  pre- 
sumption that  the  instnictions  were  as  favorable  to  defendant  as  the 
case  warranted. 

[Ed.  Note. — BV)r  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  i  S750 ; 
Dec.  Dig.  «=»928(2).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee ;  Edward  T.  Sanford,  Judge. 

Action  by  George  W.  Stroup,  by  next  friend,  Mary  Stroup,  against 
the  Carolina,  Clinchfield  &  Ohio  Railway  Company.  There  was  a 
judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

J.  R.  Simmonds,  of  Johnson  City,  Tenn.,  for  plaintiff  in  error. 
Robert  Burrow,  of  Bristol,  Tenn.,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge.  This  was  an  action  to  recover 
damages  for  personal  injuries  sustained  through  alleged  negligence  of 
the  railway  company.  The  action  was  brought  and  concededly  was 
maintainable  under  the  federal  Employers'  Liability  Act  (Act  April 
22,  1908,  c.  149,  35  Stat.  65  [Comp.  St.  1913,  §§  8657-8665]);  and 
the  plaintiff  below  recovered  verdict  and  judgment  for  $2,500.  The 
evidence  is  embodied  in  the  record,  though  the  court's  charge  to  the 
jury  is  not.  At  the  close  of  all  the  evidence  the  railroad  presented 
motion  to  direct  a  verdict  in  its  favor ;  this  motion  and  also  a  motion 
for  new  trial  were  denied.  The  railroad  prosecutes  error.  The  only 
question  presented  here  is  whether  the  verdict  can  be  sustained  upon 
the  evidence. 

The  plaintiff  below,  Stroup,  was  a  brakeman  on  a  freight  train  of  80 
cars,  and  the  injury  occurred  in  the  railroad  yard  at  Bostick,  N,  C. 
Stroup  had  been  previously  told  to  cut  18  cars  out  of  the  forward 
portion  of  the  train  upon  reaching  Bostick,  and  to  take  them  from 
track  No.  2,  on  which  the  train  would  enter  the  yard,  and  set  them  on 
track  No.  1.  These  two  tracks  were  maintained  along  north  and 
south  adjacent  lines,  track  No.  1  lying  on  the  west  of  track  No.  2. 
The  switch  connection  led  from  track  2  northwardly  into  track  1  and 
was  quite  a  distance  south  of  the  point  at  which  the  train  was  to  enter 
the  yard;  this  required  the  train  partially  to  pass  the  switch  point 
before  the  cars  to  be  cut  out  could  be  conveniently  released  from  the 
train  and  backed  into  track  No.  L 

The  train  entered  the  yard  from  the  north  on  track  2  about  4  o'clock 
in  the  morning  of  December  2,  1914,  and  continued  southwardly  until 
the  eighteenth  car  reached  the  clearing  post,  which  stood  between  the 
tracks  and  some  200  feet  north  of  the  point  of  the  switch  leading 
northwardly,  as  stated,  into  track  1.  Admittedly,  the  execution  of 
Stroup's  order  required  him  to  go  between  the  ends  of  the  eighteenth 
and  nineteenth  cars  to  separate  the  air  hose ;  and  Stroup  testified  that 
before  reaching  Bostick  he  advised  the  engineer  of  the  order  to  cut  out 

^=9For  oUi«r  cases  see  same  topic  lb  KBT-NUMBBR  In  all  Kej-Numbered  DigesU  lb  Indexes 
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the  18  cars.  While  the  train  was  approaching  the  place  designed  to  car- 
ry out  the  order  and  moving  slowly,  Stroup,  with  his  lantern,  signaled 
the  engineer  to  stop.  The  engineer  cut  off  the  steam,  but  seemingly 
failed  to  apply  the  brakes.  Stroup  says,  however,  that  the  train  stop- 
ped--"at  least  the  18  cars  had  stopped" ;  that  he  stepped  between  the 
eighteenth  and  nineteenth  cars  to  part  the  hose,  and  turned  the  angle 
cock  on  the  car  nearest  to  the  engine ;  that  he  "was  fixing  to  turn 
the  one  on  the  other  car  when  the  cars  (that  is,  the  rear  cars)  began 
to  move  ahead ;  *  *  *  the  rear  part  of  the  train  moved  up  on  me 
and  caught  me."    It  is  here  that  the  issue  of  fact  arises. 

The  railroad  contends  that  under  the  existing  physical  conditions, 
if  the  front  portion  of  the  train,  comprising  18  cars,  had  in  truth  stop- 
ped, the  rear  portion  could  not  have  "moved  up"  and  "caught"  Stroup 
—in  other  words,  that  in  view  of  the  grade  of  the  track  the  theory  of 
stoppage  of  the  front  portion  of  the  train  and  continued  movement  of 
the  rear  portion  is  opposed  to  the  law  of  gravity — and  hence  that 
Stroup  must  have  gone  between  the  cars  while  the  train  was  in  mo- 
tion, and  in  violation  of  a  rule  of  the  company  with  which  he  was 
admittedly  familiar.  Evidently,  then,  the  grade  of  the  track  and  the 
potential  slack  in  the  rear  portion  of  the  train  form  the  basis  of  the 
controversy.  The  negligence  alleged  in  the  declaration  is  that  the 
chgineer  stopped  the  train  "on  a  dip  in  the  road,  without  applying  the 
air  brakes  on  said  train,  by  reason  whereof  said  train,  moving  by  grav- 
ity, started  while  plaintiff  was  between  two  cars  and  before  he  could 
extricate  himself  from  his  dangerous  position  was  caught  and  crush- 
ed/' etc.  Among  other  features  of  Stroup's  testimony  this  appears  in 
respect  of  the  alleged  "dip"  in  the  track : 

"If  a  car  Is  turned  loose  without  brakes  on  and  left  to  gravity  at  *B' 
(meaning  the  clearing  post  before  mentioned  between  tracks  No.  2  and  No.  1, 
Md  the  point  where  the  accident  occurred),  it  will  roll  to  the  center  of  the 
track  there ;  a  car  wlU  drop  back  there  in  the  direction  from  which  we  came, 
that  is.  north.  Q.  If  that  is  true,  what  was  it,  or  why,  I  will  ask  you,  why 
waa  It  these  62  cars  back  on  this  end  dropped  in  toward  you  and  caught  you? 
Why  would  they  drop  in  that  direction?  A.  We  pulled  in  there,  and  the 
sla<4, 1  gaess  it  was,  out  there  In  those  rear  cars,  and  it  shoved  up.  The  way 
that  track  is  elevated  there  would  make  them  drop  this  way;  the  rear  por- 
tion of  the  62  cars  would  be  on  this  curve  back  there,  high  up  on  the  curve, 
90  as  to  press  down  toward  the  clear  post.'' 

The  locomotive  engineer,  called  by  the  company,  testified  that  he 
"stopped  the  whole  train ;  to  stop  shut  off  the  steam,  and  the  brakes 
were  partially  applied  by  the  pressure  retaining  valves*' ;  and,  further : 

If  cars  are  left  on  a  grade  with  retainers  on,  it  may  leak  out,  and  the  car 
itart    I  can  tell  from  the  engine  whether  or  not  the  retainers  are  on.*' 

The  company  introduced  a  profile  of  track  No.  2,  as  to  which  the 
company's  civil  engineer  stated : 

*The  Tertical  scale  of  the  blueprint  is  in  feet ;  it  is  ten  times  as  small  in  the 
ttneal  direction  as  it  is  in  the  vertical  direction." 

It  is  insisted  in  Stroup's  behalf 'that  the  profile  is  misleading.  The 
complaint  in  substance  is  that  its  lineal  scale  is  too  much  reduced  to 
give  an  adequate  tmderstanding  of  admitted  variations  in  the  grade  of 
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the  track ;  but,  assuming  the  profile  to  be  technically  correct,  it  differs 
in  some  important  features  from  the  testimony  of  the  civil  engineer, 
while  it  does  not  in  material  respects  contradict  the  testimony  of 
Stroup.  Otherwise  stated,  the  profile  discloses  a  depression  in  the 
grade  of  the  track  within  the  limits  of  the  train,  and  of  course  oppos- 
ing grades  toward  the  ends  of  the  train.  It  is  not  necessary  to  dwell 
on  the  distances  given  by  the  engineer  between  points  indicated  on 
the  profile,  nor  upon  the  lengths  given  by  Stroup  of  the  cars,  nor 
upon  his  statement  of  the  distances  between  the  cars  as  they  were 
placed  and  operated,  in  the  rear  portion  of  the  train.  Enough  is 
shown  to  point  out  the  nature  of  the  controversy  and  the  difficulty  of 
its  solution.  In  denying  the  motion  for  a  new  trial,  Judge  Sanford  in 
part  stated  his  reasons  for  overruling  the  company's  motion  to  direct 
a  verdict : 

"The  undisputed  physical  facts  did  not,  In  my  opinion,  necessarily  require  a 
verdict  to  be  directed  for  the  defendant.  While  it  appears  that  the  ^igineer 
shut  off  steam  while  his  engine  was  on  an  ascending  graded  and  the  engine 
stopped,  and  the  nature  of  the  tracks  and  grade  were  such  that  many  of  the 
succeeding  cars  would  also  have  stopped,  it  is  not  impossible  or  improbable 
that  after  the  cars  in  the  front  of  the  train  had  stopped  back  of  the  eighteenth 
car,  the  cars  at  the  rear  of  the  train  would  be  still  in  motion  and  in  part  ap- 
parently on  a  descending  grade,  and  that  the  subsequent  forward  motion  of 
these  cars,  not  arrested  by  brakes,  through  the  shock  transmitted  from  car 
to  car,  finaUy  gave  an  impact  which  caused  the  car  to  move  forward  in  front 
of  which  plaintiff  had  stopped,  resulting  in  the  accident  Hie  question 
whether,  under  all  the  circumstances,  there  was  negligence  in  not  putting  on 
the  brakes  so  as  to  stop  each  car  and  prevent  such  taking  up  of  the  sla<d^  was, 
in  my  opinion,  one  for  the  Jury.    ♦     ♦    ♦ 

"And  While  my  view  as  expressed  or  suggested  at  the  trial  was  in  favor  of 
the  defendant,  on  reflection  I  am  of  opinion  that  I  did  not  then  give  sufficient 
weight  in  my  own  mind  to  the  probable  continued  forward  movement  of  the 
I'ear  end  of  the  train,  and  on  the  whole,  after  careful  consideration,  I  have 
concluded  that  the  verdict  of  the  Jury,  importing  a  finding  of  negligence  on  the 
part  of  the  defendant,  is  not  so  clearly  against  the  evidence  or  the  decided 
weight  of  the  evidence  as  to  require  it  to  be  set  aside.  Furthermore,  in  so  far 
as  the  plaintiff's  own  conduct  in  going  in  between  the  cars  imder  the  circum- 
stances with  the  knowledge  that  the  brakes  had  not  been  shut  off,  constituted 
contributory  negUgence,  this  was  apparently  taken  into  consideration  by  the 
Jury  in  a  substantial  reduction  of  the  plaintiff's  damages.** 

[1,  2]  We  observe  the  contention  of  counsel  that  the  trial  judge 
apparently  reversed  the  order  in  which  slack  in  a  moving  train  is  tak- 
en up ;  but  this  criticism  fails  to  notice  that  the  eighteenth  and  nine- 
teenth cars,  and  perhaps  some  other  adjacent  cars,  were  on  an  ascend- 
ing grade  when  Stroup  was  injured,  and  so  the  slack  in  that  portion 
of  the  train  might  not  have  been  and  probably  was  not  taken  up  when 
the  effect  of  the  impact  of  the  oncoming  cars  from  the  rear,  which  in 
substantial  portion  were  apparently  on  a  descending  grade,  reached 
the  place  of  the  injury.  Certainly  upon  all  the  evidence  pertinent  to 
this  feature  of  the  controversy  reasonable  men  might  honestly  have 
drawn  different  conclusions,  and  this  is  the  settled  token  for  submis- 
sion of  a  cause  to  the  jury.  Marbury  v.  Illinois  Cent.  R.  Co.,  176  Fed. 
9,  15,  16, 99  C.  C.  A.  483  (C.  C.  A.  6).  And  see  Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  V.  Jones,  192  Fed.  769,  773,  113  C  C.  A.  55,  47  L.  R.  A. 
(N.  S.)  483,  and  citations  (C.  C.  A.  6). 
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[3-B]  Moreover,  while  it  is  perhaps  sufficient  to  restate  the  estab- 
lished rule  that  in  disposing  of  defendant's  motion  to  direct,  it  was 
the  duty  of  the  trial  court  to  take  that  view  of  the  evidence  which  was 
most  favorable  to  the  plaintiff,  yet  it  may  be  added  that  since  the 
judge  was  entitled  to  weigh  the  evidence  when  passing  on  the  motion 
for  a  new  trial,  the  fact  that  he  had  seen  and  heard  the  witnesses  is  to 
be  considered  in  connection  with  his  opinion  denying  that  motion. 
Meers  v.  Childers,  228  Fed.  641,  642,  143  C.  C.  A.  162.  Further,  an 
appellate  court  cannot  weigh  the  evidence  with  a  view  of  determining 
whether  it  is  sufficient  to  sustain  a  verdict.  Toledo,  St.  L.'&  W.  R. 
Co.  V.  Howe  191  Fed.  776,  780,  112  C.  C  A.  262,  and  citations  (C.  C 
A.  6). 

[B]  We  are  the  more  content  thus  to  dispose  of  the  case  because  of 
the  company's  failure  either  to  complain  of  the  charge  of  the  court  or 
to  include  it  in  the  record ;  for  such  an  omission  gives  rise  to  a  pre- 
sumption that  the  court  instructed  the  jury  as  favorably  for  the  de- 
fendant as  the  merits  of  the  defense  deserved.  Leonard- Martin  Const. 
Co.  V.  Highbarger,  175  Fed.  340,  341,  344,  99  C  C.  A.  128  (C  C.  A.  6). 

The  judgment  will  be  affirmed,  with  costs. 


(239  Fed.  79) 

In  re  JACOBSON. 

(Circuit  Court  of  Appeals,  Third  Circuit    January  11,  1917.) 

No.  2156. 

Bahkbuptct  ^=:»455 — Pboceedings — Appeals. 

A  petition  was  filed  against  an  alleged  bankrupt,  It  being  asserted  that 
he  had  transferrred  all  his  property  to  a  corporation,  through  which  he 
transacted  business ;  all  the  stock,  saye  a  few  shares  Issued  to  dummies, 
being  held  tot  the  benefit  of  the  bankrupt  by  his  wife.  An  order  being 
made  for  his  examination,  the  bankrupt  requested  that  the  examination  be 
stayed  until  he  should  effect  settlements  with  his  creditors,  and  the  stay 
was  granted  on  condition  that  the  bankrupt  should  deposit  funds  for  the 
imyment  of  certain  undisputed  claims,  and  execute  bonds  to  secure  pay- 
ment of  other  claims  and  for  attorney's  fees.  The  claims  were  aU' settled 
between  the  parties,  and  the  court  then  made  an  allowance  for  the  fees  of 
the  petitioning  and  intervening  creditors,  payment  of  which  fees  was 
secured  by  bond.  From  such  order,  the  bankrupt  appealed,  on  the  ground 
that  the  allowances  were  unreasonable  and  excessive.  Heldy  that  the 
proceeding  was  not  one  In  bankruptcy,  but  rather  one  to  avoid  bankruptcy, 
and,  as  the  court  acted  as  an  arbitrator  under  the  authority  given  by 
the  bond,  no  appeal  could  be  taken  under  Bankr.  Act  July  1,  1898,  c.  541,  $ 
24a,  30  Stat.  553  (Comp.  St.  1913,  S  9608),  providing  for  review  by  appeal 
of  controversies  In  bankruptcy. 

[Ed*  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  $  916;  Dec. 
Dig.  <8=>455.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey;   Thos.  G.  Haight,  Judge. 

In  the  matter  of  Jacob  Jacobson,  alleged  bankrupt.  From  an  or- 
der fixing  attorney's  fees,  the  alleged  bankrupt  appeals.     Dismissed. 

^s»For  oUier  casM  m«  lame  topic  ft  KEY-NUMBER  in  aU  Key-Numbered  DigesU  ft  Indexes 
152  C.C.A.— 9 
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Edward  P.  Stout,  of  Jersey  City,  N.  J.,  for  appellant. 

Edwin  G.  Adams,  of  Newark,  N.  J.,  George  D.  Hendrickson,  of 
Jersey  City,  N.  J.,  and  Kessler  &  Kessler,  of  Newark,  N.  J.,  for  ap- 
pellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  This  is  an  appeal  from  an  order,  made 
ostensibly  in  a  bankruptcy  proceeding,  allowing  counsel  fees. 

The  facts  of  this  peculiar  case  are  these :    A  petition  in  bankruptcy 
was  filed  against  Jacob  Jacobson,  an  alleged  bankrupt,  followed  by 
an  amended  petition,  in  which  it  is  averred  substantially  that  the  al- 
leged bankrupt  had  concealed   his  property   from   his  creditors,  to 
whom  he  was  heavily  indebted,  by  conveying  it  to  a  corporation  which 
he  had  caused  to  be  formed  for  that  purpose  aqd  through  which  he 
transacted  business;    that  all  the  stock  of  the  corporation,  save   a 
few  shares  issued  to  dummies,  was  held  by  his  wife;   that  the  said 
corporation  was  solvent,  in  fact  very  prosperous,  and  that  the  alleged 
bankrupt  was  the  true  owner  of  the  stock  of  the  corporation.     The 
alleged  bankrupt  moved  to  vacate  the  order,  on  the  ground  that  the 
petition  did  not  allege  an  act  of  bankruptcy.     The  motion  was  dis- 
missed and  an  order  made  for  an  examination  of  the  bankrupt  under 
section  21a,  Bankruptcy  Act  (Comp.  St.  1913,  §  9605).    Fearing,  as 
suggested  by  the  court,  that  the  examination  might  divulge  such  facts 
as  would  involve  the  corporation  and  justify  the  court  in  extending 
a  receivership  of  the  bankrupt  to  the  corporation  (In  re  Muncie  Pulp 
Co.,  139  Fed.  546,  71  C.  C.  A.  530;  In  re  Rieger,  Kapner  &  Altmark 
[D.  C]  157  Fed.  609),  the  alleged  bankrupt  was  induced  to  ask  that 
the  examination  be  stayed  until  he  could  effect  settlements  with  his 
creditors.     This  motion  was  granted  and   the  examination   stayed, 
upon  conditions,  however,  appearing  in  the  court's  order,  that  the 
alleged  bankrupt  deposit  with  the  Referee  in  Bankruptcy  $4,500  with 
which  to  pay  certain  undisputed  claims;   and  deliver  to  the  Referee 
a  bond  for  $24,000  with  surety,  to  secure  the  payment  of  any  judg- 
ment that  might  be  recovered  against  him  upon  the  suit  of  a  certain 
creditor;    another  bond  for  $1,000  with  surety,  to  secure  the  claim 
of  another  creditor ;  and  a  third  bond  "in  the  sum  of  three  thousand 
dollars  ($3,000)  with  such  surety  as  shall  be  approved  by  court,  con- 
ditioned to  pay  any  counsel  fee  that  may  hereafter  be  allowed   by 
this  court  to  counsel  for  the  petitioning  creditors  and  all  other  coun- 
sel in  this  proceeding." 

Following  this  order,  the  alleged  bankrupt  went  among  his  credi- 
tors and  settled  with  them  upon  the  best  terms  he  could  obtain,  and 
thereafter  came  into  court,  and  by  petition,  showing  that  he  had  paid 
all  debts  not  covered  by  the  cash  and  secufities  deposited,  and  that 
he  had  otherwise  performed  the  conditions  required  of  him  by  the 
recited  order,  prayed  that  the  petition  be  dismissed.  Whereupon  the 
court  made  an  order  dismissing  the  petition,  directing  the  distribution 
of  the  fund,  and  fixing  fees  for  counsel  for  the  petitioning  aiJid  inter- 
vening creditors  in  the  following  words: 
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"And  It  Is  further  ordered  that  the  said  Jacob  Jacobson  pay  to  the  said 
Kessler  and  Kessler  the  sum  of  $1,500  as  counsel  fee  and  for  their  dis- 
bursements in  this  matter ;  and  to  the  said  George  D.  Hendrickson  the  sum  of 
$750  as  counsel  fee  and  for  his  disbursements  in  this  matter;  ♦  ♦  ♦  and 
upon  the  said  Edward  P.  Stout  (counsel  for  Jacobson)  presenting  to  the  saW 
Charles  M.  Mason  (Referee  in  Bankruptcy)  receipts  that  the  foregoing  moneys 
have  been  paid,  the  bond  of  $3,000  of  Jacob  Jacobson,  as  principal,  and  Na- 
tional Surety  Company,  as  surety,  filed  with  the  said  Charles  M.  Mason  on 
May  22,  1916,  conditioned  to  pay  any  counsel  fee  that  might  thereafter  be  al- 
lowed by  this  court  to  counsel  for  the  petitioning  creditors  and  all  other 
counsel  in  these  proceedings,  shall  be  delivered  by  the  said  Charles  M.  Mason 
to  the  said  Edward  P.  Stout." 

From  this  order  this  appeal  was  taken,  and  the  error  charged  is 
that  the  allowances  are  unreasonable  and  excessive. 

Aside  from  a  defense  on  the  merits,  the  appellees  raised  a  ques- 
tion of  the  jurisdiction  of  this  court  to  entertain  the  appeal.  Being 
before  us  on  appeal  and  not  on  petition  to  review  and  revise,  there 
developed  the  ever-present  controversy  concerning  what  is  meant  by 
"controversies  arising  in  bankruptcy  proceedings,"  reviewable  by  ap- 
peal under  section  24a  and  section  25a,  and  what  are  "proceedings  of 
bankruptcv,"  reviewable  bv  petition  to  review  and  revise  under  sec- 
tion 24b  of  the  Bankruptcy  Act  (Comp.  St.  1913,  §§  9608,  9609).  Up- 
on the  face  of  the  appeal  it  would  seem  that  we  are  called  upon  to 
consider  and  decide  this  question,  but  an  examination  of  the  record 
discloses  a  situation  which,  though  not  addressed  to  our  attention  by 
counsel,  nevertheless  so  intimately  concerns  our  jurisdiction,  that  we 
must  inquire  whether,  upon  another  ground,  this  case  is  properly  in 
this  court,  and  whether,  therefore,  our  views  respecting  "controversies 
arising  in  bankruptcy  proceedings"  and  "proceedings  of  bankruptcy," 
if  expressed,  would  have  the  force  of  a  decision. 

Pursuing  this  inquiry  at  the  risk  of  repetition,  it  must  appear 
from  this  brief  recital,  that  the  facts  of  this  case  are  unusual.  No 
receiver  was  appointed,  no  trustee  was  elected,  and  no  estate  came 
within  the  administration  of  the  bankruptcy  court.  A  petition  was 
filed  and  an  order  of  examination  made.  Motions  and  counter-mo- 
tions were  made  and  hearings  held  in  an  atmosphere  surcharged  with 
bad  feeling.  The  ultimate  result  of  it  all  was  an  agreement  reached 
between  counsel  for  several  groups  of  creditors  and  for  the  alleged 
bankrupt,  with  the  approval  of  the  court,  that  the  alleged  bankrupt 
be  given  a  chance  to  settle  with  his  creditors,  conditioned,  as  before 
stated,  upon  the  payment  of  a  certain  sum  to  satisfy  undisputed 
claims,  and  the  giving  of  bonds  to  secure  two  disputed  claims  and  to 
insure  the  payment  of  counsel  fees.  The  alleged  bankrupt  complied 
with  these  preliminary  conditions,  and  set  about  making  settlements 
with  his  creditors.  These  settlements,  which  were  finally  efl^ected, 
were  not  in  composition  of  his  debts  in  the  sense  contemplated  or 
under  the  procedure  prescribed  by  the  Bankruptcy  Act,  but  were  set- 
tlements informally  made  out  of  court  upon  such  terms  as  the  debtor 
could  obtain.  When  the  settlements  were  completed,  the  alleged  bank- 
rupt came  into  court,  and,  showing  that  he  had  paid  all  his  debts  ex- 
cepting those  secured  by  his  deposits,  asked  that  the  petition  be  dis- 
missed.   Pursuant  to  the  agreement  to  which  all  were  parties  and  in 
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which  the  judge  had  acquiesced,  the  petition  was  dismissed  and  the 
alleged  bankrupt  ordered  to  pay  counsel  fees  fixed  by  the  judge. 

This  does  not  appear  to  us  to  be  a  proceeding  in  bankruptcy — cer- 
tainly not  such  a  proceeding  as  is  contemplated  by  the  Bankruptcy 
Act.  It  was  rather  a  proceeding  arising  out  of  bankruptcy,  inspired, 
carried  along  and  perfected  to  avoid  proceedings  in  bankruptcy.  A 
bankrupt  estate  was  not  administered  by  the  bankruptcy  court.  What 
was  administered  was  a  fund  advanced  by  the  corporation,  not  paid 
by  the  alleged  bankrupt,  and  voluntarily  handed  the  Referee  in  Bank- 
ruptcy in  lieu  of  the  surrender  of  the  alleged  bankrupt's  estate,  and 
what  was  awarded  counsel  was  not  a  part  of  bankruptcy  assets  nor 
even  of  the  fund  deposited,  but  was  an  order  made  upon  the  alleged 
bankrupt  in  his  personal  capacity,  that  he  pay  counsel  fees  according 
to  the  tenor  of  his  bond.  The  understanding,  which  included  the 
giving  of  a  bond  as  security  for  payment  of  fees,  invested  the  judge 
with  power  to  fix  fees.  The  judge  was  thus  made  the  arbitrator  of 
the  matter  of  fees,  and  the  power  conferred  was  only  limited  by  the 
amount  of  the  bond.  Having  conferred  this  power  upon  the  judge, 
neither  the  attorneys  nor  the  alleged  bankrupt  can  complain  of  his 
decision,  when  within  the  limit  prescribed.  As  his  decision  was  that 
of  an  arbitrator  rather  than  of  a  court,  manifestly  this  court  has  no 
jurisdiction  to  review  his  action,  either  by  appeal  or  upon  a  petition 
to  revise.  What  the  judge  really  did  was  to  lend  a  hand  in  straighten- 
ing out  a  tangled  situation,  and  this  he  did,  not  along  lines  pre- 
scribed by  the  Bankruptcy  Act,  but  according  as  the  parties  had 
themselves  agreed. 

We  are  clearly  of  opinion  that  we  have  no  jurisdiction  of  this  case, 
and  therefore  direct  that  the  appeal  be  dismissed. 


(239  Fed.  82) 

BOSSELMAN  v.  UNITED  STATES. 

(Circuit  Ck)urt  of  Appeals,  Second  Circuit    January  9,  1917.) 

No.  24. 

1.  Obstructing    Justice   ^=>15 — Evidence — Admissibiutt — ^Indictment. 

In  a  prosecution  for  obstructing  justice  by  causing  alteration  of 
books  material  to  an  inquiry  by  the  grand  jury,  the  indictments  found 
by  the  grand  jury  in  that  inquiry  are  admissible  to  show  what  subject  It 
was  investigating. 

[Ed.  Note. — For  other  cases,  see  Obstructing  Justice,  (3ent  Dig.  |  31; 
Dec.  Dig.  <S=>15.] 

2.  Criminal  Law  ^=s»506(1) — Evidence — ^Testimony  of  Accomplice — ^Neces- 

sity OF  Corroboration. 

Though  defendant's  employ^,  who  altered  his  books  under  his  di- 
rection, were  accomplices,  they  were  competent  witnesses  in  the  federal 
courts,  even  if  their  testimony  was  uncorroborated. 

[EM.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  1099, 
1100,  1103,  1112;  Dec.  Dig.  <&=»508(1).] 

3.  Criminal  Law  ^=>7S(K1) — Instructions — ^Testimony  of  Accomplice, 

It  is  not  necessary  to  give  the  usual  and  proper  instruction  cautioning 
jurors  against  convicting  upon  the  uncorroborated  testimony  of  an  ac- 

^s>Por  other  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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complice,  where  the  accomplices,  though  called  by  the  government,  tes^ 
tified  favorably  to  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  i  1859; 
Dec.  Dig.  <S=>780(1).] 

4.  Obstructing  Justice  ^=>16 — ^Evidence — Sufficiency. 

In  a  prosecution  for  obstructing  justice  by  causing  alterations  in  the 
books  of  defendant  concerning  a  matter  under  inquiry  by  the  grand 
Jury,  evidence  held  sufficient,  though  circumstantial,  to  sustain  a  con- 
viction. 

[Ed.  Note.— For  other  cases,  see  Obstructing  Justice,  Cent  Dig.  S  32; 
Dec.  Dig.  <S=»16.] 

5.  Cbiminal  Law  ^s»1054(1) — ^Appeal — Exceptions — ^Necessitt. 

Where  a  witness  called  by  the  government  testified  so  -favorably  for 
the  defendant  that  the  prosecuting  attorney  was  properly  permitted  to 
cross-examine  her,  the  conviction  will  not  be  reversed  for  permitting  him 
to  read  extracts  from  her  testimony  before  the  grand  jury,  where  that 
testimony  was  made  contemporaneously  with  the  matters  testified  about, 
so  that  it  cfould  have  been  read  to  the  witness  to  refresh  her  recollection, 
and  no  exception  was  taken  to  reading  those  extracts. 

[Ed.  Note.— F6r  other  cases,  see  Criminal  Law,  Cent.  Dig.  §  2662 ;  Dec. 
Dig.  <&=»1054(1).] 

6.  Obstbuctino    Justice   ^=>5 — Judicial   Pbooeedings — EjVidencb    Befobe 

GBAND  JUBT — ^•*COBBUPTLT." 

Any  attempt  by  one  whose  conduct  was  being  investigated  by  the 
grand  jury  to  obstruct  such  investigation,  by  causing  his  employes  to 
alter  entries  in  his  books,  is  "corruptly"  impeding  justice,  within  Criminal 
Code  (Act  March  4,  1909,  c.  321)  §  135,  35  Stat  1113  (Comp.  St  1913,  § 
103055),  though  no  bribery  accompanied  it.  v 

[Ed.  Note. — For  other  cases,  see  Obstructing  Justice,  Cent.  Dig.  §  14; 
Dec.  Dig.  «=»5. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Corruptly.] 

7.  Obstbucting  Justice  ^=»15— Admissibility  of  Evidence. 

In  a  prosecution  for  obstructing  justice,  by  altering  books  material  to 
investigation  by  the  grand  jury  of  the  charge  that  defendant  had  shipped 
obscene  statues,  those  statues  were  admissible  in  evidence  to  show  the 
motive  in  making  the  alterations. 

[Ed.  Note. — For  other  cases,  see  Obstructing  Justice,  Cent.  Dig.  §  31; 
Dec.  Dig.  «=»15.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Andreas  C.  Bosselman  was  convicted  of  corruptly  influencing,  ob- 
structing, and  impeding  the  due  administration  of  justice,  by  directing 
and  requesting  others  to  make  certain  erasures,  changes,  and  insertions 
in  his  books  and  records,  material  to  a  matter  under  inquiry  by  the 
grand  jury,  and  he  brings  error.    Affirmed. 

Pratt,  Koehler  &  Boyle,  of  New  York  City  (Addison  S.  Pratt  and 
Francis  E.  Hamilton,  both  of  New  York  City,  of  counsel),  for  plain- 
tiff in  error. 

H.  Snowden  Marshall,  of  New  York  City  (F.  E.  CarstariAen  and 
Joseph  A.  Burdeau,  Asst.  U.  S.  Attys.,  both  of  New  York  City,  of 
counsel),  for  the  United  States. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 
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WARD,  Circuit  Judge.  This  is  a  writ  of  error  to  a  judgement  of 
conviction  upon  an  indictment  charging  that  the  defendant,  in  viola- 
tion of  section  135,  U.  S.  Criminal  Code,  had  corruptly  influenced,  ob- 
structed, and  impeded  the  due  administration  of  justice  by  directing 
and  requesting  one  Wieland  and  one  Barberi  to  make  certain  erasures, 
changes,  and  insertions  in  the  books  and  records  of  Andreas  C.  Bos- 
selman  &  Co.  material  to  a  matter  under  inquiry  by  the  grand  jury. 
The  section  reads : 

"135.  Whoever  corruptly,  or  by  threats  or  force,  or  by  any  threatening  let- 
ter or  communication,  shall  endeavor  to  influence,  intimidate,  or  impede  any 
witness,  in  any  court  of  the  United  States  or  before  any  United  States  com- 
missioner or  officer  acting  as  such  commissioner,  or  any  grand  or  i)etit  juror^ 
or  officer  in  or  of  any  court  of  the  United  States,  or  officer  who  may  be  serv- 
ing at  any  examination  or  other  proceeding  before  any  United  States  commis- 
sioner or  officer  acting  as  such  commissioner,  in  the  discharge  of  his  duty,  or 
who  corruptly  or  by  threats  or  force,  or  by  any  threatening  letter  or  commu- 
nication, shaU  influence,  obstruct,  or  impede,  or  endeavor  to  influence,  ob- 
struct, or  impede,  the  due  administration  of  justice  therein,  shaU  be  fined  not 
more  than  one  thousand  dollars,  or  imprisoned  not  more  than  one  year,  or 
both." 

Andreas  C.  Bosselman  &  Co.  is  a  corporation  of  which  the  defend- 
ant at  the  time  in  question  was  president  and  treasurer.  Between 
March  10  and  24,  1914,  the  grand  jury  had  under  consideration  two 
indictments  against  him,  the  first  cnarging  him  with  a  conspiracy  to 
commit  an  offense  against  the  United  States  in  violation  of  section  37 
of  the  United  States  Criminal  Code  (Comp.  St.  1913,  §  10200),  by 
importing  certain  obscene  bisque  figures,  and  the  second  charging  him 
with  the  shipment  to  Florida  of  certain  obscene  bisque  figures,  in  vio- 
lation of  section  245,  U.  S.  Criminal  Code  (section  1(H15).  These 
two  indictments  were  found  by  the  same  grand  jury  at  the  same  ses- 
sion which  foimd  the  indictment  on  which  the  defendant  was  tried. 

[1]  At  the  opening  of  the  trial  the  United  States  Attorney  offered 
these  two  indictments  in  evidence,  and  they  were  admitted  by  Judge 
Sessions  over  the  defendant's  objection  and  exception,  for  the  purpose 
of  showing  what  subject  the  grand  jury  were  investigating  at  the  time 
when  the  defendant  was  charged  with  corruptly  impeding  the  admin- 
istration of  justice.  We  see  no  error  in  this.  The  Bosselman  Com- 
pany's salesmen  forwarded  orders  taken  by  them  on  the  road  to  the 
office  in  New  York.  The  stenographer  there  made  two  copies  of  ev- 
ery order,  one  of  which  was  kept  by  the  bookkeeper  and  the  bill  to 
the  customer  prepared  from  it,  and  the  other  was  given  to  the  ship- 
ping clerk  to  enable  him  to  make  proper  entries  of  shipment  in  the 
shipping  book. 

Sales  of  the  figures  in  question  to  three  separate  customers  in  Flor- 
ida were  proved.  Clara  Wieland,  the  bookkeeper,  in  pursuance  of  a 
subpoena  duces  tecum  served  upon  her,  produced  before  the  grand 
jury  the  Bosselman  Company's  shipping  book  and  sales  lists,  upon 
which  erasures  and  changes  appeared  in  the  entries  relating  to  these 
three  orders.  The  original  bills  in  two  of  the  sales  lists  called  ex- 
pressly for  these  figures;  the  bill  in  the  case  of  the  third  sale  had 
been  lost.  It  also  appeared  that  changes  in  the  shippnng  book  were 
made  by  Barberi,  the  shipping  clerk,  while  the  grand  jury  were  investi- 
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gating ;  but  in  respect  to  the  changes  in  the  sales  lists  the  bookkeeper. 
Miss  Wieland,  did  not  think  she  had  made  them  at  that  time,  but 
thought  that  she  must  have  done  so  when  she  was  posting,  after  mak- 
ing out  the  bill  or  checking  up  stock,  and  before  she  was  called  as  a 
witness  by  the  grand  jury.  She  testified  directly,  and  Barberi  by 
necessary  implication,  that  the  defendant  did  not  direct  or  request  the 
alterations  to  be  made  while  the  grand  jury  was  in  session. 

[2,3]  It  is  objected  that  these  witnesses  were  accomplices,  and 
therefore  that  the  court  should  have  charged  the  jury  to  give  no  cred- 
ence to  their  testimony,  being  uncorroborated.  As  they  could  have 
been  indicted  for  the  same  offense  for  which  the  defendant  was  be- 
ing tried,  they  were  accomplices;  but  an  accomplice  is  a  competent 
witness  in  the  federal  courts,  even  though  his  testimony  "be  uncor- 
roborated. It  is  usual  and  proper  for  courts  to  caution  jurors  against 
convicting  a  defendant  upon  the  uncorroborated  testimony  of  an  ac- 
complice. This,  however,  is  not  essential.  Diggs  v.  United  States,  220 
Fed.  545,  136  C.  C.  A.  147.  Such  a  caution  would  have  been  entirely 
out  of  place  in  this  case,  because  these  witnesses,  though  called  by  the 
government,  testified  throughout  favorably  to  the  defendant. 

[4]  The  defendant  further  insists  that,  the  proof  against  him  being 
altogether  circumstantial,  a  verdict  should  have  been  directed  by  the 
court  in  his  favor.  If  men  could  not  be  convicted  upon  circumstantial 
evidence,  many,  if  not  most,  serious  offenses  would  go  unpunished. 
In  this  case  a  very  persuasive  body  of  circumstantial  testimony  was 
proved.  The  sales  lists  and  the  shipping  book  of  the  Bosselman  Com- 
pany were  altered,  so  far  as  appears,  only  in  connection  with  the  en- 
tries concerning  the  three  sales  as  to  which  charges  against  the  defend- 
ant were  under  investigation  by  the  grand  jury.  The  alterations  were 
made  by  employes  who  had  no  personal  interest  in  the  matter  what- 
ever, and  were  made  by  two  clerks  who  had  charge  of  different  stages 
in  the  course  of  business.  It  is  difficult  to  believe  that  this  was  done 
independently  and  accidentally.  The  defendant  being  the  only  person 
having  any  interest  in  having  the  alterations  made,  we  cannot  say  the 
verdict  was  not  sustained  by  substantial  proof.  The  jury  were  cor- 
rectly instructed  that  they  must  be  satisfied  beyond  a  reasonable  doubt 
of  the  defendant's  guilt. 

[5]  The  testimony  of  Miss  Wieland  at  the  trial  was  so  favorable  to 
the  defendant  that  the  United  States  Attorney  cross-examined  her. 
This  he  was  entitled  to  do  in  the  case  of  a  hostile  witness.  But  the 
defendant  claims  he  had  no  right  to  read  to  her  extracts  from  her  tes- 
timony before  the  grand  jury.  It  is  to  be  noted,  however,  that  the 
defendant  took  no  exception  to  this.  It  would  have  been  permissible 
for  the  government  to  refer  to  this  testimony  for  the  purpose  of  re- 
freshing the  recollection  of  the  witness,  provided  the  testimony  was 
given  contemporaneously  with  the  matters  inquired  about.  Putnam 
V.  United  States,  162  U.  S.  687,  16  Sup.  Ct.  923,  40  L.  Ed.  1118.  As 
the  subject  of  inquiry  was  in  respect  to  alterations  claimed  to  have  been 
made  between  March  10th  and  24th  and  the  testimony  was  given  be- 
tween those  dates,  we  think  the  notes  of  the  testimony  were  contem- 
poraneous within  the  above  decision. 

The  witness  stood  by  her  testimony  as  given  at  the  trial,  so  that  the 
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eflFect  of  the  examination  was  to  disclose  an  inconsistency  going  to  her 
credibility.  But  the  defendant  insists  that  the  court  treated  these  ex- 
tracts from  her  testimony  before  the  grand  jury  as  substantive  proof 
of  the  facts  there  testified  to.  We  see  no  evidence  of  this  in  the  rec- 
ord. If  the  defendant  had  asked  the  court  to  charge  the  jury  that  such 
testimony  was  not  to  be  treated  by  them  as  anything  but  showing  in- 
consistency going  to  the  credibility  of  the  witness,  tfiere  is  no  reason 
to  doubt  that  he  would  have  done  so. 

[6]  It  is  further  insisted  that,  even  if  the  defendant  did  ask  or  di- 
rect Barberi  and  Miss  Wieland  to  make  the  alterations,  there  is  no 
evidence  that  he  did  so  "corruptly"  within  the  meanine  of  the  statute ; 
that  is,  by  bribery.  The  word  "corruptly"  is  capable  of  diflferent 
meanings  in  diflferent  connections.  As  used  in  this  particular  statute, 
we  think  any  endeavor  to  impede  and  obstruct  the  due  administration 
of  justice  in  the  inquiries  specified  is  corrupt.  To  construe  the  acts  as 
requiring  that  such  an  effort  should  be  accompanied  by  payment  or 
promises  of  payment  of  money  would  quite  unreasonably  restrict  the 
obvious  purpose  of  the  legislation. 

[7]  Finally,  it  is  objected  that  the  court  erred  in  allowing  specimens 
of  the  bisque  figures  to  be  put  in  evidence.  It  is  said  that,  if  the 
erasures  had  been  made  in  connection  with  entries  as  to  bolts  of  cot- 
ton or  cars  of  coal,  the  court  would  not  have  permitted  any  examina- 
tion of  the  circumstances  attending  the  sale,  or  the  production  of  sam- 
ples of  the  cotton  or  coal.  This  may  be  entirely  true.  When,  how- 
ever, the  entries  involved  articles  alleged  to  be  obscene,  the  production 
of  the  articles  threw  light  upon  the  motive  in  making  the  erasures. 

The  judgment  is  affirmed. 


(239  Fed.  86) 

SUCESORES  DB  L.  VILLAMIL,  &  CO.,  S.  EN  C,  v.  MERCED  et  aL 

(Circuit  Court  of  Appeals,  First  Circuit    December  11,  1016.) 

No.  1204. 

1.  Judgment   ^=»570(1) — Conclusiveness— Mattebs    Concluded — JuDOMxifT 

ON  Mebits. 

A  judgment  In  an  action  to  recover  money,  In  which  the  property  of 
defendants  was  attached,  and  In  which  defendants  filed  a  cross-complaint, 
alleging  that  there  was  nothing  due  plaintiffs,  and  claiming  damages  tor 
the  attachment,  which  cross-complaint  was  dismissed  because  the  dam- 
ages had  not  been  proven.  Is  res  judicata  In  a  subsequent  action  by  those 
defendants  to  recover  the  same  damages  for  the  attachment,  in  whi<di 
the  allegations  were  the  same  as  those  of  the  cross-complaint. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  §§  1028,  1086, 
1165;    Dec.  Dig.  <8=>670(1).] 

2.  Judgment  ^=>700 — Conclusiveness — Identity  of  Pasties. 

The  parties  to  an  action  In  the  district  court  for  San  Juan  between 
two  copartnerships.  In  which  judgment  was  rendered  on  the  merits,  are 
the  same  as  In  a  subsequent  action  in  the  United  States  District  Court 
though  in  the  former  action  the  partnerships,  as  permitted  by  civil  law, 
sued  and  were  sued  by  their  firm  names  only,  whUe  in  the  latter  action 

^s»For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Ditests  A  Iiid«z«a 
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the  names  and  citizenship  of  the  partners  had  to  be  given  to  show  the 
jurisdiction  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  §  1225;  Dec. 
Dig.  <S=>700.] 

3.  CouBTS  «=»438— JuBisDicnoN — United  States  District  Coubt  fob  Pobto 

Bico. 

Under  Act  March  2,  1901,  c.  812,  S  3,  31  Stat.  953  (CJomp.  St.  1913,  S 
3786),  providing  that  Jurisdiction  of  the  District  Court  of  the  United 
States  for  Porto  Rico  in  civil  cases  should  extend  to  controversies  where 
the  parties,  or  either  of  them,  are  citizens  of  the  United  States,  or  sub- 
jects of  a  foreign  state  or  states,  the  court  has  jurisdiction  of  a  suit  by 
members  of  a  firm  located  in  Porto  Rico  against  subjects  of  Spain,  though 
the  citizenship  of  the  members  of  the  plaintiff  firm  is  not  given. 

[Ed.  Note. — For  other  cases,  see  CJourts,  Dec.  Dig.  #»438.] 

4.  JuBY  ^=s>37 — Infbingbment  of  Right  to  Juby — Detebmination  on  Appeal. 

The  Circuit  Court  of  Api)eals,  on  reversing  a  judgment  of  the  lower 
court  for  failure  to  direct  the  verdict  because  the  matter  had  been  pre- 
viously adjudicated,  -will  remand  the  case  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent.  Dig.  §  220;  Dec.  Dig. 
«=»37.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Porto  Rico;   Peter  J.  Hamilton,  Judge. 

Action  by  Casto  Merced  and  another  against  Sucesores  de  L.  Vil- 
lamil  &  Co.,  S.  en  C.  Judgment  for  plaintiffs,  and  defendants  bring 
error.    Reversed  and  remanded. 

T.  D.  Mott,  Jr.,  of  South  Bend,  Ind.,  for  plaintiff  in  error. 
Joseph  Anderson,  Jr.,  of  San  Juan,  Porto  Rico  (J.  Weston  Allen, 
of  Boston,  Mass.,  on  the  brief),  for  defendants  in  error. 

Before  DODGE  and  BINGHAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

BINGHAM,  Circuit  Judge.  This  is  a  writ  of  error  from  a  judg- 
ment of  the  United  States  District  Court  for  Porto  Rico  in  an  action 
brought  by  Casto  Merced  and  Jose  Salagado,  partners  doing  business 
under  the  firm  name  of  C.  Merced  &  Co.,  against  Jose  Leon  Nunez, 
Gumersindo  Suarez  Garcia,  Enrique  Mitjans  Julia,  Manuel  Lomba 
Peiia,  and  Dona  Mercedes  Fernandez  y  Fernandez,  partners  doing 
business  under  the  name  of  Sucesores  de  L.  Villamil  &  Co.,  S.  en  C. 
The  members  of  the  plaintiff  partnership  are  alleged  to  be  residents 
of  Bayamon,  Porto  Rico,  and  those  of  the  defendant  partnership  to  be 
subjects  of  his  majesty  the  king  of  Spain. 

The  action  is  tort  for  an  alleged  wrongful  attachment  placed  by  the 
defendants,  Sucesores  de  L.  Villamil  &  Co.,  S.  en  C,  on  the  goods  and 
effects  of  the  plaintiffs,  C.  Merced  &  Co.,  in  an  action  brought  in  the 
district  court  of  San  Juan,  May  25,  1914,  against  C.  Merced  &  Co.,  to 
recover  the  sum  of  $1,499.34,  interest,  costs,  and  attorney's  fees. 

It  is  alleged  in  the  complaint  that  Villamil  &  Co.  brought  the  action 
in  the  district  court  of  San  Juan  against  C.  Merced  &  Cp.,  and  caused 
their  property  to  be  attached,  knowing  that  C.  Merced  &  Co.  did  not 
owe  them  anything,  the  indebtedness  of  the  latter  to  them  having 
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been  liquidated  by  a  public  instrument  and  not  yet  become  due ;  that, 
inasmuch  as  Villamil  &  Co.  knew  that  the  suit  was  unfounded,  the  at- 
tachment and  the  taking  into  custody  of  the  goods  was  an  abuse  of 
process,  and  wrongful.  The  elements  of  damage  sought  to  be  re- 
covered were:  (1)  Loss  or  depreciation  in  value  of  the  goods  at- 
tached ;  (2)  loss  of  the  good  will  of  the  firm ;   and  (3)  loss  of  credit. 

In  their  answer  the  defendants  admitted  bringing  the  action  against 
C.  Merced  &  Co.  to  recover  $1,499.34,  and  that  they  procured  an 
order  for  the  attachment  of  sufficient  property  to  secure  any  judgment 
which  they  might  recover,  including  attorney's  fees,  costs,  and  inter- 
est, and  that  the  marshal  of  the  court  attached  certain  goods  of  the 
firm  of  C.  Merced  &  Co.,  but  denied  that  they  directed  the  marshal 
in  the  levy  or  in  the  valuation  of  the  goods.  They  also  denied  that,  at 
the  time  of  bringing  the  suit,  or  procuring  the  attachment,  or  making 
the  levy,  they  knew  that  the  firm  of  C.  Merced  &  Co.  did  not  owe  them 
the  sum  of  $1,499.34,  or  that  said  sum,  if  owed,  was  not  then  due  and 
payable.  They  alleged  as  a  defense  to  the  action  that  the  matter  in 
issue  between  the  parties  was  res  adjudicata,  the  same  having  been 
determined  in  a  cross-complaint  brought  against  them  by  C.  Merced 
&  Co.  in  the  district  court  of  San  Juan,  on  May  25,  1914. 

In  the  trial  of  the  case  the  plaintiffs  introduced  in  evidence  the  en- 
tire record  in  the  suit  brought  by  Villamil  &  Co.  against  them  in  the 
district  court  of  San  Juan,  including  the  cross-complaint  which  they 
had  brought  against  Villamil  &  Co.,  and  at  the  close  of  the  plaintiffs' 
evidence  the  defendants  moved  that  the  action  be  dismissed  for  the 
reason  that  the  matter  complained  of  had  been  adjudicated  in  the 
cross-complaint.  The  court  overruled  the  motion,  the  trial  proceeded, 
and,  the  case  having  been  submitted  to  the  jury,  a  verdict  was  re- 
turned for  the  plaintiffs  in  the  sum  of  $1,900. 

The  defendants  contend  that  the  court  erred  in  overruling  their 
motion  to  dismiss  the  suit  and  direct  a  verdict  in  their  favor,  and  in 
refusing  to  instruct  the  jury  to  find  a  verdict  for  them,  on  the  ground 
that  the  matter  here  in  controversy  was  decided  and  determined  by 
the  judgment  of  the  district  court  of  San  Juan  on  the  cross-complaint. 

[1]  Is  the  matter  in  controversy  res  adjudicata?  In  the  cross- 
complaint  C.  Merced  &  Co.  alleged  that  whatever  indebtedness  they 
were  owing  Villamil  &  Co.,  on  the  date  the  latter  brought  their  suit, 
was  embodied  in  a  public  document  by  the  terms  of  which  nothing  was 
then  due,  and  that,  notwithstanding  Villamil  &  Co.  knew  that  Merced 
&  Co.  had  complied  with  the  contract  embodied  in  the  public  docu- 
ment, and  that  nothing  was  due  thereon,  they  had  brought  against 
themf  the  suit  for  $1,499.34,  of  May  25,  1914,  procured  the  order  of 
attachment,  and  caused  the  same  to  be  levied  upon  their  property; 
that  by  reason  of  these  acts  they  had  been  damaged  in  their  com- 
mercial credit,  their  property  had  depreciated  in  value,  and  that  the 
damages  already  so  caused,  and  those  to  be  thus  caused,  would 
amount  to  $4,000.  In  answer  to  the  cross-complaint,  Villamil  &  Co. 
admitted  that  the  indebtedness  of  Merced  &  Co.  to  them  was  em- 
bodied in  a  public  instrument  as  alleged,  but  denied  that  Merced  & 
Co.  had  complied  with  the  obligations  and  conditions  of  that  instru- 
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ment,  denied  that  they  knew  that  Merced  &  Co.  had  complied  with 
the  contract,  and  denied  that  they  had  been  damaged  by  reason  of  the 
suit  and  attachment.  They  also  alleged  and  claimed  that  the  contract 
embodied  in  the  public  document  was  rescinded  by  reason  of  the  fail- 
ure of  Merced  &  Co.  to  adjust  the  claims  of  creditors  other  than  those 
provided  for  in  the  public  document.  By  the  judgment  it  appears  that, 
when  the  case  was  called  for  trial  in  the  district  court  of  San  Juan, 
both  parties  appeared  by  counsel,  and,  the  pleadings  having  been 
read  and  the  parties  having  presented  oral  and  documentary  proofs, 
and  made  their  arguments  thereon,  the  court  entered  judgment  dis- 
missing the  cross-complaint,  "because  the  damages  alleged  therein 
*     *     *     [had]  not  been  satisfactorily  proven." 

It  is  apparent  from  the  foregoing  that  the  cross-complaint  put  in 
issue  the  very  matters  complained  of  in  the  present  action,  that  a  trial 
was  had  upon  the  merits  of  the  controversy,  and  that  judgment  was 
rendered  in  favor  of  t\\e  present  defendants. 

[2]  Not  only  were  the  matters  in  issue  in  the  two  proceedings  the 
same,  but  the  parties  thereto  were  the  same.  It  is  true  that  the  cross- 
complaint  in  the  district  court  of  San  Juan  was  brought  in  the  name 
of  C.  Merced  &  Co.  against  the  Sucesores  de  L.  Villamil  &  Co.,  S.  en 
C,  without  naming  the  partners  composing  the  respective  firms,  while 
in  the  present  action  the  partners  of  the  firms  are  named.  The  rea- 
son for  this  is  that,  under  the  civil  law,  the  members  of  a  partnership 
can  sue,  and  be  sued,  in  the  firm  name,  without  joining  the  members 
of  the  partnership ;  but,  in  order  to  confer  jurisdiction  upon  the  court, 
in  an  action  brought  in  the  District  Court  of  the  United  States  for 
Porto  Rico,  it  was  necessary  to  state  who  the  members  of  the  respec- 
tive firms  were  and  allege  the  requisite  citizenship.  Great  Southern 
Fireproof  Hotel  Co.  v.  Jones,  177  U.  S.  449,  20  Sup.  Ct.  690,  44  L.  Ed. 
842 ;  Carnegie,  Phipps  &  Co.,  Limited,  v.  Hulbert  et  al.,  S3  Fed.  10, 
3  C.  C.  A.  391. 

We  are  therefore  of  the  opinion  that  the  matter  in  controversy  was 
res  adjudicata,  and  that  the  defendants'  motion  and  request  for  a 
directed  verdict  should  have  been  granted. 

[3]  The  defendants  have  also  contended  that  the  District  Court 
erred  in  taking  jurisdiction  of  the  present  case.  But  we  are  of  the 
opinion  that  it  had  jurisdiction  of  the  cause,  under  section  3  of  the  act 
of  March  2,  1901,  although  the  complaint  does  not  allege  the  citizen- 
ship of  the  partners  of  the  plaintiff  firm. 

Section  3  of  the  act  of  March  2,  1901,  provides : 

•That  the  jurisdiction  ot  the  District  Court  of  the  United  States  for  Porto 
Rico  in  dyil  cases  shall,  in  addition  to  that  conferred  by  the  act  of  April  12, 
1900,  extend  to  and  embrace  controversies  where  the  parties,  or  either  of 
them,  are  citizens  of  the  United  States,  or  citizens  or  subjects  of  a  foreign 
state  or  states,  wherein  the  matter  in  dispute  exceeds,  exclusive  of  interest  or 
costs,  the  sum    •    ♦    •    of  one  thousand  dollars." 

In  the  complaint  it  was  alleged  that  the  partners  composing  the 
defendant  firm  were  subjects  of  his  majesty  the  king  of  Spain,  and 
that  the  members  of  the  partnership  of  C.  Merced  &  Co.  were  resi- 
dents of  Bayam6n,  Porto  Rico ;  and  the  defendants,  at  the  trial,  ad- 
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mitted  they  were  subjects  of  the  king  of  Spain,  as  alleged.  If  it  is  to 
be  presumed  that  the  members  of  the  plaintiff  firm  were  citizens  of 
Porto  Rico,  the  citizenship  necessary  to  confer  jurisdiction  on  the 
United  States  District  Court  for  Porto  Rico  under  the  above  act  was 
complied  with ;  and,  if  it  is  to  be  presumed  that  they  were  citizens  of 
the  United  States,  of  Spain,  or  of  any  foreign  power,  the  citizenship 
necessary  to  confer  jurisdiction  is  likewise  present. 

[4]  For  the  foregoing  reasons,  the  judgment  of  the  District  Court 
will  be  reversed,  the  verdict  set  aside,  and  the  case  remanded  to  that 
court  for  a  new  trial.  Slocum  v.  New  York  Life  Ins.  Co.,  228  U.  S. 
364,  33  Sup.  Ct.  523,  57  L.  Ed.  879,  Ann.  Cas.  1914D,  1029.  We  do 
not  think  it  necessary  to  consider  the  other  assignments  of  error. 

The  judgment  of  the  District  Court  is  reversed,  the  verdict  is  set 
aside,  and  the  case  is  remanded  to  that  court  for  further  proceedings 
not  inconsistent  with  this  opinion;  and  the  plaintiffs  in  error  are 
awarded  costs  in  this  court. 


(239  Fed   90) 

WALL  V.  UNITED  STATES  MINING  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    December  1,  1916.) 

No.  4076. 

Basements  ^=>32 — Mining  Tunnel — Extinguishment  by  Advebse  Possbs- 

SION. 

Plaintiff's  predecessors  In  title  of  a  mining  claim  about  1875  oonstructr 
ed  a  tunnel  to  such  claim  through  claims  then  owned  by  predecessors  of 
defendant,  the  entrance  being  on  one  of  such  claims.  A  flume  was  also 
constructed  through  the  tunnel  for  drainage  purposes,  through  whidi 
water  flowed  to  the  entrance.  Plaintiff's  predecessors  ceased  using  the 
tunnel  in  1880,  and  in  1887  the  predecessors  of  defendant  took  possession 
of  it,  replaced  the  flume,  constructed  a  reservoir,  and  extended  a  i^pe 
from  the  entrance  to  carry  the  water  to  their  works.  They  also  boarded 
up  the  entrance,  and  since  that  time  have  held  exclusive  possession.  It 
did  not  appear  in  what  manner  plaintiff's  predecessors  acquired  the  ease- 
ment to  construct  and  maintain  the  tunnel  through  the  property  now 
owned  by  defendant.  Held  that,  however  the  same  was  acquired  under 
the  laws  of  Utah  it  was  extinguished  by  the  open,  notorious,  and  ex- 
clusive possession  and  use  of  the  tunnel  by  defendant  and  its  predecessors 
for  more  than  20  years. 

[Ed.  Note. — For  other  cases,  see  Easements,  Cent.  Dig.  §  84 ;  Dec.  Dig. 
«==>32.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Utah ;  J.  A.  Marshall,  Judge. 

Suit  in  equity  by  Enos  A.  Wall  against  the  United  States  Mining 
Company.    Decree  for  defendant,  and  complainant  appeals.    Affirmed. 

William  H.  King,  of  Salt  Lake  City,  Utah,  for  appellant. 

Russell  G.  Schulder,  of  Salt  Lake  City,  Utah  (W.  H.  Dickson  and 
A.  C.  Ellis,  Jr.,  both  of  Salt  Lake  City,  Utah,  on  the  brief),  for  ap- 
pellee. 

Before  SMITH  and  CARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

^s»For  oUier  cases  se«  same  topic  A  KBY-NUMBER  in  aU  Key-Numbered  Digests  A  Indezea 
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SMITH,  Circuit  Judge.  The  appellant,  Enos  A.  Wall,  is  now  the 
owner  of  what  is  known  as  the  Ashland  No.  2  mining  claim,  and  the 
appellee,  the  United  States  Mining  Company,  is  the  owner  of  the  Moun- 
tain Gem  extension,  the  Fanny  Bemis,  and  the  First  South  extension 
of  the  Galena  mining  claims,  all  in  the  West  Mountain  mining  district, 
in  Salt  Lake  county,  Utah.  These  all  extend  from  the  northeast  to 
the  southwest,  but  tJie  side  lines  are  not  exactly  parallel.  In  1874  Sen- 
ator George  Hearst  became  the  owner  of  the  Ashland  No.  2,  either 
alone  or  in  company  with  R.  C.  Chambers  and  J.  B.  Haggin.  About 
April,  1875,  they  commenced  the  excavation  of  a  tunnel  to  work  the 
Ashland  No.  2  claim  and  to  drain  it  This  tunnel  started  on  the  First 
South  extension  of  the  Galena,  and  ran,  generally  speaking,  northwest, 
through  the  claim  on  which  it  started,  and  through  the  Fanny  Bemis 
and  the  Mountain  Gem  extension,  and  through  and  beyond  tfie  Ash- 
land No.  2.  Two  other  tunnels  had  previously  been  excavated  on  and 
to  the  Ashland  mine.  The  new  tunnel  was  lower  than  the  others,  and, 
as  already  stated,  was  for  the  purpose  of  working  the  Ashland  mine, 
and  to  draw  off  any  water  there  struck.  The  exact  siun  spent  in  the 
construction  of  the  tunnel  does  not  appear.  Substantially  all  the  par- 
ties to  the  transactions  of  those  early  days  are  now  dead,  but  R. 
C.  Chambers  was  the  manager  of  the  property  at  that  time,  and  his 
books  of  account  are  in  evidence.  It  appears  therefrom  that  $21,000 
was  spent  in  1874,  but  this  was  before  any  work  was  done  on  the 
tunnel  in  question.  They  show  that  the  disbursements  in  1875  were 
$26,813.07;  that  these  fell  off  in  1876  to  $13,783.29,  in  1877  to  $5,- 
884.13,  in  1878  to  $1,473.75,  in  1879  to  $50,  and  in  1880  to  $51.37. 
The  receipts  fell  oflF,  though  not  in  the  same  ratio.  The  total  receipts 
from  1875  to  1880,  inclusive,  were  $13,710.13,  and  the  total  expenses 
during  those  years  were  $48,055.61.  Thus  there  was  a  net  loss  during 
these  years  of  over  $34,000.  This  same  report  shows  that  about  1881 
or  1882  negotiations  were  being  carried  on  to  lease  or  sell  this  tunnel 
to  the  owners  of  the  Last  Chance,  which  lies  northwest  of  the  Ashland 
No.  2,  and  it  was  contemplated  to  sell  or  lease  it  to  the  owners  of 
some  other  claims  lying  north  of  the  Ashland.  This  may  explain  why 
the  timnel  was  excavated  about  160  feet  beyond  the  lines  of  the  Ash- 
land. For  aught  that  appears,  the  tunnel  was  completed,  and  work 
on  the  Ashland  through  it  ceased,  not  Iat«r  than  December,  1880, 
though  work  on  and  through  it  may  have  ceased  at  a  much  earlier 
date. 

There  is  no  evidence  as  to  what  right,  if  any,  Hearst  and  his  asso- 
ciates had  to  start  this  tunnel  on  the  First  South  extension  of  the 
Galena,  or  to  penetrate  the  Fanny  Bemis  or  what  is  now  the  Mountain 
Gem  extension.  We  may  say  in  passing  that  the  record  seems  to  show 
the  latter  claim  was  government  land  at  the  time  the  tunnel  was  put 
through  it.  It  was  not  located  until  September  27,  1892.  Attention 
has  not  been  called  to  any  authority  Hearst  and  his  associates  had  to 
run  the  ttmnel  through  unlocated  government  land.  The  tunnel  as  con- 
structed had  a  small  flume  down  the  center  to  carry  the  water  off. 
There  was  a  wooden  railroad  track  along  it.  At  and  prior  to  the  con- 
struction of  the  tunnel  a  number  of  people  had  taken  up  their  abode 
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near  where  the  mouth  of  the  tunnel  was  located.  Soon  after  the 
Hearst  interests  ceased  work  on  the  tunnel,  some  one  at  least  in  the 
interest  of  tliese  settlers  put  a  door  in  the  mouth  of  the  tunnel  and 
placed  a  barrel  in  the  dump,  into  which  the  water  from  the  tunnel  was 
conducted,  and  used  the  water  from  this  source  for  domestic  purposes. 
In  1884  the  predecessors  of  the  defendant  took  at  least  a  partial  pos- 
session of  the  tunnel  and  the  water.  Some  time  in  1887  the  predeces- 
sors of  the  defendant,  the  door  having  rotted  down,  closed  the  mouth 
of  the  tunnel  by  nailing  plank  up  across  the  first  of  the  timbering  in 
the  tunnel.  Numerous  witnesses  so  testify,  and  no  one  but  Emanual 
Beck  contradicts  them,  if  he  may  be  said  to  do  so.  He  testifies  the 
door  was  there  in  1897.  It  is  claimed  this  was  a  mistake  upon  the 
part  of  the  witness,  and  it  is  true  that  the  last  thing  in  the  condensed 
statement  of  the  evidence  in  the  cross-examination  of  this  witness  is: 

**In  1887  the  door  was  so  rotten  be  could  not  use  it  any  more,  and  put 
boards  on  it" 

We  think  the  witness  meant  1887  when  he  said  1897 ;  but,  whether 
he  did  or  not,  the  overwhelming  weight  of  the  testimony  is  that  in 
1887  the  end  of  the  tunnel  was  closed  by  plank  nailed  on.  The  mouth 
of  the  tunnel  has  thus  been  kept  planked  up,  so  that  no  one  could  enter 
the  tunnel  without  removing  the  plank,  ever  since,  and  never  after  1887 
was  there  any  access  to  tifie  tunnel,  except  by  tearing  these  planks 
loose.  The  defendant  and  its  predecessors  put  from  time  to  time  new 
timbers  in  the  tunnel,  replaced  the  flume,  put  an  embankment  in  the 
tunnel,  which  in  effect  established  a  reservoir,  and  placed  a  pipe  from 
the  mouth  of  the  tunnel  to  the  works  of  the  defendant.  The  complain- 
ant claims  title  to  the  tunnel  and  the  dumping  gpround  at  its  portal  as 
appurtenant  to  its  ownership  of  the  Ashland  claim.  The  prayer  is  that 
the  court  "decree  it  is  declared  and  adjudged  that  the  complainant  is 
the  owner  of  said  premises,  and  that  the  defendant  has  not  any  estate 
or  interest  whatsoever  in  and  to  said  tvmnel  and  the  si>ace  occupied 
for  dtunping  purposes,  and  also  that  said  defendant  be  forever  de- 
barred from  asserting  any  claim  thereto,  or  to  any  part  thereof,  ad- 
verse to  the  complainant,"  and  for  general  equitable  relief. 

Upon  the  argument  the  complainant  urges  that  his  predecessors  ac- 
quired the  right  to  construct  the  tunnel  in  such  a  way  as  to  imply  a 
license  from  the  original  owners  of  the  soil,  that  the  digging  of  the 
tunnel  without  objection  operates  to  estop  the  owners  to  assert  that 
the  predecessors  of  plaintiff  did  not  have  a  license  to  construct  it,  and 
this  his  predecessors  acquired  an  easement  to  construct  and  maintain 
the  tunnel  by  prescription.  Let  it  be  conceded  that  the  predecessors 
of  plaintiff  acquired  a  license  or  easement,  or  that  there  was  an  estop- 
pel upon  the  predecessors  of  the  defendant  in  some  of  the  ways  sug- 
gested. Having  made  this  concession,  there  was  nothing  to  prevent  the 
defendant  or  its  predecessors  from  reacquiring  the  property  by  any 
method  that  it  could  be  acquired  by  the  plaintiff  and  its  predecessors. 
In  its  answer  the  defendant  says : 

"Tbat  for  more  tban  29  years  last  past  it  and  Its  predecessors  in  interest 
bave  been,  and  tbis  defendant  now  Is,  in  tbe  open,  notorious,  peaceful,  exclu- 
sive, and  adverse  possession  of  tbe  said  tunnel  and  tbe  wbole  tbereof*  includ- 
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log  the  portal  thereof  and  the  dump  at  and  near  the  said  portal,  lying  and 
being  in  or  beneath  the  surface  of  the  said  Blrst  South  extension  of  Galena 
lode  mining  claim,  U.  S.  lot  364.  And  this  defendant  further  alleges  that  it 
and  its  predecessors  have,  during  all  of  said  period  of  29  years,  and  this  de- 
fendant is  now,  using  the  said  tunnel  and  the  water  issuing  therefrom  for  its 
and  their  own  sole  and  exclusive  use  and  benefit;  and  defendant  further  al- 
leges that,  in  order  to  enable  it  to  use  the  said  tunnel  and  the  water  flowing 
therefrom,  it  did,  more  than  29  years  ago,  make  and  construct  in  the  said  tun- 
nel, at  and  near  the  portal  thereof,  a  flume  or  conduit  to  conduct  the  water 
issuing  therefrom  to  tanks  or  barrels,  for  domestic  and  culinary  purposes  by 
the  employ^  of  this  defendant  and  its  predecessors  in  interest,  and  that  at 
the  time  of  so  constructing  and  erecting  the  said  conduit  or  flume  for  convey- 
ing the  said  water,  as  aforesaid,  the  predecessors  in  interest  of  this  defend- 
ant, at  the  mouth  or  portal  of  the  said  tunnel,  erected  an  obstruction  or  bar- 
rier, by  which  all  persons,  except  the  predecessors  in  interest  of  this  defend- 
ant, were  entirely  excluded  from  the  said  tunnel  and  not  permitted  to  enter 
therein ;  that  ever  since  the  time  of  the  erection  of  the  said  barrier  or  ob- 
struction, to  wit,  more  than  29  years  ago,  down  to  the  present  time,  the  said 
predecessors  in  interest  of  this  defendant,  and  this  defendant,  have  caused 
the  said  barrier  and  obstructi<m  to  be  and  remain  at  the  mouth  or  portal  of 
the  said  tunnel,  and  have,  from  thence  hitherto,  excluded  and  prevented  all 
persons,  except  the  agents  and  employes  of  the  predecessors  in  interest  of  this 
defendant  and  this  defendant,  from  entering  in,  or  having  any  access  what- 
ever to,  the  said  tunnel,  or  to  any  of  the  waters  flowing  therefrom." 

This  defense  is  sustained  by  the  evidence,  and  if  the  plaintiff  or  its 
predecessors  acquired  title  by  any  of  the  means  indicated,  the  defendant 
from  1887  to  August,  1913,  a  period  of  over  26  years,  had  such  open, 
notorious,  peaceable,  exclusive,  and  adverse  possession  of  the  tunnel, 
and  of  the  entrance  thereto,  that  it  must  under  the  laws  of  Utah  be 
presumed  to  have  been  acquired  in  right,  and  it  cannot  now  be  dis- 
turbed. Chapter  3,  tit.  88,  of  the  Code  of  Civil  Procedure  of  Utah 
of  1907,  fixes  the  limitations  upon  actions  to  recover  real  property. 
Section  2860  provides  that  no  cause  of  action  shall  be  effectual  unless 
the  person  prosecuting  the  action  or  his  ancestor  or  predecessor  or 
grantor  was  seised  or  possessed  of  the  property  within  7  years.  Sec- 
tion 2862  provides  for  acquiring  property  under  color  of  title.  Sec- 
tion 2863  defines  what  possession  shall  be  necessary  to  that  end,  and 
thereunder  (subdivision  2),  "where  it  has  been  protected  by  a  substan- 
tial inclosure."  Section  2864  provides  for  acquiring  property  under 
claim  of  right  without  color  of  title,  and  section  2865,  in  defining  what 
possession  is  necessary  thereunder,  includes  subdivision  1 :  "Where  it 
has  been  protected  by  a  substantial  inclosure." 

These  laws  have  been  in  force  from  an  early  time  in  Utah,  but  in 
HarKhess  v.  Woodmansee,  7  Utah,  227,  26  Pac.  291,  Fimk  v.  Ander- 
son, 22  Utah,  238,  61  Pac.  1006,  and  Coleman  v.  Hines,  24  Utah,  360, 
67  Pac.  1122,  the  Supreme  Court  of  Utah  held  that  the  7-year  statute 
of  Utah  did  not  apply  to  the  acquisition  of  an  easement,  and  that  to 
acquire  an  easement  by  prescription  the  party  must  show  that  he  had 
exercised  the  easement  under  a  claim  of  right,  and  that  his  possession 
of  it  was  peaceable,  without  interruption,  open,  notorious,  and  ex- 
clusive for  the  period  of  20  years.  If  the  complainant  based  his  title 
entirely  upon  prescription,  we  must  hold  that  within  the  20  years  the 
defendant  and  its  predecessor  took  possession  of  the  tunnel  in  such 
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a  way  as  to  wholly  exclude  the  plaintiff's  predecessor  from  any  use 
of  the  alleged  easement.  The  claim  that  tihe  circumstances  imply  a 
license  from  the  original  owners  of  the  soil  is  not  sustained,  because 
there  is  no  evidence  that  the  defendant  or  its  predecessors  knew  that 
the  plaintiff  *s  predecessor  was  constructing  the  tunnel ;  and  the  same 
objection  exists  to  the  plaintiff's  title  by  way  of  estoppel,  but  whether 
the  defendant  or  its  predecessor,  in  reacquiring  the  title  by  limitation 
after  it  was  once  acquired  by  the  plaintiff's  predecessor,  would  be  gov- 
erned by  the  7-year  statute,  or  the  20-year  rule  established  by  the  courts 
of  Utah,  the  defendant  and  its  predecessor  have,  by  closing  and  keep- 
ing closed  the  mouth  of  the  tunnel  for  more  than  26  years,  extinguished 
any  claim  of  the  plaintiff. 

This  finding  being  in  harmony  with  the  decision  of  the  District  Court, 
its  decree  dismissing  the  plaintiff's  bill  is  affirmed. 


<239  Fed.  94) 

INDRA  LINE,  limited,  T.  PALMETTO  PHOSPHATE  CO.  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit    December  12,  1916.) 

No.  1464. 

1.  Shipping  ^=>81(1) — ^Action  fob  Wbonqful  Death — ^Defenses. 

That  a  ship  was  in  charge  of  a  compulsory  pilot  at  the  time  of  a  eol- 
lision  for  which  she  was  in  fault  does  not  absolve  her  from  liability  fbr 
the  death  of  persons  caused  by  the  collision  under  Code  Ya.  1904,  {  2902. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  H  344,  345,  347; 
Dec.  Dig.  <S=>81(1).] 

2.  Shipping  ^=s>209(l) — ^Pboceedings  fob  Lihitation  of  liiABiiJTT— Costb— 

Fees  of  Coicmissioneb. 

In  a  proceeding  by  a  shipowner  for  limitation  of  liability,  the  petitioa- 
er  is  primarily  liable  for  such  compensation  as  may  be  awarded  by  the 
court  to  the  commissioner  appointed  to  ascertain  the  value  of  the  vessel 
and  her  pending  freight,  and  to  report  upon  the  claims  against  her,  and 
where  a  rule  of  court  requires  an  appellant  to  pay  all  costs  b^ore  de- 
livery to  him  of  the  record  on  appeal,  the  petitioner  on  an  appeal  by  him 
may  be  required  to  pay  as  part  of  such  costs  the  fees  of  the  commissioner. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  {{  646,  648^651, 
653,  654;    Dec.  Dig.  <S=>209(1).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Norfolk ;  Edmund  Waddill,  Judge. 

Proceeding  in  admiralty  by  the  Indra  Line,  Limited,  owner  of  the 
steamship  Indrakuala,  against  the  Palmetto  Phosphate  Company  and 
others,  for  limitation  of  liability.  From  a  decree  holding  the  ship  in 
fault  for  a  collision  and  allowing  claims  against  her,  petitioner  appeals. 
Affirmed. 

Edward  R.  Baird,  Jr.,  of  Norfolk,  Va.,  and  J.  Parker  Kirlin,  of  New 
York  City  (John  M.  Woolsey,  William  H.  McGrann,  and  Kirlin,  Wool- 
sey  &  Hickox,  all  of  New  York  City,  on  the  brief),  for  appellant. 

Edward  E.  Blod^ett,  of  Boston,  Mass.,  Floyd  Hughes,  of  Norfolk, 
Va.,  and  William  F.  Purdy,  of  New  York  City  (Blodgett,  Jones,  Bum- 
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ham  &  Bineham,  of  Boston,  Mass.,  Barry,  Wainwright,  Thachcr  & 
Symmers,  of  New  York  City,  Hughes  &  Vandeventer,  of  Norfolk,  Va., 
and  Macklin,  Brown  &  Purdy,  of  New  York  City,  on  the  brief),  for 
appellees. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  ROSE,  District 
Judge. 

Rose,  District  Judge.  Judge  Waddill,  in  his  opinion  in  the  Dis- 
trict Court  (219  Fed.  600),  has  stated  the  facts  fully.  The  owners  of 
the  Indrakuala  here  assail  so  much  of  his  conclusions  as  holds  that 
ship  in  fault.  Their  case  has  been  presented  with  ability  and  force. 
Nevertheless  a  minute  examination  of  the  record  leaves  us  unable  to 
say  that  he  was  wrong. 

[  1  ]  At  the  time  of  the  collision  the  Indrakuala  was  in  charge  of  a 
compulsory  pilot.  Her  advocates  now  contend  that  under  such  cir- 
cumstances her  owners  cannot,  in  this  proceeding  instituted  by  them  to 
limit  their  liability  to  the  value  of  their  ship  and  its  freight,  be  held 
answerable  for  the  personal  injuries  and  deaths  resulting  from  the  col- 
lision. Their  argument  is :  There  is  no  personal  liability  on  the  part 
of  a  shipowner  for  the  torts  of  a  pilot  forced  on  him  by  law  (Homer 
Ramsdell  Co.  v.  Comp.  Gen.  Trans.,  182  U.  S.  406,  21  Sup.  Ct.  831, 
45  L.  Ed.  1155),  and  that  a  proceeding  to  limit  liability  is  in  personam 
and  not  in  rem  (In  re  Morrison,  Petitioner,  147  U.  S.  34,  13  Sup.  Ct. 
246,  37  L.  Ed.  60).  True  enough,  but  what  of  it?  By  filing  his  peti- 
tion to  limit  his  liability,  a  shipowner  does  not  make  himself  personally 
responsible  for  claims  for  which  he  would  not  otherwise  have  been 
bound ;  but  it  is  equally  true  that  to  the  extent  of  her  value  the  ship 
remains  liable  for  all  the  maritime  liens  upon  her.  In  the  very  case 
last  cited  the  Supreme  Court  said  that  where,  instead  of  surrendering 
his  vessel,  the  shipowner  stipulates  for  her  value,  as  was  done  in  the 
case  now  at  this  bar,  the  stipulation  stands  in  the  place  of  the  ship. 
To  the  amount  of  the  stipulation,  the  stipulators  must  pay  all  claims 
found  to  have  constituted  valid  liens  upon  the  ship.  Subject  to  some 
well-defined  limitations,  when  the  individuals  hurt  are  members  of  the 
ship's  company,  it  has  never  been  doubted  that  she  is  liable  for  personal 
injuries  wrongfully  inflicted  by  her. 

The  further  contention  is  made  on  behalf  of  the  appellant  that  in  any 
event  the  claimants  for  the  damage  done  to  them  by  the  drowning  of 
those  whose  lives  were  lost  as  the  result  of  the  collision  have  no  stand- 
ing in  this  court.  It  is  urged  that  the  liability  imposed  by  the  Virginia 
statute  (Code  1904,  §  2902)  upon  a  ship  or  a  vessel  for  a  wrongful  death 
is  limited  to  those  cases  in  which  the  owner  of  the  ship  would  have 
been  personally  liable,  and  it  is  said  that  in  the  case  of  a  death  result- 
ing from  the  negligence  of  a  compulsory  pilot  the  shipowner  would  not 
be  responsible.  It  seems  to  us  that  the  language  of  the  statute  is  the 
best  answer  to  this  contention.  We  have  recentiy  held  that  it  imposed 
a  lien  in  rem.  The  Anglo-Patagonian,  235  Fed.  92,  148  C.  C.  A.  586. 
The  statute  itself  declares  that  such  a  lien  arises  when  the  wrong  done 
was  such  that,  if  death  had  not  ensued,  the  party  injured  would  have 
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been  entitled  to  proceed  in  rem  against  the  ship.  If  the  persons  who 
died  as  a  result  of  the  sinking  of  the  Luckenbadi  had  been  rescued  be- 
fore life  was  extinct,  they  could  have  held  either  or  both  ships  for 
whatever  injuries  they  had  suffered.  As  they  perished,  those  damaged 
by  their  deaths  have  a  Uke  right 

[2]  In  accordance  with  the  requirements  of  the  statute,  and  upon 
the  petition  of  the  appellant,  a  commissioner  was  appointed  to  ascer- 
tain the  value  of  its  ship  and  her  pending  freight,  and  to  report  upCMi 
the  claims  against  her.  Apparently,  at  tfie  instance  of  the  appellant, 
the  commissioner  so  appointed  went  to  New  York  and  took  testimony 
there  as  well  as  at  Norfolk.  He  subsequently  made  his  report.  For 
his  services  in  ascertaining  the  value  of  the  vessel  he  was  allowed  a  fee 
of  $1,000,  and  for  reportmg  upon  the  claims  $2,000,  or  $3,000  in  all. 
No  question  is  made  as  to  the  reasonableness  of  these  allowances.  We 
must  assume  that  their  amount  is  not  open  to  attack,  although  to  us 
they  seem  sufficiently  liberal,  and  it  is  always  desirable  that  the  costs  of 
litigation,  so  far  as  they  are  under  the  control  of  the  court,  shall  be 
kept  within  the  most  moderate  bounds.  The  matter  complained  of  here 
is  of  another  character.  For  many  years  a  rule  of  the  District  Court 
for  the  Eastern  District  of  Virginia  has  required  that,  before  the  clerk 
delivers  a  record  upon  appeal  to  an  appellant,  the  latter  shall  pay  all 
the  costs.  It  is  said  that  the  commissioner's  fees  are  not  part  of  the 
costs.  We  think  they  are.  But  even  so,  appellant  says  that  it  should 
not  have  been  required  to  pay  these  fees  to  the  commissioner,  but 
should  have  been  allowed,  as  it  asked  permission  to  do,  to  deposit  them 
in  the  registry  of  the  court,  there  to  remain  tmtil  after  this  court  had 
passed  on  its  appeal.  As  we  tmderstand  it,  we  are  not  dealing  with  the 
question  as  to  whether  a  supersedeas  bond  or  stipulation  may  not  some- 
times, on  appeal,  take  the  place  of  actual  payment,  even  so  far  as  con- 
cerns costs.  The  real  issue  here  is  whether,  as  between  the  commis- 
sioner and  the  petitioner,  in  a  limited  liability  proceeding,  the  latter  is 
primarily  liable  to  him  for  such  reasonable  compensation  as  shall  be  al- 
lowed by  the  court.  If  it  is,  it  will  usually  make  little  difference  wheth- 
er payment  is  made  before  the  appeal  is  perfected  or  after  the  mandate 
of  the  appellate  court  comes  down. 

We  have  no  doubt  that  there  is  such  primary  liability.  The  petitioner 
is  the  moving  party.  The  statute  requires  the  appointing  of  a  commis- 
sioner. In  its  petition  it  asks  that  one  be  named.  As  between  it  and 
him  it  is  bound  to  see  that  he  is  paid  for  the  services  he  renders.  If 
the  amount  of  work  he  is  required  to  do  or  the  time  consumed  by  him 
is  increased  by  the  presentation  of  claims  which  in  the  end  turn  out 
to  have  been  unfounded,  the  court  may  and  should  decree  that  the  al- 
lowance made  to  him  for  what  he  did  in  connection  with  such  claims, 
having  been  paid  by  the  petitioner,  shall  be  repaid  to  it  by  the  persons 
who  made  such  claims.  Where  claims  are  obviously  imfounded,  or 
clearly  have  at  the  best  nothing  more  than  a  very  slender  foundation, 
or  when  claimants  whose  contentions  are  more  serious  go  into  unneces- 
sary detail  in  the  presentation  of  their  case,  or  in  the  cross-examination 
of  petitioner's  witnesses,  it  is  always  the  duty  of  the  court,  upon  proper 
ap^ication,  to  put  the  claimants  under  such  terms  as  wUl  afford  rea- 
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sonable  protection  to  the  petitioner.  In  a  disputed  case  it  may  be  proper 
to  require  a  claimant  to  give  security  for  the  payment  of  such  costs  as 
may  be  decreed  against  him,  including  therein  his  reasonable  propor- 
tion of  such  fees  as  may  be  allowed  the  commissioner,  provided  that 
the  pecuniary  circumstances  of  the  claimant  are  such  that  to  inipose 
such  a  requirement  would  not  amount  to  denial  of  justice  to  him.  The 
rule  for  which  the  appellant  here  contends  would  not  in  the  long  run 
be  to  the  interests  of  the  petitioners  in  such  cases.  In  many  instances 
it  would  amount  to  a  notice  to  the  conmiissioner  that  he  would  get  no 
pay  for  his  work,  unless  the  petitioner  was  held  liable  for  the  claims 
presented. 
Affirmed, 


(239  Fed.  97) 

PETERBOROUGH  R.  R.  v.  BOSTON  ft  M.  R.  R. 

(Circuit  Conrt  of  Appeals,  First  Circuit.     January  9,  1917.) 

No.  1232. 

1.  EviDENcs  «=»22(1) — Judicial  Noticb — Cittzenship  of  Parties. 

In  an  action  by  a  New  Han4)8lilre  coiporation  against  a  railroad  com- 
pany incorporated  in  Massachusetts,  the  federal  court  will  take  judicial 
notice  that  defendant  was  also  incorporated  under  Laws  N.  H.  1835,  c. 
14,  and  Laws  1841,  c.  6,  and  doing  business  in  such  state,  and  was  there- 
fore a  citizen  thereof. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent.  Dig.  {  26;  Dec.  Dig. 
«=»22(l).l 

2.  Courts  ^s>314 — Federal  Courts— Jurisdiction — ^Dtversitt  of  Citizen- 

BHIP. 

The  federal  District  Court  for  New  Hampshire  is  without  Jurisdiction 
on  the  ground  of  diversity  of  citizenship  over  an  action  by  a  New  Hamp- 
shire corporation  against  a  railroad  company  Incorporated,  not  only  in 
Massachusetts,  but  also  in  New  Hampshire,  for  the  court  will  regard  the 
corporation  intended  as  defendant  as  the  one  created  and  existing  by  the 
laws  of  New  Hampshire. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  |  860;  Dec.  Dig. 
«=»314.1 

S-  Courts   ^s»299 — Federal    Courts — Jurisdiction — Suit   Arising    Under 
Laws  of  United  States. 

A  suit  by  a  railroad  company,  which  leased  its  line,  to  con^>el  the  lessee 
company  to  issue  passes  pursuant  to  the  lease  agreement,  is  not  one  over 
which  the  federal  courts  have  jurisdiction  under  Act  Aug.  13,  1888,  c.  866, 
25  Stat  433,  as  a  suit  arising  under  the  Constitution  and  laws  of  the 
United  States,  because  the  lessee's  probable  defense,  based  on  the  inhibi- 
tion against  the  issuance  of  passes  found  in  the  acts  to  regulate  commerce 
(Act  June  29,  1906,  c.  3591,  34  Stat.  584,  and  Act  June  18,  1910,  c.  309,  36 
Stat.  639),  was  anticipated  and  attacked  on  the  ground  that  such  defense 
was  unavailing  under  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  {  841;  Dec.  Dig. 
48=»299.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  New  Hampshire ;  Edgar  Aldrich,  Judge. 

Bill  by  the  Peterborough  Railroad  against  the  Boston  &  Maine  Rail- 
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road.    There  was  a  decree  for  defendant,  and  complainant  appeals. 
Reversed,  and  case  remitted,  with  instructions  to  dismiss. 

H.  A.  Cutter,  of  Nashua,  N.  H.,  for  appellant. 
Archibald  R.  Tisdale,  of  Boston,  Mass.,  for  appellee. 

Before  DODGE  and  BINGHAM,  Circuit  Judges,  and  HALE,  Dis- 
trict Judge. 

BINGHAM,  Circuit  Judge.  This  is  a  bill  in  equity  for  the  spe- 
cific performance  of  a  contract.  The  suit  was  brought  in  the  federal 
court  for  the  District  of  New  Hampshire.  The  plaintiff  is  alleged  to 
be  a  New  Hampshire  corporation  and  a  citizen  of  that  state.  The  de- 
fendants are  alleged  to  be  Massachusetts  corporations  and  citizens  of 
that  state.  The  contract  in  question  is  embodied  in  a  lease  given  by 
the  plaintiff  corporation  to  the  defendant,  the  Boston  &  Lowell  Cor- 
poration, and  by  it  assigned  to  the  defendant,  the  Boston  &  Maine  Rail- 
road. By  the  lease  the  Peterborough  Railroad  leased  its  property  and 
tracks  situated  in  New  Hampshire  for  and  during  the  term  of  93  years 
from  and  after  the  1st  day  of  April,  1893,  to  the  Boston  &  Lowell,  its 
successors  and  assigns.  In  it  the  Boston  &  Lowell  covenanted,  among 
other  things,  to  "furnish  the  directors  of  the  lessor,  not  exceeding  five 
in  number,  and  the  treasurer  and  clerk  of  the  lessor  with  free  annual 
passes  over  the  railroads  operated  by  the  lessee  by  the  Boston  &  Maine 
Railroad,  during  the  continuance  of  the  lease."  It  is  alleged  in  the 
bill  that  on  the  18th  day  of  May,  1894,  the  Boston  &  Lowell  assigned 
the  lease  to  the  Boston  &  Maine,  its  successors  and  assigns,  for  and 
during  a  fixed  term  and  subject  to  the  performance  by  the  Boston  & 
Maine  of  all  the  obligations  of  the  Boston  &  Lowell  incurred  under 
the  lease,  which  were  to  be  assumed  by  the  Boston  &  Maine  upon  its 
acceptance  of  the  assignment ;  that  the  Boston  &  Maine  entered  into 
possession  of  the  leased  property  and  assumed  all  the  obligations  in- 
curred by  the  lessee  under  the  lease;  and  that  on  the  1st  day  of  Jan- 
uary, 1913,  the  Boston  &  Maine  failed  to  furnish  the  directors  anci  of- 
ficers of  the  Peterborough  Railroad  with  free  annual  passes  as  agreed, 
and  has  ever  since  refused  and  now  refuses  to  do  so,  claiming  that 
it  is  prevented  from  so  doing  by  virtue  of  an  act  of  Congress  to  regu- 
late commerce,  found  in  chapter  3591,  34  Stat,  at  Large,  and  chapter 
309,  36  Stat,  at  Large. 

In  the  District  Court  it  was  ruled  and  found  that  the  plaintiff  by 
virtue  of  the  lease  became  a  nonoperating  corporation;  that  it  was  not 
a  common  carrier  within  the  meaning  of  the  act ;  and  that,  although 
the  act  operated  as  an  interdiction  upon  the  defendants,  it  did  not  in 
this  respect  offend  the  Constitution  of  the  United  States;  and  dis- 
missed the  bill. 

The  case  is  now  here  on  the  plaintiff's  appeal  from  the  foregoing  de- 
cree. The  contention  is  that  the  court  erred  in  construing  the  act  of 
Congress  as  precluding  the  Boston  &  Maine  Railroad  from  issuing 
passes,  good  for  an  interstate  trip,  to  the  officers  of  the  plaintiff  cor- 
poration in  pursuance  of  the  agreement  which  it  assumed,  and  in  hold- 
ing the  act  constitutional  if  such  was  its  proper  construction. 

[1,  2]  We  do  not  feel  called  upon  to  decide  these  questions,  as  we 


Digitized  by  VjOOQlC 


PETEBBOBOUGH  R.  R.  V.  BOSTON  A  M.  R.  B.  149 

are  of  the  opinion  that  the  District  Court  did  not  have  jurisdiction  of 
the  cause. 

While  the  Boston  &  Maine  Railroad  is  alleged  to  be  a  citizen  of 
Massachusetts,  this  court  takes  judicial  notice  of  the  fact  that  it  is  also 
a  public  corporation  organized  and  existing  under  the  laws  of  the  state 
of  New  Hampshire,  doing  business  in  said  state,  and  is  therefore  a 
citizen  thereof.  Laws  N.  H.  1835,  c.  14,  p.  223;  Laws  N.  H.  1841,  c. 
6,  p.  583;  P.  S.  N.  H.  c.  157,  §§  1,  2,  3,  and  chapter  5,  §§  1,  2,  3,  6: 
Hall  V.  Brown,  58  N.  H.  93,  95,  96;  Western  &  A.  Co.  v.  Roberson, 
61  Fed.  592,  594,  9  C.  C.  A.  646;  Case  v.  Kelly,  133  U.  S.  27,  10  Sup. 
Ct.  216,  33  L.  Ed.  513;  Unity  v.  Burrage,  103  U.  S.  447,  454,  455, 
26  L.  Ed.  405 ;  Texas  &  Pacific  Ry.  Co.  v.  Cody,  166  U.  S.  606,  610, 
17  Sup.  Ct.  703,  41  L.  Ed.  1132.  Such  being  the  case,  the  question 
is  whether  the  District  Court  had  jurisdiction  of  the  cause. 

If  its  jurisdiction  depended  upon  diversity  of  citizenship,  and  the 
Peterborough  Railroad  and  the  Boston  &  Maine  Railroad  are  citizens 
of  New  Hampshire,  the  diversity  requisite  for  federal  jurisdiction 
would  be  wanting. 

In  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Eder,  174  Fed.  944,  945,  98  C. 
C.  A.  556,  557,  it  was  held  that: 

"Whenever  a  corporation  is  sued  in  a  state  by  whose  laws  It  has  been  cre- 
ated and  the  question  of  Its  citizenship  Is  involved,  the  court  will  regard  the 
corporation  intended  as  defendant  as  the  one  created  and  existing  by  the 
laws  of  that  state." 

In  Boston  &  Maine  R.  R.  v.  Hurd,  108  Fed.  116,  118,  47  C.  C.  A. 
615,  56  L.  R.  A.  193,  which  was  an  action  brought  in  the  federal  court 
for  the  district  of  New  Hampshire,  it  was  held  that  the  Boston  & 
Maine  Railroad  was  a  citizen  of  New  Hampshire  by  virtue  of  its  in- 
corporation there,  and  that  the  requisite  diversity  of  citizenship  ex- 
isted, as  the  plaintiff,  the  administrator,  was  a  citizen  of  Massachusetts. 

In  Railway  Co.  v.  Whitton,  80  U.  S.  (13  Wall.)  270,  283,  20  L.  Ed. 
571,  the  action  was  brought  in  the  United  States  Circuit  Court  for 
the  Eastern  District  of  Wisconsin,  the  plaintiff  was  a  citizen  of  the 
state  of  Illinois,  and  the  defendant  was  a  corporation  created  under 
the  laws  of  Wisconsin,  and  also  under  the  laws  of  Illinois.  It  was  held 
that,  inasmuch  as  it  was  sued  in  the  Circuit  Court  for  the  Eastern  Dis- 
trict of  Wisconsin,  it  could  "only  be  brought  into  court  as  a  citizen  of 
that  state,  whatever  its  status  or  citizenship  may  be  elsewhere.*'  See, 
also,  Goodwin  v.  N.  Y.,  N.  H.  &  H.  R.  R.  (C.  C.)  124'  Fed.  358,  and 
cases  there  cited ;   Home  v.  Boston  &  Maine  Railroad,  62  N.  H.  455. 

[3]  Neither  was  jurisdiction  conferred  upon  the  court  below  on 
the  ground  that  the  case  was  a  "suit  *  *  *  arising  under  the  Con- 
stitution or  laws  of  the  United  States."    25  Stat,  at  Large,  433,  434. 

"It  Is  the  settled  interpretation  of  these  words,  as  used  in  this  statute, 
conferring  jurisdiction,  that  a  suit  arises  under  the  Constitution  and  laws  of 
the  United  States  only  when  the  plaintiff's  statement  of  his  own  cause  of  ac- 
tion shows  that  it  is  based  upon  those  laws  or  that  Constitution.  It  is  not 
enough  that  the  plaintiff  alleges  some  anticipated  defense  to  his  cause  of  ac- 
tion and  asserts  that  the  defense  is  invalidated  by  some  provision  of  the  Con- 
stitution of  the  United  States.  Although  such  allegations  show  that  very 
likely,  in  the  course  of  the  litigation,  a  question  under  the  Constitution  would 
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arise,  they  do  not  show  that  the  suit,  that  is,  the  plaintiff's  original  cause  of 
action,  arises  under  the  Constitution."  Louisville  &  Nashville  B,  B.  v.  Mott- 
ley,  211  U.  S.  149, 152,  29  Sup.  a.  42,  43  (53  L.  Ed.  126),  and  cases  there  dted. 

For  these  reasons  we  think  that  the  court  below  was  without  juris- 
diction. 

The  decree  of  the  District  Court  is  reversed,  and  the  case  is  re- 
mitted to  that  court,  with  instructions  to  dismiss  the  suit  for  want  of 
jurisdiction. 


(239  Fed.  100) 

CITY  OF  SUPERIOR  v.  OUT. 

(Circuit  CJourt  of  Appeals,  Seventh  Circuit.    November  29,  1916.) 

No.  2388. 

1.  Municipal  Corporations  ^=>764(1) — Streets — ^Injuriks  to  Persons  upon 

— ^DuTY  op  Municipality — "Sufficient  Street.'* 

Under  St.  Wis.  1915,  §  1339,  declaring  that  if  any  damage  shall  happen 
to  any  person  by  reason  of  insufficiency  or  want  of  repair  of  any  road  In 
any  town,  dty,  or  village,  the  person  damaged  shall  have  a  right  of  ac- 
tion against  the  town,  city,  or  village,  a  sufficient  street  is  a  relative  term ; 
the  same  cure  not  being  required  with  respect  to  the  carriageway  that  la 
required  of  the  sidewalks,  though  where  the  sidewalk  is  blocked,  so  that 
pedestrians  wiU  be  forced  to  use  the  carriageway,  the  city  must  anticipate 
that  and  govern  itself  accordingly. 

[Ed.  Note. — For  other  cases,  see  Municipal  (Corporations,  Gent.  Dig.  0 
1616,  1619,  1^0;  Dec.  Dig.  <8=s>764(l).] 

2.  Municipal  Corporations  «=>821(8) — Streets — Jury   Question. 

In  an  action  hy  a  pedestrian,  injured  in  a  fall  caused  by  a  brick  In 
the  street,  which  she  used  because  the  sidewalk  was  obstructed  with 
building  material,  the  question  whether  the  city  was  liable  under  St.  Wla- 
1915,  I  1339,  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  (>nt.  Dig.  { 
1748;    Dec.  Dig.  <S=>821(8).] 

3.  Municipal  Corporations  ^=s>821(26) — Streets-^Use  of — Right  or  Pedes- 

TRiIANS. 

A  pedestrian  is  entitled  to  use  any  part  of  a  street  for  public  travel,  In- 
cluding the  carriageway,  though  bound  to  proceed  cautiously  if  knowing 
of  obstructions,  and  so  is  not  guilty  of  contributory  ne^^ence  as  a 
matter  of  law  in  using  the  carriageway  of  a  street  when  the  sidewalk  is 
obstructed. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dea  Dig. 
«=»821(26).] 

4.  Municipal  Corporations  «=>821(26) — Injuries  to  Persons  nr  Strxbt^ 

Jury  Question. 

Whether  a  pedestrian,  who  used  the  carriageway  on  finding  the  side* 
walk  obstructed,  used  ordinary  care  under  the  circumstances,  held  a 
question  for  the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Dec.  Dig, 
<S=>821(26).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Wisconsin. 

Action  by  Katherine  Olt  against  the  City  of  Superior.  There  was  a 
judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

^s»For  other  cases  see  same  topic  ft  KBT-NUMBER  In  all  Key-Numbered  Digests  ft  Indens 
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Action  for  damages.  Verdict  and  judgment  for  plaintiff.  While  walking  on 
Fourteenth  street  in  the  dty  of  Superior  on  the  evening  of  November  16,  1914, 
plaintiff  stepped  upon  or  stumbled  over  some  bricks,  or  pieces  of  broken 
brick,  and  fell,  breaking  her  ankle,  for  which  she  brought  this  action.  Neither 
the  plaintiff  nor  her  witnesses  testlfled  Just  how  the  accident  occurred.  It 
was  about  7:30  p.  m.,  and.  only  the  plaintiff  describes  the  occurrence.  She 
says  that  she  was  walking  carefully  along  the  street,  "and  my  foot  hit  a 
brick,  and  I  fell.  •  •  ♦  When  I  fell,  I  hurt  my  knee,  •  •  •  and  when 
I  reached  down  to  get  up,  I  f^t  the  bricks  there,  and  then  I  knew  it  must 
have  been  a  brick.  *  *  *  I  Imagine  it  must  have  been  a  light  brick,  be- 
cause the  scar  on  the  shoe  was  kind  of  light  Uke  brick,  and  when  I  went  to 
get  up  I  cut  my  hand  on  some  of  the  bricks  there ;  that  is,  half  bricks."  At 
the  time  of  the  injury  she  was  near  the  center  of  the  street,  her  departure 
from  the  usual  course  being  occasioned  by  the  presence  of  a  large  amount  of 
building  material,  unloaded  on  the  south  side  ojT  the  street  and  adjac^it  to 
the  abutting  building,  the  material  having  been  placed  there  by  the  owner  by 
permission  trcm  the  dty. 

Fourteenth  street  runs  east  and  west ;  the  roadway  was,  at  the  time  of  the 
Injury,  brick  paved  for  a  width  of  40  feet  and  on  either  side  there  was  a  tree 
bank  and  then  a  6-foot  cement  sidewalk.  Travel  on  the  south  sidewalk  was 
blocked  by  the  presence  of  the  building  material.  Plaintiff  stated  that  she 
did  not  go  to  the  north  sidewalk,  because  it  was  icy,  a  condition  disputed  by 
the  defendant.  A  dty  ordinance  granting  a  lot  owner  the  privilege  of  using 
part  of  the  street  for  temporary  deposit  of  bailding  material  required  the 
user  to  build  a  2-foot  plank  walk  around  the  same.  This  sidewalk  was  never 
constructed,  as  the  street  was  newly  paved  with  brick,  and  when  unobstructed 
appellant  claims  was  fairly  comparable  in  safety  to  the  cement  sidewalk  or 
to  any  temporary  plank  walk  required  by  the  ordinance. 

Plaintiff  stated  that  she  had  frequently,  during  the  preceding  weeks,  taken 
the  course  followed  that  evening  and  had  always  found  some  stray  bribks  in 
the  street  In  fact,  she  said  there  was  a  path  that  pedestrians  used,  and 
which  she  was  following  that  evening,  which  was  free  from  and  partially 
lined  on  either  side  with  brick.  This  was  disputed  by  the  defendant,  whose 
witnesses  stated  that  a  few  loose  brick  fell  daily  from  the  wagcms,  but  each 
night  they  were  removed  from  the  street  There  had  been  no  hauling  for  at 
least  two  days  prior  to  the  date  of  the  accident 

The  dty,  having  appropriately  raised  the  questions,  cont^ids  that  the  court 
erred  in  refusing  to  hold  the  plaintiff  guilty  of  contributory  negligence  as  a 
matter  of  law,  and  also  erred  in  holding  the  evidence  suflldent  to  support  a 
verdict  of  negligence. 

T.  L.  Mcintosh,  of  Superior,  Wis.,  for  plaintiff  in  error. 
John  A.  Cadigan,  of  Superior,  Wis.,  for  defendant  in  error. 

Before  MACK,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

EVANS,  Circuit  Judge  (after  stating  the  facts  as  above).  Viewing 
the  facts  most  favorably  to  the  plaintiff,  the  question  for  determina- 
tion on  the  issue  of  negligence  is  whether  the  presence  of  bricks  or 
pieces  of  bricks,  under  me  then  existing  circumstances,  in  a  street  oth- 
erwise sufficient  for  travel,  presents  a  jury  question. 

[1]  The  liability  of  a  city  for  damages  occurring  through  defects  in 
the  streets  is  in  Wisconsin  fixed  by  statute.  Section  1339  of  the  Re- 
vised Statutes  of  Wisconsin  reads  as  follows : 

'*If  any  damage  shall  happen  to  any  person,  his  team,  carriage  or  other 
property,  by  reason  of  irisufildency  or  want  of  repair  of  any  ♦  ♦  ♦  road 
in  any  town,  dty,  or  vUlage,  the  person  sustaining  such  damage  shall  have  a 
right  to  sue  for  and  recover  th%  same  against  any  such  town,  dty  or  vUlage." 
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See  Kawiecka  v.  City  of  Superior,  136  Wis.  613,  118  N.  W.  192,  21 
L.  R.  A.  1020;  Morrison  v.  Eau  Claire,  115  Wis.  538,  92  N.  W.  280, 
95  Am.  St.  Rep.  955 ;  Kleiner  v.  Madison,  104  Wis.  338,  80  N.  W.  453. 

"A  sufficient  street"  is  at  best  a  relative  term.  The  same  care  is  not 
required  of  a  city  in  reference  to  its  carriage  way  as  to  its  sidewalks. 
The  city  is  required  to  keep  its  streets  in  a  reasonable  state  of  repair, 
but  it  meets  the  duty  imposed  upon  it  by  the  statute  when  it  maintains 
the  respective  portions  of  the  street  in  a  reasonably  safe  condition  in  the 
light  of  the  purpose  for  which  such  portions  are  intended. 

The  fact  that  a  part  of  the  sidewalk  and  tree  bank  as  so  blocked  as 
to  make  it  necessary  for  pedestrians  to  take  the  carriage  way  is  urged 
as  a  reason  why  the  question  of  n^ligence  should  be  left  to  the  jury 
in  the  present  case.  Having  by  its  action  blocked  travel  on  one  side- 
walk and  a  portion  of  the  carriageway  the  city  must  anticipate  that 
pedestrians  would  use  the  carriageway,  and  govern  itself  accordingly. 

[2]  The  evidence  tends  to  show  the  presence  of  several  brick  and 
pieces  of  brick  where  the  plaintiff  fell.  The  failure  of  the  city  to  re- 
quire the  contractor  to  construct  the  two-foot  board  walk  made  it  im- 
possible for  the  plaintiff  to  pursue  any  well-defined  course.  The  fail- 
ure to  fence  off  the  pile  of  material  required  her  to  keep  towards  the 
center  of  the  street.  The  accident  qccurred  on  Monday,  and  if,  as  was 
testified  to,  no  brick  had  been  hauled  for  several  days  next  preceding 
the  accident,  the  jury  may  have  concluded  that  the  brick  had  so  lain 
in  the  street  all  that  time.  Viewing  all  these  facts  as  we  are  required 
to  do,  on  this  review  of  the  court's  denial  of  a  motion  to  direct  a  ver- 
dict for  the  defendant,  we  are  unable  as  a  matter  of  law  to  say  that 
the  street  was  sufficient.  Whether  the  presence  of  brick  in  the  ntun- 
bers  and  condition  and  for  the  time  shown  by  the  testimony  was  a  de- 
fect presented  a  jury  question. 

[3]  Defendant's  contention  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law  is  untenable.  Plaintiff  was  within 
her  right  when  she  took  the  carriageway.  The  street  and  all  of  it  was 
for  public  travel.  Of  course,  knowing  that  stray  bricks  were  on  the 
carriageway,  she  was  required  to  proceed  cautiously. 

[4]  Whetfier  she  exercised  such  care  as  the  ordinarily  careful  per- 
son under  like  or  similar  circumstances  would  have  exercised  was  also 
a  question  for  the  jury  to  determine.  Dralle  v.  Reedsburg,  130  Wis. 
347,  110  N.  W.  210;  Kelley  v.  Fond  du  Lac,  31  Wis.  179;  Gerrard  v. 
La  Crosse  C.  R.  Co.,  113  Wis.  258,  89  N.  W.  125,  57  L.  R.  A.  465; 
Nelson  v.  Shaw,  102  Wis.  274,  78  N.  W.  417. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 
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(239  Fed.  Ill) 

THE  JOHN  G.  McCULLOUGH. 

THE  BEGONIA. 

(drcnit  CJourt  of  Appeals,  Fourth  Circuit    December  12,  1916.) 

No.  1468. 

1.  Ck>ixisiON  ^=»74 — ^Moving  and  Anchored  Vessel — Inefficient  LboKOUT. 

A  finding  by  the  trial  court  that  a  collision  In  Chesapeake  Bay  at  night 
between  an  anchored  and  a  moving  vessel  was  due  solely  to  the  fault  of 
the  moving  vessel  for  falling  to  keep  a  proper  lookout  held  sustained  by 
the  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Collision,  Cent.  Dig.  §  104 ;  Dec.  Dig. 
«=»74.] 

2.  CoixisiON  ^=»75 — ^Moving  and  Anghobed  Vessel— Anchor  I/IGhts. 

That  the  stem  light  of  a  vessel  anchored  at  night  was  not  more  than  10 
feet  lower  than  the  forward  light.  Instead  of  15  feet,  as  required  by  the 
Inland  Rules  (Act  June  7,  1897,  c.  4,  §  1,  art  11,  30  Stat  98  [Comp.  St. 
1913,  f  7884]),  Is  not  sufficient  to  charge  her  with  fault  for  a  collision 
with  a  moving  vessel,  where  the  evidence  showed  that  the  lights  were 
otherwise  In  proper  position,  were  burning  brightly,  and  could  be  seen 
for  a  long  distance. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  §f  105-121,  207; 
Dec  Dig.  «&=>75.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Virginia,  at  Norfolk ;  Edmund  Waddill,  Judge. 

Suit  in  admiralty  for  collision  by  Joseph  Robinson,  master  of  the 
British  steamship  Begonia,  against  the  American  steamship  John  G. 
McCullough,  Lars  P.  Nelson,  master,  with  cross-libel  against  the  Be- 
gonia. Decree  against  the  McCullough,  and  her  claimant  appeals. 
Affirmed. 

For  opinion  below,  see  232  Fed.  637. 

T.  Catesby  Jones,  of  New  York  City  (Harrington,  Bigham  &  Engler, 
of  New  York  City,  and  J.  W.  Willcox,  of  Norfolk,  Va.,  on  the  brief), 
for  appellant. 

Leon  T.  Seawell,  of  Norfolk,  Va.  (Hughes,  Little  &  Seawell,  of 
Norfolk,  Va.,  on  the  brief),  for  appellee. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  ROSE,  District 
Judge. 

KNAPP,  Circuit  Judge.  On  December  3,  1915,  about  half  past  3  in 
the  mornings  in  the  lower  Chesapeake  Bay,  there  was  a  collision  be- 
tween the  British  steamship  Begonia,  lying  at  anchor,  and  the  Ameri- 
can steamship  John  G.  McCullough,  bound  for  Hampton  Roads.  The 
master  of  each  vessel  claimed  that  the  other  was  at  fault,  and  both 
of  them  promptly  filed  libels  for  damages.  The  cases  were  tried  to- 
gether, and  a  decision  rendered  exonerating  the  Begonia  and  holding 
the  McCullough  solely  responsible  for  the  accident.  From  the  decree 
which  followed  this  appeal  is  taken. 

^ssFor  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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[t]  Two  questions  are  presented.  On  behalf  of  the  McCullough  it 
is  alleged  that  the  B^onia  was  anchored  in  an  unusual,  if  not  unlaw- 
ful, place,  in  the  path  of  vessels  coming  in  from  the  Capes,  and  that 
she  did  not  display  such  lights  or  maintain  such  a  watch  as  to  give 
proper  warning  to  other  vessels  which  might  approach  her  in  the  night- 
time. On  behalf  of  the  Begonia  these  allegations  are  denied,  and 
blame  is  charged  upon  the  McCullough  for  neglecting  to  keep  a  proper 
lookout,  and  so  failing  to  discover  the  Begonia  in  time  to  avoid  a 
collision.  This  was  the  main  issue  litigated  at  the  trial.  Upon  con- 
flicting testimony  the  court  below  decided  this  issue  in  favor  of  the 
Begonia.  Without  reviewing  the  evidence,  it  is  sufficient  to  say  that 
the  findings  of  the  learned  and  experienced  judge  who  heard  the  case 
are  amply  supported  by  testimony,  and  that  no  adequate  reason  ap- 
pears for  disagreeing  with  his  conclusion. 

The  other  ground  for  reversal  is  based  upon  article  11  of  the  Act 
of  Congress  of  June  7,  1897,  chapter  4,  30  Stat,  at  Large,  98  (Comp. 
St.  1913,  §  7884),  which  provides  that  a  vessel  of  150  feet  or  upwards 
in  length,  as  was  the  Begonia,  "shall  carry  in  the  forward  part  of  the 
vessel,  at  a  height  of  not  less  than  twenty  and  not  exceeding  iorty 
feet  above  the  hull,  one  such  light,  and  at  or  near  the  stem  of  the 
vessel,  and  at  such  a  height  that  it  shall  be  not  less  than  fifteen  feet 
lower  than  the  forward  light,  another  such  light."  It  is  argued  that 
the  Begonia  was  not  so  lighted  at  the  time  of  the  accident,  and  there- 
fore the  appeal  should  be  sustained. 

There  are  two  answers  to  this  contention.  In  the  first  place,  we 
are  of  opinion  that  the  meager  and  indefinite  testimony  upon  this  point 
is  not  sufficient  to  overcome  the  presumption  that  the  Begonia  com- 
plied with  the  law  by  lights  displayed  and  arranged  according  to  the 
prescribed  requirements.  The  difference  in  height  of  the  Begonia's 
anchor  lights  was  only  incidentally  alluded  to  by  the  witnesses  who 
mentioned  it  at  all,  and  it  is  evident  that  their  statements  in  that  re- 
gard had  reference  to  the  general  appearance  and  position  of  the  lights, 
and  not  to  any  distinct  contention  that  one  of  them  was  less  than  IS 
feet  lower  than  the  other.  In  other  words,  the  precise  question  now 
raised  was  not  in  open  dispute  at  the  trial,  and  therefore  takes  on 
at  this  time  the  appearance  of  an  afterthought  True,  the  appellant's 
libel  alleges  that  "the  anchor  lights  of  the  Begonia  were  not  properly 
set,"  and  this  was,  of  course,  enough  to  permit  evidence  of  a  violation 
of  the  statute ;  but  it  is  plain  from  the  averments  as  a  whole,  as  well 
as  from  the  range  of  testimony,  that  this  was  not  the  real  ground 
upon  which  liability  was  predicated.  If  it  was  intended  to  rely  upon 
a  disregard  of  the  statutory  obligation  in  this  respect,  we  think  the 
appellant  should  have  been  prepared  to  give  more  positive  proof  upon 
an  issue  which,  although  formally  embraced  in  the  pleadings,  was  not 
actually  the  subject  of  controversy  at  any  stage  of  the  trial.  That  this 
specific  default  was  not  then  brought  forward  is  further  shown  by 
examination  of  the  record,  and  by  the  fact  that  the  matter  is  not 
referred  to  in  the  opinion  of  the  court  below.  This  being  so,  it  seems 
clear  to  us  that  the  incidental  utterances  of  one  or  two  witnesses,  who 
appear  to  have  testified  without  having  the  point  in  mind,  and  whose 
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Statements  at  best  are  quite  inconclusive,  should  not  now  be  allowed 
to  outweigh  the  presumption  that  the  lights  of  the  Begonia  complied 
with  the  statute. 

[2]  In  the  second  place,  and  on  the  assumption  that  the  difference 
in  height  of  the  two  lights  was  somewhat  less  than  15  feet,  it  is  im- 
possible to  believe  that  this  difference  caused  or  contributed  in  any 
way  to  the  accident  which  happened.  It  is  virtually  admitted  by  ap- 
pellant that  one  of  the  lights  in  question  was  at  least  10  feet  higher 
than  the  other,  and  that  both  were  otherwise  in  proper  position.  To 
say  that  the  lookout  of  the  McCullough  failed  to  discover  the  presence 
of  the  Begonia  for  the  sole  reason  that  one  of  her  lights  was  only 
about  10  feet  above  the  other,  and  that  he  would  have  made  the  dis- 
covery if  the  difference  had  been  15  feet,  is  to  advance  a  proppsition 
which  finds  no  support  in  any  legitimate  inference  from  the  testimony, 
and  which  is  discredited  by  all  the  circumstances  of  the  case.  The 
fact  that  two  pilots,  who  brought  in  vessels  about  the  same  time,  and 
who  were  near  the  scene  of  3ie  collision  when  it  occurred,  testified 
that  the  lights  of  the  Begonia  were  burning  brightly,  that  they  had  no 
trouble  in  seeing  them,  one  of  them  saying  that  they  could  be  seen 
5%  miles  away,  and  that  they  also  saw  the  lights  of  other  craft  in 
the  immediate  vicinity,  which  the  lookout  of  the  McCullough  says  he 
did  not  see,  tends  strongly,  in  our  judgment,  to  support  the  conclu- 
sion that  the  accident  in  question  is  attributable  to  the  failure  of  the 
McCullough  to  have  a  competent  and  efficient  lookout,  and  that  rea- 
sonable precaution  on  the  part  of  those  in  charge  of  that  vessel  would 
have  discovered  the  presence  of  tiie  Begonia  in  ample  time  to  avoid 
collision. 

Affirmed. 


(239  Ffed.  113) 

In  re  BRAUN. 

(Circuit  Covat  of  Appeals,  Second  CJircait     January  28,  1917.) 

No.  115. 

1.  Bankbxtftgt  ^s»414(1) — ^Disghaboe — ^Burden  of  Pboof. 

In  view  of  the  presumption  of  honesty,  creditors  opposing  a  discharge 
on  the  ground  that  the  bankrupt  liad  been  guilty  of  a  fraudulent  transfer 
of  his  property  have  the  burden  of  proof. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  CJent  Dig.  {  720;  Dec. 
Dig.  «=s>414(l).] 

3.  BaNKBXJPTOT    ^=»46&-r-DlS0HABaE — ^BVIDENOB — SUFWCnCNCT. 

On  appeal  from  an  order  denying  a  bankrupt's  application  for  discharge 
on  the  ground  that  he  had,  within  four  months  of  the  fiUng  of  the  petition 
in  bankruptcy,  conveyed  his  property  with  intent  to  hinder  and  defraud 
his  creditors,  held  that,  under  the  evidence,  the  order  should  not  be  affirm- 
ed, but  should  be  remanded  for  the  purpose  of  taking  further  testimony. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  930;  Dec. 
Dig.  <^»468.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  EHstrict  of  New  York. 

^s»For  other  casos  8«e  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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In  the  matter  of  the  bankruptcy  of  Samuel  Braun.  From  an  order 
denying  the  discharge  of  the  bankrupt,  he  appeals.  Remanded,  with 
directions. 

H.  &  J.  J.  Lesser,  of  New  York  City  Qacob  J.  Lesser,  of  New  York 
City,  of  counsel),  for  appellant. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  The  question  involved  in  this  appeal  is 
the  right  to  a  discharge  in  bankruptcy.  On  the  presentation  of  the  pe- 
tition of  the  bankrupt  for  his  discharge,  objection  was  made  thereto 
by  two  of  the  creditors,  and  the  matter  was  referred  to  a  special  mas- 
ter, who  reported,  recommending  that  the  discharge  be  denied.  The 
specifications  of  objections  to  the  discharge  made  by  the  creditors  were 
six  in  number.  The  master  reported  that  in  his  opinion  the  charge 
made  in  specification  No.  3  was  established.  That  specification  reads 
as  follows : 

"Upon  information  and  belief  that  within  four  months  immediately  pre- 
ceding the  filing  of  the  petition  in  bankruptcy  herein,  said  bankrupt  transfer- 
red to  his  brother,  one  Isidor  Braun,  certain  property  consisting  of  $300  in 
cash,  with  intent  to  hinder,  delay,  and  defraud  his  creditors ;  that  said  trans- 
fer was  accomplished  ostensibly  for  the  purpose  of  paying  an  alleged  debt  to 
the  said  Isidor  Braun,  whereas  in  truth  and  in  fact  said  bankrupt  was  not 
indebted  to  the  said  Isidor  Braun  in  any  sum  whatsoever ;  and  that  the  said 
$300  in  cash  was  paid  to  the  said  Braun  with  the  intent  and  purpose  of  plac- 
ing the  same  beyond  the  reach  of  creditors,  and  in  order  that  the  said  sum 
might  be  held  in  secret  trust  for  the  benefit  of  said  bankrupt" 

The  court  below  has  confirmed  the  report  of  the  special  master  and 
entered  the  order  denying  the  discharge. 

[  1  ]  The  rule  is  well  established,  and  is  not  questioned  here,  that  the 
opposing  creditors  have  the  burden  of  proof  on  opposition  to  discharge. 
In  re  Gaylord  (D.  C.)  106  Fed.  833,  affirmed  in  112  Fed.  668,  50  C.  C. 
A.  415.  The  presumption  is  that  men  are  honest,  and  one  who  charges 
to  the  contrary  must  oflFer  clear  and  convincing  proof,  if  this  presump- 
tion of  the  law  is  to  be  overcome.  The  contrary  must  be  shown  by  a 
preponderance  of  testimony.  In  re  Remmers,  173  Fed.  484,  97  C.  C. 
A.  490;  Remington  on  Bankruptcy  (2d  Ed.)  §  2639,  volume  3. 

[2]  The  bankrupt  was  a  dealer  in  flour,  selling  it  by  the  barrel  in 
small  quantities  to  bakers.  He  resided  in  the  city  of  New  York  and 
seems  to  have  had  no  store  or  place  of  business.  His  deliveries  were 
made  direct  to  his  customers  from  the  dock,  where  the  flour  arrived 
on  consignment.  His  purchases  of  flour  amounted  to  about  9,000  or 
10,000  barrels  a  month.  He  seems  to  have  done  business  in  a  very 
loose  way,  and  the  wonder  is  that  one  who  conducted  business  as  he 
seems  to  have  done  could  maintain  it  for  any  length  of  time.  Such 
books  as  he  kept  were  imperfect,  and  his  wife  made  most  of  the  en- 
tries. He  had  few,  if  any,  cash  customers.  In  reply  to  the  question 
whether  it  was  usual  to  leave  entries  out  of  the  ledger,  he  replied : 

**Well,  it  used  to  happen,  maybe  I  was  too  busy ;  I  used  to  be  myself  the 
bookkeeper  and  salesman,  and  I  was  everything." 
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He  made  entries  a  week,  and  sometimes  two  weeks,  after  transac- 
tions occurred.  His  brother  acted  as  a  salesman,  and  the  cash  book 
represented  only  his  brother's  collections.  He  never  kept  a  cash  book 
in  which  he  entered  his  own  collections.  The  testimony  is  that  the 
bankrupt  paid  his  brother  $300  in  cash  a  few  weeks  before  the  petition 
in  bankruptcy  was  filed;  that  the  brother  asked  the  bankrupt  for  the 
money,  and  gave  as  his  reason  for  making  the  request  that  he  needed 
the  money  to  go  into  a  different  kind  of  business.  He  also  testified 
that  he  had  five  or  six  years  before  given  the  bankrupt  $1,500,  which 
he  had  saved.  "I  tell  him,"  he  testified,  "he  shall  give  me  back  money, 
and  he  tell  me  he  cannot  get  so  much  money,  and  he  give  me  $300." 
He  said  that  the  $1,500  had  been  saved  out  of  his  earnings  as  foreman 
in  a  ladies'  waist  shop,  where  he  had  been  paid  $30  a  week  for  several 
years,  and  that  he  accumulated  it  between  the  ages  of  15  and  20.  He 
was  unmarried,  and  lived  with  his  married  sister,  and  paid  her  $5  a 
week  board. 

While  it  is  somewhat  improbable,  it  is  not  impossible,  that  he  had 
saved  the  sum  he  says  he  saved  by  the  time  he  reached  the  age  of  20 
years.  The  bankrupt's  testimony  was  to  the  same  effect — that  he  had 
received  $1,500  from  his  brother,  and  that  he  received  it  as  a  loan; 
that  when  he  paid  him  the  $300  he  did  not  know  that  a  petition  in 
bankruptcy  was  to  be  filed  against  him;  that  his  brother  had  ceased 
working  for  him  seven  or  eight  days  before  he  was  closed  up  by  his 
creditors;  that  his  books  contained  no  reference  to  the  loan  of  $1,500, 
and  that  he  never  had  paid  any  interest  on  it,  and  had  given  no  note ; 
that  the  $300  was  paid  in  cash,  and  not  by  a  check ;  that  when  the 
$1,500  was  originally  paid  to  him — it  was  not  paid  all  at  one  time,  but 
in  different  sums  on  four  or  five  different  occasions — it,  too,  was  paid 
in  cash ;  that  the  reason  he  did  not  give  his  brother  a  check  for  $300 
was  that  it  would  have  cost  the  latter  $2  or  $3  to  have  the  check  cash- 
ed. There  is  no  comprehensible  explanation  given  of  the  reason  why 
it  would  have  cost  his  brother  that  amount  to  have  obtained  the  money 
on  the  check.  The  bankrupt  did  not  schedule  his  brother  as  a  creditor, 
and  in  a  statement  given  by  him  on  November  13,  1911,  for  the  pur- 
pose of  obtaining  credit,  the  bankrupt  did  not  mention  any  indebted- 
ness to  his  brother,  in  the  sum  of  $1,500,  or  in  any  other  amount. 

The  testimony  is  confusing  and  unsatisfactory,  and  in  certain  par- 
ticulars is  contradictory.  The  testimony  of  the  brother  Isidor  as  to 
the  disposition  he  made  of  the  $300  paid  him  by  the  bankrupt  given 
on  his  first  examination  was  that  he  used  it  to  repay  his  own  indebted- 
ness to  his  poor  relations.  At  his  subsequent  examination  he  stated 
that  he  used  the  money  as  a  deposit  with  one  Drillman,  for  whom  he 
had  gone  to  work.  Both  versions  are  not  true,  and  they  discredit  his 
testimony  that  he  had  loaned  $1,500  to  the  bankrupt.  The  liability 
of  the  prejudice  to  the  bankrupt  growing  out  of  these  contradictory 
statements  may  be  avoided,  if  the  bankrupt  is  granted  the  right  to  re- 
call and  re-examine  the  witness  Isidor  as  to  this  feature  of  his  testi- 
mony. 

The  bankrupt  and  his  brother  are  ignorant  persons,  without  much 
knowledge  of  business,  and  with  an  imperfect  knowledge  of  the  English 
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language.  The  bankrupt's  business  was  carried  on  in  a  lax  and  primi- 
tive fashion.  The  impression  which  a  reading  of  the  testimony  has 
made  upon  us  is  that  there  is  some  doubt  whether  the  conduct  of  the 
bankrupt  was  in  reality  fraudulent.  It  seems  to  us,  under  the  circum- 
stances, that  the  safest  disposition  to  make  of  the  matter  is  to  refer 
it  back  to  the  master  to  examine  further  concerning  the  irregularities 
in  the  testimony  which  are  pointed  out  in  his  report.  Further  inquiry 
may  serve  to  clear  up  what  now  appear  to  be  irreconcilable  statements. 
We  have  not  had  the  benefit  of  seeing  the  witnesses  on  the  stand,  and 
for  that  reason  are  reluctant  to  disagree  with  the  master  and  the  District 
Judge,  who  reached  the  conclusion  that  the  discharge  should  be  refus- 
ed. We  should,  however,  be  fully  satisfied  that  we  are  right  before 
branding  as  cheats  and  perjurers  men* who  may  be  only  ignorant  and 
unused  to  the  methods  of  modem  business  and  who  intended  to  com- 
mit no  fraud.  As  the  testimony  now  stands  we  are  not  satisfied  that 
fraud  is  clearly  shown.  At  least  the  discharge  should  not  be  denied 
until  further  testimony  is  taken  with  respect  to  certain  irregularities 
which  the  master  pointed  out  in  his  report. 

The  case  is  remanded,  with  directions  to  proceed  in  accordance  with 
this  opinion. 


(239  Fed.  116) 

SBNFT  y.  LEWIS  et  al. 

(Circuit  CJourt  of  Appeals,  Second  Circuit.     January  9,  1917^ 

No.  127. 

1.  Bankbuptct  ^=»188(1) — Claims — Chattel  Mobtoaoe — Statement  of  Iif- 

TEBEST. 

Under  the  provision  of  the  Bankruptcy  Act,  giving  the  trustee  the 
rights  of  a  creditor  with  an  unsatisfied  execution,  and  of  Lien  Law  N.  Y. 
(Consol.  Laws,  c.  33)  §  235,  making  a  chattel  mortgage  invalid  against  the 
creditors  of  the  mortgagor  after  the  expiration  of  one  year,  unless  a 
statement  of  the  interest  of  the  mortgagee  or  his  successor  is  filed,  the 
rights  of  a  chattel  mortgagee  against  the  trustee  in  bankruptcy  are  limited 
to  the  amount  of  his  interest  so  stated,  though  that  is  less  than  the 
amoimt  actually  due  under  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  286-289,  291, 
298,  294;    Dec.  Dig.  <8=5>188(1).] 

2.  Bankbuptct    ^=s>308(1) — ^Recovery   op   Pbopebty — ^Fbaudulbnt   Oonvit- 

ANCE — Insolvency. 

In  an  action  by  the  trustee  under  Bankr.  Act  July  1,  1898,  c  641,  {  67e, 
30  Stat.  564  (Comp.  St.  1913,  §  9651),  to  recover  property  conveyed  by 
the  bankrupt  in  fraud  of  his  creditors,  proof  of  the  insolvency  of  the 
bankrupt  at  the  time  of  the  conveyance  Is  not  necessary,  if  the  fraudu- 
lent intent  of  the  bankrupt  and  the  lack  of  good  faith  of  the  transferee  is 
sufficiently  shown,  though  proof  of  such  insolvency  is  usual,  and  often 
necessary,  to  establish  fraud. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {{  468^  459; 
Dec  Dig.  <S=»303(1).] 

3.  Bankruptcy  ^=»188(1) — Claims — Chattel  Mobtgaoe—- Interest. 

Where  a  chattel  mortgagee  at  the  expiration  of  one  year  filed  a  state- 
ment that  his  interest  in  the  nk>rtgage  was  a  certain  amount,  with  Inter- 

^s»For  other  casw  lee  lamt  topic  ft  KBY-NTJMBBR  In  all  Key-Numbered  Digests  ft  Indent 
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est,  and  there  was  no  proof  tliat  any  interest  had  been  paid,  he  is  entitled 
to  the  interest  on  the  amount  of  principal  claimed  from  the  date  of  the 
mortgage,  as  against  the  trustee  in  bankruptcy  of  the  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  286-289,  291, 
2»3,  2M;   Dec.  Dig.  «=»188(1).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Suit  by  David  Senft,  as  trustee  in  bankruptcy  of  Joseph  White, 
against  Burt  G.  Lewis  and  another,  to  set  aside  a  conveyance  by  the 
bankrupt  to  the  defendants.  Decree  for  plaintiff,  and  defendants  ap- 
peal.   Decree  modified  and  affirmed. 

Vincent  P.  Donihee,  of  New  York  City,  Henry  M.  Cummings,  of 
Coney  Island,  N.  Y.,  and  Robert  E.  Moffett,  of  Brooklyn,  N.  Y.,  for 
appellants. 

L.  &  M.  Blumberg,  of  Brooklyn,  N.  Y.  (Leopold  Blumberg,  of 
Brookl3ni,  N.  Y.,  of  counsel),  for  appellee. 

Before  WARD,  ROGERS  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge.  The  questions  presented  by  the  assign- 
ments of  error  render  unnecessary  any  full  statement  of  the  facts. 
White  conducted  a  hotel  at  Coney  Island,  the  premises  being  leased  to 
him.  Lewis  held  a  chattel  mortgage  upon  (apparently)  tjie  contents 
of  the  hotel,  which  he  assigned  to  tfie  Ulmer  Brewery.  The  validity 
of  this  mortgage  is  not  attacked ;  but  when  it  became  necessary  to  file 
a  statement  exhibiting  the  interest  of  the  mortgagee  or  his  assignee,  in 
order  to  continue  the  lien,  the  Ulmer  Brewery,  as  assignee,  stated  of 
record  that  the  amount  due  was  "$1,500  and  interest." 

After  the  assignment  of  mortgage  to  the  Brewery,  and  within  four 
months  of  petition  in  bankruptcy  filed  against  White,  he  transferred 
to  Lewis  the  hotel  and  its  contents.  Thereafter  the  Brewery  foreclosed 
the  mortgage,  and  $2,800  was  realized  at  the  foreclosure  sale.  There- 
upon tfie  trustee  of  White  brought  this  suit,  alleging  that  the  transfer  to 
Lewis  by  White  was  in  fraud  of  creditors  within  section  67e  of  the 
Bankruptcy  Act,  and  demanding  from  the  Ulmer  Brewery  so  much  of 
the  amount  received  at  the  foreclosure  as  exceeded  $1,500.  The  low- 
er court  so  decreed. 

The  record  is  barren  of  evidence  tending  to  show  that  there  was  any- 
thing of  value  conveyed  from  White  to  Lewis,  except  the  mortgaged 
chattels ;  we  therefore  have  to  deal  with  them  alone  and  their  proceeds. 

[1]  The  errors  insisted  on  are:  (1)  That  the  statement  to  continue 
mortgage  above  mentioned  was  erroneous ;  the  amount  really  due  on 
the  mortgage  was  much  more  than  $1,500;  that  as  between  the  par- 
ties the  original  mortgage  remained  valid  and  enforceable ;  wherefore 
the  erroneous  statement  for  continuation  may  be  disregarded,  as  the 
trustee  in  bankruptcy  merely  stands  in  White's  shoes. 

This  argiunent  overlooks  both  the  language  of  the  state  statute  and 
the  Bankruptcy  Act.  By  the  Lien  Law  of  this  state  (Laws  1909,  c.  38 
[Consol.  Laws,  c.  33]  §  235)  every  chattel  mortgage  is  invalid  "as 
against  creditors  of  the  mortgagor"  under  the  circumstances  here  ex- 
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isting,  unless  a  statement  "showing  the  interest"  (e.  g.)  of  the  Ulmer 
Brewery  therein  is  filed.  Creditors  are  entitled  to  depend  absolutely 
upon  this  recorded  statement,  with  a  possible  exception  of  clerical  er- 
rors obvious  to  any  person  of  ordinary  intelligence.  No  such  exception 
is  possible  here ;  the  Brewery  would  have  no  rights  at  all,  were  it  not 
for  the  filed  statement,  and  by  that  document,  prepared  by  its  own 
agents,  its  rights  must  be  measured.  The  trustee  does,  to  be  sure, 
stand  in  the  bankrupt's  shoes;  but,  for  the  purposes  of  suits  such  as 
this,  he  has  by  the  statute  all  the  rights  of  a  creditor  with  an  unsatis- 
fied execution.  It  follows  that  the  mortgage  was  valid  as  against  the 
creditors  represented  by  the  trustee  for  $1,500  only  of  principal. 

[2]  2.  It  is  urged  for  error  that  plaintiff  did  not  show  that  White 
was  insolvent  when  he  conveyed  to  Lewis.  It  is  true  that  the  proof 
on  this  head  is  insufficient ;  but  the  action  is  to  set  aside  a  conveyance 
in  fraud  of  creditors,  made  within  four  months  of  petition  filed.  The 
portion  of  section  67e  conferring  such  right  of  action  does  not  require 
proof  of  insolvency,  as  is  the  case  with  suits  to  recover  voidable  pref- 
erences, or  to  invalidate  transfers  held  null  by  the  laws  of  a  state.  We 
set  forth  the  requirements  of  a  suit  such  as  this  in  Van  Iderstine  v. 
National  Discount  Co.,  174  Fed.  at  page  521,  98  C.  C.  A.  300;  proof 
of  insolvency  at  time  of  transfer  is  not  necessary ;  proof  of  fraudu- 
lent intent  on  the  part  of  the  bankrupt  and  lack  of  good  faith  in  the 
transferee  suffice.  On  these  points  the  court  below  found  against  de- 
fendants, and  we  think  on  sufficient  evidence. 

It  is  usual  and  often  necessary,  to  prove  insolvency  in  order  to  es- 
tablish fraudulent  purpose ;  but  when,  as  in  this  instance,  such  purpose 
can  be  proved  otherwise,  insolvency  is  not  a  prerequisite  to  suit.  The 
gist  of  action  is  fraud.  See  Richardson  v.  Shaw,  209  U.  S.  at  page 
380,  28  Sup.  Ct.  512,  52  L.  Ed.  835,  14  Ann.  Cas.  981.     • 

[3]  3.  The  Brewery  complains  that  it  was  not  allowed  interest  up- 
on the  admitted  principal  of  its  mortgage.  We  find  no  reason  for  this 
refusal.  The  statement  filed  declared  $1,500  "and  interest"  to  be  se- 
cured. The  evidence  reveals  no  interest  paid  either  by  White  or  Lewis. 
The  Brewery,  as  holder  of  the  notes  secured  by  mortgage,  is  entitled 
to  interest  at  6  per  cent,  on  $1,500  from  date  of  notes  and  mortgage; 
i.  e.,  September  24,  1909,  to  date  of  foreclosure  sale,  March  29,  1911. 

Let  the  decree  below  be  modified,  by  the  allowance  of  such  interest, 
and,  as  modified,  aBSrmed,  without  costs  of  this  court. 
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(289  Fed.  119) 

THE  TICEMNB. 

(Circuit  Court  of  Appeals,  Second  Circuit     December  12,  1916.) 

No.  96. 

COIXIBION  ^=5>102 — Tow  AND  DbEDGE — MUTUAI*  FaITLTS. 

A  collision  In  Arthur  Kill  between  a  boat  In  a  tow  and  a  dredge  at 
work  held  due  to  faults  of  both  the  towing  tug  and  the  dredge:  The  tug, 
which  had  a  clear  channel  of  300  feet  with  a  comparatively  short  tow  not 
exceeding  75  feet  In  width,  for  not  sooner  changing  her  trourse  which  was 
necessary  to  pass  the  dredge;  and  the  dredge.  In  not  sooner  swinging 
on  Its  spud  as  was  customary  to  give  more  room  for  passing  vessels. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  admiralty^  for  collision  by  Mary  A.  Dempsey  and  Thomas 
Monahan  against  the  Atlantic,  Gulf  &  Pacific  Company.  The  steam- 
tug  Ticeline  impleaded.  Decree  for  libelant  against  respondent  and 
the  impleaded  tug,  and  respondent  appeals.     Affirmed. 

The  following  is  the  opinion  of  Hough,  District  Judge: 

So  far  as  this  circuit  Is  concerned,  the  line  of  cases  of  which  The  City  of 
Birmingham,  138  Fed.  555,  71  C.  C.  A.  115,  Is  the  leading  decision,  seems  to 
me  to  have  added  nothing  to  the  rule  long  laid  down  that  a  vessel  anchoring 
in  a  dangerous  position  shall  take  precautions  commensurate  with  the  perils 
assumed. 

The  Arthur  Kill  Is  pre-eminently  a  place  where  the  pertl  of  navigation  Is 
veiy  great — ^not  so  much  by  reason  of  contingencies  of  weather  or  tidal  move- 
ments, as  because  of  the  narrow  channel  there  existing  and  the  number  and 
character  of  tows  frequenting  the  waters. 

There  Is  here  presented  a  collision  between  the  end  of  a  comparatively 
small  tow  and  a  dredge  engaged  In  deepening  the  channel  slightly  to  the 
northward  of  Buckwheat  Island. 

The  dredge  owners  were  operating  under  a  contract  with  the  United  States. 
By  the  explicit  language  of  their  agreement,  the  whole  burden  of  reasonably 
keeping  out  of  the  way  of  navigators  was  laid  upon  them. 

It  is  evident  that  they  endeavored  to  meet  this  burden,  not  only  by  shifting 
their  dredge  at  times,  but  by  swinging  the  dredge  upon  Its  spud  so  as  to  get 
(if  not  the  whole  dredge)  at  least  the  forward  end  of  it  out  of  the  way  of 
passing  vessels.  That  respondent's  dredge  was  thus  equipped  was  well  known 
to  persons  navigating  the  KiU  generally  and  to  those  in  charge  of  the  Ticeline 
In  particular. 

The  inquiries  suggested  by  the  evidence  are:  First,  how  much  of  a  channel 
did  the  dredge  give  to  the  Ticeline  and  her  tow ;  and,  second,  what  measures, 
if  any,  were  timely  made  by  those  in  charge  of  the  dredge  to  render  that 
channel  avaUable,  safe,  and  as  easy  as  circumstances  would  permit. 

On  the  first  point,  I  am  satisfied,  by  the  quality  rather  than  the  quantity 
of  the  evidence,  that  the  dredge  gave  a  channel  approximately  300  feet  wide 
to  the  approaching  tug,  which  upon  a  hawser  of  ordinary  length  had  two  tiers 
of  boats  aggregating  perhaps  230  feet  from  the  bow  of  the  hawser  boat  to 
the  stem  of  the  rear  one.  The  tow  was  not  over  75  feet  wide  (with  due  al- 
lowance for  fenders).  It  was  made  up  in  a  somewhat  unusual  manner,  1.  e., 
without  any  breastlines  or  sprlnglines  between  the  rear  starboard  boat  (which 
came  Into  coUlslon)  and  the  next  vessel  alongside. 

By  the  testimony  from  the  TlceUne,  that  tug  with  her  tow  approached  the 
dredge  head  on ;  that  is,  it  was  necessary  (starting  from  a  point,  say,  500  or 
600  feet  from  the  dredge)  for  the  Ticeline  to  change  her  course  in  order  to 
avoid  the  dredge. 
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Yet  the  channel  was  straight,  and  she  had  nearly  if  not  quite  300  feet  of 
clear  water  within  which  to  navigate. 

No  reason  Is  seen  why  any  tug  could  not  take  a  tow  70  feet  wide  througlL 
such  a  channel  If  she  had  navigated  with  care. 

As  matter  of  fact,  she  never  turned  to  avoid  the  dredge  until  so  dose  there- 
to that  It  was  necessary  to  make  an  S  curve  In  order  to  "snap  the  end  of  the 
tow  away  from  the  dredge."  The  necessary,  ohvlous,  and  proven  ^ect  of 
this  maneuver  was  to  make  libelant's  boat  swing  away  from  the  boat  along- 
side, and  In  my  opinion  considerably  contributed  to  the  collision — ^which  would 
not  have  occurred  had  there  been  an  additional  clearance  of  5  feet. 

For  not  changing  her  course  sooner,  and  for  managing  her  tow  in  the  man- 
ner hereinabove  set  forth,  the  Ticeline  is  at  fault 

But  the  d|^dge  cannot  be  wholly  exonerated.  I  do  not  think  that  hers  was 
the  greater  rault,  but  she  had  accustomed  navigators  to  expect  her  to  swing 
her  forward  end  out  of  the  way  when  tows  werei  approaching;  they  had  a 
right  to  rely  upon  this  and  to  rely  upon  a  timely  swing. 

The  master  of  the  dredge  was  not  aboard,  and  the  two  men  who  were  in 
charge,  by  their  own  testimony,  did  not  begin  to  swing  the  dredge  until  the 
approaching  tug  and  tow  were  within  2001  feet  of  them.  I  think  this  delay 
is  not  to  be  excused,  for  it  is  believed  that  the  Ticeline  had  signaled  her  ap- 
proach twice,  once  when  quite  far  down  the  Kill,  and  a  second  time  within 
500  or  600  feet  of  the  dredge.  No  reason  is  seen  why  the  dredge  should  not 
have  swung  at  least  at  the  second  signal,  and,  if  she  had  done  so,  I  do  not 
think  there  would  have  been  a  collision,  for  it  is  not  believed  that  the  swing 
of  the  dredge  had  been  completed  at  the  time  the  accident  took  place. 

For  these  reasons  the  libelant  may  take  a  decree  against  both  the  <»riginai 
respondent  and  the  party  Impleaded.  The  only  costs  will  be  those  of  the 
libelant 

Russell  H.  Robbins,  of  New  York  City,  for  respondent-appellant 
Herbert  Green,  of  New  York  City,  for  libelants-appellees. 
Park  &  Mattison,  of  New  York  City,  for  claimant-appellee. 
Before  WARD  and  ROGERS,  Circuit  Judges,  and  MANTON,  Dis- 
trict Judge. 

PER  CURIAM.    Decree  affirmed. 


(289  Fed.  120) 

NEW  ENGLAND  S.  S.  CO.  v.  R.  G.  PACKAKD  DREDGING  CXX 

(Gircnlt  Ck>urt  of  Appeals,  Second  C^cnlt    Decemb^  12,  1916.) 

No.  72. 

Navigable  Wahebs  «=»26(3)— Obstbuction  by  Rocks  in  Channel — Suit  foi 
Damages. 

Evidence  held  Insufficient  to  sustain  the  allegation  of  a  libel  tliat  an 
injury  to  the  bottom  of  libelant's  steamer  was  caused  by  striking  rocks 
thrown  up  by  respondent  dredging  company  in  the  course  of  its  work. 

[Ed.  Note. — ^For  other  cases,  see  Navigable  Waters,  Gent  Dig.  ||  152- 
166.] 

•  Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  admiralty  by  the  New  England  Steamship  Company  against 
the  R.  G.  Packard  Dredging  Company.  Decree  for  respondent,  and 
libelant  appeals.    Affirmed. 
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Haight,  Sandford  &  Smith,  of  New  York  City,  for  appellant 
Alexander  &  Ash,  of  New  York  City,  for  appellee. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges.  ^ 

WARD,  Circuit  Judge.  September  15,  1913,  at  6:30  a.  m.,  libelant's 
steamer  Providence,  drawing  13  feet  1  forward  and  13  feet  aft,  on  a 
trip  from  Providence  to  New  York,  touched  some  submerged  object 
or  objects,  sustaining  considerable  injury  to  her  bottom. 

The  place  of  the  accident  was  in  the  East  River,  somewhere  between 
Sunken  Meadows  and  the  Long  Island  shore,  where  there  is  a  long 
stretch  of  deep  water  running  northeast  and  southwest  over  1,000  feet 
wide,  except  for  a  reef  called  the  Middle  Ground,  which  runs  length- 
wise about  1,000  feet  in  the  same  compass  direction  and  is  at  the  wid- 
est 300  feet  in  a  direction  at  right  angles,  southeast  and  northwest. 
The  tide  was  dead  low  water;  the  tide  gauge  at  Ward's  Island  show- 
ing .08  below  mean  low  water.  The  government  charts  between  Sep- 
tember 13,  1912,  and  July  1,  1915,  showed  not  less  than  18  feet  of  wa- 
ter all  over  the  reef  at  mean  low  water.  The  government  has  been  in- 
creasing the  depth  of  water  at  the  Middle  Ground  for  many  years  past, 
and  at  the  time  of  this  accident  the  respondent,  the  R.  G.  Packard 
Dredging  Company,  was  engaged,  under  a  contract  with  the  War  De- 
partment, in  lowering  the  depth  to  26  feet  below  mean  low  water. 

The  Providence  is  a  side-wheel  steel  steamer,  about  397  feet  long, 
with  a  flat  bottom  and  a  plate  keel,  which  does  not  project.  When  she 
reached  her  pier  at  New  York  a  number  of  frames  on  her  starboard 
side  were  found  to  be  bent  or  broken,  and  2  feet  of  water  was  found 
under  the  forward  boiler,  20  inches  imder  the  after  boiler,  a  Httle  in 
the  tank  under  the  forward  engine,  and  about  an  inch  under  the  after 
engine.  Water  had  evidently  run  in  as  a  result  of  the  injury  and  put 
the  steamer  further  down  by  the  head.  The  next  day  the  steamer  was 
put  on  the  dry  dock  and  a  scoring  was  found,  beginning  at  a  point 
about  100  feet  abaft  the  stem  on  the  starboard  side  of  the  keel  some 
175  feet  long,  and  a  similar  scoring  on  the  port  side  for  about  half  the 
distance.  These  scorings  were  parallel  with  the  keel,  and  the  distance 
between  the  extreme  damage  on  the  two  sides  was  about  20  feet.  The 
after  part  of  the  bottom  was  unpiarked. 

The  respondent's  plant  had  been  temporarily  withdrawn  September 
11,  1913,  and  a  spar  buoy  left  at  the  point  where  excavations  had  ceas- 
ed. The  government  swept  the  work  of  the  contractor  between  Sep- 
tember 18  and  26,  1913,  with  a  scow  carrying  on  her  port  side  an  iron 
bar  over  the  bottom  parallel  with  the  stream  and  found  a  spot  with 
only  10.9  feet  of  water  over  it  at  low  water  on  September  26th.  Sep- 
tember 28th  and  29th  the  libelant  sent  a  diver  down  at  this  point  who 
foimd  a  rock  some  7  feet  high,  wedge-shaped  up  to  a  sharp  pinnacle 
point,  and  another,  about  8  feet  north  of  it,  not  so  hi^h.  He  measured 
the  distance  between  the  two  rocks  by  spanning  with  his  arms  out- 
stretched. These  rocks  were  on  the  bottom,  where  the  respondent 
had  not  excavated  forming  a  ledge,  next  to  a  range  which  it  had  ex- 
cavated and  cleared  to  the  required  depth.    It  is  upon  these  rocks  that 
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the  libelant  claims  the  steamer  struck,  and  unless  it  proves  this  the  libel 
should  be  dismissed. 

Judge  Hough  discussed  a  great  many  propositions  about  which  we 
will  express  no  opinion.  His  final  conclusion  was  that  the  libelant  had 
not  sustained  the  burden  of  proof  lying  upon  it  to  show  that  the  steam- 
er struck  upon  these  rocks.  We  concur  in  this.  Assuming  that  the 
rocks  were  thrown  up  by  the  Dredging  Company,  and  that  they  should 
have  been  buoyed  by  it,  we  do  not  believe  the  steamer  touched  them, 
the  scorings  on  her  bottom  show  that  when  the  accident  happened  the 
steamer  must  have  been  proceeding  on  a  steady  course  because  they 
ran  parallel  to  the  keel.  It  would  not  have  been  possible  for  two  rocks 
within  8  feet  of  each  other  to  make  these  scorings,  which  were  at 
points  20  feet  apart;  nor  could  the  bottom  of  a  steamer  drawing  13 
feet  strike  a  rock  witli  only  11  feet  of  water  over  it,  more  especially 
at  a  point  100  feet  abaft  the  stem.  Finally,  the  highest  of  the  two 
rocks  found  would  have  struck  on  the  port  side  of  the  keel,  whereas 
the  serious  damage  was  done  on  the  starboard  side. 

It  has  been  several  times  proved  that  a  dangerous  obstruction  may 
exist  for  a  long  time  in  a  much  used  waterway  without  appearing  on 
the  government  charts.  Such  a  case  was  that  of  the  Pilgrim  Rode  in 
the  East  River  off  Twentieth  street,  so  called  because  it  was  first  dis- 
covered by  the  steamer  Pilgrim  striking  on  it.  So  there  was  the  case 
of  an  unknown  rock  in  Quick's  Hole.  The  Nathan  Hale,  99  Fed. 
460,  39  C.  C.  A.  604,  and  also  in  Lehigh  Valley  Transportation  Co.  v. 
Knickerbocker  Steam  Towage  Co.,  212  Fed.  708,  129  C.  C.  A.  318. 
The  steamer  may  have  touched  bottom  at  some  point  on  or  near  the 
place  where  the  respondent  was  working,  but  we  are  satisfied  she  did 
not  touch  the  rocks  in  question. 

The  decree  is  affirmed,  with  costs. 


(239  B^.  122) 

In  re  GLAS-SHIPT  DAIRY  CO. 

KRAFT  V.  OTMAN. 

(Circuit  CJourt  of  Appeals,  Seventh  Circuit     January  2,  1917.) 

No.  2407. 

1.  Bankbuptct  ^s»257 — Saub— Withdbawino  Bid. 

A  sale  through  bankruptcy  proceedings  Is  a  Judicial  sale,  subject  to  the 
same  rules  as  an  auction;  so  that  a  bid  may  be  withdrawn  before  the 
hammer  falls. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  CJent  Dig.  S§  356.  357;  Dec 
Dig.  <S=»257.] 

2.  Bankruptcy  «=»260 — Sale — Obdeb. 

An  order  In  bankruptcy,  that  the  referee  Is  authorized  and  directed  to 
sell  property,  and  that  he  give  notice  that  he  will  receive  sealed  bids, 
and  that  on  receipt  of  them  he  shall  report  them  to  the  court  with  his 
recommendations,  is  not  strictly  an  order  of  sale,  but  a  direction  to  ad- 
vertise for  bids,  and  to  submit  them  to  the  court  with  recommendations. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  360;  Dec.  Dig. 
<S=»260.] 
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3.  Baxkbtjptct  ^s»257 — Sale — ^Withdrawing  Bid. 

The  trustee  in  bankruptcy,  ordered  to  receive  bids  for  property  and 
to  submit  tbem  to  the  court  with  recommendations,  having  recommended 
that  the  only  bid  received  be  accepted,  If  It  be  Increased  a  certain  amount, 
It  could,  before  It  was  accepted,  be  withdrawn. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  356,  357; 
Dec.  Dig.  <g=»257.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  EHvision  of  the  Southern  District  of  Illinois. 

In  the  matter  of  the  Glas-Shipt  Dairy  Company,  bankrupt.  Peti- 
tion of  George  Kraft  against  A.  M.  Otman,  trustee  in  bankruptcy,  was 
denied  by  the  referee.  From  decree  of  the  court  affirming  the  order, 
petitioner  appeals.     Reversed,  with  directions. 

Appeal  from  an  order  directing  petitioner  to  pay  the  trustee  in  bankruptcy 
$29,500  and  denying  petitioner's  petition  to  withdraw  his  bid  on  the  real  es- 
tate of  the  bankrupt.  On  May  11,  1916,  the  referee  in  bankruptcy,  upon  prop- 
er petition,  ordered  the  trustee  to  receive  bids  on  the  sale  of  real  estate  sit- 
uated in  the  city  of  Peoria.  Material  parts  of  the  order  were  as  follows:  "It 
Is  therefore  ordered,  adjudged,  and  decreed  by  the  court  that  the  said  A.  M. 
Otman,  trustee  in  bankruptcy  as  aforesaid,  be  and  he  is  hereby  authorized,  di- 
rected, and  permitted  to  sell  and  dispose  of  said  property  described  as: 
*  ♦  ♦  It  is  further  ordered  by  the  court  that  the  said  trustee  give  10 
days'  notice  in  the  Peoria  Evening  Star,  and  in  such  other  way  as  said  trus- 
tee may  deem  advisable,  that  he  will  receive  sealed  bids  on  the  said  real  es- 
tate and  personal  property;  that  upon  the  receipt  of  such  bids  by  the  said 
trustee  he  shall  report  the  same  to  the  court,  with  his  recommendations 
thereon." 

Pursuant  to  the  order  a  notice  was  given  by  the  trustee,  the  material  parts 
of  which  read  as  follows:  "Public  notice  is  hereby  given  that  the  undersigned 
will  receive  sealed  bids  for  the  real  estate  belonging  to  the  Glas-Shipt  Dairy 
CJompany  •  •  ♦  described  as:  ♦  *  *  This  property  has  been  ap- 
praised at  ^40,000.  •  •  •  All  bids  must  be  filed  with  the  ♦  ♦  ♦  trus- 
tee not  later  than  ♦  ♦  •  May  23,  1916,  •  •  •  and  will  then  be  re- 
I)orted  to  the  referee  in  bankruptcy  for  his  action  thereon,"  etc. 

Kraft's  bid,  made  May  22d,  was  the  only  one  received.  It  was  for  $29,500. 
The  trustee  in  bankruptcy  thereupon  made  formal  report  to  the  court,  the 
Important  part  being  as  follows:  "Your  trustee  further  reports  that  he  is 
required  by  the  said  order  of  sale  to  report  such  bids  as  he  might  receive  on 
the  said  property  to  the  said  court,  together  with  his  recommendations  there- 
on. Your  trustee  therefore  recommends  that  if  the  said  George  Kraft  will 
increase  his  said  bid  to  the  sum  of  thirty  thousand  dollars  ($30,000)  for  the 
property  mentioned  in  the  said  bid  that  the  same  be  accepted,  all  of  which  is 
respectfully  submitted." 

The  referee  thereupon,  on  May  27th,  made  an  order,  the  material  portion  of 
which  is  as  follows:  "And  it  further  appearing  to  the  court  that  the  said 
trustee  has  recommended  that  If  the  said  George  Kraft  will  increase  said  bid 
for  said  property  mentioned  to  the  sum  of  thirty  thousand  dollars  ($30,000) 
that  the  same  be  accepted  by  this  court.  It  is  therefore  ordered  by  the  court 
tbat  all  parties  in  interest  be  and  they  are  hereby  ordered  and  directed  to 
show  cause  before  the  undersigned  referee  in  his  office  *  *  *  in  the  city 
of  Peoria  *  *  *  on  the  5th  day  of  June,  1915,  why  the  said  bid  should 
not  be  accepted,  and  said  property  sold  to  the  said  George  Kraft." 

On  June  3d,  two  days  before  the  hearing,  petitioner  filed  a  petition  with- 
drawing his  bid  and  asking  the  court  to  permit  him  to  withdraw  it  from  the 
files.  The  referee  denied  the  application  and  directed  the  trustee  to  collect 
the  $29,500  from  the  bidder.  The  District  Court  affirmed  the  order  of  the 
referee. 

^=:»For  other  cases  see  same  topic  &  KET-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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Clarence  W.  Heyl,  of  Peoria,  111.,  for  appellant. 
Ira  J.  Covey,  of  Peoria,  111.,  for  respondent. 

Before  KOHLSAAT,  MACK,  and  EVANS,  Circuit  Judges. 

EVANS,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  A 
sale  through  proceedings  in  bankruptcy  is  a  judicial  sale,  subject  to  the 
same  rules  as  an  auction.  The  bidder  may  withdraw  his  bid  at  any 
time  before  the  hammer  falls.  Hibernian  Savings  &  Loan  Society  v. 
Behnke,  121  Cal.  339,  S3  Pac.  812;  Grotenkemper  v.  Achtermeyer,  11 
Bush  (Ky.)  222;  Neb.  T.  &  L.  Co.  v.  Hamer,  40  Neb.  281,'  58  N.  W. 
695 ;  Blossom  v.  RaUroad  Co.,  3  Wall.  196, 206,  18  L.  Ed.  43. 

[2,  3]  Had  the  hammer  fallen,  so  as  to  prevent  the  bidder  from 
withdrawing  his  bid,  on  June  3d?  The  answer  to  the  question  turns 
upon  the  construction  of  the  language  of  the  order  of  sale  and  the  ac- 
tion of  the  trustee  thereunder.  The  so-called  order  of  sale  was  some- 
what inconsistent.  Viewing  it  as  a  single  order,  it  was  a  direction 
to  advertise  for  sealed  bids  and  to  submit  them  to  the  court  with 
recommendations.  The  trustee  was  the  instrument  by  which  the  bids 
were  to  be  received  and  transmitted  to  the  court,  which  in  turn  stood 
in  the  place  of  the  vendor.  The  notice  of  sale  given  pursuant  to  the 
order  is  consistent  with  this  construction,  and  clearly  indicates  the  trus- 
tee considered  his  duties  restricted  to  receiving  and  reporting  bids  with 
reconmiendations.  It  was  not,  strictly  speaking,  an  order  of  sale. 
The  bidder's  position  was  therefore  not  similar  to  a  bidder  at  a  public 
auction  whose  bid  was  accepted  subject  to  the  approval  of  the  court 

Again  the  recommendation  of  the  trustee  was  against  the  accept- 
ance of  the  bid.  If  we  are  to  draw  any  inference  from  the  action  of 
the  trustee  when  the  bid  was  received,  it  would  be  that  the  bid  was 
rejected.  Respondent  relies  upon  In  re  Lane  Lumber  Co.,  207  Fed. 
762,  125  C.  C.  A.  300.  The  facts  in  the  two  cases  are  not  alike.  In 
the  Lane  Lumber  Company  Case  the  referee  ordered  the  trustee  to 
sell  at  private  sale  all  of  the  real  estate  and  personal  property.  The 
buyer  made  a  written  proposal  containing  among  other  things  the  fol- 
lowing : 

**As  an  eyidence  of  my  good  faith  in  making  this  bid,  I  liand  you  herewith 
the  sum  of  $1,000." 

After  the  trustee  petitioned  the  court  to  confirm  the  sale,  but  before 
hearing  the  same,  the  bidder  asked  to  withdraw  his  bid,  and  bis  de- 
posit. The  trustee  refused,  and  the  action  was  brought  to  recover  the 
money  so  deposited.    The  suit  was  dismissed. 

Differing  from  the  case  at  bar,  the  order  was  to  sell  the  property. 
The  sale  was  made  subject  to  the  approval  of  the  court.  Money  was 
deposited  and  terms  fixed  by  the  bidder  for  its  forfeiture.  The  bidder 
sought  to  recover  the  money  so  deposited  contrary  to  the  terms  of 
the  deposit  fixed  by  himself.  Petitioner's  bid  in  the  instant  case  had 
not  been  accepted,  and  nothing  had  occurred  to  prevent  his  withdraw- 
ing it.    The  court  should  have  permitted  him  to  do  so. 

The  decree  is  reversed,  with  direction  to  enter  an  order  permitting 
petitioner  to  withdraw  his  bid. 
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FREDERICK  V.  METROPOLITAN  LIFE  INS.  00.  OF  NEW  YORK. 

((^rcnit  Court  of  Appeals,  Third  Circuit    December  28»  1916.    Rehearing 
Denied  February  9, 1917.) 

No.  2148. 

Bankbxtptot  ^=^143(12) — ^Rights  of  Tbustse — ^Pbockeds  or  Inbubanob  Poli- 
cy—PATmavT.  Without  Notice. 

The  trustee  of  a  bankrupt,  whose  life  was  insured  under  a  policy  payable 
to  liis  wife,  but  giving  him  the  right  to  change  the  beneficiary,  has  no 
legal  right  to  recover  the  amount  of  the  policy,  after  the  death  of  the 
bankrupt  without  changing  the  beneficiary,  and  the  performance  of  its 
contract  obligation  by  the  insurance  company  by  the  payment  of  the 
amount  to  the  beneficiary  without  notice  of  any  adverse  claim  thereto. 

[Ed.  Note.-— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  201;  Dec. 
Dig.  «=»143(12).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania ;  W.  H.  Seward  Thomson,  Judge. 

Action  by  Elliott  Frederick,  as  trustee  of  John  E.  Schmidt,  bank- 
n»pt,  against  the  Metropolitan  Life  Insurance  Company  of  New  York. 
Judgment  for  defendant  (235  Fed.  639),  and  plaintiff  brings  error. 
Affirmed. 

Lowtie  C.  Barton,  of  Pittsburgh,  Pa.,  for  plaintiff  in  error. 
William  K.  Jennings,  of  Pittsburgh,  Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  This  case  concerns  a  life  insur- 
ance policy  for  $5,000,  issued  July  10,  1909,  by  the  Metropolitan  Life 
Insurance  Company  to  John  E.  Schmidt,  who  afterwards  was  ad- 
judicated a  bankrupt.  By  such  policy  the  said  sum  was  made  payable 
to  Anna  M.  Schmidt,  his  wife,  on  his  death,  but  the  right  was  reserved 
to  the  insured  to  change  the  beneficiary.  Without  having  exercised 
such  right,  Schmidt  died  on  April  4,  1913,  leaving  his  wife  to  survive 
him.  Mrs.  Schmidt  made  due  proof  to  the  company  of  his  death,  and 
the  company  in  due  course  paid  her  the  full  amount  of  the  policy, 
which  she  surrendered  to  the  company.  As  found  by  the  trial  ju4ge, 
such  pa)mient  was  made  "in  good  faith  to  the  party  designated  in  its 
contract  as  sole  beneficiary  therein  without  notice  of  any  character  as 
to  any  adverse  claim  thereto." 

On  May  11,  1915,  the  present  suit  was  brought  by  the  trustee  in 
bankruptcy  of  said  bankrupt,  John  E.  Schmidt,  a  citizen  of  Pennsyl- 
vania, against  the  said  insurance  company,  a  corporate  citizen  of  New 
York,  to  recover  the  full  amount  of  this  policy.  Trial  by  jury  being 
waived,  the  case  was  heard  by  the  judge  of  the  court  below,  who  found 
a  verdict  in  favor  of  the  defendant.  On  entry  of  judgment  on  such 
verdict,  the  plaintiff  sued  out  this  writ  of  error. 

The  proceedings  in  bankruptcy  against  Schmidt  were  begun  on 
December  19,  1912,  he  was  adjudged  bankrupt  on  January  8,  1913, 
and  this  suit  was  begun  May  11, 1915.  The  statement  alleged  that  the 
insurance  company  was — 

^=»For  other  cases  see  same  topic  ft  KET-NUMBBR  In  all  Key-NumbereS  Digests  A  InSexes 


Digitized  by  VjOOQIC 


168  152  C.  C.  A.  REPORTS 

"Justly  and  legally  Indebted  to  Elliott  Frederick,  trustee  In  bankruptcy  of  the 
estate  of  John  E.  Schmidt.  ♦  *  *  In  said  policy  said  John  E.  Schmidt  was 
named  as  the  insured,  and  Annie  M.  Schmidt,  his  wife,  the  beneficiary,  with 
right  of  revocation  as  by  provision  in  said  policy  as  follows." 

The  statement  then  avers : 

''That  the  said  John  E.  Schmidt  died  on  the  4th  day  of  April,  1915,  and 
thereupon  the  proceeds  of  the  said  policy  became  payable  to  plaintiff,  as 
trustee  aforesaid ;  the  title  to  said  policy  having  passed  to  plaintiff  as  trustee 
in  bankruptcy  of  the  estate  of  said  John  E.  Schmidt  by  reason  of  the  said 
proceedings  in  bankruptcy  heretofore  set  forth." 

It  is  thus  seen  that  we  are  here  concerned  with  a  suit,  based  on 
diversity  of  citizenship,  by  Frederick,  a  trustee  in  bankruptcy,  against 
the  insurance  company,  to  recover  the  whole  amount  of  a  policy 
which,  as  found  by  the  court  below,  had  once  been  paid  in  good  faith 
by  the  insurance  company  to  the  unrevoked  beneficiary  named  in  the 
policy.  We  are  not  here  concerned  with  the  duty,  or  the  failure,  or 
the  omission,  of  the  bankrupt  in  regard  to  this  policy,  or  what  might 
have  been  the  right  of  the  trustee  to  participate  in  the  policy,  had 
timely  notice  been  given,  and  steps  taken  by  him  to  secure  the  cash 
surrender  value  of  the  policy,  before  the  same  had  been  unwittingly 
paid  by  the  company  to  the  beneficiary.  Nor  are  we  concerned  with 
any  right  of  action  of  the  trustee  against  the  beneficiary,  who  received 
the  money.  The  sole  question  before  us  is  as  to  the  liability  of  the 
insurance  company,  and  whether,  after  the  money  has  once  been  paid 
in  good  faith  to  the  designated  and  unrevoked  beneficiary  of  the  poli- 
cy, any  legal  right  is  now  vested  in  the  plaintiff  in  this  case  to  compel 
the  present  defendant  to  pay  the  money  a  second  time. 

There  certainly  is  no  contract  obligation  on  the  insurance  company 
to  pay  a  second  time.  By  that  contract  the  company  contracted  with 
the  insured  to  pay  the  amount  of  the  policy  to  a  certain  beneficiary. 
On  the  death  of  the  insured,  without  revocation  or  change  of  benefi- 
ciary, there  arose  a  contractual  legal  liability  of  the  company  to  pay 
the  amount  of  the  policy  to  that  beneficiary.  As  a  sequence  to  such 
contractual  legal  liability,  the  right  to  sue  on  the  policy  was  vested  in 
the  beneficiary,  and  the  contract  provided  for  no  other  rights  and 
obligations  than  those  of  the  beneficiary  and  the  company.  When, 
therefore,  the  insured  had  died,  and  the  beneficiary  had  furnished  due 
proof  and  made  timely  demand  for  the  contracted  sum,  the  company, 
"without  notice  of  any  character  as  to  any  adverse  claim  thereto,"  was 
not  only  justified,  but  contractually  bound,  to  pay  the  money  to  Mrs. 
Schmidt.  Having  done  so,  having  fulfilled  its  promises,  it  was  entitled 
to  a  surrender  of  the  contract  it  had  fully  and  in  good  faith  fulfilled. 
Such  being  the  case,  it  is  manifest  that  the  trustee  has  shown  no  legal 
right  to  again  collect  the  whole  amount  of  this  policy  from  the  com- 
pany, and  such  alleged  legal  right  to  collect  the  whole  policy  is  the 
demand,  and  the  sole  demand,  on  which  he  has  declared. 

Under  these  proofs  and  facts,  the  court  below  committed  no  error 
in  holding  the  trustee  was  not  entitled  to  recover  against  the  company 
in  this  suit. 

The  judgment  below  is  affirmed. 
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O'BRIEN,  Ckmnty  Treasurer,  v.  ROCKEIFELIiER. 

(Circuit  CJourt  of  Appeals,  Sixth  Circuit     February  6,  1917.) 

No.  2879. 

1.  Taxation  ^=5>95(1) — Situs  of  Pebsonai*  Pbopebty— Nonresident  Ownebt— 
Statute. 

Under  (Jen.  Code  Ohio,  §§  5373,  5374,  providing  that  a  person  who  has 
had  his  actual  or  habitual  place  of  abode  in  the  state  for  the  larger  por- 
tion of  the  12  nfonths  next  preceding  the  annual  tax  listing  day  shall, 
for  the  purposes  of  taxation,  be  deemed  a  resident  of  the  state,  unless  he 
shall  before  said  day  have  changed  his  place  of  abode  to  a  place  without 
the  state,  with  the  bona  fide  intention  of  continuing  actually  to  abide 
permanently  without  the  state;  that,  if  a  person  so  removing  from  the 
state  returns  to  it  to  reside  within  6  months  thereafter,  it  shall  be  prima 
fade  evidence  that  he  did  not  intend  to  permianently  change;  that  the  fact 
that  a  person  so  residing  within  the  state  does  not  exercise  the  right  to 
vote  shall  not  of  itself  constitute  him  a  nonresident;  and  that  no  provi- 
sion of  the  act  shall  be  construed  to  repeal  any  statute  previously  in 
force  as  to  the  taxation  of  personal  property — ^a  bona  fide  citizen  and 
resident  of  another  state,  who  came  to  Ohio  for  a  purely  temporary  object, 
with  intent  to  return  to  his  former  abode,  but  notwithstanding  the  con- 
tinuance of  that  intent  was  prevented  by  fortuitous  circunistances  from 
returning,  until  after  the  tax  list  day,  is  not  subject  to  taxation  on  cor- 
porate stock,  bonds,  annuities,  etc.,  owned  by  him  and  kept  in  the  state  of 
his  residence,  though  he  had  been  a  resident  and  citizen  of  Ohio  more 
than  25  years  ago,  since  it  Is  clear  that  the  statute  was  aimed  at  persons 
really  domiciled  in  Ohio  who  pretend  to  be  domiciled  out  of  the  state. 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  CJent.  Dig.  §  190;  Dec.  Dig. 
*=»95(l).l 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Ohio;  John  H.  Clarke, 
Judge. 

Suit  by  John  D.  Rockefeller  against  P.  C.  O'Brien,  County  Treas- 
urer of  Cuyahoga  County,  Ohio,  to  restrain  the  collection  of  taxes. 
Decree  for  the  complainant  (224  Fed.  541),  arfd  defendant  appeals. 
Affirmed. 

Frederick  W.  Green,  Asst.  Pros.  Atty.,  of  Cleveland,  Ohio,  for  ap- 
pellant. 

A.  E.  Clevenger,  and  W.  B.  Sanders,  both  of  Cleveland,  Ohio,  for 
appellee. 

Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and 
HOLUSTER,  District  Judge. 

PER  CURIAM.  The  single  question  presented  upon  this  appeal 
is  whether,  under  a  particular  statute  of  c3hio  (94  O.  L.  162 ;  3  Gen. 
Code  Ohio,  §§  5373,  5374),  taxes  could  rightfully  be  exacted  of  ap- 
pellee for  "moneys  invested  in  bonds,  stocks,  joint-stock  companies, 
annuities,  or  otherwise."  The  securities  themselves,  in  respect  of 
which  it  is  sought  to  exact  the  taxes,  were  in  New  York,  not  in  Ohio, 
throughout  the  time  in  question.  The  facts  upon  which  the  case  de- 
pends are  stated  by  the  District  Judge,  now  Mr.  Justice  Clarke,  in 
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his  opinion  reported  in  224  Fed.  541.  In  view  of  the  learned  judge's 
treatment  of  the  case,  both  upon  the  pertinent  facts  and  the  law,  an  ex- 
tended opinion  here  could  serve  no  useful  purpose.  Upon  careful 
consideration  of  the  evidence  and  arguments,  we  are  convinced  that 
the  trial  judge's  analysis  of  the  statute  and  his  conclusion  arc  sound; 
and,  as  expressive  of  our  view  of  the  controlling  facts  and  of  some  of 
the  reasons  why  the  statute  i3  not  applicable  to  such  a  situation,  we 
may  state : 

Indisputably,  when  appellee  came  into  Ohio,  in  June,  1913,  he  was 
a  bona  fide  citizen  and  resident  of  the  state  of  New  York,  and  in  every 
sense  a  nonresident  of  Ohio ;  he  came  into  Ohio  for  a  purely  tempo- 
rary object  and  with  intent  to  return  to  his  permanent  place  of  abode, 
his  domicile,  in  New  York,  not  later  than  the  early  part  of  the  fol- 
lowing October;  the  object  of  his  coming  and  the  intent  to  return  to 
his  domicile  continued,  not  only  to  the  time  so  fixed,  but  throughout 
his  stay  in  Ohio ;  and  wholly  fortuitous  circumstances  prevented  the 
execution  of  his  abiding  intent  until  shortly  after  February  3,  1914,  the 
tax-listing  day  in  Ohio. 

On  its  face  the  statute  was  not  designed  to  apply  to  such  a  case.  The 
statute  certainly  is  not  in  terms  directed  against  a  bona  fide  nonres- 
ident, who  never  was  a  resident  of  Ohio,  and  who,  having  a  fixed  dom- 
icile elsewhere,  may  happen  to  be  in  the  state  for  the  time  and  under 
the  conditions  here  shown ;  interpreted  as  an  entirety,  and  in  the  light 
of  the  well-known  conditions  which  gave  rise  to  the  statute,  as  pointed 
out  by  Judge  Clarke  (224  Fed.  553),  it  is  clear  that  the  statute  is  aimed 
against  citizens  of  Ohio  who,  while  really  domiciled  in  Ohio,  pretend 
to  be  domiciled  outside  of  the  state ;  and  the  circumstance  that  the  ^ 
pellee,  more  than  a  quarter  of  a  century  before  his  sojourn  in  Ohio  for 
the  time  here  in  question,  was  a  citizen  and  resident  of  that  state,  can- 
not in  principle  differentiate  his  situation  from  what  it  would  be,  had 
he  always  been  a  nonresident. 

It  results  that  the  decree  must  be  affirmed ;  and,  since  the  appellee 
has  acquiesced  in  the  portion  of  the  decree  denying  to  him  relief  in 
respect  of  his  tangible  property  (i.  e.,  the  automobiles),  he  will  recover 
costs  in  this  court. 


(239  Fed.  128) 

In  re  WOULFB  &  CO. 

WILLIAM  OAMBBON  &  CO.,  Ina.  v.  GOODWIN  et  aL 

(Circuit  Ck>urt  of  Appeals,  Fifth  Circuit    December  18^  1916.    On  Petition  fbr 
Behearing,  January  19,  1917.) 

No.  2925. 

Bankbuptct  ^s»848 — ^Puobitt  Between  *Pbefebeittial  Clahcb — ^I^ezab  Stat- 
utes. 

Rev.  St.  Tex.  1911,  art  5490,  gives  landlords  a  preference  lien  for  rent 
due  and  to  become  due  within  the  current  year  on  aU  property  of  the 
tenant  on  the  premises.  Article  5644  gives  to  clerks,  accountants,  laborers, 
etc.,  a  first  Uen  on  the  property  created  by  or  connected  with  their  serv- 
ices "provided  that  the  Uen  herein  given  to  a  farm  hand  shall  be  subordi- 
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Date  to  the  landlord's  lien  now  provided  by  law."  Held  that,  on  the  bank- 
ragtcy  of  a  mercantile  partnership,  the  claims  of  its  clerks  for  wages 
were  properly  ^ven  preference  over  the  claim  of  its  landlord  for  rent. 

[Ed.  Note. — For  other  cases,  see  Bankruptoy*  0«at  Dig.  §  536;    Dec. 
Digi  ^=>a48.1 

PetiticMi  to  Superintend  and  Revise  Order  of  the  District  Court  of 
the  United  States  for  the  Western  District  of  Texas;  Thomas  S. 
Maxey,  Judge. 

In  tiie  matter  of  Woulf  e  &  Co.,  bankrupt.  Petition  of  William  Cam- 
eron &  Co.,  Incorporated,  against  W.  Goodwin  and  others  to  super- 
intend and  revise  an  order  of  the  District  Court.    Petition  denied. 

The  following  is  the  order  of  Maxey,  District  Judge : 

Whereas,  on  July  9,  1915,  before  T.  F.  Bryan,  referee  in  bankruptcy  for  the 
Waco  division  of  said  court,  there  was  a  hearing  to  establish  the  allowance 
of  claims  entitled  to  priority  of  pasrment  out  of  said  estate.  And  whereas,  at 
said  hearing  it  was  ordered  by  the  said  referee  that  the  claims  entitled  to 
priority  be  allowed  and  ordered  paid  by  the  trustee  in  the  following  order  to 
the  extent  of  the  funds  now  in  the  said  trustee's  hands,  to  wit:  (1)  All  taxes 
due;  (2)  cost  of  preserving  estate  subsequent  to  the  filing  of  petition ;  (3)  all 
costs  of  administration ;  (4)  wages  due  clerks  for  three  months  immediately 
prior  to  the  filing  of  petition ;  (5)  to  the  landlord  for  all  rents  accrued  prior 
to  filing  of  petition  and  all  rents  to  accrue  up  to  the  Ist  of  November,  1915, 
the  end  of  the  current  rental  year  at  a  rental  of  $350  per  month ;  and  (6)  to 
the  secured  creditor  proceeds  of  the  furniture  and  fixtures  of  bankrupt.  And 
whereas,  on  the  15th  day  of  July,  1915,  William  Cameron  &  Company,  Incor- 
porated, being  the  landlord  creditor  in  said  proceedings,  being  dissatisfied 
with  the  said  order  of  the  referee,  filed  a  petition  for  review,  which  petition 
was  granted  and  filed  in  this  court  together  with  said  referee's  certificate  of 
review  on  the!  l©th  day  of  August,  1915.  And  whereas,  on  the  16th  day  of 
November,  A.  D.  1915,  in  the  United  States  District  Court  for  the  Western 
District  of  Texas,  came  on  to  be  heard  the  said  petition  filed  by  Wm.  Cameron 
4b  Co.,  Incorporated,  attorneys  appearing  respectively  in  bc^half  of  said  wage- 
earners  and  in  behalf  of  the  said  landlord ;  and  the  court  after  hearing  the 
argument  of  counsel,  being  of  the  opinion  that  the  said  order  of  the  referee 
made  on  July  9,  1915,  should  be  in  all  things  affirmed. 

It  is  therefore  ordered  by  this  court  that  said  order  of  referee  entered  on 
July  9,  1915,  be  and  the  same  is  hereby  in  all  tilings  affirmed,  and  that  the 
order  <^  the  payment  of  said  claims  entitled  to  priority  stand  and  be  paid 
1^  the  trustee  as  follows:  (1)  All  taxes  due ;  (2)  costs  of  preserving  estate 
sobsequent  to  the  filing  of  petition ;  (3)  all  costs  of  administration ;  (4)  wages 
doe  derks  for  three  months  immediately  prior  to  the  filing  of  petition ;  (5)  to 
the  landlord  for  all  rents  accrued  prior  to  filing  of  the  petition  and  aU  rents 
to  accme  up  to  the  1st  of  November,  1915,  the  end  of  the  current  rental  year 
at  a  rental  of  $350  per  month ;  and  (6)  to  the  secured  creditor  proceeds  of  the 
furniture  and  fixtures  of  bankrupt 

W.  M.  Sleeper  and  Chas.  A.  Boynton,  both  of  Waco,  Tex.,  for  peti- 
tioners. 
Albert  Boggess,  of  Waco,  Tex.,  opposed. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  FOSTER, 
District  Ju^g^e. 

PER  CURIAM.  Considering  that  under  the  laws  of  Texas  the 
owners  of  rented  buildings  have  a  so-called  "preferential"  lien  (see 
Rev.  Civ.  Stat.  Tex.  1911,  Art.  5490),  and  that  clerks,  accountants,  and 
laborers  have  a  first  lien  only  subordinate  to  the  landlord's  lien  in  the 
case  of  farm  hands  (Id.,  §  5644)  we  find  that  the  priority  in  payment 
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accorded  in  the  District  Court  under  section  64d,  Bankruptcy  Law 
(Act  July  1,  1898,  c.  541,  30  Stat.  563  [Comp.  St.  1913,  §  9648]),  was 
not  erroneous. 

The  petition  to  superintend  is  denied. 

On  Petition  for  Rehearing. 

The  bankruptcy  having  intervened,  and  the  clerks  claiming  liens  hav- 
ing presented  and  estabUshed  their  liens  in  the  bankruptcy  court,  it 
was  wholly  unnecessary  to  record  the  liens  elsewhere. 

The  petition  for  rehearing  is  denied. 


(239  Ffed.  130) 

NEW  YORK  CENT.  &  H.  R.  R.  CO.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  9,  1917.) 

No.  105. 

1.  Aliens  «=»56— Immigration — Contract  Laborers. 

Act  Feb.  20.  1907,  e.  1134,  §  4,  34  Stat.  900  (Comp.  St.  1913,  |  4248). 
makes  it  a  n^sdemeanor  for  any  person,  etc.,  to  prepay  the  tranisporta- 
tion,  or  assist  or  encourage  the  importation  or  migration,  of  any  contract 
laborer  or  laborers  into  the  United  States,  unless  such  contract  laborer  is 
exempted ;  wliile  section  5  (Comp.  St.  1913,  §  4250)  provides  that  for  every 
violation  of  any  of  the  provisions  of  section  4  the  persons,  partnership, 
company,  or  corporation  violating  the  same  by  knowingly  assisting,  encour- 
aging, or  soliciting  the  migration  or  importation  of  any  contract  laborer 
shall  forfeit  the  sum  of  $1,900,  etc.  A  railroad  company  sent  its  duly 
authorized  agent  into  Canada  to  employ  men  to  work  on  its  section  in 
the  United  States,  furnishing  the  agent  with  transportation  for  the 
men  he  should  employ.  Held  that,  though  the  contract  laborers  solicited 
did  not  enter  the  United  States,  defendant  was  guilty  of  a  violaticm  of 
the  act,  and  liable  to  fine. 

[Ed.  Note.— For  other  cases,  see  AUens,  Cent.  Dig.  §§  113-116;  Dea 
Dig.  <S=»56.] 

2.  Criminal   Law    ^=»32 — Immigration— Contract   IjABor — ^Ignoranod   ot 

Law. 

In  such  cases,  the  fact  that  the  agent  of  the  defendant  railroad  com- 
pany did  not  know  he  was  violating  the  act,  being  ignorant  of  its  exist- 
ence, is  no  defense  to  a  proceeding  against  the  railroad  company. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent,  Dig.  $  37;  Dec 
Dig.  <S=»32.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  New  York. 

Action  by  the  United  States  against  the  New  York  Central  &  Hud- 
son River  Railroad  Company.  There  was  a  judgment  for  plaintiff 
(232  Fed.  179),  and  defendant  brings  error.     Affirmed. 

Allen  &  McClary,  of  Malone,  N.  Y.,  for  plaintiff  in  error. 
D.  B.  Lucey,  U.  S.  Atty.,  of  Ogdensburg,  N.  Y.,  for  defendant  in 
error. 

Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judges. 
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COXE,  Circuit  Judge.  This  action  was  brought  to  recover  five  pen- 
alties, of  $1,000  each,  under  the  immigration  laws,  for  assisting  and 
inducing  five  aliens  to  enter  the  United  States  from  Canada  to  work 
as  laborers  on  the  defendant's  railroad.  The  aliens  in  question  did  not 
enter  the  United  States  but  it  is  asserted  by  the  defendant  in  error 
that  there  was  a  violation  of  the  statute  by  the  railroad  company's 
agents  in  encouraging  and  assisting  the  aliens  to  enter,  although  they 
never  did  enter  the  IJnited  States.  The  court  rendered  judgment  for 
one  penalty  only,  of  $1,000. 

[1]  The  act  of  February  20,  1907,  provides  as  follows: 

"Sec.  4.  That  It  shall  be  a  misdemeanor  for  any  person,  company,  partner- 
ship, or  corporation,  in  any  manner  whatsoever,  to  prepay  the  transportation 
or  in  any  way  to  assist  or  encourage  the  importation  or  mljn^tion  of  any  con- 
tract laborer  or  contract  laborers  into  the  United  States,  unless  ^uch  contract 
laborer  or  contract  laborers  are  exempted  under  the  terms  of  the  last  two 
provisos  contained  in  section  two  of  this  act" 

Section  5  of  the  act  provides  for  the  punishment  of  any  one  violating 
the  law  by  assisting,  encouraging  or  soliciting  the  migration  or  im- 
portation of  any  contract  laborer  into  the  United  States.  It  is  clear 
that  any  one  who  does  this  has  violated  the  law.  The  solicitation  must 
necessarily  be  attempted  while  the  laborer  is  outside  the  United  States. 
No  one  can  solicit  a  laborer  already  in  the  United  States  to  enter  the 
same.  It  is  argued  that  in  order  to  constitute  a  crime  it  is  necessary 
that  the  soliciting  should  be  successful,  that  is,  the  laborer  must  actu- 
ally come  to  his  country  by  reason  thereof.  We  think,  however,  that 
under  the  phraseology  of  the  statute,  the  soliciting  is  sufficient. 

[2]  The  action  of  the  defendant  in  appearing,  through  its  agents, 
before  the  board  of  special  inquiry  and  submitting  the  question  to  that 
board  is  persuasive  evidence  that  Vincent  and  Canale,  the  defend- 
ant's agents,  were  ignorant  of  the  law  in  question  and  had  no  intention 
of  violating  it.  This,  however,  is  a  defense  which  is  not  available  to 
the  defendant.  The  railroad  company  is  the  party  here  charged  with 
violation  of  the  law  and  we  think  it  is  apparent  that  the  court  was  jus- 
tified in  finding  that  it  assisted  or  encouraged  the  importation  of  the 
laborers  in  question. 

Judgment  affirmed. 


(239  Fed.  131) 

WORDEN  V.  KENNY. 
(Circuit  Court  of  Appeals,  Second  Circuit.    January  9,  1917.) 

No.  128. 

Appeai«  and  Erbob  «=»1004(1) — Review — Vebdici^-Evidencb. 

In  an  action,  where  plaintiff  claimed  to  be  a  partner  of  defendant  in 
the  construction  of  a  building,  and  entitled  to  one-half  the  amounts  re- 
ceived by  defendant  less  certain  deductions,  while  defendant  claimed  that 
he  had  merely  employed  plaintiff  at  a  fixed  salary  and  thereafter  dis- 
charged him,  a  verdict  for  plaintiff  for  much  less  than  half  the  amount 
received  by  defendant,  rendered  after  the  Jury  had  inquired  whether  they 
could  bring  in  a  verdict  for  plaintiff  on  any  other  basis  than  an  equal 
partnership,  which  was  answered  in  the  negative,  will  not  be  set  aside,  as 

^=»For  oUier  cases  see  same  topic  &  KBY-NUMBER  In  all  Key-Numbered  DlgesU  ft  Indexes 
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not  based  on  the  account  of  either  party,  and  therefore  rendered  throngli 
sympathy  only,  where  there  waa  evidence  as  to  the  deductions  to  be 
made  from  the  gross  amount  received  by  defendant  sufficient  to  support 
the  verdict 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Gent.  Dig.  |  3914: 
Dec.  Dig.  <S=»1004(1)J 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  NeW  York. 

Action  by  John  M.  Kenny  against  Edward  C.  Worden,  Judgment 
for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Henry  Escher,  Jr.,  of  Brookl)m,  N.  Y.,  for  plaintiff  in  error. 
Charles  Oakes,  of  New  York  City,  for  defendant  in  error. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  This  is  a  writ  of  error  taken  by  Ac  de- 
fendant to  a  judgment  entered  on  the  verdict  of  a  jury  in  favor  of  the 
plaintiff. 

The  complaint  contained  two  causes  of  action:  First,  that  the  de- 
fendant agreed  to  associate  the  plaintiff  with  him  as  a  partner  in  the 
profits  of  a  contract  which  the  defendant  had  to  supervise  the  con- 
struction of  a  powder  plant  for  the  Western  Cartridge  Company,  the 
terms  being  that  out  of  $1,000  payable  by  the  company  monthly  to 
the  defendant  $500  were  to  be  set  aside  for  expenses  and  $500  divided 
between  the  plaintiff  and  the  defendant:  Five  per  cent,  on  the  cost 
of  construction,  which  the  defendant  was  to  receive  from  the  Cart- 
ridge Company  was  to  be  divided  between  the  plaintiff  and  the  defend- 
ant after  I  per  cent,  had  been  deducted  payable  to  one  Deveen,  and 
not  over  $500  payable  to  one  Moos ;  that  the  defendant  having  ac- 
counted to  the  plaintiff  for  $250  for  the  first  month  refused  to  rec- 
ognize him  further  in  the  transaction.  Second,  for  $356.25  expended 
by  the  plaintiff  in  the  employment  of  assistants  and  the  purchase  of 
supplies. 

As  to  the  first  cause  of  action  the  defendant  denied  any  contract 
for  a  joint  adventure,  alleging  that  he  had  employed  plaintiff  at  a 
salary  of  $250  a  month;  that  he  paid  him  the  first  month  and  dis- 
charged him  at  the  end  of  it  because  his  services  were  unsatisfactory. 
The  defendant  admitted  the  second  cause  of  action  to  the  extent  of 
$110.75.  The  defendant  completed  the  contract  with  the  Cartridge 
Company  in  five  months  and  received  $7,500;  that  is,  5  per  cent,  on 
the  cost  of  construction,  $150,000. 

It  is  quite  plain  that  the  jury  thoroughly  appreciated  the  nature  of 
the  dispute  between  the  parties  as  to  the  first  cause  of  action  because 
after  having  retired  they  sent  the  following  communication  to  the 
court: 

''The  jury  desires  farther  instructions  as  to  whether  on  the  first  cause  of 
action  the  Jury  is  permitted  to  bring  in  a  verdict  for  the  plaintiff  on  a  tNisis 
other  than  an  equal  partnership?" 

To  which  the  court  replied: 

"After  allowing  the  prefer  deductions,  the  jury  could  bring  in  a  verdict  fdr 
the  plaintiff  only  on  a  basis  of  an  equal  partnership,  so  far  as  the  first  cause 
of  action  is  concerned." 
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The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of 
$1^50  on  the  first  cause  of  action  and  for  $110.75  on  the  second  cause 
of  action. 

The  defendant  contends  that  it  is  impossible  to  reconcile  the  ver- 
dict on  the  first  cause  of  action  with  the  account  of  either  party,  that 
is  to  say,  with  the  emplo)mient  of  the  plaintiff  at  $250  a  month,  or 
with  participation  by  him  in  the  defendant's  contract  with  the  Cart- 
ridge Company,  and  therefore  it  must  have  rested  upon  sympathy 
merely,  and  should  be  reversed.  This  is  so,  if  true.  Obviously  the 
jury  did  not  adopt  the  defendant's  testimony  that  the  contract  with 
the  plaintiff  was  one  of  emplo)rment  only,  because  if  they  had  done 
so  they  could  not  have  rendered  any  verdict  on  the  first  cause  of  ac- 
tion in  favor  of  the  plaintiff.  We  are  therefore  compelled  to  assume 
that  they  found  that  the  parties  did  enter  into  a  joint  adventure,  as 
the  plaintiff  testified.  How  much  his  share  would  be  would  depend 
on  the  deductions  to  be  made  from  the  gross  profits.  There  was  tes- 
timony to  support  the  verdict,  and  we  are  not  concerned  with  the 
exact  method  the  jury  pursued,  and  have  no  right  to  pass  upon  the 
weight  of  evidence. 

The  judgment  is  affirmed. 


(239  Fed.  133) 

SMITH  V.  GOVBBNMBNT  OF  CANAIi  ZONB  ex  reL  MacINTYBB. 

(Circuit  (>>urt  of  Appeals,  Fifth  Circuit.    February  5,  1917.) 

No.  2911. 

1*  CouBTS  ^=:»405(4) — JuBisDionoN  OF  Appeixai^b  Court. 

Act  Aug.  24,  1912,  a  390,  f  9,  37  Stat.  665  (Ck)mp.  St  1913,  {  10045), 
giyes  jurisdiction  to  the  Circuit  CJourt  of  Appeals  of  the  Fifth  Circuit  to 
review,  revise,  modify,  reverse,  or  affirm  judgments  or  decrees  of  the  Dis- 
trict Omrt  of  the  Canal  Zone,  only  where  the  Ck>n8titution  or  any  statute 
or  treaty,  etc.,  of  the  United  States  is  involved,  and  a  right  thereunder 
dolled,  or  in  cases  where  the  value  in  controversy  exceeds  $1,000,  or  in 
criminal  cases,  where  the  offense  charged  is  punishable  as  a  felony.  De- 
toidant  was  convicted  of  contempt  in  the  District  Court  of  the  Canal  Zone 
and  fined  $25.  Held,  that  as  he  was  not,  under  the  Constitution  of  the 
United  States,  entitled  to  a  jury  trial,  the  Circuit  Court  of  Appeals  had  no 
jurisdiction  to  review  the  conviction;  the  fine  amounting  to  less  than 
$1,000,  and  the  ofTense  not  beng  punishable  as  a  felony. 

[Bd.  Note.— For  other  cases,  see  Ck>urts,  Ont.  Dig.  i  1098;  Dec.  Dig. 
«=>405(4).] 

2L  Jtj»t  ^=»21(4) — CoNTBMPi^— Bight  to  Jubt  Tbiai«. 

In  a  prooeeding  in  a  federal  court  to  punish  for  contempt,  defendant 
is  not  entitled  to  a  jury  trial  under  the  federal  (Constitution. 

[Bd.  Note. — For  other  cases,  see  Jury,  Cent.  Dig.  |  139:  Dec.  Dig. 
«=»21(4).] 

In  Error  to  and  Appeal  from  the  District  Court  of  the  Canal  Zone ; 
William  H.  Jackson,  Judge. 

Proceeding  by  the  Government  of  the  Canal  Zone,  on  the  relation 
of  William  C.  Maclntyre,  against  H.  A.  A.  Smith,  for  contempt  of 
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court.     Defendant  was  convicted  of  contempt,  and  he  appeals  and 
brings  error.    Appeal  and  writ  of  error  dismissed. 

Frank  Feuille,  of  Ancon,  Canal  Zone,  for  plaintiff  in  error  and  ap- 
pellant. 

Walter  Guion,  U.  S.  Atty.,  of  New  Orleans,  La.,  and  William  C. 
Maclntyre,  of  Cristobal,  Canal  Zone,  for  defendant  in  error  and  ap- 
pellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

PER  CURIAM.  The  record  shows  petitioner  and  appellant  was 
tried  and  convicted  in  the  District  Court  of  the  Canal  Zone  for  con- 
tempt of  court  and  sentenced  to  the  payment  of  a  fine  of  $25.  He  first 
sued  out  an  appeal  to  this  court,  giving  bond,  but  filing  no  assign- 
ments of  error.  At  a  later  day  he  sued  out  a  writ  of  error,  princi- 
pally assigning  as  errors  the  denial  of  the  right  of  a  trial  by  jury,  and 
that  under  the  proceedings  he  was  deprived  of  due  process  of  law,  in 
violation  of  the  Constitution  of  the  United  States.  The  defendant  in 
error  and  appellee  moves  to  dismiss,  on  the  ground  that  this  court  is 
without  jurisdiction  to  review  the  proceedings  complained  of. 

[1]  It  is  conceded  that  the  case  sought  to  be  reviewed  is  a  crim- 
inal cause.  Our  jurisdiction  to  review  cases  from  the  District  Court 
of  the  Canal  Zone  is  to  be  found  in  an  "Act  to  provide  for  the  opening, 
maintenance  and  protection  and  operation  of  the  Panama  CanaJ,  and 
the  sanitation  and  government  of  the  Canal  Zone,  approved  August  24. 
1912."  37  Stat.  560.  By  the  ninth  section  of  that  act  jurisdiction  is 
given  to  this  court  to  review,  revise,  modify,  reverse,  or  affirm  final 
judgments  or  decrees  of  the  District  Court  of  the  Canal  Zone,  and  to 
render  such  judgment  as  in  the  opinion  of  the  court  should  have  been 
rendered  by  the  trial  court,  only  where  (a)  the  Constitution,  or  any 
statute,  treaty,  title,  right,  or  privilege  of  the  United  States  is  involved, 
and  a  right  thereunder  is  denied;  or  (b)  in  cases  in  which  the  value 
in  controversy  exceeds  $1,000;  or  (c)  in  criminal  cases  wherein  the 
offense  charged  is  punishable  as  a  felony.  Certainly,  this  is  not  a 
case  in  which  the  value  in  controversy  exceeds  $1,000,  nor  is  it  a  crim- 
inal case  wherein  the  offense  charged  is  punishable  as  a  felony. 

[2]  The  plaintiff  in  error  and  appellant  here  contends  that,  as  he 
was  denied  in  the  course  of  the  trial  the  right  to  a  trial  by  jury,  there- 
by he  was  deprived  of  a  right  guaranteed  to  him  by  the  Constitution 
of  the  United  States.  This  claim,  we  think,  is  without  foundation. 
See  Eilenbecker  v.  Plymouth  County,  134  U.  S.  36,  10  Sup.  Ct.  424, 
33  L.  Ed.  801 ;  Ex  parte  Terry,  128  U.  S.  289,  9  Sup.  Ct.  77,  32  L. 
Ed.  405;   Watson  y.  Williams,  36  Miss.  331-341. 

The  motion  to  dismiss  is  granted,  and  the  appeal  and  writ  of  error 
are  dismissed. 

GRUBB,  District  Judge,  concurs. 
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ATLAS  FLOOR  CO.  v.  ROBBINS  MFG.  CO. 

(Clrcalt  Court  of  Appeals,  Seventh  Circuit     December  7,  1916.     Behearing 
Denied  January  24,  1917.) 

No.  2359. 

1.  Patents  ^=»328 — Constbuction — Infringement. 

Complainant's  patent,  No.  825,952,  for  an  improvement  on  metal  frame 
window  screens,  construed,  and  held  Infringed  by  those  frames  of  defend- 
ant showing  a  pivotal  connection  between  the  two  parts  of  the  frame  be- 
tween which  the  screen  cloth  is  held  gripped,  but  not  to  be  infringed  by 
defendant's  latest  device,  which  performs  the  same  function  in  a  different 
manner. 

2.  Patents  ^=»317,  318(1) — ^Infringement — Injunction — ^Accounting. 

Where  defendant,  after  notice,  sold  devices  infringing  complainant's 
patent,  a  decree  for  an  injunction  and  accounting  is  proper. 

[Ed.  Note.— For  other  jcases,  see  Patents,  Cent  Dig.  §§  559-568 ;  Dec. 
Dig.  <8S=>317,  318(1).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

Bill  by  the  Robbins  Manufacturing  Company  against  the  Atlas  Floor 
Company.  From  a  decree  for  complainant,  defendant  appeals.  Af- 
firmed. 

The  action  was  in  equity  for  infringement  of  patent  No.  825,952  issued  July 
17,  1906,  for  an  improvement  on  metal  frame  window  screens.  The  District 
Court  sustained  the  patent  and  found  it  Infringed.  Validity  is  substantially 
conceded,  but  it  is  urged  that  defendant  omits  one  if  not  two  elements  of  the 
claims  sued  on,  and  so  does  not  infringe.  The  accompanying  cuts  will  serve 
to  show  the  respective  frames  in  cross-section: 

Plaintiff's  Device  under  Claims  5,  6  and  12. 


^^i<^  ^gli^t^i#i<w^i^i»iWi» 


Plaintiff's  Device  under  Claims  1,  2  and  11. 


Defendant's  Device. 
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Francis  W.  Parker,  of  Chicago,  III,  for  appellant. 
Henry  M.  Huxley  and  Edward  S.  Rogers,  both  of  Chicago,  HI.,  for 
appellee. 

Before  MACK  and  EVANS,  Circuit  Judges,  and  SANBORN,  Dis- 
trict Judge. 

SANBORN,  District  Judge  (after  stating  the  facts  as  above).  [1] 
By  observing  the  cuts  it  will  be  seen  that  the  patent  device  has  a  pivotal 
connection  at  the  outside  or  left  edge  of  the  window  frame.  The  two 
frame  members  are  separate.  The  lower  one  is  called  the  frame  mem- 
ber, the  upper  one  the  clamping  member,  the  channels  in  the  middle 
portion  being  known  as  ribs,  and  the  right  hand  edges  as  "inner  edges,'' 
"wire-engaging  edges,"  or  "stretching  edges." 

In  the  claims  as  a  whole  there  are  four  elements :  (1)  The  pivotal 
connection  shown  at  the  left,  (2)  the  co-operation  of  the  inner  edges 
at  the  right,  (3)  the  ribs,  and  (4)  the  screws  to  hold  the  members 
together.  No  single  claim  covers  all  of  these  elements.  Thus,  claim 
1  includes  (1)  the  pivotal  connection  between  the  two  members  on  the 
left,  (2)  clamping  means  at  the  right  or  inner  edges,  and  (4)  means 
for  holding  the  members  in  clamping  position.  The  fourth  element 
comprises  screws  for  holding  the  members  rigidly  together.  Claim  6 
includes  (1)  the  same  pivotal  connection,  (2)  the  same  clamping 
means  between  the  inner  edges,  and  (3)  clamping  means  between  the 
two  members  to  contact  with  the  screen  cloth  and  hold  it  in  the  posi- 
tion to  which  it  was  drawn  by  the  inner  edges  of  the  members.  It 
is  evident  that  the  last  element  in  these  two  claims  is  entirely  differ- 
ent. Claim  12  covers  substantially  the  same  elements  as  claim  6,  in 
different  language. 

Clearly  it  is  not  necessary  to  read  anything  into  any  of  the  claims. 
One  group  depends  for  holding  power  on  the  f rictional  contact  of  the 
clamping  members,  and  the  other  one  the  screws.  Either  form  is 
plainly  operative,  though  one  is  better  than  the  other. 

As  to  infringement,  a  reference  to  the  defendant's  frame  of  the  lat- 
est type  manufactured  at  the  time  of  trial  shows  no  pivotal  connection, 
an  element  of  all  the  claims  in  suit.  The  record  shows,  however,  that 
defendant  has  put  out  two  types.  Some  of  the  first  t)rpe,  made  by  a  ■ 
predecessor  in  interest  and  sold  by  defendant,  has  the  holding  screws ; 
others  do  not  have  them.  The  second  type  has  no  screws ;  but  those 
made  up  to  the  time  of  trial  had  a  groove  which  defendant  claims  was 
accidental.  Nevertheless  it  was  there  and  gave  the  pivotal  connection. 
Defendant,  by  making  the  upper  or  clamping  member  long  enough  to 
exert  a  spring  action  against  the  woven  wire  and  the  frame  member, 
makes  other  binding  means,  such  as  screws,  unnecessary.  While  de- 
fendant further  claims  that  gripping  the  wire,  which  occurs  in  about 
5  per  cent,  of  its  screens,  is  accidental  and  a  detriment,  we  are  never- 
theless of  the  opinion  that  when  this  occurs  the  element  of  clamping 
means  specified  in  claim  6  is  present. 

Speaking  more  generally,  defendant  has  substituted  for  both  the 
screws  and  the  pivotal  connection  a  longer  clamping  member,  thus  by 
clamping  f  rictional  means  dispensing  with  the  necessity  of  screws  and 
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the  friction  due  to  the  pivotal  relation  of  the  members  as  to  each  other 
as  well  as  to  the  wire  mesh  between  them.  Thus  in  its  latest  device 
the  defendant  employs  different  means,  and  a  distinct  mode  of  opera- 
tion, producing  a  similar  result,  and  permitting  the  frame  to  be  taken 
apart  and  put  together  without  the  necessity  of  removing  or  putting 
back  any  screws. 

[2]  This  suit  was  based  upon  the  earlier  device.  Inasmuch  as  some 
of  these  were  sold  after  notice,  the  decree  for  injunction  and  account- 
ing was  proper.  The  injunction  and  accounting,  however,  must  be 
understood  as  limited  to  such  of  defendant's  devices  as  have  the  groove 
in  the  outer  portion  of  the  frame  member  or  some  other  pivotal  con- 
nection, and  in  which  either  the  screws  are  used  as  the  means  for  hold- 
ing the  members  in  clamping  position,  or  in  which  the  screen  cloth  is 
held  gripped  between  the  ribs. 

Decree  affirmed. 


(239  red.  137) 

JOHNSTON  V.  STEWART. 

(Circuit  Court  of  Appeals,  Second  Circuit.    December  12,  1916.) 

No.  100. 

Patents    ^=»S2S — Infringement — Building    Mat^ebial. 

The  Cottom  patent,  No.  650,824,  for  a  building  material  consisting  of 
concrete  blocks,  to  be  laid  In  the  wall  in  such  manner  as  to  be  anchored 
together  by  cement  l>ars,  construed,  and  held  not  Infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  in  equity  by  Walter  D.  Johnston  ag^ainst  Clarence  W.  Stewart 
for  infringement  of  letters  patent  No.  650,824  for  building  material, 
granted  June  5,  1900,  to  J.  B.  Cottom.  Decree  for  defendant,  and  com- 
plainant appeals.    Affirmed. 

The  following  is  the  opinion  of  Learned  Hand,  District  Judge,  in 
the*  court  below: 

I  think  the  meaning  of  this  patent  Is  not  primarily  to  make  a  ventilated 
wall  at  all,  although  the  claims  do  contain  that  element.  A  ventilated  wall 
is  provided  for ;  that  is  undoubtedly  true,  but  there  is  no  mention  of  ventila- 
tion until  we  get  to  line  101,  after  the  patent  itself  has  been  very  carefully 
described  in  full.  Then  provision  is  made  for  ventilation  by  a  tube  which  is 
afterwards  to  be  withdrawn.  It  seems  to  me  It  is  quite  clear  that  what  the 
patentee  chiefly  intended  was  to  get  a  series  of  concrete  blocks,  which  he 
could  anchor  together  by  soUd  concrete  bars  going  from  the  top  to  the  bottom 
of  the  wall.  I  refer  particularly  to  the  passage  on  the  first  page,  which  begins 
at  86:  ''When  the  blocks  are  thus  laid  in  the  construction  of  a  wall,  It  will 
be  observed  that  each  block  does  not  depend  for  its  security  on  the  mortar  or 
cement  as  usually  applied  between  the  faces  of  bricks,  but,  on  the  contrary, 
have  *cement  bars,*  so  to  speak,  which  extend  through  them  at  two  points  in 
the  body  of  each  block  and  which  also  securely  unite  the  ends  of  said  blocks 
to  form  continuous  horizontal  row  of  blocks."  That  last  clause  probably  re- 
fers to  the  dwelling;  but  It  is  quite  clear,  when  one  looks  at  the  figures,  that 
he  had  In  mind  something  quite  different  from  what  has  been  called  here  by 
one  of  the  witnesses  a  doughnut  or  mortise  of  cement  squeezed  out  by  the 
weight  of  the  blocks,  which  is  all  that  Stewart  uses. 

This  conclusion  Is  re-enforced  by  the  fact  that  all  of  the  figures  on  the  first 
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page — ^that  Is,  Figs.  1,  2,  and  3 — showi  the  cement  bar,  but  do  not  show  the 
ventilation.  The  ventilation  is  shown  only  in  Figs.  5  and  6,  and  these  are 
apparently  alternative  features,  as  appears  in  line  101.  Coming  to  the  claims, 
it  is  quite  true  that  the  ventilation  is  made  an  element,  and  so  we  must  ac- 
cept it ;  but  we  have  on  that  account  no  right  to  disregard  the  "cement  bars," 
which  the  claims  also  incorporate,  and  which  have  been  clearly  shown  In  all 
the  drawings.  The  language  of  the  claim  in  this  respect  is  as  follows:  "By 
means  of  which  a  continuous  body  of  cement  may  be  placed  to  rigidly  secure 
said  bloclis  from  top  to  bottom  of  a  wall." 

Furthermore,  the  description  of  the  process  on  the  second  column  of  page 
1  is  illustrative.  It  is  quite  clear  that  the  semi-liquid  cement  is  to  be  poured 
In  until  it  fills  the  whole  column  made  by  the  holes  in  the  blocks  when  super- 
posed on  one  another.  This  filling  or  cement  accounts  in  part  for  the  singular 
shape  of  the  funnels  themselves,  each  one  being  double.  I  think  the  pat^i- 
tee's  theory  was  that,  by  securing  a  break  in  the  line  of  each  block,  he  could 
get  a  stronger  bond  than  if  he  had  a  straight  cylindrical  column  going  all  of 
the  way  through.  I  do  not  therefore  think,  taking  the  patent  alone  as  it 
stands,  we  should  call  Stewart's  blocks  when  laid  an  infringement,  because 
there  was  no  column  of  concrete  running  through,  no  "continuous  body." 

If  we  were  so  to  interpret  the  claim,  I  should,  moreover,  have  great  doubt 
of  its  validity  in  the  face  of  Smlthmeyer.  It  is  true  that  Smithmeyer  did  not 
disclose  the  bond  between  brick  and  brick  as  part  of  what  he  wanted  to  ac- 
complish, but  he  did  have  it  in  mind,  whether  he  desired  it  or  not,  in  the  lan- 
guage of  lines  51  to  54:  "The  cup-shape  depressions  forming  receptacles  for 
any  excess  of  mortar  without  infringing  upon  the  ventilating  capacity." 

Of  course  Smlthmeyer  was  laying  bricks,  and  bricks  are  shallow  for  their 
length  and  width.  They  do  not  need  anything  but  a  surface  bond.  H  was 
natural  that  Smithmeyer  should  not  have  spoken  of  that  bond  as  one  of  the 
advantages  secured  by  his  patent,  but  he  provided  for  It,  nevertheless,  and  I 
cannot  agree  that  it  was  a  mere  casual  or  accidental  result  of  his  invention. 
It  was  an  inevitable  and  necessary  result  of  his  Invention  that  there  should 
be  an  anchor  of  cement  at  each  orifice,  caused  by  the  extrusion  of  cement. 
I  am  Justified  In  making  that  assertion  without  any  express  evidence,  because 
the  laying  of  bricks  and  the  mortar  Is  a  commonplace  thing  In  everyone's  ex- 
perience ;  I  think  I  can  take  notice  of  the  fact  that  mortar  Is  a  plastic  bond- 
ing material,  and  that  bricks,  when  they  are  laid,  are  laid  with  a  little  pres- 
sure or  tapping.  We  know  that  the  brick  Itself,  when  laid  on  the  mortar,  will 
squeeze  a  little  of  the  mortar  out.  It  Is  a  very  familiar  recollection  of  every 
person  who  has  lived  where  building  has  been  going  on  to  see  mortar  scraped 
off  the.  face  where  solid  bricks  are  laid.  Since  Smlthmeyer's  bricks  had  holes 
in  them,  the  necessary  squeezing  and  tapping  would  cause  some  of  this  mor- 
tar to  go  Into  this  space  B.  The  patentee  was  awate  of  that  and  provided  tor 
It,  although  he  did  not  suppose  It  to  be  of  advantage.  Mr.  Kenyon  says  that 
very  little  will  be  squeezed  through.  I  cannot  say  how  that  would  be,  and  I 
do  not  think  It  Is  of  any  consequence.  The  action  Is  there ;  the  degree  of  the 
action  depended  upon  what  the  consistency  of  the  mortar  was,  but  the  action 
was  there.  In  this  connection  It  must  be  noted  that  Smlthmeyer  does  not  con- 
fine himself  to  bricks ;  he  speaks  of  blocks  as  well,  and  specifically  says  that 
he  does  not  wish  to  limit  himself  In  any  manner  as  to  material  used,  but  may 
employ  any  of  the  well-known  materials  which  may  be  desired.  That  was  in 
June,  1883,  when  working  In  concrete  was  well  known.  Therefore,  if  it  were 
proper  so  to  interpret  claim  1  as  to  cover  Stewart's  construction,  I  should 
have  a  very  grave  doubt  as  to  whether  It  was  valid  in  the  face  of  Smith- 
meyer. 

I  do  not  think,  however,  that  It  is  essential  that  I  should  make  a  finding 
upon  that  question,  in  view  of  the  construction  I  have  put  upon  the  dalm. 

Kenyon  &  Kenyon,  of  New  York  City,  for  appellant. 
A.  Parker  Smith,  of  New  York  City,  for  appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges, 
PER  CURIAM.    Decree  affirmed. 
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DUNLOP  V.  BAKER  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    November  9,  1916.) 

No.  1424. 

1.  Specific   Performance   ^=»57 — Contbacts   Enforceable — Option — ^**Con- 

TRACT  OF  Sale." 

A  written  Instrument,  under  seal  and  expressing  a  consideration,  grant- 
ing an  option  to  purchase  real  estate,  on  election  by  the  other  party  to 
exercise  the  option,  becomes  a  valid  and  binding  "contract  of  sale,"  which 
may  be  specifically  enforced  in  equity. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent.  Dig.  §  178 ; 
Dec.  Dig.  <S=s>57. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series. 
Contract  of  Sale.] 

2.  Vendor  and  Purchaser  ^=5>21 — Validity  of  Contract — Certainty. 

Expression  of  the  time  of  payment  is  not  essential  to  the  validity  of  a 
contract  for  the  sale  of  real  estate. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  §S  6, 
25,  26,  89;    Dec.  Dig.  <S=»21.] 

8.  Sunday  ^=>13 — Construction  of  Statute — Validity  of  Contracts. 

CJode  Va.  1904,  §  3799,  which  makes  it  a  criminal  offense  if  "a  person 
on  the  Sabbath  day  be  found  laboring  at  any  trade  or  calling,"  does  not 
render  illegal  an  instrument  granting  an  option  to  purchase  real  estate, 
because  executed  <hi  Sunday. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent.  Dig.  §{  36-44 ;  Dec.  Dig. 
<S=5>13.] 

4.  Bankruptcy  ^=»293(1) — Jurisdiction  of  Court — Controversies  Respect- 

ing Property. 

A  court  of  bankruptcy  has  jurisdiction  to  determine  any  controversy 
over  the  distribution  of  property  which  has  come  into  its  possession  as 
part  of  the  estate  of  a  bankrupt. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  $  411;  Dec. 
Dig.  «&=>293(1).] 

5.  Bankruptcy  ^=:»254 — Jurisdiction  of  Court — Specific  Enforcement  op 

Bankrupt's  Contracts. 

On  the  day  before  filing  his  petition  in  bankruptcy,  a  bankrupt  and  his 
wife  executed  an  instrument  granting  to  petitioner  an  option  to  purchase 
certain  land.  After  the  adjudication,  but  within  the  time  limited  by  the 
option,  petitioner  filed  his  petition  in  the  bankruptcy  court,  praying  for 
specific  performance,  and  offering  to  pay  a  sum,  in  addition  to  the  option 
price,  suflaclent  to  complete  payment  of  all  claims  against  the  estate  and 
the  costs  of  the  proceedings.  HelcLf  that  the  court  had  Jurisdiction  to 
entertain  the  petition,  and  that  by  filing  it  petitioner  accepted  the  offer 
made  by  the  option,  and  converted  It  Into  a  contract  of  sale,  which,  being 
valid,  he  was  entitled  to  have  enforced,  subject  only  to  the  rights  of  credi- 
tors. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  ^=>254.] 

6.  Bankruptcy    ^=:»267 — CJontract   of    Bankrupt — Petition    for    Specifio 

Enforcement. 

Petitioner  was  not  barred  of  the  right  to  the  benefit  of  his  contract  by 
the  fact  that  the  land  was  subsequently  sold  by  the  trustees  under  an  order 
which  expressly  transferred  all  liens  upon  and  claims  to  the  property  to 
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its  proceeds,  but  was  entitled  to  any  surplus  of  the  proceeds  after  pay- 
ment of  the  debts  and  costs  and  expenses  of  the  proceedings. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  371,  380; 
Dec.  Dig.  «&=>267.] 

Johnson,  District  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Richmond,  in  Bankruptcy ;  Edmund  Waddill, 
Jr.,  Judge. 

In  the  matter  of  Robert  Edward  Baker^  bankrupt.  Petition  by  J. 
J.  Dunlop  against  Robert  Edward  Baker  and  wife,  and  D.  Hamilton 
Willcox,  Lawrence  P.  Poole,  and  C.  H.  Joyner,  trustees.  From  an 
order  denying  his  petition  for  equitable  relief,  Dunlop  appeals.  Re- 
versed. 

L.  L.  Lewis,  of  Richmond,  Va.,  and  Charles  E.  Plummer,  of  Peters- 
burg, Va.,  for  appellant. 

Richard  H.  Mann  and  Bernard  C.  Syme,  both  of  Petersburg,  Va., 
and  Edwin  P.  Cox,  of  Richmond,  Va.  (Mann,  Sym«,  Wilson  &  Mann, 
of  Petersburg,  Va.,  on  the  brief),  for  appellees. 

Before  KNAPP  and  WOODS,  Circuit  Judges,  and  JOHNSON, 
District  Judge. 

WOODS,  Circuit  Judge.  The  ultimate  practical  question  in  this 
appeal  is  whether  the  bankrupt,  Robert  E.  Baker,  may  escape  from  an 
option  agreement  made  by  him  to  sell  a  tract  of  land  to  the  petitioner, 
J.  J.  Dunlop,  which  turned  out  to  be  disadvantageous.  The  option  ex- 
ecuted by  Baker  and  his  wife,  Lillie  M.  Baker,  under  seal,  was  in 
these  words: 

"For  and  in  consideration  of  one  dollar,  to  me  in  hand  paid,  the  receipt 
of  which  is  hereby  acknowledged,  and  other  good  and  sufficient  considera- 
tions, I  hereby  agree  to  give  J.  J.  Dunlop,  or  assigns,  the  exclusive  right  to 
purchase  the  418  acres  of  land  owned  by  Robt.  E.  Baker,  situated  In  Prince 
George  county,  state  of  Virginia,  with  the  appurtenances  thereunto  belonging, 
for  the  sum  of  $12,000  from  the  9th  day  of  April,  1915,  to  the  9th  day  of  July, 
1915,  upon  the  following  terms,  $200  on  signing  of  contract,  and  trust  for  bal- 
ance of  equity,  on  the  delivery  of  good  and  sufficient  warranty  deed,  and  the 
balance  as  follows:   Purchaser  to  assume  existing  trust  on  property." 

The  date  on  the  paper  was  April  9,  1915,  but  the  real  day  of  execu- 
tion was  Sunday,  April  11,  1915.  On  the  following  day,  April  12th, 
Baker  filed  his  petition  in  bankruptcy,  and  the  adjudication  immedi- 
ately followed.  Among  the  assets  set  down  in  his  schedule  by  the 
bankrupt  was  the  tract  of  land  described  in  the  option  at  a  valuation 
of  $12,000.  On  May  1st,  Dunlop  filed  a  petition  in  the  bankruptcy 
proceedings,  setting  up  the  option,  and  asking  that  he  be  allowed  to 
pay  into  court  the  purchase  money,  $12,000,  and  that,  upon  the  pay- 
ment, the  trustees  be  directed  to  convey  the  land  to  him  free  of  liens. 
On  May  8th  the  bankrupt,  answering  the  petition,  admitted  its  allega- 
tions and  joined  in  its  prayer.  On  May  20th  Dunlop  filed  an  amended 
petition,  alleging  that  when  he  filed  the  original  petition  he  was  ad- 
vised that  the  bankrupt's  assets  would  be  more  than  sufficient  to  pay 
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his  debts,  but  that  it  had  developed  at  the  hearing  before  the  referee 
that  the  liabilities  might  exceed  the  assets;  that  the  rights  of  the 
petitioner  under  his  option  were  inferior  to  the  lien  given  to  the  trus- 
tees for  the  benefit  of  creditors  under  section  47  of  the  Bankruptcy 
Act  (Act  July  1,  1898,  c.  541,  30  Stat.  557  [Comp.  St.  1913,  §  9631]) ; 
that  in  order  to  protect  his  rights  he  offered  to  pay  into  court  such 
amount,  in  addition  to  the  purchase  price  of  $12,000,  as  may  be  neces- 
sary to  pay  all  the  debts  of  the  bankrupt  and  costs  of  the  proceedings ; 
that  in  exercising  his  rights  to  discharge  the  lien  ojf  the  trustees  he 
was — 

"entitled  to  be  subrogated  to  all  rlfrhts  against  the  bankrupt  and  his  credi- 
tors, and  therefore  to  the  right  to  contest  all  claims  which  may  be  filed  against 
said  banlirupt,  and  the  further  right  to  require  the  marshaling  of  the  assets 
of  fsaid  bankrupt,  and  such  application  of  said  assets  as  will  protect  your  pe- 
titioner's right  in  the  premises." 

The  petitioner  asked  on  these  allegations  that  the  title  be  made  to 
him  on  his  making  a  deposit  in  bank  awaiting  the  determination  of  the 
questions  that  might  arise,  and  to  be  applied  as  the  court  might  deter- 
mine. The  bankrupt,  by  his  answer  filed  on  May  28th,  completely 
reversing  his  position,  denied  the  rights  of  the  petitioner  to  have  the 
relief  sought,  even  under  the  facts  stated,  in  the  petition,  and  set  up 
the  following  affirmative  defenses:  (1)  Want  of  any  consideration  for 
the  option;  (2)  such  indefiniteness  and  uncertainty  in  the  option  as 
to  make  it  incapable  of  enforcement ;  (3)  invalidity  of  the  contract  be- 
cause executed  on  Sunday.  The  answer  of  Lillie  M.  Baker,  wife  of 
the  bankrupt,  set  up  substantially  the  same  defenses. 

It  is  needless  to  recite  the  steps  through  which  the  controversy 
finally  reached  the  District  Court  and  was  decided.  The  court  dis- 
missed the  petition  and  ordered  the  land  to  be  sold  at  public  auction ; 
but  the  order  provided  "that  all  valid  liens  upon  and  claims  to  the 
said  property  be,  and  they  are  hereby,  transferred  and  shall  attach  to 
the  proceeds  of  sale."  At  the  sale  the  land  brought  $31,000.  The 
aggregate  of  the  debts  of  the  bankrupt  and  costs  and  expenses  of  the 
proceedings  is  $18,853.43. 

The  facts  agreed  on  before  the  District  Court  may  be  thus  sum- 
marized: (1)  Execution  of  the  option  on  Sunday,  and  the  procure- 
ment by  Dunlop  of  other  options  on  other  lands  in  the  vicinity  during 
the  months  of  April  and  May,  1915;  (2)  the  sale  of  other  lands  near 
by  just  before  the  trial  at  $125  per  acre ;  (3)  the  knowledge  by  Dun- 
lop, immediately  after  he  had  procured  the  option,  that  Baker,  before 
giving  it,  had  signed  his  petition  and  schedule  in  bankruptcy,  and  had 
placed  them  in  the  hands  of  his  attorney  for  filing ;  (4)  the  existence 
of  liens  on  the  land  at  the  time  the  option  was  given,  in  the  form  of 
deeds  of  trust,  aggregating  $8,000  and  interest. 

[1]  For  the  sake  of  clearness  we  consider,  first,  whether  there  was 
ever  any  contract  to  sell  the  land  binding  on  the  bankrupt.  The  de- 
fense of  want  of  consideration  cannot  be  sustained ;  for  the  option 
was  under  seal  and  expressed  the  consideration  of  "one  dollar  and 
other  good  and  sufficient  consideration,"  and  no  evidence  is  offered 
that  the  paper  spoke  falsely  in  this  respect.    The  point  was  elaborately 
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discussed  by  Judge  Cardwell  in  Watkins  v.  Robertson,  105  Va.  269, 
54  S.  E.  33,  5  L.  R.  A.  (N.  S.)  1194,  115  AniL  St.  Rep.  880,  the  court 
holding  that  an  option  under  seal  for  the  sale  of  certain  shares  of 
stock,  expressing  the  consideration  of  $1  and  the  condition  that  it  be 
accepted  within  a  stated  time,  should  be  treated  as  an  irrevocable 
covenant,  of  which  equity  would  enforce  specific  performance  upon 
due  acceptance  by  the  optionee.  The  court  said  that  the  case  of  Gray- 
bill  V.  Brugh,  89  Va.  895,  17  S.  E.  558,  21  L.  R.  A.  133,  37  Am.  St 
Rep.  894,  which  expressed  a  contrary  view,  was  to  be  considered  prac- 
tically overruled  by  Central  L.  Co.  v.  Johnston,  95  Va.  223,  28  S.  E. 
175.  The  Supreme  Court  of  the  United  States  thus  states  the  familiar 
rule: 

**The  covenant  in  the  lease  giving  the  right  or  option  to  purchase  the  prem- 
ises was  in  the  nature  of  a  continuing  offer  to  sell.  It  was  a  proposition  ^- 
tending  through  the  period  of  ten  years,  and  being  under  seal  must  be  re- 
garded as  made  upon  a  sufficient  consideration,  and  therefore  one  from  which 
the  defendant  was  not  at  liberty  to  recede.  When  accepted  by  the  complain- 
ant by  his  notice  to  the  defendant,  a  contract  of  sale  between  the  parties  was 
completed.  ♦  ♦  ♦  When  a  contract  is  of  this  character,  it  is  the  usual 
practice  of  courts  of  equity  to  enforce  its  specific  execution  upon  the  appU- 
cation  of  the  party  who  has  complied  with  its  stipulations  on  his  part,  c«-  has 
seasonably  and  in  good  faith  offered,  and  continues  ready,  to  comply  with 
them."  Wlllard  v.  Tayloe,  75  U.  S.  (8  WaU.)  557,  19  L.  Ed.  501.  21  L.  R.  A. 
129,  note. 

[2]  The  defense  of  indefiniteness  and  uncertainty  is  equally  un- 
founded. The  option  clearly  meant  that  upon  its  acceptance  and  the 
execution  of  the  contract  of  sale  the  purchaser  was  to  pay  $200  in 
cash,  assume  the  payment  of  the  debts  secured  by  the  trust  deeds  cov- 
ering the  property,  and  execute  for  the  benefit  of  the  seller  a  Inist 
deed  as  security  for  the  difference  between  the  purchase  price,  $12,000, 
and  the  agg^regate  of  the  cash  payment  and  the  liens  assumed  by  the 
purchaser.  This  construction  of  the  contract  was  assented  to  as  ccm*- 
rect  by  the  bankrupt  in  his  answer  to  the  original  petition.  The  only 
item  not  definitely  fixed  was  the  time  for  the  payment  of  the  balance 
going  to  the  seller.  But  it  is  settled  by  authority  from  which  there  is 
no  dissent  that  expression  of  the  time  of  payment  is  not  essential  to 
the  validity  of  a  contract  of  sale.  If  no  time  be  mentioned,  it  is  to  be 
inferred  that  either  immediate  paymient  or  i>ayment  in  a  reasonable 
time  according  to  the  circumstances  is  intended.  36  Cyc  597,  and 
authorities  cited. 

J3]  This  brings  us  to  the  question  whether  an  option  executed  for 
valuable  consideration  is  invalid  because  executed  on  Sunday.  The 
Virginia  statute  provides : 

"If  a  person  on  the  Sabbath  day  be  found  laboring  at  any  trade  or  calling, 
or  employ  his  apprentices  or  servants  in  labor  or  other  business,  except  house- 
hold or  other  work  of  necessity  or  charity,  he  shall  be  deemed  guilty  of  a  mia- 
demeano?,"  etc.    Code  1^04,  §  3799. 

In  the  absence  of  any  construction  of  this  statute  by  the  Virginia 
court,  we  must  depend  upon  reason  and  the  construction  of  similar 
statutes  by  other  courts.  The  state  statutes  on  the  subject  »may  be  di- 
vided into  two  classes.    In  a  large  number  of  the  states  the  prohibition 
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is  against  the  doing  of  any  business  or  labor  on  Sunday.  In  these  states 
it  has  been  generdly  held  in  cases  too  numerous  for  citation  that  the 
giving  of  a  note,  or  bond,  or  mortgage,  or  conveyance  is  doing  business, 
and  therefore  is  within  the  statute. 

In  other  states,  however,  the  statutes  do  not  make  every  isolated  busi- 
ness transaction  criminal.  These  express  a  different  purpose,  namely, 
the  stopping  and  breaking  of  the  continuity  of  the  trades  and  callings — 
the  regular  everyday  occupations — of  the  people,  to  the  end  that  the 
individual  and  the  public  at  large  may  have  the  benefits  expected  from 
the  general  observance  of  the  Sabbath.  Their  language  seems  care- 
fully chosen  to  exclude  the  idea  that  the  citizen  may  be  harassed  by 
prosecution  for  every  incidental  or  isolated  transaction  he  may  make 
on  Sunday.    The  English  statute  is  in  this  class,  enacting  that : 

"No  persons  shall  do  or  exercise  any  worldly  labor,  business,  or  work  of 
their  ordinary  calling  upon  the  Lord's  day." 

So  it  was  held  in  Drury  v.  Defontaine,  1  Taunt.  131,  and  Bloxsome^ 
V.  Williams,  3  B.  &  C.  232,  that  the  sale  of  a  horse  and  a  contract  of  * 
hiring,  not  made  in  the  ordinary  calling  of  either  party  to  the  contract, 
were  valid.  Rex  v.  Inhabitants  of  Whitnash,  7  B.  &  C.  596.  The 
Georgia,  North  Carolina,  and  South  Carolina  statutes  in  like  terms  were 
given  the  same  construction  in  Dorough  v.  Equitable  Mortgage  Co.,  118 
Ga.  178,  45  S.  E.  22;  Rodman  v.  Robinson,  134  N.  C.  503,  47  S'.  E. 
19,  65  L.  R.  A.  682,  101  Am.  St.  Rep.  877;  Hellams  v.  Abercrombie, 
15  S.  C.  110,  40  Am.  Rep.  684.  The  Virginia  statute  is  substantially 
the  same.  The  difference  between  doing  "any  labor,  business,  or  work 
of  their  ordinary  calling*'  of  the  English  statute,  and  the  "laboring  at 
any*  trade  or  calling"  in  the  Virginia  statute,  is  too  shadowy  for  judi- 
cial recognition.  Both  statutes  limit  the  prohibition  to  the  prosecution 
of  any  usual  or  regular  occupation  or  business,  and  they  exclude  the 
idea  of  punishment  for  isolated  transactions.  On  the  point  now  in- 
volved the  distinction  between  "their  ordinary  callings"  of  the  English 
statute,  and  "any  trade  or  calling"  of  the  Virginia,  is  unsubstantial. 
One  transaction,  such  as  hiring  a  servant,  or  conveying  land,  or  taking 
a  note  or  option,  unconnected  by  continuity  with  other  transactions  of 
a  like  nature,  cannot  be  laboring  at  a  trade  or  calling  of  any  kind. 
There  is  no  evidence  that  either  Baker  gave,  or  that  Dunlop  took,  the 
option  in  the  course  of  any  trade  or  calling.  True,  it  was  agreed  that 
Ehmlop  during  the  months  of  April  and  May  was  getting  options  on 
other  lands  in  the  vicinity,  but  that  does  not  warrant  the  conclusion 
that  he  was  engaged  in  taking  options  as  a  calling  or  vocation.  We 
think  the  fact  that  the  option  was  taken  on  Sunday  did  not  invalidate  it. 

It  is  true  that  the  granting  or  refusing  of  specific  performance  is  a 
matter  within  the  discretion  of  the  court,  controlled  by  the  general 
principles  of  equity;  but  judicial  discretion  does  not  extend  to  the  re- 
fusal of  specific  performance  of  a  definite  contract  untainted  by  injus- 
tice or  hardship.  Certainly  the  mere  rise  in  the  value  of  the  property 
has  never  been  recognized  as  a  justification  for  denying  the  purchaser 
the  right  to  the  land  for  which  he  has  bargained.  There  is  no  element 
of  injustice  or  hardship,  and  we  can  discover  no  ground  which  would 
justify  a  court  of  equity  in  refusing  to  enforce  the  contract.  Willard 
V.  Tayloe,  75  U.  S.  557,  19  L.  Ed.  501. 
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[4]  Having  reached  the  conclusion  that  the  option  was  good,  the 
next  question  is :  What  rights  did  Dunlop,  the  optionee,  have  enforcea- 
ble in  the  bankruptcy  proceedings?  There  can  be" no  doubt  that  the  pe- 
tition of  Dunlop,  setting  up  his  status  with  respect  to  the  property,  and 
asking  that  he  have  title  to  it  in  compliance  with  the  terms  of  his-  oi>- 
tion,  and  the  denial  by  the  trustees  and  the  bankrupt  of  his  right  to  the 
relief  asked,  made  a  controversy  in  relation  to  the  bankrupt  estate 
which  the  court  had  jurisdiction  to  determine  under  section  2  of  the 
Bankruptcy  Act  (Comp.  St.  1913,  §  9586).  There  was  abundant  power 
in  the  court  to  decree  specific  performance,  or  grant  any  other  equita- 
ble relief  which  may  be  necessary  in  the  administration  and  distribution 
of  the  bankrupt  estate.  In  Whitney  v.  Wenman,  198  U.  S.  539,  25  Sup. 
Ct.  778,  49  L.  Ed.  1157,  the  true  result  of  a  review  of  the  cases  was 
said  to  be : 

"That  when  the  property  has  become  subject  to  the  jurisdiction  of  the 
banlcruptcy  court  as  that  of  the  bankrupt,  whether  held  by  him  or  for  him, 
jurisdiction  exists  to  determine  controversies  in  relation  to  the  disposition  of 
the  same  and  the  extent  and  character  of  liens  thereon  or  rights  therein.*' 
Hebert  v.  Crawford,  228  U.  S.  204,  33  Sup.  Ct  484,  57  L.  Ed.  800. 

Clearly  the  appeal  presents  to  this  court  one  of  those  controversies 
arising  in  bankruptcy  proceedings  appealable  under  section  24a  of  the 
act  (Comp.  St.  1913,  §  9608).  Moody  v.  Century  Bank,  239  U.  S.  374, 
36  Sup.  Ct.  Ill,  60  L.  Ed.  336. 

[6]  The  bankruptcy  court  having  jurisdiction  of  the  subject-matter 
and  the  custody  of  the  property,  the  filing  of  the  petition  for  the  en- 
forcement of  the  option  was  an  acceptance  of  it,  and  the  contract  of 
purchase  was  thereby  perfected,  and  became  binding  on  botfi  parties, 
subject,  of  course,  to  the  rights  of  creditors.  The  law  has  been  long 
settled  that  the  filing  of  the  bill  for  specific  performance  is  a  sufficieiu 
acceptance  of  an  offer  to  sell,  making  mutual  a  imilateral  contract. 
Ives  V.  Hazard,  4  R.  I.  14,  67  Am.  Dec.  500;  Woodruff  v.  Woodruff. 
44  N.  J.  Eq.  349,  16  Atl.  4,  1  L.  R.  A.  380;  21  L.  R.  A.  131.  note. 
But  if  it  be  considered  that  the  filing  of  the  original  petition  did  not 
have  this  effect,  because  of  the  intervening  lien  in  favor  of  the  trus- 
tees, it  cannot  be  doubted  that  the  filing  of  the  amended  petition  of 
May  26th  was  an  acceptance,  and  made  the  contract  binding.  At  that 
time  the  option  had  not  expired,  and  Baker  had  not  in  any  way  at- 
tempted to  withdraw  it.  It  is  true  that  bankruptcy  had  supervened, 
but  that  had  no  other  effect  than  to  place  the  property  in  the  hands 
of  the  bankruptcy  court,  with  a  lien  on  it  for  the  debts  of  the  bankrupt 
and  the  costs  superior  to  the  claim  of  Dunlop.  Nothing  but  this  Hen 
stood  between  Dunlop  and  his  right  to  a  conveyance  of  the  land  upon 
payment  of  the  purchase  money  agreed  on.  It  follows  that,  when  he 
offered  to  pay  a  sum  in  addition  to  the  agreed  price  sufficient  to  satisfy 
the  claims  superior  to  his  own,  he  was  entitled  to  the  land.  In  princi- 
ple the  case  stands  as  if  Baker  had  given  the  option,  and  then  executed 
to  another  a  mortgage  without  notice  of  the  option  for  more  than  the 
price  stated  in  the  option.  Surely,  in  that  case  Baker  could  not  have 
set  up  the  mortgage  as  an  obstruction  to  specific  performance,  in  the 
face  of  the  offer  of  the  optionee  to  pay  enough  above  the  price  agreed 
on  to  remove  the  incumbrance. 
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Finally,  we  think  these  conclusions  may  be  stated  as  evident:  Be- 
fore the  petition  in  bankruptcy,  Dunlop  had  an  option  on  the  land,  good 
and  enforceable  against  Baker.  After  the  filing  of  the  petition  in  bank- 
ruptcy, the  right  of  Dunlop  became  subordinate  to  the  superior  lien  of 
the  trustees,  to  the  extent  of  the  bankrupt's  debts  and  the  costs  of  the 
proceedings.  When  Dunlop  filed  his  petition  to  be  allowed  to  exercise 
his  option,  and  to  protect  it  by  paying  into  court,  not  only  the  option 
price,  but  a  sum  which,  together  with  the  price,  would  satisfy  the  debts 
and  costs,  equity  required  that  he  be  allowed  to  pay  in  the  money  and 
to  have  a  conveyance  of  the  property.  As  holder  of  a  claim  to  the  prop- 
erty subordinate  to  the  lien  in  favor  of  the  trustees  for  the  benefit  of 
creditors,  under  a  familiar  equity  rule,  he  had  the  right  to  be  subro- 
gated to  the  rights  of  the  trustees  and  creditors  upon  payment  of  all 
debts  and  costs. 

The  personal  pronoun  "I,"  in  the  clause  of  the  option  "I  hereby  agree 
to  give  J.  J.  Dunlop,  or  assigns,  the  exclusive  right,"  etc.,  refers  to  both 
Robert  E.  Baker  and  Lillie  M.  Baker,  since  both  signed  the  option. 
Holman  v.  Gilliam,  6  Rand.  (Va.)  39.  The  decree  of  the  court  should 
have  been  in  accordance  with  these  conclusions,  and  conveyance  should 
have  been  made  to  Dunlop  upon  payment,  according  to  his  offer,  of  all 
debts  and  costs  of  the  proceedings. 

[i]  It  is  argued,  however,  that  these  rights  have  been  lost  by  the  sale 
of  the  land  under  the  order  of  the  court.  Without  objection  from  the 
bankrupt  or  the  trustees,  the  order  of  sale  provided : 

*That  all  valid  liens  upon  and  claims  to  the  said  property  be,  and  the  same 
are  hereby,  transferred  and  shall  attach  to  the  proceeds  of  sale." 

Under  this  order  the  optionee,  Dunlop,  has  the  same  right  in  the  pro- 
ceeds of  sale  as  he  had  in  the  land  before  its  sale.  The  debts  and  costs 
considerably  exceed  the  price  mentioned  in  the  option.  The  effect  of 
giving  Dunlop  the  benefit  of  his  option  and  subrogation  to  the  rights 
of  creditors,  which  he  would  have  had  but  for  the  error  of  the  court 
in  refusing  his  offer,  is  to  decree  the  payment  to  him  of  the  surplus 
proceeds  of  the  sale  after  the  payment  in  full  of  all  the  debts  of  the 
bankrupt,  and  the  costs  of  the  administration;  and  it  will  be  so  de- 
creed. 

Reversed. 

JOHNSON,  District  Judge  (dissenting).  I  dissent.  Surely  there  is 
no  principle  of  law  or  equity  ccfrrectly  applied  that  requires  a  court  of 
bankruptcy  to  give  to  a  mere  unilateral  option,  which  had  not  been 
accepted  at  the  time  of  adjudication  in  bankruptcy,  the  same  legal 
effect  as  a  deed  of  warranty.  Surely  the  court  is  not  constrained  to 
rule  that  the  holder  of  an  unaccepted  option  at  the  time  of  bankruptcy 
shall  come  into  the  bankrupt  court  and  have  his  option  declared  su- 
perior to  the  dower  rights  of  the  bankrupt's  wife.  It  is  shocking  to 
the  conscience  to  be  told  that  the  holder  of  a  Sunday  unilateral  option, 
which  had  not  been  accepted  at  the  time  of  bankruptcy,  should  be  held 
to  have  the  equity  of  redemption,  and  be  entitled  to  the  .  same 
rights  as  if  he  had  actually  entered  into  a  contract  to  purchase  the 
land  and  had  actually  paid  every  dollar  of  the  purchase  money.    The 
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majority  opinion  does  all  these  things  in  the  teeth  of  the  fact  that  no 
part  of  the  purchase  money  has  been  paid. 

There  was  no  contract  between  Baker  and  Dunlop  for  the  sale  of  the 
land  at  the  time  of  Baker's  adjudication  in  bankruptcy.  It  is  not  con- 
tended that  Dunlop,  at  the  time  of  Baker's  adjudication  in  bankruptcy, 
had  anything  more  than  a  unilateral  option,  which  permitted,  but  did 
not  obligate,  him  to  purchase  a  certain  tract  of  land  within  three  months 
for  the  sum  of  $12,000.  That  offer  was  not  accepted  prior  to  the  ad- 
judication. The  court  of  bankruptcy  at  the  time  of  adjudication  takes 
charge  of  the  the  bankrupt's  property  to  administer  according  to  law. 
The  claims  that  can  be  proved  against  the  bankrupt  estate  are  defined 
in  section  63a  and  section  63b  of  the  Bankrupt  Act  (Comp.  St.  1913, 
§  9.647).  Section  63a  provides  for  liquidated  demands  owing  at  the 
time  of  the  filing  of  the  petition,  and  section  63b  provides  for  unliqui- 
dated demands.  It  will  be  observed  that  section  63b  in  no  manner  en- 
larges the  character  of  claims  referred  to  in  section  63a.  Whether  the 
demand  or  claim  is  liquidated  or  unliquidated,  it  must  have  existed  at 
the  time  of  the  filing  of  the  petition.  What  the  bankrupt  earns  after 
his  adjudication  is  his  own,  and  the  trustee  has  no  claim  on  it.  Like- 
wise obligations  subsequent  to  adjudication  cannot  be  proved  against 
the  bankrupt  estate.  Neither  subsequent  claims  nor  subsequent  earn- 
ings have  any  part  in  the  proceeding.  The  discharge  in  bankruptcy  re- 
leases the  bankrupt  from  provable  demands  only ;  that  is,  such  as  ex- 
isted at  the  time  of  adjudication  and  could  have  been  proved  under 
sections  63a  and  63b. 

The  majority  opinion  holds  that  the  court  of  bankruptcy  has  jurisdic- 
tion to  entertain  an  action  against  the  trustee  in  bankruptcy  for  spe- 
cific performance,  and  it  treats  Dunlop's  petition  as  an  acceptance  of 
the  option  and  as  the  bringing  of  the  suit  in  equity  for  specific  per- 
formance. I  am  unable  to  find  any  provision  in  the  bankruptcy  law 
that  gives  any  person  a  right  of  action  for  specific  performance  against 
the  trustee  in  bankruptcy  or  that  gives  the  court  of  bankruptcy  juris- 
diction of  such  a  controversy.  The  bankruptcy  law  as  amended  in  1910 
makes  the  trustee  in  bankruptcy  an  innocent  purchaser  and  destroys 
root  and  branch  all  secret  or  unrecorded  claims  whether  executed  or 
executory.  Baker  was  adjudicated  a  bankrupt  on  April  12th.  SupH 
pose  that  on  May  1st,  18  days  thereafter,  he  had  executed  a  mortgage 
on  the  land  in  the  hands  of  the  trustee  in  bankruptcy,  does  any  one  sup- 
pose for  a  moment  that  the  holder  of  such  a  mortgage  could  establish 
any  claim  whatever  thereunder  against  the  trustee  in  the  court  of 
bankruptcy  ? 

As  I  have  tried  to  show  in  the  preceding  paragraph,  there  was  no  con- 
tract the  court  of  bankruptcy  could  deal  with ;  but,  in  order  to  analyze 
futher  the  majority  opinion  of  the  court,  let  us  assume  that  at  the 
time  of  the  adjudication  there  existed  a  valid  contract  between  Baker 
and  Dunlop,  whereby  Baker  was  bound  to  sell  and  Dunlop  was  boimd 
to  buy  the  land  described  in  the  contract.  What  would  have  been 
Dunlop's  remedy  or  remedies? 

At  the  common  law  there  was  no  method  of  enforcing  the  specific 
performance  of  a  contract.     For  its  breach  there  was  one  remedy 
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only,  and  that  was  damages.  The  theory  of  the  common  law  was  that 
one  shilling  or  sovereign  was  as  good  as  another.  It  was  therefore 
thought  that,  if  the  injured  party  was  compensated  in  damages,  he 
could  secure  the  equivalent  elsewhere.  This  theory  was  not  in  fact 
true,  for  a  particular  piece  of  land  may  have  a  peculiar  and  special 
value  to  a  particular  person,  and  its  loss  could  not  be  compensated  for 
by  having  money  damages.  Hence  one  of  the  early  creations  of  equity 
was  the  doctrine  of  specific  performance  of  contracts  where  the  party 
had  no  adequate  remedy  at  law.  It  was  necessary  to  allege  in  the  bill 
that  the  complainant  was  without  adequate  remedy  at  law,  and  that 
method  of  pleading  still  obtains.  When  the  subject  of  the  contract 
is  realty,  specific  performance  has  come  to  be  granted  as  a  matter  of 
course ;  but  the  right  to  specific  performance  is  not  and  never  has  been 
an  absolute,  unqualified,  unlimited  right.  The  true  doctrine  is  that  spe- 
cific performance  rests  in  the  sound  judicial  discretion  of  the  chancel- 
lor. 

In  Rison  v.  Newberry,  90  Va.  519,  18  S.  E.  918,  the  court,  quoting 
Chancellor  Kent,  says: 

•^Specific  performance  cannot  be  considered  a  matter  of  right  In  either 
party,  but  is  a  matter  of  discretion  in  the  court ;  not,  indeed,  of  arbitrary  and 
capricious  discretion,  depending  upon  the  mere  pleasure  of  the  judges,  but  of 
that  sound  and  reasonable  discretion  which  governs  itself  as  far  as  it  may  by 
general  rules  and  principles,  but  which  at  the  same  time  withholds  or  grants 
relief  according  to  the  circumstances  of  each  particular  case,  when  these 
rules  and  principles  will  not  furnish  any  exact  measure  of  justice  between  the 
parties." 

The  court,  speaking  for  itself,  says : 

"If  specific  performance  would  work  Injustice,  or  be  unreasonable,  a  party 
will  be  left  to  his  action  for  damages." 

On  page  521  of  90  Va.,  on  page  919  of  18  S.  E.,  the  court  says: 

"Specific  performance  Is  an  equitable  remedy,  which  compels  the  perform- 
ance of  a  contract  In  the  precise  terms  agreed  upon  or  such  a  substantial  per- 
formance as  will  do  justice  between  the  parties  under  the  circumstances  of 
the  case.  22  Amer.  &  Eng.  Enc.  Law,  p.  909.  Bouvler  defines  It  as  the  'actual 
accomplishment  of  a  contract  by  a  party  bound  to  fulfill  It.* " 

Mr.  Justice  Washington,  speaking  for  the  Supreme  Court  of  the 
United  States  in  Hunt  v.  Rhodes,  26  U.  S.  (1  Pet.)  14,  7  L.  Ed.  27, 
says: 

"Equity  may  compel  parties  to  perform  their  agreements,  when  fairly  en- 
tered Into,  according  to  their  terms ;  but  It  has  no  power  to  make  agreements 
for  parties,  and  then  compel  them  to  execute  the  same.  The  former  is  a  legit- 
imate branch  of  Its  jurisdiction,  and  In  Its  exercise  highly  beneficial  to  soci- 
ety ;  the  latter  Is  without  Its  authority  and  the  exercise  of  It  would  not  only 
be  an  usurpation  of  power,  but  would  be  highly  mischievous  In  Its  conse- 
quences." 

Equity  cannot  make  or  alter  a  contract  for  the  parties  and  then  ex- 
ecute it.  It  may  be  stated  as  a  general  rule  that  a  court  of  equity  will 
not  decree  the  specific  performance  of  a  contract  beyond  the  ability  of 
the  defendant  to  perform,  nor  will  specific  performance  of  a  contract 
be  decreed  where  in  the  nature  of  things  the  only  effect  of  tlie  de- 
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cree  would  be  to  imprison  the  defendant  perpetually.  Equity  will  not 
decree  the  conveyance  of  property  to  which  the  defendant  has  no  title. 
Where  since  a  contract  for  the  conveyance  of  property  was  executed 
the  party  has  conveyed  the  property  to  an  innocent  third  person,  the 
prospective  vendee  is  left  to  his  action  for  damages.  Amer.  &  Eng. 
Enc.  Law,  vol.  26,  p.  37;  Pom.  Eq.  §§  293,  294. 

In  the  case  of  Ford  v.  Euker,  86  Va.  76,  9  S.  E.  500,  the  court 
held: 

"Specific  performance  cannot  be  considered  as  a  matter  of  right  in  either 
party.  It  does  not  proceed  ex  debito  Justitlce,  but  is  a  matter  of  sound  and 
reasonable  discretion,  which  governs  itself  by  general  rules  and  principle!*, 
but  withholds  or  grants  reUef  according  to  the  circumstances  of  each  particu- 
lar case,  where  these  general  rules  and  principles  wiU  not  furnish  any  exact 
measure  of  justice  between  the  parties.  All  applications  to  the  court  to  de- 
cree specific,  performance  must  depend  upon  the  circumstances  of  the  case, 
governed  by  the  established  principles  of  the  court.  The  contract  must  be 
clear  and  distinct.  It  must  be  mutual.  If  specific  performance  would  work 
injustice,  the  party  wUl  be  left  to  his  action  for  damages.  ♦  ♦  ♦  If  A.  J. 
Ford,  Jr.,  was  not  bound  to  buy,  was  Euker  bound  to  convey?  Can  there  be 
an  agreement  between  two  parties,  which  binds  one  of  them  absolutely  and 
the  other  only  at  his  pleasure?  ♦  ♦  ♦  Indeed,  as  equity  is  never  bound  to 
give  this  relief,  so  it  never  will  unless  the  justice  of  the  case,  as  drawn  from 
all  its  facts,  demands  it" 

Pomeroy's  Equity  Jurisprudence,  §  837,  says : 

"If  the  vendor  has  disabled  himself  from  performing  after  making  the  con- 
tract, ♦  ♦  ♦  a  court  of  equity  will  award  damages  to  the  vendee  plalntiflf. 
provided  he  commenced  his  suit  in  good  faith,  without  any  knowledge  of  the 
disability,  but  wiU  not  in  general  grant  damages  if  this  plaintiff  was  aware 
of  the  disability  at  the  time  of  bringing  his  suit."  Conrad  v.  Efl5nger,  87  Va. 
59,  12  S.  E.  2,  24  Am.  St.  Rep.  646 ;  CUck  v.  Green,  77  Va.  835 ;  Threlkeld  v. 
Mtzhugh,  2  Leigh  [Va.]  456. 

"The  absolute  inability  of  a  defendant  to  perform  his  contract  at  all  when 
called  upon  by  the  court  to  do  so  prevents  a  decree  for  specific  performance, 
even  though  the  defendant  intentionally  rendered  himself  unable  to  perform.** 
Jones  V.  Tunis,  99  Va.  220,  37  S.  E.  841. 

**A  decree  for  specific  performance  will  not  be  granted  against  a  defendant 
who  is  unable  to  perform  the  decree  even  though  the  Inability  were  brought 
about  by  the  defendant  himself."  Langford  v.  Taylor,  99  Va.  577,  39  S.  E, 
223 ;   Hudson  v.  Land  Co.,  99  Va.  537,  39  S.  B.  215. 

The  appellant's  bill  for  specific  performance  never  had  any  standing 
in  the  court.  Specific  performance  could  not  be  enforced.  Baker  had 
parted  with  the  title.  The  decree  of  the  court  could  not  operate  upon 
him.  The  action  would  not  lie  against  the  trustees.  They  were  inno- 
cent purchasers.  The  act  of  1898  gave  the  trustees  no  other  or  higher 
rights  than  the  bankrupt  had  and  the  authorities  cited  by  the  appellant 
were  under  this  act.  The  amendment  of  June,  1910  (Act  Jime  25,  1910, 
c.  412,  36  Stat.  838),  did  give  the  trustees  rights  hfgher  than  the  bank- 
rupt had.  The  optionee  admits  in  his  supplemental  petition  that  he 
could  not  have  specific  performance  upon  the  terms  mentioned  in  his 
option.  He  asked  the  court  to  do  the  thing  it  had  no  right  to  do, 
namely,  to  make  another  contract  for  the  parties  and  enforce  it,  al- 
though Baker  was  not  in  a  position  to  make  the  title. 

The  District  Court  has  exercised  its  discretion.  Whether  it  con- 
sidered the  price  so  grossly  inadequate  as  to  amoimt  to  fraud  or  op- 
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pression,  or  whether  it  considered  that  the  dower  rights  of  the  bank- 
rupt's wife  would  not  be  protected,  or  whether  it  considered  that  the 
conditions  had  so  changed  as  to  make  the  enforcement  of  the  contract 
unconscionable,  the  decree  does  not  state ;  but  it  refused  specific  per- 
formance, as  well  it  might,  upon  any  one  or  all  of  the  grounds  sug- 
gested. Now  another  serious  situation  confronts  the  appellant.  Even 
if  it  was  ever  possible,  after  Baker  parted  with  the  title,  to  have  spe- 
cific performance,  that  question  has  now  become  academic,  because 
the  appellant  has  not  preserved  the  rem.  Specific  performance  can 
mean  nothing  more  nor  less  than  the  conveyance  of  the  land  described 
in  the  option  or  some  part  thereof.  The  land  has  been  sold.  The 
court  has  no  control  over  it  or  its  present  owners.  If  appellant  de- 
sired to  preserve  the  rem,  he  should  have  proceeded  under  section 
1007  of  the  Revised  Statutes  (Comp.  St.  1913,  §  1666);  but,  not  having 
taken  his  appeal  within  the  60  days,  nor  given  nor  attempted  to  give 
the  supersedeas  bond,  the  property  has  been  sold,  and  his  effort  to 
have  the  court  require  it  conveyed  to  him  becomes  impossible,  and  a 
mere  moot  question. 

In  the  case  of  Wingert  v.  First  National  Bank  of  Hagerstown,  223 
U.  S.  670,  32  Sup.  Ct.  391,  56  L.  Ed.  605,  where  the  effort  was  to  en- 
join the  erection  of  a  new  building  and  while  the  case  was  pending  in 
the  court  the  building  was  erected,  no  supersedeas  bond  having  been 
given,  Mr.  Justice  Holmes  delivered  the  opinion  of  the  court,  saying : 

"It  Is  enough  to  say  that  the  whole  case  Is  disposed  of  by  the  erection  of 
the  new  bank." 

Mr.  Justice  Lurton,  in  the  case  of  Richardson  v.  McChesney,  218 
U.  S.  487,  31  Sup.  Ct.  43,  54  L.  Ed.  1121,  said: 

*'The  thing  sought  to  be  prevented  has  been  done,  and  cannot  be  undone 
by  any  judicial  action.  Under  such  circumstances,  there  Is  nothing  but  a 
moot  case." 

In  the  case  of  Mills  v.  Green,  159  U.  S.  651,  16  Sup.  Ct.  132,  40  L. 
Ed.  293,  Mr.  Justice  Gray  discussed  at  length  the  results  which  fol- 
low when,  pending  an  appeal  from  the  judgment  of  the  lower  court, 
an  event  occurs  which  precludes  the  relief  prayed  for  in  an  appeal,  and 
the  conclusion  of  that  case  is  that  such  an  appeal  will  be  dismissed. 
In  the  case  of  Title  Guaranty  &  Surety  Co.  v.  United  States,  222  U. 
S.  401,  32  Sup.  Ct.  168,  56  L.  Ed.  248,  Chief  Justice  White  said: 

•'Although  the  writ  of  error  was  allowed,  and  was  lodged  In  the  office  of 
the  clerk  more  than  6  months  after  the  entry  of  the  Judgment,  the  bond  was 
approved  to  (^)erate  as  a  supersedeas.  Under  these  circumstances  it  is  ap- 
parent that  the  order  for  supersedeas  was  Improvidently  granted.  No  other 
conclusion  is  possible  In  view  of  paragraph  1007,  Rev.  Stat.,  making  the  al- 
lowance of  a  writ  and  the  lodgment  of  the  same  in  the  office  of  the  clerk 
within  60  days  after  the  date  of  a  judgment  an  essential  prerequisite  to  the 
granting  of  a  supersedeas." 

It  is  said  in  the  majority  opinion  that,  although  the  land  has  been 
sold,  the  fund  is  in  court,  and  that  the  fund  takes  the  place  of  the  land. 
Liens  on  land  or  property  may  be  and  often  are  transferred  from  the 
property  to  the  proceeds  thereof,  for  the  purpose  of  the  lien  is  to  se- 
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cure  the  payment  of  the  debt,  and  the  debt  can  be  paid  and  is  paid  in 
money ;  but  it  is  idle  to  talk  about  a  man's  right  to  specific  perform- 
ance being  transferred  from  a  tract  of  land  to  the  proceeds  arising 
therefrom.  That  ignores  the  basic  principle  upon  which  the  courts  of 
equity  invented  the  doctrine  of  specific  performance,  namely,  that  the 
old  common-law  doctrine  of  paying  money  did  not  afford  adequate 
relief.  The  majority  opinion  goes  further,  and  says  that  under  the 
law  of  subrogation  the  appellant  is  entitled  to  the  surplus  after  the 
payment  of  Baker's  debts.  This  is  not  subrogation.  The  Court  erf 
Appeals  of  Virginia  in  Gatewood  v.  Gatewood,  75  Va.  411,  said: 

"Subrogation  Is  ♦  ♦  ♦  a  very  different  thing  from  assignment  It  Is 
the  act  of  the  law  and  the  creature  of  a  court  of  equity,  depending  not  upon 
contract,  but  upon  the  principles  of  equity  and  Justice." 

Subrogation  is  in  fact  the  substitution  of  a  new  for  an  old  creditor, 
and  the  court  of  equity  keeps  alive  the  lien  or  debt  for  the  benefit  of 
the  party  who  made  the  payment.  Subrogation  provides  reimburse- 
ment for  the  new  creditor.  The  doctrine  of  subrogation*  has  no  ap- 
plication to  the  facts  of  this  case.  It  is  not  claimed  that  Dunlop  has 
paid  any  liens  and  is  entitled  to  stand  in  the  shoes  of  the  former 
lienees.  To  say  that  Dunlop  shall  take  the  surplus  fund  after  Baker's 
debts  are  paid  is  nothing  less  than  giving  the  option  all  the  force  and 
effect  of  a  legal  title.  An  option  is  neither  an  assignment  nor  a  con- 
veyance. The  purchase  money  not  having  been  paid,  it  is  not  an  equi- 
table title.  The  breach  of  an  option  never  gave  but  two  remedies: 
One  is  an  action  for  specific  performance,  and  when  specific  perform- 
ance becomes  impossible,  the  court  can  do  no  more  than  give  dam- 
ages. 

It  is  suggested  in  this  case  that  once  a  court  of  equity  has  assumed 
jurisdiction,  if  it  cannot  grant  him-  the  relief  he  asked  for,  it  will  grant 
the  complainant  the  relief  he  is  entitled  to.  That  is  sound  doctrine. 
It  means  only  that  a  court  of  equity,  having  assumed  jurisdiction  of  an 
action  for  spvecific  performance  and  finding  specific  performance  im- 
possible, in  order  to  prevent  multiplicity  of  suits,  will  retain  the  suit 
and  award  such  damages  as  complainant  is  entitled  to.  If  Dunlop  is 
given  money,  it  must  be  as  damages.  The  court  cannot  specifically 
perform,  except  by  having  the  land  conveyed  to  the  vendee.  Dunlop 
is  not  entitled  to  money  as  a  creditor,  nor  in  any  capacity  whatever, 
except  by  way  of  damages.  The  equity  court,  in  ascertaining  his  dam- 
ages, is  governed  by  the  same  principles  of  law  that  a  law  court  would 
be  if  the  action  had  been  brought  at  law  for  damages.  Dunlop  can 
secure  nothing  but  sovereigns  or  shillings  as  damages  for  the  breach 
of  the  contract. 

This  raises  the  very  important  question  as  to  what  is  the  measure 
of  damages.  In  Stuart  v.  Pennis,  100  Va.  612,  42  S.  E.  667,  we.  find 
this  syllabus: 

"Growing  trees  are  regarded  in  this  state  as  real  estate,  and,  in  an  action 
by  a  vendee  against  the  vendor  to  recover  damages  for  the  breach  of  a  coo- 
tract  for  the  sale  and  delivery  of  such  trees,  the  measure  of  damages,  accord- 
ing to  the  Virginia  doctrine,  is,  as  a  general  rule,  the  purchase  money  actually 
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paid,  and  Interest  thereon,  and  not  the  difference  between  the  contract  price 
and  the  market  value  at  the  time  of  the  breach." 

The  court  says : 

"In  Thompson  v.  Gutlirie,  9  Leigh  [Va.]  101  [33  Am.  Dec.  225],  following 
Stont  V.  Jackson,  2  Rand.  [Va.]  132,  Threlkeld  v.  Fitzhugh,  2  Leigh  [Va.]  451, 
MUls  V.  Bell  [3  Call  (Va.)]  320,  and  the  leading  English  case  of  Flureau  v. 
Thornhill,  2  Blacks.  1078,  it  is  shown  that  the  rule  is  as  applicable  to  execu- 
tory contracts  as  to  those  executed,  and  that  the  vendee  is  not  entitled  to 
more  damages  than  the  purchase  money  he  has  actually  paid  and  interest 
thereon." 

In  Thompson's  Ex'r  v.  Guthrie's  Adm'r,  9  Leigh  (Va.)  107,  33  Am. 
Dec.  225,  the  court  said : 

"In  the  case  of  actual  eviction  from  land  for  which  the  purchaser  has  a 
conveyance,  he  can  only  recover  the  purchase  money,  with  interest  for  such 
time  as  he  is  liable  to  be  called  on  for  rents  and  profits,  and  the  costs  of  de- 
fending the  title.  This  is  the  settled  rule  by  which  the  damages  are  meas- 
ured in  cases  of  eviction  under  an  executed  contract,  'whether  they  be  claimed 
in  an  action  upon  a  warranty,  or  covenant  of  seisin,  or  of  power  to  convey,  or 
for  quiet  enjoyment.*  See  Stout  v.  Jackson,  and  Threlkeld's  Adm*r  v.  Fitz- 
hugh's  Bx*x.  The  same  rule  applies,  at  least  with  equal  force,  to  executory 
contracts  for  land.  In  Mills  v.  Bell,  President  Pendleton,  who  delivered  the 
opinion  of  the  court,  seemed  to  think  it  applied  a  fortiori:  for  whilst  he  in- 
clined to  the  opinion  that,  if  a  conveyance  was  made  with  warranty,  the 
purchaser  upon  eviction  was  entitled  on  the  covenant  to  the  Increased  value 
of  the  estate,  he  declared  that,  as  in  that  case  the  contract  was  executory,  a 
court  of  equity  would  adjust  the  damages  upon  equitable  principles,  and  ac- 
cordingly he  decreed  the  value  at  the  time  of  the  agreement.  So  in  Flureau 
V.  Thornhill,  on  covenant  to  convey  a  tract  of  land  at  a  future  time,  which 
had  increased  in  value,  and  the  vendor  had  no  clear  title,  the  vendee  was 
only  allowed  the  purchase  money  and  interest,  for  that  was  his  real  loss. 
And  Judge  Green,  in  Stout  v.  Jackson,  says  that  *in  all  cases  of  executory 
contracts,  the  compensation  in  case  of  failure,  when  the  property  sold  has  In 
the  meantime  increased  in  value,  should  be  the  same  as  in  case  of  an  exe- 
cuted contract  with  warranty,  and  an  eviction ;  for  the  real  loss  to  the  pur- 
chaser is  the  same.'  Judge  Cabell,  too,  in  the  case  of  Threlkeld's  Adm*r  v. 
Fitzhugh*s  Ex'x,  draws  the  distinction  between  contracts  to  deliver  personal 
property  and  contracts  to  convey  lands  at  a  future  period  in  these  words:  *In 
all  executory  contracts  for  the  delivery  of  personal  property  at  a  future  day, 
the  established  standard  of  damages  is  the  value  of  the  property  at  the  time ' 
and  place  when  and  where  it  ought  to  be  delivered.  In  all  executory  con- 
tracts for  the  conveyance  of  land  at  a  future  time,  the  established  measure 
of  damages  is  the  purchase  money.'  On  a  covenant  to  make  a  good  title, 
where  there  is  no  fraud  on  the  part  of  the  vendor,  and  he  sells  believing  his 
title  to  be  a  good  one,  or  that  it  can  be  made  so,  the  rule  must  be  the  same. 
The  vendee's  loss,  in  case  of  failure,  is  the  purchase  money;  the  profits,  as 
long  as  he  receives  them,  standing  in  lieu  of  interest,  unless  so  far  as  they 
are  recovered.  For  this  loss  he  ought  to  be  compensated,  if  the  land  falls  in 
value;   and  no  more  than  compensated,  if  it  rises." 

Wilson  V.  Spencer,  11  Leigh,  261,  lays  down  the  only  exception  to 
this  well-established  rule  in  Virginia : 

**Though  in  general,  for  the  breach  of  an  executory  contract  to  convey  land, 
the  vendee  is  not  entitled  to  more  damages  than  the  purchase  money  he  has 
actually  paid,  and  interest  thereon,  ♦  ♦  ♦  yet  this  rule  will  not  be  ap- 
plied where  the  fraudulent  conduct  of  the  vendor  makes  it  unreasonable  to 
limit  the  vendee  to  that  measure  of  damages.  If,  for  example,  a  vendor  who 
has  the  title  in  him  at  the  time  of  sale  shall,  after  his  contract  disable  him- 
152  C.C.A.— 13 
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Belt  to  perform  it  by  conveying  the  land  to  another,  he  will  be  held  liable  for 
the  value  at  the  time  of  the  breach." 

This  court  certainly  would  not  hold  that  a  person  by  going  into 
bankruptcy  connmitted  a  fraud  upon  anybody.  In  this  Baker  had  pre- 
pared his  petition  and  schedules  in  voluntary  bankruptcy,  had  signed 
them  and  sworn  to  them,  and  left  them  in  the  hands  of  his  attorney 
for  filing  before  the  option  was  executed,  and  Dunlop  was  advised  of 
,that  fact.  There  is  nothing  to  take  this  case  out  of  the  general  rule, 
Wherefore  it  follows  that  the  real  consideration  for  the  option  be- 
comes an  important  question,  as  such  consideration  constitutes  the 
whole  n^asure  of  damages  Dunlop  is  entitled  to,  as  it  is  conceded 
that  he  has  paid  no  part  of  the  purchase  money  and  all  he  is  out  is 
what  he  paid,  if  anything,  for  the  option.  It  is  not  difficult  to  under- 
stand why  Dunlop  is  not  willing  to  establish  his  damages  at  law  or 
under  section  63b  of  the  Bankruptcy  Act.  If  damages  are  assessed 
under  the  general  rule,  the  amount  paid  for  the  option,  with  interest 
thereon,  will  be  the  measure  of  damages. 

The  option  ought  to  be  declared  void  because  it  was  made  in  viola- 
tion of  the  law  designed  to  prevent  the  desecration  of  the  Lord's  Day. 
Section  3799  of  the  Code  of  Virginia  is  as  follows : 

"If  a  person  on  the  Sabbath  day  be  found  laboring  at  any  trade  or  calling, 
or  employ  his  apprentices  or  servants  in  labor  or  other  business  except  in 
household  or  other  work  of  necessity  or  charity,  he  shaU  be  deemed  gaUty  of 
a  ifaisdemeanor.    ♦    ♦    ♦ »» 

Section  3800: 

**The  forfeiture,  declared  by  the  preceding  section,  shall  not  be  incurred 
by  any  person  who  conscientiously  believes  that  the  seventh  day  of  the  week 
ought  to  be  observed  as  a  Sabbath,  and  actually  refrains  from  all  secular 
business  and  labor  on  that  day,  provided  he  does  not  compel  an  apprentice 
or  servant,  not  of  his  belief,  to  do  secular  work  or  business  on  a  Sunday,  and 
does  not  on  that  day  disturb  any  other  person." 

The  statute  of  29  Charles  II,  chapter  7,  section  3,  enacts : 

"No  tradesman,  artificer,  workman,  laborer,  or  other  person  whatsoever 
shall  do  or  exercise  any  worldly  labor,  business  or  work  of  their  ordinary 
calUng  upon  the  Lord's  Day  or  any  part  thereof,  works  of  necessity  and  char- 
ity only  excepted." 

Under  this  statute  it  has  been  held  that  a  contract  made  on  Sunday 
was  not  void,  unless  it  was  within  the  calling  or  trade  of  one  of  the 
parties.  The  Virginia  statute  is  more  comprehensive.  The  Virginia 
statute  applies  if  the  work  is  done  in  any  trade  or  calling,  whether 
one's  own  or  another's,  and  whether  the  work  is  ordinary  or  extraor- 
dinary. Buying  and  selling  real  estate  is  a  business  or  calling,  and 
is  as  much  a  desecration  of  the  Sabbath  as  the  buying  and  selling  of 
merchandise.  The  only  evidence  in  this  record  as  to  the  calling  of  the 
optionee  is  that,  during  April  and  May,  1915,  he  was  securing  options 
of  land  in  the  vicinity  in  which  Baker  lived.  The  Court  of  Appeals  ot 
Virginia  has  never  had  occasion  to  decide  whether  or  not  a  contract 
made  on  Sunday  is  void,  but  that  court  in  the  case  of  Camp  v.  Bruce, 
96  Va.  521,  31  S.  E.  901,  43  L.  R.  A.  146,  70  Am.  St.  Rep.  873,  said: 
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"The  law  refuses  to  enforce  Ulegal  contracts  as  a  rule,  not  out  of  regard  for 
the  party  objecting,  nor  for  any  wish  to  protect  his  interests,  but  from  rea- 
sons of  public  policy.  Whenever,  therefore,  the  illegality  of  the  contract  ap- 
pears, whether  alleged  in  the  pleadings  or  made  known  for  the  first  time  in 
the  evidence,  it  is  fatfd  to  the  case.  That  defect  cannot  be  gotten  rid  of  ei- 
ther by  a  failure  to  plead  it  or  by  agreeing  to  waive  it  in  the  most  solemn 
manner.    The  law  will  not  enforce  contracts  founded  in  its  violation." 

In  the  case  of  Levy  v.  Davis,  115  Va.  814,  80  S.  E.  791,  the  court 
said: 

"It  is  a  well-settled  principle  of  law^  that  the  courts  will  not  aid  a  party 
to  enforce  an  agreement  for  the  furtherance  of  objects  forbidden  by  the  stat- 
ute, or  by  common  law,  or  general  policy  of  law,  or  to  recover  damages  for 
its  breach,  or  when  the  agreement  has  been  executed  in  whole  or  in  part  by 
payment  of  money  to  recover  it  back." 

And  again : 

**If  the  parties  are  equally  at  fault,  the  law  will  leave  them  where  it  finds 
them.    The  rule  is  the  same  in  equity." 

To  hold  that  contracts  made  on  Sunday  are  in  violation  of  the  stat- 
utes of  Virginia  and  are  void  is  to  respect  the  Christianity  and  the 
civilization  and  the  wise  public  policy  underlying  the  statute.  The 
court  should  so  hold. 

(2?^  Fed.  207) 

WISE  et  al.  v.  WATTS  et  al. 

'Circuit   Court   of  Appeals,   Ninth   Circuit.     January   8,   1917.     Behearing 
Denied  February  13,  1917.) 

No.  2719. 

1.  UEEDS  ^=>9S — Construction — General  Rules. 

The  paramount  object  in  the  construction  of  a  deed  Is  to  give  effect  to 
the  intention  of  the  parties  which  is  to  be  gathered  from  a  consideration 
of  the  entire  instrument,  read  in  the  light  of  the  facts  and  circumstances 
under  which  it  was  executed. 

[Ed.  Note.— FOr  other  cases,  see  Deeds,  Cent.  Dig.  §§  231,  232.] 

?   Deeds    ^=>115 — Construction — Intention    of    Parties — Property    Con- 
veyed. 

By  Act  June  21,  1860,  c.  167,  12  Stat.  71,  the  heirs  of  the  claimant  of  a 
Mexican  grant  in  New  Mexico  (now  in  Arizona)  were  authorized  in  lieu 
of  a  tract  claimed  by  them  to  select  an  equal  quantity  of  vacant  land  in 
square  bodies  not  exceeding  five  in  number.  In  1863  tract  No.  3  was  se- 
lected, described  by  courses  and  distances  from  a  named  comer,  and  the 
selection  was  approved  by  the  Commissioner  of  the  General  Land  Office 
as  authorized  by  the  Act  in  1864.  In  1866,  a  grantee  of  the  tract  claim- 
ing that  through  mistake  the  description  did  not  embrace  the  land  intend- 
ed, the  Surveyor  General  was  authorized  by  the  Commissioner  to  change 
the  Iwundaries,  which  was  done.  This  change  was  afterward  held  without 
authority  and  void  by  the  Supreme  Court.  In  1870,  the  same  grantee 
executed  a  deed  in  which  the  land  was  described:  (1)  By  naming  the 
grant  and  the  conveyance  to  him  by -the  heirs;  (2)  by  the  boundaries, 
wliich  were  those  given  in  the  void  relocation  of  1866,  but  which  had 
not  at  that  time  been  held  invalid ;   and  (3)  by  stating  that  the  land  was 

^s^For  other  cases  see  tame  topic  4k  KBY-NUMBER  In  all  Key-Numbered  Digests  4k  Indexes 
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that  known  as  location  No.  3,  under  the  grant.  This  deed  was  execnted 
pursuant  to  and  in  execution  of  a  contract  of  sale  made  before  tract  No.  3 
was  located,  and  while  it  was  still  a  float  Held,  that  it  was  the  evident 
intention  of  the  parties  that  the  deed  should  convey  all  the  grantor's  in- 
terest in  such  tract,  and  that  it  should  be  so  construed;  that  the  two 
parts  of  the  description  which  were  in  accordance  with  such  intention 
should  be  given  effect  while  the  description  by  metes  and  bounds  should 
be  rejected,  and  the  deed  held  to  convey  the  land  in  accordance  with 
the  original  and  true  boundaries. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent.  Dig.  §  325.] 

3.  Deeds  ^=>116 — Construction — ^Intention  or  Parties — QurrcLAm. 

Such  deed,  while  in  form  one  of  "remise,  release  and  quitclaim,**  par- 
ported  to  quitclaim  the  land,  "to  have  and  to  hold  all  and  singular  the 
above-described  premises  ♦  •  ♦  unto  the  party  of  the  second  part, 
his  heirs  and  assigns  forever."  Heldy  that  it  was  the  intention  of  the 
parties  to  convey,  not  only  the  then  interest  of  the  grantor,  but  the  land 
itself;  that  the  deed  was  one  of  bargain  and  sale  under  which  a  subse- 
quent conveyance  to  the  grantor  of  then  outstanding  interests  of  certain 
heirs  inured  by  the  benefit  of  his  grantee. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent  Dig.  §  330.] 

4.  Public  Lands  ^=»205 — ^Confirmation  of  Mexican  Grant — ^BENEFiciARisa. 

Land  in  New  Mexico  was  claimed  under  two  conflicting  Mexican  grants, 
the  claimants  in  one  case  being  named  in  their  petition  and  designated  as 
heirs  of  Luis  Maria  Baca,  the  original  grantee.  On  investigation  both 
claims  were  sustained  as  valid,  and  in  consideration  of  the  waiver  of 
their  claim  to  the  disputed  land  "the  heirs  of  Luis  Maria  Baca  who  make 
claim  to  the  same  tract  of  land  as  is  claimed  by  the  town  of  Las  Vegas" 
were  authorized  to  select  other  lands,  which  on  conflrmation  of  their 
selection  by  the  Land  Department  were  granted  to  them.  Held  that,  un- 
der the  law  governing  conflrmation  of  foreign  grants,  such  grant  was  to 
be  construed  as  in  favor  of  the  claimant  heirs  alone,  and  that  no  interest 
therein  passed  to  other  heirs  who  did  not  Join  in  the  claim. 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  Cent  Dig.  S§  638,  650.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Arizona;   William  H,  Sawtille,  Judge. 

Suit  in  equity  by  Cornelius  C.  Watts  and  Dabney  C.  T.  Davis,  Jr.^ 
against  Joseph  E.  Wise,  Margaret  W.  Wise,  Lucia  J.  Wise,  James  E. 
Bouldin,  Jennie  N.  Bouldin,  David  W.  Bouldin,  Helen  Lee  Bouldin, 
and  the  Santa  Cruz  Development  Company.  Decree  for  complainants 
and  certain  of  the  defendants,  and  the  remaining  defendants  appeal 
Modified. 

Samuel  L.  Kingan,  of  Tucson,  Ariz.,  and  Hartwell  P.  Heath,  of  New 
York  City  (Herbert  Noble,  of  New  York  City,  of  counsel),  for  plain- 
tiffs. 

Selim  M.  Franklin,  of  Tucson,  Ariz.,  for  defendants  Wise. 

James  W.  Vroom  and  G.  H.  Brevillier,  both  of  New  York  City, 
for  defendant  Santa  Cruz  Development  Co. 

Joseph  W.  Bailey  and  Weldon  M.  Bailey,  both  of  Washington,  D. 
C,  and  John  H.  Campbell,  of  Tucson,  Ariz.,  for  defendants  Bouldin. 

Before  GILBERT,  ROSS,  and  ]\IORROW,  Circuit  Judges. 

^s^For  oUier  cases  see  samo  topic  4k  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indtxea 
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ROSS,  Circuit  Judge.  This  suit  was  commenced  in  the  court  be- 
low on  the  23d  day  of  June,  1914,  by  Cornelius  C.  Watts  and  Dabney 
C.  T.  Davis,  Jr.,  to  quiet  title  to  a  tract  of  land  containing  99,289.39 
acres,  situate  in  what  was  formerly  the  territory  of  New  Mexico,  but 
what  is  now  Santa  Cruz  county  in  the  state  of  Arizona.  The  defend- 
ants answered,  and  it  was  stipulated  by  and  between  the  respective 
parties,  among  other  things,  "that  the  pleadings  by  way  of  answer  of 
each  and  every  defendant  herein,  heretofore  or  hereafter  duly  served 
upon  the  solicitors  for  the  plaintiffs  or  upon  the  solicitors  for  the 
defendants  affected  thereby,  shall  be  taken  not  only  as  a  pleading  by 
way  of  answer,  but  also  as  a  cross-bill  duly  filed,  served,  controverted 
and  at  issue,  asking  a^rmative  relief  against  the  plaintiffs  and  against 
each  and  every  other  defendant  in  the  action,"  and  it  was  further 
stipulated  "that  each  and  every  paper  was  duly  served  by  each  of 
said  parties  upon  each  of  the  other  parties  or  upon  the  solicitor  or 
solicitors  of  such  other  parties." 

The  trial  resulted  in  a  decree  of  the  court  adjudging  the  title  to 
the  land  in  controversy  in  the  following  named  parties,  and  in  the 
proportions  stated,  that  is  to  say:  (1)  In  the  defendant  Joseph  E. 
Wise,  an  undivided  ^/as  interest  in  the  whole  tract;  (2)  in  the  de- 
fendant Margaret  W.  Wise,  an  undivided  ^/ss  interest  in  the  whole 
tract;  (3)  in  the  complainants  Watts  and  Davis  an  undivided  ^®/i» 
interest  in  the  south  half  of  the  tract ;  (4)  in  the  defendant  Jennie  N. 
Bouldin  an  undivided  ^^/ss  interest,  in  the  defendant  David  W. 
Bouldin  an  undivided  ^®/7«  interest,  and  in  the  defendant  Helen  Lee 
Bouldin  an  undivided  ^®/7«  interest,  making  a  total  of  ^®/i»  interest, 
in  the  north  half  of  the  tract. 

The  land  is  known  as  "Baca  Float  No.  3,"  and  the  title  thereto 
rests  upon  the  grant  made  by  Congress  June  21,  1860,  by  an  act  en- 
titled "An  act  to  confirm  certain  private  land  claims  in  the  territory 
of  New  Mexico"  (12  Stats.  71,  c.  167),  section  6  of  which  is  as  fol- 
lows: 

**That  It  shall  be  lawful  for  the  heirs  of  Luis  Maria  Baca,  who  make  claim 
to  the  said  tract  of  land  as  Is  claimed  by  the  town  of  Las  Vegas,  to  select 
instead  of  the  land  claimed  by  them,  an  equal  quantity  of  vacant  land,  not 
mineral,  in  the  territory  of  New  Mexico,  to  be  located  by  them  in  square 
bodies,  not  exceeding  five  in  number.  And  it  shall  be  the  duty  of  the  Sur- 
veyor General  of  New  Mexico,  to  make  survey  and  location  of  the  land  so 
selected  by  said  heirs  of  Baca  when  thereunto  required  by  them;  provided, 
however,  that  the  right  hereby  granted  ♦  ♦  ♦  shall  continue  in  force  [fori 
three  years  from  the  passage  of  this  act,  and  no  longer." 

The  case  shows  that  on  June  17,  1863,  one  John  S.  Watts,  as  at- 
torney for  the  heirs  of  Luis  Maria  Baca,  selected  the  land  here  in 
controversy  as  the  third  of  the  S  tracts  of  land  which  were  granted 
by  the  above-quoted  section  of  the  statute,  the  application  therefor 
being  in  the  words  and  figures  following : 

"Santa  Fe,  New  Mexico,  June  17,  1863. 

"John  A.  Clark,   Surveyor  General,   Santa   F6,  New  Mexico:     I,  John  S. 

Watts,  the  attorney  of  the  heirs  of  Don  Luis  Maria  Cabeza  de  Baca,  have  this 

day  selected  as  one  of  the  five  locations  confirmed  to  said  heirs  under  the 

pixth  section  of  the  act  of  CJongress  approved  June  21,  1860,  the  following 


Digitized  by  VjOOQlC 


198  152  C.  C.  A.  REPORTS 

tract,  to  wit;  Commencing  at  a  point  one  mile  and  a  half  from  the  base  of  tbtt 
Salero  Mountain  In  a  direction  north  forty-five  degrees  east  of  the  highest 
point  of  said  mountain,  running  thence  from  said  beginning  point  west  twelve 
miles  thlrty-slx  chains  and  forty-four  links,  thence  south  twelve  miles  thirty- 
six  chains  and  forty -four  links,  thence  east  twelve  miles  thlrty-slx  chains  and 
forty-four  links,  thence  north  twelve  miles  thlrty-slx  chains  and  forty-four 
links  to  the  place  of  beginning,  the  same  being  situate  In  that  portion  of  New 
Mexico  now  Included  by  act  of  Congress  approved  February  24,  1863  [12  Stat. 
664,  c.  56]  In  the  Territory  of  Arizona.  Said  tract  of  land  Is  entirely  vacant, 
unclaimed  by  any  one,  and  Is  not  mineral  to  my  knowledge. 

"John  S.  Watts, 
"Attorney  for  the  Heirs  of  Luis  Maria  Cabeza  de  Baca-" 

The  selection  so  made  on  behalf  of  the  heirs  of  Baca  was  approved 
by  the  Surveyor  General  of  New  Mexico  on  June  17,  1863,  and  on 
April  9,  1864,  the  Commissioner  of  the  General  Land  Office  approved 
that  selection  and  ordered  a  survey  thereof,  and  directed  that  the 
plat  and  field  notes  of  such  survey  be  returned  to  the  General  Land 
Office  and  filed  therein.  Thereafter,  and  on  April  13,  1866,*  John  S. 
Watts,  as  attorney  for  the  heirs  of  Baca,  made  application  to  the  Sur- 
veyor General  of  New  Mexico  to  be  allowed  to  change  the  boundaries 
of  Baca  Float  No.  3  as  so  selected  and  approved,  in  and  by  the  follow- 
ing letter : 

"Washington  City,  Aprtl  30,  1866. 

"Hon.  J.  M.  Edmunds,  Commissioner  of  Land  Office — Sir:  You  will  find 
by  reference  to  the  papers  In  file  In  your  office,  that  on  the  17th  of  June, 
1863,  I  filed  with  the  Surveyor  General  of  New  Mexico  an  application  for 
the  location  of  one  of  the  five  locations  confirmed  to  the  heirs  of  Luis  Maria 
Cabeza  de  Baca  under  the  sixth  section  of  the  act  of  Congress  approved  June 
21,  1860.  I  further  state  that  the  existence  of  war  in  that  part  of  the  terri- 
tory of  Arizona  and  the  hostility  of  the  Indians  prevented  a  personal  examina- 
tion of  the  locality  prior  to  the  location,  and  not  having  a  clear  idea  as  to  the 
direction  of  the  different  points  of  the  compass,  when  the  subsequent  exami- 
nation of  the  location  was  being  made  by  Mr.  Wrlghtson,  in  order  to  liave 
the  location  surveyed,  it  was  found  that  the  mistake  made  would  result  in 
leaving  out  most  of  the  land  designed  or  Intended  to  be  Included  In  said  loca- 
tion. Mr.  Wrlghtson  was  killed  by  the  Indians,  and  no  survey  has  been  made 
because  of  said  mistake  in  this  initial  point  of  location.  Under  these  circum- 
stances I  beg  leave  to  ask  that  the  Surveyor  General  of  New  Mexico  be 
authorized  to  change  the  initial  point  so  as  to  commence  at  a  point  3  miles 
west  by  south  from  the  building  known  as  the  Hacienda  de  Santa  Rita,  run- 
ning thence  from  said  beginning  point  north  12  miles  36  chains  and  44  links, 
thence  east  12  miles  36  chains  and  44  links,  thence  south  12  miles  36  ciiains 
and  44  links,  thence  west  12  miles  36  chains  and  44  links  to  the  i>lace  of  be- 
ginning. I  beg  leave  further  to  state  that  this  land  which  will  be  embraced  In 
this  change  of  the  initial  point  is  of  the  same  character  of  unsurveyed  vacant 
public  land  as  that  which  would  have  been  set  apart  by  the  location  as  first 
solicited,  but  is  not  the  land  Intended  to  have  been  covered  by  said  location, 
but  the  land  to  be  Included  within  the  boundaries  above  d^gnated  is  the 
land  that  was  intended  to  be  located  and  was  believed  to  have  been  located 
upon  until  preparations  were  made  to  survey  said  location.  Under  this  state 
of  the  case  it  is  hoped  that  directions  will  be  given  to  the  Surveyor  General 
to  correct  the  mistake. 

"Yours  respectfully,  John  S.  Watts, 

"Attorney  for  Heirs  of  Luis  Maria  Cabeza  de  Baca." 

The  commissioner  thereupon  directed  the  Surveyor  General  of  New- 
Mexico  to  permit  the  change  in  the  location  so  requested  to  be  made. 
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and  from  that  time  until  July  25,  1899,  the  metes  and  bounds  de- 
scribed in  that  letter  were  treated  by  the  claimants  and  by  the  Land 
Office  as  the  proper  description  by  metes  and  bounds  of  the  Baca  Float 
No.  3,  although  at  no  time  was  any  survey  thereof  made  by  the  United 
States. 

The  following  diagram  illustrates  the  location  of   1863  and  the 
change  of  location  attempted  in  1866 : 

p4AaRA^i  OF  1663  AND  iB66  LOCATIONS. 
3aca  Location!  No.  3, 
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Subsequently,  to  wit,  July  25,  1899,  the  Land  Department  held  that 
the  amendment  attempted  in  1866  was  in  reality  a  new  location ;  that 
the  Department  was  without  authority  to  permit  such  a  location  after 
the  expiration  of  the  three  years  limited  by  the  act  making  the  grant, 
and,  accordingly,  remitted  the  claimants,  to  the  original  location  of 
1863.  That  location  was  surveyed  by  Philip  Contzen  under  the  direc- 
tion of  the  Surveyor  General  of  Arizona,  which  survey  was  duly  ap- 
proved and  thereafter  filed  in  the  General  Land  Office,  as  stated  by 
the  Supreme  Court  in  the  case  of  Lane  v.  Watts,  hereinafter  refer- 
red to. 

In  the  view  we  take  of  the  case  it  will  be  unnecessary  to  make  much, 
if  any,  further  reference  to  the  application  made  on  behalf  of  the 
heirs  of  Baca  in  1866  for  a  change  in  the  boundaries  of  the  tract  ap- 
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plied  for  on  their  behalf  in  1863,  and  which  application  met  with  the 
approval  of  the  Commissioner  of  the  General  Land  Office  in  1864,  be- 
cause of  the  decision  of  the  Supreme  Court  in  the  case  of  Lane  v. 
Watts,  234  U.  S.  525,  34  Sup.  Ct.  965,  58  L.  Ed.  1440,  in  which  case, 
and  in  the  explanatory  opinion  in  the  same  case  on  motion  for  leave 
to  file  an  application  for  a  rehearing  of  it  (reported  in  235  U.  S.  IT, 
35  Sup.  Ct.  3,  59  L.'Ed.  104)  that  court  distinctly  adjudged  that  the 
title  to  the  specific  tract  applied  for  by  the  heirs  of  Baca  in  1863  passed 
to  them  when  on  April  9,  1864,  the  Commissioner  of  the  General  Land 
Office  approved  that  selection  and  ordered  a  survey  thereof,  the  court 
saying  (234  U.  S.  at  page  540,  34  Sup.  Ct.  972,  58  L.  Ed.  1440) : 

"The  title  having  passed  by  the  location  of  the  grant  and  the  approval  of 
it,  the  title  could  not  be  subsequently  divested  by  the  officers  of  the  Land 
Department.  Ballhiger  v.  United  States  ex  rel.  Frost,  216  U.  S.  240  [30  Sap. 
Ct.  338,  54  L.  Ed.  464],  In  other  words,  and  specifically,  the  action  of  the 
Commissioner  in  approving  the  location  of  the  grant  cannot  be  revoked  by  his 
successor  in  office,  and  an  attempt  to  do  so  can  be  enjoined.  Noble  v.  Union 
River  Logging  R.  Co.,  147  U.  S.  165  [13  Sup.  a.  271,  37  L.  Ed.  1231 ;  Philadel- 
phia Company  v.  Stimson,  223  U.  S.  605  [32  Sup.  Ct.  340,  56  L.  Ed.  570]." 

In  explaining  that  decision  the  same  court  subsequently,  in  denying 
leave  to  file  an  application  for  a  rehearing,  said : 

''The  opinion  is  explicit  as  to  the  main  elements  of  decision.  It  decides  that 
the  title  to  the  lands  involved  passed  to  the  heirs  of  Baca  by  the  location  of 
the  float  and  its  approval  by  the  officers  of  the  Land  Department  and  order 
for  survey  in  1864  in  pursuance  of  the  act  of  June  21,  1860,  c  167,  12  SUt. 
71,  72.  ♦  ♦  ♦  A  few  words  of  explanation  will  make  certain  the  extent  of 
our  decision.  In  adjustment  of  the  conflict  between  the  Baca  grant  and  the 
grant  to  the  town  of  Las  Vegas,  the  act  of  1860  was  passed.  ♦  ♦  ♦  The 
land  was  to  be  located  in  square  bodies  and  be  'vacant  land,  not  mineral,  in 
the  territory  of  New  Mexico,*  and  it  was  made  the  duty  of  the  Surveyor  Gen- 
eral of  New  Mexico  to  survey  and  locate  the  lands  when  selected  by  the 
heirs  of  Baca.  There  were  no  other  conditions,  and  these  were  fulfilled  in 
1864." 

Again,  in  speaking  of  the  contention  there  made  that  certain  Mexi- 
can grants  called  respectively  the  Tumacacori  and  Calabazas  grant 
and  the  San  Jose  de  Sonoita  grant,  conflicted  with  the  approved  selec- 
tion of  the  Baca  Float  No.  3,  the  Supreme  Court  further  said : 

"The  Tumacacori  and  Calabazas  grant  was  not  presented  to  the  Surveyor 
General  untU  June  9,  1864,  and  his  report  was  not  laW  before  Congress  until 
May  24,  1880.  A  petition  for  confirmation  of  the  San  Jose  de  Sonoita  grant 
was  not  presented  to  the  Surveyor  General  until  December,  1879.  It  will  be 
seen,  therefore,  that  there  was  no  disclosure  of  these  claims  until  after 
the  selection  of  the  Baca  grant  and  its  location  by  the  Land  D^artment,  the 
consummation  of  which  was  accomplished  by  the  approval  of  the  location 
April  9,  1864." 

We  think  this  decision  of  the  Supreme  Court  leaves  no  ground  for 
the  contention  that  there  was  any  validity  in  the  subsequent  attempted 
change  in  the  boundaries  of  the  Baca  Float  No.  3  grant,  either  on  be- 
half of  the  grantees  or  on  the  part  of  any  official  of  the  Land  Depart- 
ment. The  title  to  the  specific  tract  embraced  by  the  location  made 
on  behalf  of  the  heirs  June  17,  1863,  and  approved  by  the  Commis- 
sioner of  the  General  Land  Office  April  9,  1864,  had  passed  to  the  heirs. 
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and  there  was  therefore  no  authority  in  any  officer  of  the  Land  De- 
partment to  make  or  permit  to  be  made  any  change  in  the  location  or 
boundaries  of  what  had  theretofore  been  Baca  Float  No.  3.  Such 
being  the  express  decision  of  the  Supreme  Court  in  the  case  of  Lane 
V.  Watts,  above  cited,  it  is  needless  to  comment  any  further  upon  that 
question. 

In  so  deciding  the  court  evidently  proceeded  upon  the  view  that  the 
specific  description  contained  in  the  application  of  June  17,  1863,  iden- 
t&ed  the  land  applied  for,  and  that  the  approval  of  that  selection  by 
the  Commissioner  of  the  General  Land  Office  attached  the  title  granted 
by  Congress  to  that  specific  tract,  and  that  no  patent  was  required.  In 
its  previous  decision  of  the  case  of  Shaw  v.  Kellogg,  170  U.  S.  341,  18 
Sup.  Ct.  632,  42  L.  Ed.  1050,  the  court  had  said : 

"In  this  case  the  Land  Department  refused  to  issue  a  patent ;  decided  that 
It  had  no  power  to  do  so,  and  that  the  title  was  complete  without  one.  It 
would  seem  strange  to  hold  that  the  lack  of  a  patent  left  the  question  of 
mineral  an  open  one  when  there  was  no  authority  for  the  issue  of  a  patent, 
when  it  was  in  fact  refused  and  when  the  title  passed  the  same  as  though  a 
patent  had  issued.  There  was  not  at  the  time  of  these  transactions,  and  has 
not  since  been,  any  statute  specifically  authorizing  a  patent  for  this  land. 
Section  2447,  Rev.  Stat.  [Comp.  St.  1913,  §  5097],  taken  from  the  act  of  De- 
cember 22,  1854.  c.  10,  10  Stat.  599  [CJomp.  St.  1913,  $  5097]  applies  only  to  the 
case  of  a  claim  to  land  *which  has  heretofore  been  confirmed  by  law.*  And 
the  same  may  be  said  as  to  the  special  act  of  March  3,  1869,  c.  152,  15  Stat. 
342.  Here  there  had  been  no  claim  confirmed  to  any  tract  of  land,  but  only 
the  grant  of  a  right  to  locate.  In  that  respect  it  was  like  a  land  warrant, 
subject  to  location  anywhere  within  the  specified  territory.  As  to  land  war- 
rants, however,  there  is  a  specific  provision  for  the  issue  of  patents.  Rev. 
Stat  S  2423  [Comp.  St  1913,  $  4835].  The  Land  Department  was  therefore 
technically  right  when  it  said  that  the  statute  did  not  order  the  issue  of  a 
I  atent,  and  that  the  case  was  one  in  which  the  granting  act  with  the  approved 
r  arvey  and  location  made  a  fuU  transfer  of  title.  Very  likely  if  a  patent  had 
been  issued  the  courts  would  not  have  declared  it  void,  but  have  sustained 
it  as  the  customary  instrument  used  by  government  to  make  a  transfer  of  the 
l^al  title.  Carter  v.  Ruddy,  166  U.  S.  493  [17  Sup.  Ct.  640,  41  L.  Ed.  1000]. 
But  as  there  was  no  statute  in  terms  authorizing  a  patent,  it  was  not  within 
the  power  of  the  locators  to  compel  the  issue  of  one.  No  court  would  by 
mandamus  order  such  issuQ  in  the  absence  of  a  specific  and  direct  statute  re- 
quiring it.  So  when  the  department  refused  to  issue  one,  the  locators  had  no 
alternative  but  to  accept  that  which  the  statute  had  provided  as  the  means 
of  acquiring  and  the  evidence  of  title,  and  that  must  be  treated  as  having  all 
the  efficacy  of  a  patent." 

The  record  shows  that  subsequent  to  the  passing  of  the  title  of  the 
United  States  to  the  specific  tract  covered  by  the  location  of  June  17, 
1863,  and  confirmed  by  the  Commissioner  of  the  General  Land  Office 
April  9,  1864,  there  was  executed  to  John  S.  Watts  by  and  on  behalf 
of  the  parties  therein  named  as  grantors,  the  following  deed : 

"Know  all  men  by  these  presents:  That  we,  Luis  Baca,  Prudencia  Baca, 
Jesus  Baca,  and  Domingo,  sons  of  Luis  Maria  Baca,  residents  of  Pena  Blanca, 
territory  of  New  Mexico ;  that  we,  Josefa  Baca  y  Lucero,  wife  of  Luis  de  Lao, 
and  Altagrada  Baca,  wife  of  Francisco  Martine,  daughters  of  Luis  Maria 
Baca,  residents  of  Pena  Blanca,  New  Mexico,  in  our  own  proper  persons,  and 
we,  either  in  our  own  person  or  by  our  attorney  in  fact  Tomas  Baca,  to  wit: 
Jesus  Baca,  Tomas  Baca,  Encarnacion  Baca,  wife  of  Manuel  Viscano,  Josefa 
Baca,  wife  of  Demetrio  de  Lao,  Jose  Baca,  Tomas  Baca  2nd,  Trinidad  Baca, 
wife  of  Fernando  Delgado,  Altagracia  Baca,  wife  of  Patricio  SUva,  children 
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of  Juan  Antonio  Baca,  deceased,  son  of  Luis  Maria  Baca;  we,  Prandsco 
Silva,  Isabel  Sllva,  wife  of  Vicente  Amijo,  Jesus  Maria  Sllva,  Benito  Sllva, 
\'alentlne  Silva  and  Manuel  Silva,  children  of  Cesaria  Baca,  deceased,  who 
was  a  daughter  of  Juan  Antonio  Baca,  deceased ;  we  Isabel  Baca,  wife  of  Jose 
Decetio  Leno,  David  Baca,  Santiago  Baca,  Maria  Baca,  wife  of  Luis  Maria  Or- 
tiz, and  Adeliete  Baca,  children  of  Domingo  Baca,  deceased ;  son  of  Juan  Anto- 
nio Baca ;  we,  Antonio  Baca,  Felipe  Baca,  wife  of  Jose  Baca,  Jesus  Maria  Baca, 
Fernando  Baca,  Josefa  Baca,  wife  of  Jesus  Baca,  Polonia  Baca,  wife  of  Pedro 
Archleque,  and  Francisco  Baca,  children  of  Jose  Baca,  deceased,  son  of  Luis 
Maria  Baca;  we,  Quesciro  Baca,  Diego  Baca,  Quadalupe  Baca,  wife  of  Jesus 
Maria  Leiva,  Romaldo  Baca, .  Martina  Baca,  and  Pauline  Baca,  children  of 
Miguel  Baca,  deceased ;  son  of  Luis  Maria  Baca ;  we,  Luis  Maria  Baca,  Ale- 
jandro Baca,  Juan  de  Dlos  Baca,  and  Martlno  Baca,  children  of  Matio  Baca, 
deceased,  son  of  Luis  Marl  Baca,  deceased ;  we  Antonio  Trujlllo,  Maria  Joeefa 
TrujiUo,  wife  of  Cesarlo  Ramirez,  Andres  Trujlllo,  Juano  Trujlllo,  children 
of  Guadalupe  Baca,  daughter  of  Luis  Maria  Baca,  and  wife  of  Santiago  Tru- 
jlllo ;  and  we,  Josefa  Lopez,  wife  of  Nicolas  Amijo,  and  daughter  of  Filiciana 
Trujlllo,  deceased,  daughter  of  Guadalupe  Baca,  deceased,  Marto  Lopez,  son 
of  said  Filiciana  Trujlllo,  Altagracia  Lopez,  wife  of  Francisco  Ramirez,  and 
daughter  of  said  Feliciana  Trujlllo,  Jesus  Matio  Trujlllo,  son  of  Guadalupe 
Trujlllo,  deceased,  who  was  the  daughter  of  Guadalupe  Baca,  deceased ;  we 
Josefa  Sales,  wife  of  Jose  Martini,  and  daughter  of  Rosa  Baca,  ileceased. 
daughter  of  Luis  Maria  Baca,  Dolores  Baca,  daughter  of  Rosa  Baca,  deceased ; 
we  Esperidon  Baca,  and  Refugio  Baca,  children  of  Francisco  Baca,  deceased, 
son  of  Rosa  Baca ;  we  Josefa  Baca  y  Sanchez,  daughter  of  Luis  Maria  Baca, 
and  wife  of  Juan  Luis  Montoya ;  we  Antonio  Garcia,  Francisco  Garcia,  Maria 
Enes  Garcia,  J  nana  Maria  Garcia,  and  Maria  de  Los  Angeles  Garcia,  children 
of  Juana  Baca,  deceased  daughter  of  Luis  Maria  Baca,  and  wife  of  Jose 
Garcia;  we,  Josefa  Baca  y  Lucero,  daughter  of  Jjais  Maria  Baca,  and  wife 
of  Luis  de  Lao ;  we,  Altagracia  Baca,  daughter  of  Luis  Maria  Baca,  and  wlfle 
of  Francisco  Martini;  I,  Tomas  Gabeza  de  Baca,  owner  of  the  Interest  and 
claim  of  Manuel  Baca,  son  of  Luis  Maria  Baca,  to  his  interest  as  heir  of 
Luis  Maria  Baca  as  appears  by  deed  of  conveyance  executed  the  17th  day  of 
June,  1861,  and  duly  recorded  in  the  Record  Book  of  the  Register  of  Deeds 
for  Santa  Ana  County,  Letter  D,  pages  6-7,  and  I,  Thomas  Cabeza  de  Baca, 
owner  of  the  interest  of  Ignacio  Baca,  only  son  and  heir  of  Ramon  Baca, 
deceased,  son  of  Luis  Maria  Baca,  as  appears  by  deed  of  said  Ignacio  Baca  and 
Maria  Guadalupe  Hurtado  to  said  Tomas  Gabeza  de  Baca,  executed  on  the 
1st  day  of  June,  1881,  and  duly  recorded  in  Record  Book  D  of  Deeds  for 
Santa  Ana  County,  pages  5-6;  I,  Jesus  Maria  Cabeza  de  Baca,  owner  by 
purchase  of  the  interest  of  Jesus  Baca  y  Lucero  1st  and  the  son  of  Luis  Maria 
Baca,  as  appears  by  deed  of  said  Jesus  Baca  y  Lucero,  and  Maria  Rafaela 
Amijo,  his  wife,  executed  the  20th  day  of  August,  1861,  and  recorded  in  the 
Record  Book  Letter  D,  page  12-13  of  the  Register  of  Deeds  for  Santa  Ana 
County ;  and  I,  Francisco  Baca,  owner  by  purchase  of  the  Interest  of  Domingo 
Baca,  son  of  Luis  Maria  Baca,  for  and  in  consideration  of  the  services  of 
John  S.  Watts,  for  many  years,  in  and  about  the  business  of  said  heirs  of 
Luis  Maria  Baca,  as  the  attorney  of  said  heirs,  and  for  the  further  considera- 
tion of  three  thousand  dollars,  paid  by  the  said  John  S.  Watts,  to  Tomas 
Cabeza  de  Baca,  our  attorney  in  fact,  have  bargained,  sold  and  conveyed,  and 
by  these  presents  do  bargain,  sell  and  convey  to  the  said  John  S.  Watts,  of 
Santa  F6,  New  Mexico,  and  to  his  heirs  and  assigns  forever,  all  our  right, 
title  and  interest  and  demand  in  and  to  the  following  lands  located  upon  by 
us  as  the  heirs  of  Luis  Maria  Baca,  under  the  6th  section  of  an  act  of  Con- 
gress approved  June  21st,  1860,  to  wit:     ♦     ♦     ♦ 

"And  also  Location  No.  3.  Situate  in  the  territory  of  Ajizona,  formerly  in 
Don  Ana  County,  New  Mexico,  and  described  as  follows,  to- wit:  Commencing 
at  a  point  one  and  one-half  miles  from  the  base  of  the  Salero  Mountain  in  a 
direction  north  forty-five  degrees  east  of  the  highest  point  of  said  mountain, 
running  thence  from  said  beginning  point  west  twelve  miles  thirty-six  chains 
and  forty-four  links;   thence  south  twelve  miles,  thirty-six  chains  and  forty- 
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four  links;  thence  east  twelve  miles,  thirty-six  chains  and  forty-four  links; 
thence  north  twelve  miles,  thirty-six  chains  and  forty-four  links  to  the 
place  of  beginning  containing  ninety-nine  thousand,  two  hundred  and  eighty- 
nine  acres  and  thirty -nine  one  hundredths  acres,  more  or  less.     *     ♦     ♦ 

**To  have  and  to  hold  the  lands  aforesaid  with  all  of  the  appurtenances  and 
privileges  to  the  same  belonging  to  the  said  John  S.  Watts,  and  his  heirs  for- 
ever, in  fee  simple,  and  the  said  heirs  of  Luis  Maria  Baca,  in  person,  and  by 
their  attorney  in  fact,  Tomas  Cabeza  de  Baca,  covenant  with  the  said  John  S. 
Watts  and  his  heirs,  for  themselves  and  their  heirs,  as  follows,  to  wit: 

''1st.  That  they  are  seised  in  fee  of  the  lands  aforesaid  and  have  good 
right  and  title  to  the  same. 

**2nd.  That  the  said  lands  are  free  from  incumbrances,  and  that  they  have 
full  power  to  sell  and  convey  the  same. 

''3rd.  That  the  said  John  S.  Watts  and  his  heirs  and  assigns  shall  quietly 
enjoy  said  lands  forever,  free  from  all  claim  or  demand  of  the  said  heirs 
of  Luis  Maria  Baca,  their  heirs,  executors  and  administrators. 

"4th.  That  they  will  defend  and  protect  the  title  aforesaid  against  all 
claim  or  claims  of  title  arising  from  or  under  us  as  heirs  of  Luis  Maria  Baca, 
or  under  our  heirs  and  executors  and  administrators. 

"5th.  That  the  said  John  S.  Watts  and  his  heirs  and  assigns  shall  forever 
enjoy  the  lands  aforesaid  in  as  full  and  ample  a  manner  as  the  heirs  of  Luis 
Maria  Baca  held  and  enjoyed  the  said  lands,  just  before  the  execution  of 
this  conveyance. 

"In  witness  whereof  we  have  hereunto  set  out  hands  and  seals  this  1st 
day  of  May,  1864." 

On  the  same  day,  to  wit,  May  1,  1864,  Quirina  Baca,  Guadalupe 
Baca,  and  Jesus  Leyva,  her  husband,  Paulina  Baca,  Martina  C.  de 
Baca,  and  Romalda  Baca,  according  to  the  record,  executed  a  deed  to 
John  S.  Watts  conveying  all  their  interest  in  the  same  land  described 
in  the  last-mentioned  deed. 

January  8,  1870,  the  grantee  in  the  foregoing  deeds,  namely,  John 
S.  Watts,  executed,  for  valuable  considerations,  to  one  Christopher  E. 
Hawley,  a  deed  by  which  he — 

"remised,  released  and  quitclaimed,  and  by  these  presents  do  (es)  remise,  re- 
lease and  quitclaim  unto  the  said  party  of  the  second  part,  and  to  his  heirs 
and  assigns,  forever,  all  that  certain  tract,  piece  or  parcel  of  land  lying  and 
being  in  the  Santa  Rita  Mountains  In  the  territory  of  Arizona,  U.  S.  A.,  con- 
taining one  himdred  thousand  acres,  be  the  same  more  or  less,  granted  to  the 
heirs  of  Luis  Maria  Cabeza  de  Baca  by  the  United  States  and  by  the  said 
heirs  conveyed  to  the  party  of  the  first  part  by  deed  dated  on  the  1st  day  of 
May,  A  D.  1864,  bounded  and  described  as  follows:  Beginning  at  a  point 
three  miles  west  by  south  from  the  building  known  as  the  Hacienda  de  Santa 
Rita,  running  thence  north  twelve  miles  thirty-six  chains  and  forty-four  links, 
running  thence  east  twelve  miles  thirty-six  chains  and  forty-four  links,  thence 
south  twelve  miles  thirty-six  chains  and  forty-four  links,  thence  west  twelve 
miles,  thirty-six  chains  and  forty-four  links,  to  the  point  or  place  of  beginning: 
The  said  tract  of  land  being  known  as  Location  No.  3  of  the  Baca  Series,  to- 
gether with  all  and  singular  the  tenements,  hereditaments  and  appurtenances 
thereunto  belonging  or  in  any  wise  appertaining,  and  the  reversion  and  rever- 
sions, remainder  and  remainders,  rents,  issues  and  profits  thereof;  and 
also  the  estate,  right,  title,  interest,  property,  possession,  claim  and  demand 
whatsoever,  as  well  in  law  as  in  equity,  of  the  said  party  of  the  first  part, 
of,  in  or  to  the  above-described  premises,  and  every  part  and  parcel  thereof, 
with  the  appurtenances;  to  have  and  to  hold  all  and  singular  the  above- 
mentioned  and  described  premises,  together  with  the  appurtenances,  unto  the 
said  party  of  the  second  part,  his  heirs  and  assigns  forever. 

**In  witness  whereof,  the  said  party  of  the  first  part  has  hereunto  set  his 
hand  and  seal  the  day  and  year  first  above  written. 

"John  S.  Watts.    [Seal]" 
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Subsequently,  and  on  May  30,  1871,  all  of  the  heirs  of  Luis  Maria 
Baca  except  Antonio  (also  called  in  the  record  Jose  Antonio)  Baca  (if 
he  was  an  heir)  executed  to  the  said  John  S.  Watts  a  deed  in  words 
and  figures  as  follows : 

'*A11  of  us  for  and  In  consideration  of  the  sum  of  six  thousand  and  ei^ 
hundred  dollars,  paid  by  John  S.  Watts  to  Tomas  Cabeza  de  Baca,  agent 
and  attorney  in  fact  of  the  heirs  of  Luis  Maria  Baca,  deceased,  have  bargained, 
sold,  and  conveyed,  and  do  by  these  presents  bargain,  seU,  and  convey  to  John 
S.  Watts,  his  heirs  and  assigns  forever,  the  following  described  tract  of  land, 
situate  in  the  territory  of  Arizona  and  bounded  as  follows" 

— giving  a  description  of  a  tract  of  land  of  large  acreage  not  here  in- 
volved, and  which  description  is  therefore  here  omitted,  the  deed  pro- 
ceeding as  follows : 

"To  have  and  to  hold  the  said  lands  to  the  said  John  S.  Watts,  his  heirs 
and  assigns  forever,  free  from  ail  claims  of  ourselves  as  heirs  of  Luis  Biaria 
Baca,  deceased,  and  of  all  i>ersons  claiming  by,  through,  or  under  us,  together 
with  all  the  privileges  and  appurtenances  to  the  said  land  belonging,  and  the 
said  heirs  of  the  said  Luis  Maria  Baca,  and  the  said  Tomas  Cabeza  de  Baca 
as  owner  and  as  the  attorney  in  fact  of  the  said  heirs  of  Luis  Maria  Baca, 
deceased,  now  covenant  and  agree  with  the  said  Jolrn  S.  Watts,  his  heirs  and 
assigns,  as  follows: 

"First  That  they  are  the  sole  lawful  heirs  of  Luis  Maria  Baca ;  that  they 
are  seised  in  fee  of  said  land  and  have  good  right  and  title  to  the  same  and 
authority  to  sell  and  dispose  of  the  same ;  that  said  land  is  free  from  all  in- 
cumbrances resulting  from  them. 

"Second.  That  the  said  John  S.  Watts,  his  heirs  and  assigns,  shall  quietly 
enjoy  the  possession  of  said  land  free  from  all  claim  or  demands  of  the  said 
heirs  of  Luis  Maria  Baca,  their  heirs,  executors,  administrators,  and  assigns. 

"Third.  That  we  will  defend  and  protect  the  title  of  the  S€dd  John  S.  Watts, 
his  heirs  and  assigns,  to  the  said  lands  against  all  claims  and  demands  aris- 
ing through  or  under  us  as  heirs  of  the  said  Luis  Maria  Baca,  deceased,  or 
under  persons  claiming  to  be  heirs  of  Luis  Ma.  Baca,  deceased ;  and  that  the 
said  John  S.  Watts,  his  heirs  and  assigns  shall  have  and  hold  said  lands  in 
as  full,  perfect  and  ample  a  manner  as  the  said  heirs  of  Luis  Ma.  Baca,  de- 
ceased, had  and  held  said  lands  just  before  the  execution  of  said  conveyance; 
and  the  said  heirs  of  Luis  Ma.  Baca,  above  mentioned,  now  ratify  and  con- 
firm the  title  made  by  us  by  our  attorney,  Tomas  Cabeza  de  Baca,  to  J<^m  S. 
Watts,  his  heirs  and  assigns,  on  the  1st  day  of  May,  1804,  for  the  lands  de- 
scribed in  Location  Number  Two,  situate  on  the  Canadian  river  in  San 
Miguel  county,  New  Mexico,  and  Location  Number  Four  situate  in  Saguatch 
county,  Colorado  Territory,  and  Location  Number  Three,  situate  in  Arizona 
Territory,  containing  each  99,289  39/100  acres,  the  boundaries  of  which  are 
set  forth  and  described  in  said  deed;  and,  the  said  heirs  of  the  said  Lois 
Maria  Baca,  deceased,  executing  this  deed  as  herein  set  forth,  relinquish  and 
quitclaim  to  said  John  S.  Watts,  his  heirs  and  assigns,  all  their  right,  title 
and  interest  in  all  the  lands  in  said  deed  of  May  1st,  1864,  mentioned  and 
described." 

It  is  undisputed  that  Luis  Maria  Baca  had  18  sons  and  daughters, 
but  a  material  issue  in  the  case  was  whether  Antonio  Baca,  under 
whom  Joseph  E.  Wise  and  Margaret  W.  Wise  claim  title,  was  also  an 
heir,  and  whether,  if  such  heir,  he  was  one  of  the  grantees  under  the 
act  of  Congress  of  June  21,  1860. 

The  court  below  found  from  the  evidence  that  Antonio  Baca  was 
a  son  of  Luis  Maria  Baca,  and  died  before  the  latter,  and  that  his 
heirs  inherited  V^®  of  the  land  in  controversy,  and  that  the  appellant 
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Joseph  E.  Wise  and  the  defendant  to  the  suit  Margaret  W.  Wise  (who 
took  no  appeal)  through  various  mesne  conveyances  acquired  in  equal 
shares  all  of  the  interest  of  the  heirs  of  Antonio  Baca.  That  question 
of  heirship  and  right  of  inheritance  from  him  of  any  interest  in  the 
land  in  controversy  and  that  finding  and  decision  of  the  court  will 
be  considered  further  on. 

Passing  for  the  present  the  rights  claimed  under  Antonio  Baca,  it 
appears  from  the  record,  and  is  undisputed,  that  John  S.  Watts  died 
in  1876,  leaving  surviving  him  a  widow,  two  sons,  and  two  daughters, 
having  made  no  other  deed  than  that  to  Hawley,  purporting  to  con- 
vey any  interest  in  either  the  1863  location  or  the  1866  attempted  lo- 
cation of  the  Baca  Float  No.  3  grant. 

The  complainants  and  appellants  Watts  and  Davis,  and  the  defend- 
ants, appellants,  and  appellees  Bouldin,  deraign  their  alleged  titles  under 
mesne  conveyances  from  the  aforesaid  deed  to  Hawley  from  John  S. 
Watts  of  date  January  8,  1870,  the  former  to  the  south  half  and  the 
latter  to  the  north  half  of  the  tract  in  controversy,  to  wit,  the  specifi- 
cally described  tract  as  located  in  1863. 

The  defendant  and  appellant  Santa  Cruz  Development  Company  de- 
raigns  its  alleged  interest,  and  the  defendant  and  appellant  Joseph  E. 
Wise  deraigns  some  alleged  interest,  under  mesne  conveyances  from 
the  widow  and  heirs  of  John  S.  Watts.  Therefore  it  is  clear  that  if 
the  deeds  to  Watts  of  May  1,  1864,  conveyed  the  interest  of  all  of 
the  heirs  of  Luis  Maria  Baca  in  and  to  the  tract  specifically  located  in 
1863,  or  if  the  confirmatory  deed  to  Watts  of  May  30,  1871,  had  that 
effect  and  inured  to  the  benefit  of  Hawley,  his  heirs  and  assigns,  noth- 
ing remained  in  John  S.  Watts  subsequent  to  the  execution  of  his  deed 
to  Hawley,  and  therefore  his  heirs  inherited  no  interest  in  the  property 
in  controversy  upon  his  death,  and  of  course  could  convey  none  to 
any  one. 

It  does  not  seem  to  admit  of  question  that  such  of  the  heirs  of  Luis 
Maria  Baca  as  personally  or  through  a  duly  authorized  representative 
executed  the  deeds  of  May  1,  1864,  to  John  S.  Watts,  thereby  conveyed 
to  him  all  of  their  interest  in  the  tract  of  land  in  controversy,  for  in 
those  deeds  the  land  described  included  Baca  Tract  No.  3,  declared 
to  have  been  located  by  the  grantors  "as  the  heirs  of  Luis  Maria  Baca 
under  the  6th  section  of  an  act  of  Congress  approved  June  21,  I860,'' 
and  which  tract  was  also  therein  described  by  the  exact  specific  de- 
scription given  in  the  location  thereof  made  in  1863  and  confirmed  by 
the  Commissioner  of  the  General  Land  Office  April  8,  1864.  The 
subsequent  deed  from  the  grantee  in  the  last-mentioned  deeds,  John  S. 
Watts,  however,  to  Christopher  E.  Hawley,  remised,  released,  and 
quitclaimed  to  him — 

"and  to  his  heirs  and  assigns,  forever,  all  that  certain  tract,  piece  or  parcel 
of  land  lying  and  being  in  the  Santa  Rita  Mountains  in  the  territory  of  Arizo- 
na, U.  S.  A.,  containing  one  hundred  thousand  acres,  be  the  same  more  or 
less,  granted  to  the  heirs  of  Luis  Maria  Cabeza  de  Baca  by  the  United  States 
and  by  the  said  heirs  conveyed  to  the  party  of  the  first  part  by  deed  dated  on 
the  1st  day  of  May,  A.  D.  1864,  bounded  and  described  as  follows:  Beginning 
at  a  point  three  miles  west  by  south  from  the  building  known  as  the  Hacienda 
de  Santa  Rita,  running  thence  north  twelve  miles  thirty-six  chains  and  forty- 
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four  links,  running  thence  east  twelve  miles,  thirty-six  chains  and  forty-f6ar 
links,  thence  south  twelve  miles,  thirty-six  chains  and  forty-four  links,  thence 
west  twelve  miles,  thirty-six  chains  and  forty-four  links,  to  the  point  or  place 
of  beginning:  The  said  tract  of  land  being  known  as  Location  No.  3  of  the 
Baca  Series,  together  with  all  and  singular  the  tenements,  hereditaments  and 
appurtenances  thereunto  belonging,  or  in  any  wise  appertaining,  and  the  re- 
version and  reversions,  remainder  and  remainders,  rents,  issues  and  profits 
thereof ;  and  also  the  estate,  right,  title,  interest,  property,  possession,  cdalm 
and  demand  whatsoever,  as  well  in  law  as  in  equity,  of  the  said  party  of  the 
first  part,  of,  in  or  to  the  above-described  premises,  and  every  part  and  parcel 
thereof,  with  the  appurtenances;  to  have  and  to  hold  all  and  singular  the 
above  mentioned  and  described  premises,  together  with  the  appurtenances, 
unto  the  said  party  of  the  second  part,  his  heirs  and  assigns  forever." 

It  will  be  at  once  seen  that  the  specific  description  in  this  deed  is 
that  of  the  attempted  location  of  1866,  adjudged  void  by  the  Supreme 
Court  in  the  case  of  Lane  v.  Watts,  supra,  and  as  to  which  specifically 
described  tract  the  grantor  had  no  title  except  to  a  narrow  strip  there- 
of covered  also  by  the  1863  location  of  the  grant. 

It  is  insisted  that  the  deed  last  mentioned  was  a  quitclaim  deed  only, 
and  that  the  subsequent  confirmatory  deed  from  the  heirs  of  Luis  Maria 
Baca  of  date  May  30,  1871,  to  John  S.  Watts,  did  not  inure  to  the 
benefit  of  Hawley,  and  that  all  that  the  latter  got  by  his  deed  from 
John  S.  Watts  was  the  narrow  strip  of  land  included  in  both  the 
approved  location  of  1863  and  the  attempted,  but  void,  location  of  1866. 

[1]  It  almost  goes  without  saying  that  the  paramount  object  in  the 
construction  of  a  deed  is  to  give  effect  to  the  intention  of  the  parties 
to  it.  Authorities  to  that  effect  might  readily  be  cited  by  the  hundreds, 
but  it  is  needless  to  consume  space  for  that  purpose.  Such  intention, 
of  course,  is  to  be  gathered  from  a  consideration  of  the  entire  in- 
strument read  in  the  light  of  the  facts  and  circumstances  under  which 
it  was  executed. 

[2]  Taking  up  the  deed  from  Watts  to  Hawley,  the  first  thing  to  be 
noted  is  that  it  does  not  purport  to  convey  more  than  one  tract  of 
land,  although  it  undertakes  to  apply  to  it  three  descriptions.  The  first 
and  third  of  those  descriptions  sufficiently  describe  the  tract  of  land 
in  controversy,  while  the  second  describes  it  by  the  metes  and  bounds 
given  in  the  void  location  attempted  to  be  made  in  1866.  In  substance 
the  first  describes  it  as  that  certain  tract  of  land  lying  in  the  Santa 
Rita  Mountains  territory  of  Arizona,  granted  to  the  heirs  of  Luis 
Maria  Cabeza  de  Baca  by  the  United  States  and  by  the  said  heirs  con- 
veyed to  the  grantor  Watts  by  deed  dated  May  1,  1864,  containing 
100,000  acres  more  or  less.  The  land  thus  described  is  not  only  sus- 
ceptible of  identification  by  reference  to  the  grant  made  by  Congress 
to  the  Baca  heirs,  but  also  by  the  deeds  of  May  1,  1864,  from  those 
heirs  to  Watts,  in  which  deeds,  as  has  been  shown,  the  land  in  ques- 
tion was  described  by  reference  to  the  congressional  grant,  and  also 
by  the  specific  boundaries  thereof  given  in  the  only  valid  location  of 
the  grant  made  in  1863  and  confirmed  by  the  Commissioner  of  the 
General  Land  Office  in  1864.  The  second  description  given  in  the 
Hawley  deed  consisted  of  the  metes  and  bounds  given  in  the  attempted 
and  void  location  of  1866,  which,  except  as  to  the  narrow  strip  em- 
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braced  by  the  valid  location  of  1863,  covered  a  tract  of  land  in  which 
the  grantor  had  no  interest.  Reading  the  deed  without  any  reference 
to  the  facts  and  circumstances  under  which  it  was  executed,  it  does 
not  seem  that  there  should  be  any  doubt  that  the  false  description 
should  be  rejected  and  effect  given  to  the  two  true  descriptions  given 
in  the  deed  of  the  land  undertaken  to  be  conveyed  by  the  grantor.  In 
referring  to  the  maxim  "Falsa  demonstratio  non  nocet,"  it  is  said,  in 
Broom's  Legal  Maxims,  p.  629,  et  seq. : 

"Falsa  demonstratio  may  be  defined  to  be  an  erroneous  description  of  a  per- 
son or  thing  in  a  written  instrument;  and  the  above  rule  respecting  it  may 
be  thus  stated  and  qualified:  As  soon  as  there  is  an  adequate  and  sufficient 
definition,  with  convenient  certainty,  of  what  is  intended  to  pass  by  the 
particular  instrument,  a  subsequent  erroneous  addition  will  not  vitiate  it. 
'Quicquid  demonstratse  rei  additur  satis  demonstratse  frustra  est.'  The  char- 
acteristic of  cases  within  the  principal  maxim  being  that  *the  description  so 
far  as  it  is  false  applies  to  no  object  at  all,  and  so  far  as  it  is  true  applies 
to  one  only.* " 

And,  after  referring  to  the  application  of  the  maxim  by  various 
judges  to  wills,  it  is  further  said: 

"The  foregoing  observations  are,  in  the  main,  appUcable  not  only  to  wills, 
but  to  other  instruments;  so  that  the  characteristic  of  cases  strictly  within 
the  above  rule  is  this,  that  the  description,  so  far  as  it  is  false,  applies  to  no 
subject,  and,  so  far  as  It  Is  true.  It  applies  to  one  subject  only ;  and  the  court, 
in  these  cases,  rejects  no  words  but  those  which  are  shown  to  have  no  appli- 
cation to  any  subject." 

j-rooking  to  the  circumstances  of  the  case  as  disclosed  by  the  rea>rd, 
we  find  them  strongly  confirmatory  of  the  view  we  take  of  the  deed 
itself.  John  S.  Watts,  it  appears,  was  at  one  time  a  Justice  of  the 
Supreme  Court  of  New  Mexico,  had  represented  that  territory  as  a 
delegate  to  Congress,  and  was  employed  to  present  the  claim  of  the 
heirs  of  l,uis  Maria  Baca  to  the  l,as  Vegas  grant  to  the  United  States 
tribunal  for  confirmation,  and  did  so,  as  we  shall  presently  see.  As 
early  as  March  2,  1863,  which  was  after  the  making  of  the  grant  by 
Congress  of  June  21,  1860,  but  before  any  location  of  the  grant  made 
by  the  sixth  section  of  that  act,  John  S.  Watts  executed  to  one  Wil- 
liam Wrightson,  of  Cincinnati,  Ohio,  an  instrument  reciting  that  he. 
Watts,  was  "the  owner  of  one  of  the  unlocated  floats  containing  about 
one  hundred  thousand  acres  of  land  granted  to  the  heirs  of  Luis  Maria 
Baca"  by  the  sixth  section  of  the  act  of  Congress  of  June  21,  1860,  and 
reciting  that  he,  Watts,  then  had  "full  power  and  authority  to  make 
the  location  for  said  heirs  under  said  act,  and  cause  to  be  made  a 
title  in  fee  of  the  same  after  such  proper  location  and  survey,"  and 
then  proceeded  to  declare  in  and  by  the  said  instrument  as  follows: 

"Now,  therefore,  be  It  further  known  that  I,  John  S.  Watts,  have  this  day 
sold  to  William  Wrightson,  of  the  dty  of  Cincinnati,  state  of  Ohio,  the  said 
unlocated  tract  with  all  of  Its  privileges,  for  and  In  consideration  of  the  sum 
of  one  hundred  and  ten  thousand  dollars,  the  receipt  whereof  is  hereby 
acknowledged,  and  I  hereby  bind  myself,  my  heirs,  executors  or  administra- 
tors, to  make  a  full  and  complete  title  in  fee  simple  of  said  land  to  said 
William  Wrightson,  his  assigns  or  legal  representatives,  whenever  thereunto 
req\iired.    And  I,  the  said  John  S.  Watts,  hereby  authorize  and  empower  the 
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said  W.  Wrlghtson  to  make  the  location  under  the  said  act  in  as  fall  and  ample 
manner  as  the  said  heirs  could  do  the  same." 

The  record  shows  that  subsequent  to  the  selection  on  June  17,  1863, 
of  the  land  in  controversy,  by  John  S.  Watts,  as  the  third  of  the  tracts 
granted  to  the  heirs  of  Luis  Maria  Baca  by  Congress,  Wrightson,  to 
whom  Watts  had  for  a  large  consideration  agreed  to  convey  in  advance 
of  its  location  the  float  then  claimed  by  him,  found  upon  examination 
that  most  of  the  land  intended  to  be  included  in  the  location  made  by 
Watts  in  1863  had  been  left  out  by  mistake,  which  discovery  was  the 
basis  of  the  abortive  attempt  to  change  the  boundaries  of  the  grant 
initiated  in  1866  by  Watts  through  his  application  to  the  Commis- 
sioner of  the  General  Land  Office  of  date  April  30,  1866,  the  specific 
descriptfon  of  which  latter  attempted  location  was,  as  has  been  seen,  in- 
serted in  the  deed  from  Watts  to  Hawley,  the  assignee  through  various 
mesne  conveyances  of  the  interests  of  Wrightson.  So  far  as  the  acts 
of  the  respective  parties  to  the  Hawley  deed  are  concerned,  it  is  there- 
fore difficult  to  see  what  clearer  indications  could  be  shown  of  the  in- 
tent of  both  the  grantor  and  grantee  of  that  deed,  that  it  should  con- 
vey all  of  the  interest  of  Watts  in  Baca  Tract  No.  3,  than  the  descrii>- 
tions  inserted  in  the  deed  already  set  out,  and  which  therefore  need 
not  be  repeated. 

We  have  examined  with  care  the  cases  of  Prentice  v.  Northern 
Pacific  Railroad,  154  U.  S.  163,  14  Sup.  Ct.  997,  38  L.  Ed.  947,  and 
Prentice  V.  Steams,  113  U.  S.  435,  5  Sup.  Ct.  547,  28  L.  Ed.  1059,  so 
much  relied  upon  by  some  of  the  counsel  in  the  case.  The  deed  under 
consideration  in  those  cases  first  described  the  land  by  metes  and 
bounds,  and  then  added  "and  being  the  land  set  oflF  to  the  Indian  chief 
Buffalo  by  the  Indian  Treaty  of  September  30,  A.  D.  1854,  and  was 
afterwards  disposed  of  by  said  BuflFalo  to  said  Armstrong  and  is  now 
recorded  with  the  government  documents."  The  court  held  that  the 
added  words  were  intended  to  describe  generally  what  was  first  de- 
scribed specifically,  and,  if  otherwise  sufficient,  could  not  be  regarded 
as  an  independent  description.  In  other  words,  a  disregard  of  the 
specific  description  would  have  left  the  deed  without  any  description 
by  which  the  land  granted  could  be  identified,  which  is,  as  has  been 
shown,  essentially  diflferent  from  the  case  here. 

But  it  is  further  contended  that  at  the  time  of  the  execution  of 
the  deed  from  Watts  to  Hawley  the  former  had  not  acquired  the  in- 
terests of  all  of  the  heirs  of  I^uis  Maria  Baca  other  than  Antonio, 
and  that  that  deed  was  a  quitclaim  deed  only,  and  therefore  that  the 
interests  of  alhof  the  other  heirs  of  Luis  Maria  Baca  that  passed  by 
the  confirmatory  deed  to  Watts  executed  May  30,  1871,  did  not  inure 
to  the  benefit  of  Hawley  or  his  assigns. 

[3]  We  are  therefore  next  to  determine  the  true  character  of  the 
Hawley  deed.  It  is  to  be  remembered  that  an  ordinary  deed  of  release 
and  quitclaim  is  a  conveyance  only  of  the  grantor's  right,  title,  and 
interest  in  the  land  described  in  the  deed,  and  is  not  a  conveyance, 
quitclaim,  or  release  of  the  land  itself.  A  deed  of  this  character,  said 
the  Supreme  Court  in  Van  Rensselaer  v.  Kearney  et  al.,  11  How. 
297,  322  (13  I..  Ed.  703)— 
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"purports  to  convey,  and  Is  understood  to  convey,  notMng  more  than  the 
interest  or  estate  of  which  the  grantor  is  seised  or  possessed  at  the  time,  and 
does  not  operate  to  pass  or  bind  an  interest  not  then  in  existence.  The  bar- 
gain between  the  parties  proceeds  upon  this  view,  and  the  consideration  is 
regulated  in  conformity  with  it  If  otherwise,  and  the  vendee  has  contracted 
for  a  particular  estate,  or  for  an  estate  In  fee,  he  must  take  the  precaution  to 
secure  himself  by  the  proper  covenants  of  title.  But  this  principle  is  applica- 
ble to  a  deed  of  bargain  and  sale  by  release  or  quitclaim,  in  the  strict  and 
proper  sense  of  that  species  of  conveyance.  And  therefore,  if  the  deed  bears 
on  its  face  evidence  that  the  grantors  intended  to  convey,  and  the  grantee 
expected  to  become  invested  with,  an  estate  of  a  particular  description  or 
quality,  and  that  the  bargain  had  proceeded  upon  that  footing  between  the 
parties,  then,  although  it  may  not  contain  any  covenants  of  title  in  the  tech- 
nical sense  of  the  term,  still  the  legal  operation  and  effect  of  the  instrument 
will  be  as  binding  upon  the  grantor  and  those  claiming  under  him,  in  respect 
to  the  estate  thus  described,  as  if  a  formal  covenant  to  that  effect  had  been  in- 
serted ;  at  least,  so  far  as  to  estop  them  from  ever  afterwards  denying  that 
he  was  seised  of  the  particular  estate  at  the  time  of  the  conveyance." 

See,  also,  note  to  the  case  of  Mosier  v.  Carter,  35  L.  R.  A.  (N.  S.) 
1182,  where  the  foregoing  observations  are  quoted  and  many  other 
cases  to  the  same  effect  cited. 

Does  not  the  deed  from  Watts  to  Hawley  bear  upon  its  face  evi- 
dence that  the  grantor  intended  to  convey,  and  the  grantee  expected 
to  become  invested  with,  the  one  tract  of  land  therein  undertaken  to  be 
conveyed?  In  our  opinion,  undoubtedly  so.  It  is  true  that  the  words 
"remise,  release,  and  quitclaim"  are  used  in  the  granting  clause,  but 
it  is  also  true  that  so  far  from  the  deed  purporting  to  remise,  release, 
and  quitclaim  only  all  the  right,  title,  and  interest  of  the  grantor,  it 
plainly  manifests,  we  think,  the  intent  of  the  grantor  to  convey,  and 
of  the  grantee  to  receive  and  forever,  by  himself  and  his  heirs  and 
assigns,  hold  the  property  itself.  Not  purporting  to  convey  only  all 
the  right,  title,  and  interest  of  the  grantor,  the  deed  in  terms  remised, 
released,  and  quitclaimed  to  the  party  of  the  second  part  thereto,  and 
to  his  heirs  and  assigns  forever,  all  of  that  certain  tract  of  land  de- 
scribed :  First,  as  the  land  granted  to  the  heirs  of  l,uis  Maria  Cabeza 
de  Baca  by  the  United  States  and  by  the  said  heirs  conveyed  to  the 
party  of  the  first  part  thereto  by  a  deed  dated  May  1,  1864 ;  second, 
according  to  the  courses  and  distances  given  in  the  attempted  location 
of  1866;  and,  lastly,  as  the  tract  of  land  known  as  "Location  No.  3" 
of  the  Baca  Float  Series,  the  deed  proceeding  as  follows : 

"And  also  the  estate,  right,  title,  interest,  property,  possession,  claim  and 
demand  whatsoever,  as  well  in  law  as  in  equity,  of  the  said  party  of  the  first 
part  of,  in  or  to  the  above  described  premises.  ♦  ♦  ♦  To  have  and  to  hold 
all  and  singular  the  above  mentioned  and  described  premises  together  with 
the  appurtenances,  unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns  forever." 

In  speaking  of  the  difference  between  a  deed  in  which  the  grantor 
only  quitclaimed  all  of  his  interest  in  the  land  described  in  it  and  one 
in  the  form  of  a  grant,  bargain,  and  sale,  the  Supreme  Court  said,  in 
the  case  of  Moelle  v.  Sherwood,  148  U.  S.  21,  29,  13  Sup.  Ct.  426,  429 
(37  L.  Ed.  350): 

"If  the  grantor  in  either  case  at  the  time  of  the  execution  of  his  deed 
possesses  any  claim  to  or  interest  in  the  property,  it  passes  to  the  grantee. 
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In  the  one  case,  that  of  bargain  and  sale,  he  impliedly  asserts  the  possession 
of  a  claim  to  or  interest  in  the  property,  for  it  is  the  property  itself  which  he 
sells  and  undertakes  to  convey.  In  the  other  case,  that  of  quitclaim,  the 
grantor  afllrms  nothing  as  to  the  ownership,  and  undertakes  only  a  release  of 
any  claim  to  or  interest  in  the  premises  which  he  may  possess  without  assert- 
ing the  ownership  of  either." 

[4]  As  has  been  seen,  the  deed  from  Watts  to  Hawley  did  not  un- 
dertake to  quitclaim  only  the  interest  of  the  grantor  in  the  land  de- 
scribed therein,  but,  on  the  contrary,  and  for  the  reasons  stated,  un- 
dertook, as  we  think,  to  convey  the  land  itself.  That  being  so,  that 
such  title  as  Watts  afterwards  acquired  to  the  tract  in  controversy  by 
the  confirmatory  deed  executed  to  him  by  all  of  the  heirs  Of  Luis  Maria 
Baca  except  Antonio  (assuming  him  to  have  been  an  heir)  inured  to 
the  benefit  of  Hawley  and  his  assigns  is  clear  upon  well-settled  prin- 
ciples. That  confirmatory  deed  contains,  as  has  been  seen,  an  express 
covenant  that  its  grantors  constitute  all  of  the  lawful  heirs  of  Luis 
Maria  Baca,  and  in  terms  ratified  and  confirmed  the  preceding  deeds 
of  May,  1864,  purporting  to  have  been  executed  on  behalf  of  all  of 
such  heirs  to  him,  and  to  have  conveyed  all  of  their  interest  in  the 
land  in  controversy,  and  expressly  confirming  the  same  to  the  grantee 
Watts  and  his  assigns.  We  are  of  the  opinion  that  the  court  below  was 
right  in  holding  that  the  assignees  of  Watts  thereby  acquired  the  in- 
terests of  all  of  the  grantors  in  those  deeds.  That  court,  however, 
found  as  a  fact  that  Antonio  Baca  (also  called  in  the  record  Jose  An- 
tonio Baca)  was  a  son  of  Luis  Maria  Baca,  and  that  the  heirs  of  An- 
tonio inherited  an  imdivided  ^/i»  of  the  land  in  controversy,  which  ^/i* 
interest  had  been  acquired  through  various  mesne  conveyances  by  Jos- 
eph E.  Wise  and  Margaret  W.  Wise  in  equal  shares,  who  still  hold  Ae 
same.  Against  that  finding  and  conclusion  it  is  strenuously  contended 
that  there  was  no  competent  proof  that  Antonio  was  a  son  of  Luis 
Maria  Baca,  and  that  if  there  was  that  neither  Antonio  nor  any  of 
his  heirs  ever  inherited  any  interest  in  the  land  in  controversy,  and  as 
a  consequence  that  his  heirs  had  no  interest  therein  to  convey. 

The  principal  witness  introduced  to  show  that  Antonio  Baca  was  a 
son  of  Luis  Maria  Baca  was  Marcos 'C.  de  Baca,  who  was  a  grantcw 
in  one  of  the  deeds  executed  to  Watts  May  1,  1864,  and  he,  over  the 
objections  of  adverse  parties  to  the  interests  claimed  imder  Antonio, 
was  permitted  to  testify,  among  other  things,  that  long  subsequent  to 
the  execution  oT  the  deeds  of  1864  and  1871  above  referred  to,  Pru- 
dencio,  Manuel,  and  Domingo  Baca  (who  were  also  grantors  in  those 
deeds)  had  told  him  that  there  was  a  son  of  Luis  Maria  Baca  named 
Antonio  Baca,  who  died  before  his  father,  and  which  son  left  heirs  (be- 
ing the  heirs  through  whom  Joseph  E.  Wise  and  Margaret  W.  Wise 
claim  the  interests  that  were  awarded  to  them  by  the  decree  below). 
The  grounds  of  the  objections  were,  in  substance,  that  they  were  not 
statements  ante  litam  motam,  that  they  were  statements  made  by  grant- 
ors after  they  had  parted  with  their  title  and  in  disparagement  of  the 
title  of  their  grantees,  and  that  Joseph  E.  Wise  claimed  some  interest 
under  the  Hawley  and  confirmatory  deeds,  and  is  therefore  bound  by 
all  of  the  recitals  thereof.  In  the  view  we  take  of  the  grant  in  ques- 
tion, we  do  not  find  it  necessary  to  pass  upon  the  action  of  the  trial 
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court  in  overruling  the  objections,  nor  upon  the  sufficiency  of  the  evi- 
dence to  sustain  the  finding  made  by  it  that  Antonio  Baca  was  a  son 
of  Luis  Maria  Baca.  We  assume  that  Luis  Maria  Baca  had  a  son 
named  Antonio  Baca,  who  died  before  his  father.  The  latter  died  in 
1827,  leaving  a  will,  and  we  find  in  the  proceedings  upon  his  estate, 
introduced  in. evidence  in  the  present  case,  evidence  of  the  fact  that 
there  was  a  son  who  had  died  before  his  father,  leaving  a  widow. 
The  record  shows  that  it  was  that  Antonio  Baca  imder  whom  the  ap- 
pellees Joseph  E.  Wise  and  Margaret  W.  Wise  claim,  and  were  award- 
ed by  the  judgment  of  the  court  below,  in  equal  parts,  an  undivided 
^/i*  interest  in  the  land  in  controversy.  It  is  important  to  make  that 
fact  plain  because  of  the  further  fact  that  Luis  Maria  Baca  left  among 
his  18  surviving  children  a  son  named  Juan  Antonio  Baca,  as  ap- 
pears from  the  petition  filed  by  John  S.  Watts  with  the  Surveyor  Gen- 
eral of  the  Territory  of  New  Mexico  on  behalf  of  the  surviving  heirs 
at  law  of  Luis  Maria  Cabeza  de  Baca,  deceased,  for  the  confirmation 
of  a  Mexican  grant  called  Ojo  del  Espiritu  Sant,  in  which  petition  he 
expressly  alleged,  among  other  things,  that  the  said  Luis  Maria  Cabeza 
de  Baca — 

•left  him  surviving,  as  his  heirs,  the  following  children,  to  wit:  Luis  Baca, 
Prudendo  Baca,  Jesus  Baca,  Sr.,  Jesus  Baca,  Jr.,  Felipe  Baca,  Domingo  Baca, 
Manuel  Baca,  Josefa  Baca  y  Salae,  Josefa  Baca  y  Sanchez,  Juan  Antonio 
Baca,  Jose  Baca,  Jose  Miguel  Baca,  Ramon  Baca,  Matia  Baca,  Guadalupa 
Baca,  Altagracie  Baca,  Rosa  Baca,  Juan  Paula  Baca/* 

"This  statement,"  said  the  attorney  for  the  appellees  Joseph  E.  Wise 
and  Margaret  W.  Wise  in  his  brief,  "on  the  part  of  John  S.  Watts  as 
attorney  for  the  heirs,  made  in  1860,  is  that  tiie  said  Luis  Maria  Baca 
left  18  children  surviving  him.  As  the  will  of  Baca  showed  that  Luis 
Maria  Baca  had  one  son  who  died  before  he  died,  he  must  have  had 
19  children,  of  whom,  as  stated  in  the  petition  of  Watts,  18  survived 
him,  and,  as  stated  in  the  will,  one  died  before  he  died.  The  question 
of  fact  was  then  presented  upon  the  trial  as  to  who  the  nineteenth 
son  was  who  died  before  his  father,  leaving  a  widow  by  the  name  of 
Francisca  Garveso." 

The  grant  made  by  section  6  of  the  act  of  June  21,  1860,  had  its 
origin  in  two  conflicting  Mexican  grants  to  a  large  body  of  land  in  and 
around  Las  Vegas,  N.  M.,  one  having  been  made  to  Luis  Maria  Baca 
(also  called,  as  has  been  said,  Luis  Maria  Cabeza  de  Baca),  and  the 
other  to  the  town  of  Las  Vegas.  The  history  of  those  grants  is  given 
in  the  cases  of  Shaw  v.  Kellogg,  170  U.  S.  312,  18  Sup.  Ct.  632,  42 
L.  Ed.  1050,  Maese  v.  Herman,  183  U.  S.  572,  22  Sup.  Ct.  91,  46  L. 
Ed.  335,  Priest  v.  Las  Vegas,  232  U.  S.  604,  34  Sup.  Ct.  443,  58  L. 
Ed.  751,  and  Une  v.  Watts,  234  U.  S.  525,  34  Sup.  Ct.  965,  58  L. 
Ed.  1440. 

The  legislation  of  Congress  for  the  adjustment  of  grants  of  Spanish 
or  Mexican  origin  in  New  Mexico  was  essentially  different  from  that 
in  respect  to  those  of  like  origin  in  California;  the  latter  being  pro- 
vided for  by  the  act  of  Congress  of  March  3,  1851  (9  Stats.  631,  c. 
41),  and  the  former  by  the  act  of  July  22,  1854  (10  Stats.  308,  c.  103). 
No  jurisdiction  over  such  claims  in  New  Mexico  was  conferred  upon 
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the  courts ;  final  action  in  each  case  after  the  prescribed  action  by  offi- 
cers of  the  Land  Department  being  reserved  to  Congress.  Tameling 
V.  U.  S,  Freehold,  etc.,  Company,  93  U.  S.  644,  30  L.  Ed.  949.  In 
exercise  of  the  power  so  reserved  Congress  made  the  grant  of  June  21, 
1860,  not  only  of  the  lands  embraced  by  section  6  thereof,  but  various 
other  extensive  tracts  of  land.  It  is  with  section  6  only  that  we  have 
to  deal  in  this  case.  It  has  been  seen  that  it  embraced  the  specific  tract 
described  in  the  location  made  in  1863,  and  confirmed  by  the  Commis- 
sioner of  the  General  Land  Office  April  9,  1864,  and  none  other.  To 
whom  was  that  grant  made?  To  determine  that  question  the  statute 
and  all  of  the  facts  and  circumstances  of  the  case  must  be  considered. 
The  statute  says,  as  has  been  seen,  "to  the  heirs  of  Luis  Maria  Baca, 
who  make  claim  to  the  same  tract  of  land  as  is  claimed  by  the  town  of 
Las  Vegas."  The  record  and  the  history  of  the  grant,  as  well  as  the 
statute  itself,  show  that  Congress  recognized  that  both  the  town  of  Las 
Vegas  and  the  heirs  of  Baca  claimed  that  their  respective  grants  cov- 
ered that  tract,  and  that,  in  consideration  of  the  waiver  by  the  Baca 
heirs  of  their  claim  to  it,  the  grant  contained  in  section  6  of  the  act  of 
June  21,  1860,  was  made.  We  insert  the  petition  for  the  confirmation 
of  the  Las  Vegas  grant : 

"Territory  of  New  Mexico,  County  of  Santa  F6. 

"To  the  Hon.  Wm.  Pelham,  Surveyor  General  of  the  Territory  of  New 
Mexico,  under  the  act  of  Congress  approved  22d  June  (July),  A.  D.  1854: 

"Your  petitioners  the  surviving  heirs  at  law  of  one  Luis  Cabeza  de  Baca,  de- 
ceased, would  respectfully  state  that  on  the  16th  day  of  January,  1821,  the 
Provincial  Deputation  of  the  state  of  Durango  granted  to  the  ancestor  of  your 
petitioners,  Luis  Cabeza  de  Baca,  a  tract  of  land  called  *Las  Vegas  Grandes.' 
♦  ♦  ♦  Your  petitioners  further  state  that  it  will  appear  by  reference  to 
said  grant  that  it  was  made  to  the  said  Luis  Maria  Cabeza  de  Baca  and  his 
male  children  and  vested  him  and  his  male  children  with  an  absolute  title  to 
said  lands.  ♦  ♦  ♦  Your  petitioners  further  state  that  Luis  Maria  Cabeza 
de  Baca  has  long  since  departed  this  life,  and  the  only  male  children  of  the 
said  Luis  Maria  Cabeza  de  Baca  now  living  are  the  following,  to  wit:  Luis 
Baca,  Prudencio  Baca,  Jesus  Baca  the  1st,  Felipe  Baca,  Jesus  Baca  the  2d. 
Domingo  Baca  and  Manuel  Baca.  Your  petitioners  further  state  that  the 
following  sons  of  Luis  Maria  Cabeza  de  Baca  are  dead,  to  wit:  Juan  Antonio 
Baca,  Jose  Baca,  Jose  Miguel  Baca,  Bamon  Baca,  and  Mateo  Baca,  and  at 
the  time  of  their  decease  they  left  the  following  children  and  heirs  at  law 
them  surviving,  to  wit:  Juan  Antonio  Baca  left  him  surviving  the  following 
children,  Jesus  Maria  Baca,  Francisco  Tomas  Baca,  Incarnacion  Baca,  Jose 
Baca,  Josefa  Baca,  Guadalupe  Baca,  Altagracie  Baca,  Nicholasa  Baca,  Tomas 
Baca  &  Trinidad  Baca.  Jose  Baca  left  him  surviving  the  following  children: 
Antonio  Baca,  Felipe  Baca,  Jose  Maria  Baca,  Francisco  Baca,  Fernando  Baca 
&  Polonio  Baca.  Jose  Miguel  Baca  left  him  surviving  the  foUowing  children, 
to  wit:  Diego  Baca,  Quirina  Baca,  Kumaldo  Baca,  Guadalui>e  Baca,  Paulina 
Baca  &  Martina  Baca.  Ramon  Baca  left  him  surviving  the  following  child, 
to  wit:  Ignacio  Baca.  Mateo  Baca  left  him  surviving  the  following  children,  to 
wit:  Luis  Baca,  Alejandro  Baca,  Juan  Dios  Baca  and  Martin  Baca.  Your 
petitioners  further  state  that  the  foregoing  list  contains  all  the  surviving  heirs 
of  the  said  Luis  Cabeza  de  Baca,  deceased,  known  to  your  petitioners,  and  they 
are  all  residents  of  the  territory  of  New  Mexico.    ♦    ♦    ♦ 

"All  of  which  Is  respectfuUy  submitted. 

"John  S.  Watts,  Atty.  for  Petitioners." 

It  will  be  seen  that  Antonio  Baca  was  not  one  of  the  claimants  of 
the  land  covered  by  the  Las  Vegas  grant.    And  there  is  nothing  in  the 
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record  in  this  case  tending  to  show  that  John  S.  Watts  ever  heard  of 
him,  or  that  any  of  the  other  18  children  of  Luis  Maria  Baca  ever 
recognized  in  Antonio  or  any  of  his  heirs  any  interest  in  either  the 
Las  Vegas  grant  or  in  the  grant  made  to  them  by  the  act  of  Congress 
of  June  21,  1860.  Indeed,  as  has  been  seen  by  the  confirmatory  deed 
of  1871  to  Watts,  all  of  them  then  surviving,  as  well  as  the  heirs  of 
those  who  had  died,  expressly  covenanted  that  they  were  the  only  heirs 
of  Luis  Maria  Baca. 

That  Congress  had  full  power  to  prescribe  the  mode  of  ascertaining 
the  validity  of  claims  of  title  to  lands  under  Spanish  and  Mexican 
grants,  and  to  provide  for  the  forfeiture  of  such  grants  in  the  event 
the  mode  prescribed  was  not  complied  with,  is  well  settled.  Barker  v. 
Harvey,  181  U.  S.  481,  486,  487,  21  Sup.  Ct.  690, 45  L.  Ed.  963 ;  Ainsa 
v.  United  States,  161  U.  S.  208,  222,  16  Sup.  Ct.  544,  40  L.  Ed.  673; 
Astiazaran  v.  Mining  Co.,  148  U.  S.  80,  13  Sup.  Ct.  457,  37  L.  Ed. 
376;  Botiller  v.  Dominguez,  130  U.  S.  238,  9  Sup.  Ct.  525,  32  L.  Ed. 
926 ;  Tameling  v.  U.  S.  Freehold,  etc.,  Co.,  supra.  In  the  exercise  of 
its  duty  and  power  in  regard  to  such  lands  in  the  then  territory  of 
New  Mexico,  Congress  passed  the  act  of  July  22,  1854,  that  has  been 
referred  to,  by  section  8  of  which  it  made  it  the  duty  of  the  Surveyor 
General  of  that  territory,  under  such  instructions  as  should  be  given 
him  by  the  Secretary  of  the  Interior,  to  ascertain  the  origin,  nature, 
character,  and  extent  of  all  claims  to  lands  situated  in  that  territory, 
under  the  laws,  usages,  and  customs  of  Spain  and  Mexico;  and  for 
that  purpose  to  issue  notices,  examine  witnesses,  administer  oaths,  and 
perform  all  other  necessary  acts  in  the  premises ;  to  make  a  full  report 
of  all  such  claims  as  originated  before  the  cession  of  the  territory  to 
the  United  States  by  the  Treaty  of  Guadalupe  Hidalgo,  defining  the 
various  kinds  of  title,  with  his  decision  as  to  the  validity  or  invalidity 
of  each  of  the  same  under  the  laws,  usages,  and  customs  of  the  coun- 
try before  its  cession  to  the  United  States,  and  to  make  a  report  in  re- 
gard to  all  the  pueblos  existing  in  the  territory,  showing  the  extent  and 
locality  of  each,  the  number  of  their  inhabitants  respectively,  and  the 
nature  of  their  title  to  the  land — such  report  to  be  made  in  the  form 
required  by  the  Secretary  of  the  Interior  and  to  be  laid  before  Con- 
gress for  such  action  thereon  as  should  be  deemed  just  and  proper, 
with  a  view  to  the  confirmation  of  bona  fide  grants.  By  section  9  of 
the  act  the  Secretary  of  the  Interior  was  given  authority  to  issue  all 
needful  rules  and  regulations  for  the  full  carrying  into  effect  of  the 
several  provisions  of  the  act,  pursuant  to  which  provisions  the  Secre- 
tary issued  regulations  August  25,  1854  (Public  Domain,  394-398), 
which  read  in  part  as  follows : 

"Your  first  session  wiU  be  held  at  Santa  F6.  ♦  ♦  ♦  You  will  commence 
your  session  by  giving  proper  public  notice  of  the  same,  in  a  newspaper  of 
the  largest  circulation,  in  the  English  and  Spanish  languages,  will  make  known 
your  readiness  to  receive  notices  and  testimony  in  support  of  the  land  claims 
of  individuals  derived  before  the  change  of  government.  You  will  require  the 
claimant  in  every  case — and  give  public  notice  to  that  effect — to  file  a  written 
notice  setting  forth  the  name  of  the  present  claimant;  name  of  the  original 
claimant ;  nature  of  the  claim,  whether  inchoate  or  perfect ;  its  date ;  from 
what  authority  the  original  title  was  derived,  with  a  reference  to  the  evi- 
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dence  of  the  power  and  authority  under  whldi  the  granting  oflScer  maj  haTe 
acted;  quantity  claimed,  locality,  notice  and  extent  of  conflicting  claims,  if 
any,  with  a  reference  to  the  documentary  evidence  and  testimony  relied  upon 
to  establish  the  claims,  and  to  show  a  transfer  of  right  from  the  original 
grantee  to  the  present  claimant" 

In  accordance  with  such  instructions  due  notice  was  given  requir- 
ing claimants  to  present  their  claims,  stating,  among  other  things,  the 
source  and  claim  of  their  title  (Public  Domain,  p.  -SH),  in  accordance 
with  which  notice  the  petition  above  set  out  was  filed  by  John  S.  Watts 
on  behalf  of  the  heirs  of  Luis  Maria  Baca  therein  named.  In  the 
report  of  the  Surveyor  General  on  that  petition  returned  to  Congress, 
that  officer  reported  that  the  Las  Vegas  grant  made  to  Luis  Maria 
Baca  was  valid  and  prior  to  a  grant  of  the  same  land  to  the  town  of 
Las  Vegas,  which  he  also  found  to  be  valid.  Subsequently  the  Senate 
Committee  on  Private  Land  Claims  reported,  May  19,  1860  (Rep.  Com. 
No.  228,  Sen.  36th  Cong.  1st  Sess.),  that  the  grant  to  Baca  "was  in  fee 
and  is  a  genuine  and  valid  title" ;  that  the  heirs  of  Baca  had  expressed 
a  willingness  to  waive  their  prior  title  in  favor  of  the  settlers  tmder 
the  grant  to  the  town  of  Las  Vegas,  and  recommended  that  Congress 
so  legislate  as  to  accomplish  that  purpose.  The  grant  made  by  Con- 
gress June  21,  1860,  followed,  embracing  by  its  sixth  section,  among 
other  lands,  the  tract  of  land  here  in  controversy,  "to  the  heirs  of  Luis 
Maria  Baca,  who  make  claim  to  the  same  tract  of  land  as  is  claimed 
by  the  town  of  Las  V^^as."  In  Maese  v.  Herman,  183  U.  S.  572,  580, 
581,  22  Sup.  Ct.  91,  95  (46  L.  Ed.  335),  the  Supreme  Court,  in  speak- 
ing of  the  contest  before  the  Surveyor  General  over  the  same  tract 
of  land,  between  the  town  of  Las  Vegas  and  those  who  made  claim 
thereto  under  the  Las  Vegas  grant,  said : 

"The  petition  of  the  Surveyor  General  of  New  Mexico  describes  the  peti- 
tioners as  Residents  of  the  town  of  Las  Vegas  and  its  vicinity/  and  he  mani- 
festly regarded  it  a  daim  on  behalf  of  the  town,  stated  it  from'  that  stand- 
point, and  reported  it  to  Ckmgress  as  a  claim  by  the  town  of  Las  Vegas.  The 
claim  was  confirmed  by  reference  to  the  report,  and  the  town  was  especially 
designated  the  claimant  in  section  6  of  the  confirmatory  act  That  it  re- 
ceived confirmation  at  all  may  be  because  it  was  a  claim  by  a  town.  Its 
legality  might  have  been  questioned.  The  claimants  in  their  petition  stated 
that  their  claim  was  dii^uted  by  Thomas  Cabeza  de  Baca,  and,  reporting 
on  that  dispute,  the  Surveyor  General  said  that  testimony  was  introduced 
to  show  that  the  heirs  of  Baca  protested  in  1837  against  the  occupancy  of 
the  land  by  the  claimants  under  the  grant  to  Juan  de  Dios  Maese,  and  that 
the  claimants  'went  upon  the  land  knowing  the  existence  of  a  prior  grant* 
the  Baca  grant  The  Surveyor  General,  however,  did  not  assume  to  de- 
cide the  dilute  between  the  parties,  but  referred  it  to  *the  proper  tribunals 
of  the  country^  and  to  Congress.  Congress  accommodated  the  dispute  by  a 
magnificent  donation  of  lands  to  the  heirs  of  Baca,  and  confirmed  the  origbial 
land  to  the  town.** 

The  dispute  was  between  the  respective  claimants  to  the  same  piece 
of  land,  claimed  to  be  covered  by  each  grant,  both  of  which  grants 
were  found  to  be  valid,  and  that  to  Luis  Maria  Baca  to  be  the  prior 
one.  Those  who  claimed  under  that  prior  grant  waived  their  priority 
in  favor  of  the  town  of  Las  Vegas,  in  consideration  of  which  waiver 
Congress  made  to  them  a  grant  of  other  lands  not  covered  by  any 
Mexican  grant,  one  of  which  tracts  is  that  here  in  controversy.    It  is 
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obvious,  we  think,  that  the  tract  of  government  land  so  granted  was 
to  the  claimants  who  waived  their  prior  claim  to  the  land  granted  by 
the  Mexican  government,  and  to  none  other,  and  such  is,  in  effect,  the 
express  language  of  the  act  of  Congress  making  the  grant.  Neither 
Antonio  Baca  nor  any  of  his  heirs  ever  having  made  any  claim  to  any 
land  granted  by  the  Mexican  government,  they  had  no  daim  to  waive, 
and  manifestly  waived  none.  It  may  be  added  that  in  cases  of  this 
character  it  seems  to  be  the  settled  law  that  the  confirmation  of  such 
foreign  grants  is  to  be  deemed  to  be  in  favor  of  the  person  or  persons 
claiming  them.  Connoyer  v.  SchaeflFer,  22  Wall.  254,  22  L.  Ed.  837 ; 
Bissel  V.  Penrose,  8  How.  317,  12  L.  Ed.  1095 ;  Strother  v.  Lucas,  12 
Pet.4S8,9L.  Ed.  1137. 

The  other  points  made  by  counsel  have  been  carefully  considered, 
but  we  do  not  think  they  require  special  mention. 

It  results  from  what  has  been  said  that  Joseph  E.  Wise  and  Mar- 
garet W.  Wise  acquired  no  interest  in  the  land  in  controversy  through 
the  heirs  of  Antonio  Baca,  who  had  no  interest  therein  to  convey. 

The  cause  is  remanded,  with  directions  to  the  court  below  to  modify 
the  decree  in  accordance  with  the  views  above  indicated,  and  as  so 
modified  it  will  stand  affirmed ;  the  appellants  Watts,  Davis,  and  Boul- 
dins  to  recover  their  costs. 


(239  Fed.  227) 

UNITED  STATES  FIDELITY  &  GUARANTY  CO.  ▼.  FIRST  NAT.  BANK  OF 

McALESTER,  OKL. 

(Circuit  Ck>art  of  Appeals,  Eighth  Circuit    December  1,  19ia) 
No.  4612. 

1.  CouBTS  «=»493(3) — ^Fbdebai.  and  State  Courts— Pbiobitt  of  Jubisdiction. 

X  A  state  court,  which  by  the  issuance  and  levy  of  an  attachment  obtain- 
ed actual  possession  of  property  of  a  defendant,  retains  Jurisdiction  over 
such  property  to  the  exclusion  of  a  federal  court,  whldi  in  a  suit  subse- 
quently comn*enced  appointed  receivers  for  the  property  of  such  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Courts,  O&it,  Dig.  §§  1349-1352;  Dec. 
Dig.  «=»493(3).] 

2.  Recmvebs  ^=>89— Powkbs— AuTHOBmr  to  Execute— Redeliveby  Bond  fob 

Attached  Pbopebtt. 

Under  an  order  of  a  federal  court  appointing  receivers  for  a  defend- 
ant corporation,  which  directed  them  to  take  possession  of  all  of  its  prop- 
erty and  to  carry  on  its  business,  and  authorized  them  to  appear  and  con- 
duct the  defense  of  any  suits  against  it  affecting  its  property  or  business, 
where  a  part  of  defendant's  property  necessary  to  the  conduct  of  its  busi- 
ness was  then  in  the  possession  of  a  state  court  under  attachments  levied 
thereon,  the  receivers  had  authority  to  become  defendants  in  the  suit 
and  to  join  with  the  cori)oration  in  the  execution  of  a  forthcoming  bond 
necessary  for  the  release  of  the  property,  conditioned  as  required  by  the 
state  statute  for  the  return  of  the  property,  if  required,  or  the  payment 
of  its  appraised  value,  and  on  their  failure  to  return  the  pn^)erty  in 
C(»iipliance  with  the  judgment  of  the  state  court  the  signers  became  lia- 
ble on  the  bond. 

pSd.  Note. — For  other  cases,  see  Receivers,  Cent  Dig.  |  163 ;  Dec.  Dig. 
«=»89.] 

#=»For  otIi«f  cases  ses  same  topic  ft  KBT-NUM6BR  in  all  Kej-Numbered  Digests  ft  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma ;  Ralph  E.  Campbell,  Judge. 

Action  at  law  by  the  First  National  Bank  of  McAlester,  Okl.,  against 
the  United  States  Fidelity  &  Guaranty  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

R.  E.  Ball,  of  Kansas  City,  Mo.  (Ball  &  Ryland,  of  Kansas  City, 
Mo.,  on  the  brief),  for  plaintiff  in  error. 

James  H.  Gordon,  of  McAlester,  Okl.  (Gordon  &  Mclnnis,  of  Mc- 
Alester, Okl.,  on  the  brief),  for  defendant  in  error. 

Before  SMITH  and  GARLAND,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

SMITH,  Circuit  Judge.  For  several  years  prior  to  any  of  the  litiga- 
tion here  important  the  Bolen-Damall  Coal  Company,  hereafter  called 
the  Coal  Company,  was  a  Missouri  corporation  engaged  in  business  in 
Oklahoma  and  holding  and  operating  coal  mines  in  that  and  other 
states.  On  March  1,  1904,  the  Coal  Company  executed  to  the  Fidelity 
Trust  Company,  hereafter  called  the  Trust  Company,  a  mortrage  upon 
its  real  estate  in  Missouri,  Kansas,  Arkansas,  and  Indian  Territory, 
now  a  part  of  Oklahoma,  "including  herein  all  coal,  leased  lands  and 
other  lands,  shafts,  mine  equipment,  machinery,  and  all  other  or  differ- 
ent species  of  property  now  owned  or  that  may  be  hereafter  acquired 
by  the  Coal  Company,"  to  secure  an  issue  of  bonds  to  the  amount  of 
$400,000.  This  instrument  was  acknowledged  and  recorded  at  South 
McAlester  on  June  25,  1904,  at  8  o'clock  a.  m.,  in  Record  28,  at  page 
113.  On  October  7,  1912,  the  First  National  Bank  of  McAlester,  Okl., 
hereafter  called  the  Bank,  brought  an  attachment  suit  against  the  Coal 
Company  upon  a  note  for  $10,000  and  interest  at  10  per  cent,  from  ma- 
turity and  attorney's  fees,  in  the  district  court  of  Pittsburg  county, 
Okl.  The  writ  of  attachment  was  levied  that  day  upon  a  stock  of 
goods,  wares,  and  merchandise  and  fixtures  of  the  defendant  at  North 
McAlester,  and  other  property  there,  and  the  next  day  was  levied  upon 
a  stock  of  goods,  wares,  and  merchandise  and  fixtures  in  a  store  at 
Craig,  Okl,  and  other  property.  October  11,  1912,  the  United  States 
District  Court  for  the  Eastern  District  of  Oklahoma,  in  a  suit  entitled 
Russell  Hardware  Company  v.  Bolen-Darnell  Coal  Company,  ordered: 

"(1)  That  W.  B.  Beatty,  of  McAlester,  Okl.,  and  L.  S.  Mohr.  of  Kansas  aty. 
Mo.,  be  and  they  hereby  are  appointed  Joint  receivers  of  the  defendant,  Bolen- 
Damell  Coal  Company,  and  of  all  the  property  of  said  defendant,  real,  per- 
sonal, and  mixed,  of  whatever  kind  and  description  and  wherever  situated, 
including  all  property  owned,  leased,  or  operated  by  said  defendant,  and  all 
buildings  and  appurtenances  of  every  kind,  and  all  equipment,  utensils,  and 
tools,  machinery,  furniture,  fixtures,  materials,  and  supplies,  and  aU  books  of 
account,  records,  and  other  books,  papers,  and  accounts  cash  in  bank  or  on 
deposit  in  hand  money,  debts,  things  in  action,  and  all  muniments  of  title, 
bills  receivable,  rents,  issues,  profits,  and  income  accrued,  accruing,  or  to  ac- 
crue as  weU  as  all  privileges  and  franchises,  and  all  assets  of  every  kind  and 
description,  belonging  to  or  used  by  the  defendant  in  its  business ;  that  said 
receivers  be  and  they  hereby  are  authorized  and  instructed  immediately  to 
take  possession  of  said  property  and  business  of  the  defendant,  and  run,  man- 
age, and  operate  the  mines  and  properties  of  said  defendant  in  such  manner 
as  will,  in  their  judgment,  produce  most  satisfactory  results,  so  that  the  op- 
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eration  of  said  defendant's  business  shall  be  ccmtinned  without  interrup- 
tion.   ♦    ♦    ♦ 

"(3)  That  said  receivers  be  authorized  to  institute  and  prosecute  all  such 
suits  as  may  be  necessary  in  their  Judgment  for  the  proper  protection  of  the 
property  and  trust  hereby  imposed  upon  them,  and  likewise  to  defend  all  ac- 
tions instituted  against  them  as  receivers,  and  also  to  appear  in  and  conduct 
the  prosecution  or  defense  of  any  suit  or  suits  now  pending  in  any  court 
against  the  defendant  where  the  interests  and  rights  of  such  business  or  the 
creditors  of  the  defendant  are  involved." 

On  October  14,  1912,  the  receivers  voluntarily  appeared  in  the  state 
court  in  the  case  of  the  Bank  against  the  Coal  Company,  stated  they  ap- 
peared as  receivers,  that  they  were  authorized  to  appear  and  conduct 
the  defense  of  any  suit  or  suits  pending  in  any  court  against  the  Coal 
Company,  that  they  were  necessary  parties  to  said  suit,  and  asked  that 
they  be  made  parties  defendant,  and  be  permitted  to  plead  as  though 
parties  to  the  original  suit.  Later  in  the  same  day  a  forthcoming  bond 
for  $30,000  was  executed  for  the  benefit  of  the  Bank  and  delivered  to 
the  sheriff  in  said  state  court  case.  In  this  bond  the  Coal  Company  and 
Beatty  and  Mohr,  its  receivers,  all  principals,  and  the  plaintiff  in  error. 
United  States  Fidelity  &  Guaranty  Company,  hereafter  called  the 
Guaranty  Company,  was  surety.  This  bond  recited  the  commencement 
of  the  suit  by  the  Bank,  the  attachment,  a  stipulation  between  the  par- 
ties that  the  appraised  value  of  the  property  was  $15,000,  that  upon 
the  application  of  the  receivers  of  the  Coal  Company  they  had  that  day 
been  made  parties  defendant  in  said  suit  of  the  Bank  against  the  Coal 
Company,  and  the  following: 

"Whereas,  the  Bolen-Darnall  CJoal  Company,  and  the  receivers  of  said  com- 
pany, desire  to  retain  possession  of  said  property  until  the  same  shall  be  re- 
quired for  the  purpose  of  satisfying  the  Judgment  in  this  action:  Now,  there- 
fore, if  the  property  or  its  appraised  value  in  money  shall  be  forthcoming  to 
answer  the  Judgment  of  the  court  in  this  action,  then  this  obligation  shall  be 
void ;  otherwise,  to  remain  in  full  force  and  effect." 

Thereupon  the  attached  property  was  in  fact  taken  possession  of  by 
the  receivers.  December  14,  1912,  the  Coal  Company  and  Beatty  and 
Mohr,  receivers,  filed  answer  in  the  state  court  in  the  suit  by  the  Bank. 
On  February  19th  this  cause  was  tried  in  the  state  court  to  a  jury.  At 
the  close  of  the  testimony  the  court  directed  a  verdict  for  the  plaintiff. 
The  jury  having  returned  such  verdict,  the  court  rendered  judgment 
against  both  the  Coal  Company  and  its  receivers  for  the  amount  of  the 
note  in  suit,  attorney's  fees,  and  costs.  The  court  by  its  judgment 
found  the  issuance  and  levy  of  the  attachment  and  the  giving  of  the 
forthcoming  bond,  and  made  the  following  entry : 

"It  is  by  the  court  considered,  ordered,  and  adjudged  that  the  attachment 
sued  out  herein  be  and  the  same  is  hereby  sustained.  It  is  further  ordered 
and  adjudged  that  the  defendants  herein  redeliver  the  property  so  attached 
to  the  sheriff  of  Pittsburg  county,  Oklahoma,  and  the  said  sheriff  of  Pitts- 
burg county,  Oklahoma,  is  hereby  ordered  to  repossess  himself  of  the  said 
property,  or  so  much  thereof  as  may  be  found,  and  to  seU  the  same  as  pro- 
vided by  law,  returning  the  proceeds  of  said  sale  into  this  court.*' 

On  April  8,  1913,  the  Trust  Company  brought  suit  in  the  United 
States  District  Court  for  the  Eastern  District  of  Oklahoma  against 
the  Coal  Company  and  its  receivers,  the  Bank  and  the  Russell  Hard- 
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ware  Company  et  al.,  in  equity  to  foreclose  its  mortgage  heretofore  re- 
ferred to.    The  bill  contained  the  following  allegations : 

"(6)  Heretofore,  upon  the  14th  of  February,  1913,  in  the  district  court  of 
Pittsburg  county,  Okl.,  the  First  National  Bank  of  McAlester,  Okl.,  recovered 
a  judgment  against  the  Coal  Company  for  $11,442  and  costs ;  and  upon  March 
11,  1913,  the  Kincannon  Bros.,  likewise  in  the  same  court,  obtained  a  Judg- 
ment against  said  Coal  Company  for  $1,700.  Each  of  said  Judgments  is  a  lien 
upon  the  mortgaged  property  in  Oklahoma,  but  inferior  to  the  lien  of  said 
mortgage." 

On  the  same  day  the  suit  in  which  the  receivers  had  been  appointed 
was  consolidated  witii  this  foreclosure  suit  and  will  hereafter  be  called 
the  consolidated  suit.  April  28,  1913,  having  been  duly  served  with  a 
subpoena,  the  Bank  filed  an  answer  in  that  suit.  Many  matters  were 
set  up  in  this  answer,  among  others  that  the  defendants  in  the  state 
court  case,  because  they  had  sold  and  disposed  of  all  of  the  merchan- 
dise taken  under  the  writ  and  a  large  portion  of  the  other  personal 
property  so  taken,  could  return  none  of  the  property  taken  under  at- 
tachment, and  that  none  of  it  was  subject  to  the  mortgage.  There  was 
no  cross-petition,  and  no  prayer,  except  that  the  defendant  be  dis- 
charged, with  its  costs.  July  15,  1913,  the  Bank  and  the  sheriff  of  Pitts- 
burg county,  Okl.,  made  first  an  oral  demand  upon  the  receivers  to 
turn  over  the  attached  property,  and  subsequently  on  the  same  day 
served  a  written  demand  to  the  same  effect.  The  receivers  refused  to 
comply  with  either  demand.  July  22,  1913,  this  suit  was  brought  in  the 
district  court  of  Pittsburg  county,  Okl.,  by  the  Bank  against  3ie  Guar- 
anty Company  on  the  forthcoming  bond.  August  12,  1913,  the  Guar- 
an^  Company  filed  its  petition  and  bond  for  removal  of  the  case  to  the 
United  States  District  Court  for  the  Eastern  District  of  Oklahoma  and 
on  August  19,  1913,  it  was  ordered  so  removed  by  the  state  district 
court.  February  27,  1914,  the  federal  court  heard  the  foreclosure  suit 
and  took  it  under  advisement  until  July  30,  1914,  when  it  entered  a  de- 
cree by  which  it  rendered  judgment  for  the  Trust  Company  for  $126,- 
074.50,  with  interest  from  March  1,  1914,  and 

"The  court  further  finds  that  attachments  were  levied  upon  certain  of  the 
personal  property  of  said  Coal  Ck)mpany  in  the  state  of  Oklahoma  in  favor  of 
the  First  National  Bank  of  McAlester,  Okl.,  R.  L.  Kincannon  and  J.  R.  Kin- 
cannon,  partners  as  Kincannon  Bros.,  Griffin  Grocery  Company,  and  McAles- 
ter Grocery  Company,  as  set  up  by  the  pleadings  in  this  cause,  and  tliat  the 
lien  of  the  plaintiff  Fidelity  Trust  Company  is  paramount  to  the  lien  of  all 
said  attachments  as  to  all  the  property  included  in  said  mortgage  or  deed  of 
trust,  excepting  the  stocks  of  goods,  wares,  and  merchandise  kept  for  sale  in 
the  stores  or  commissaries  of  said  Coal  Company  attached  as  aforesaid.  The 
court  further  finds  that  said  deed  of  trust  is  void  as  to  said  stocks  ct  goods, 
wares,  and  merchandise  so  kept  for  sale  in  said  stores  or  commissaries  of  the 
said  d^endant  Coal  Company  in  Oklahoma,  as  against  the  claim  of  said  at- 
taching creditors  who  have  levied  attachinents  thereon,  and  that  as  to  said 
stocks  of  goods,  wares,  and  merchandise  the  claims  of  said  attaching  credi- 
tors are  paramount,  and  as  to  this  finding  the  plaintifT  fidelity  Trust  Com- 
pany duly  reserves  an  exception." 

The  court  further  decreed  that,  if  the  Coal  Company  failed  to  pay 
the  amount  of  the  judgment,  the  mortgaged  property  should  be  sold  by 
special  masters  free  of  any  liens  or  claims  of  any  of  the  parties  to  this 
suit.    The  decree  further  provided : 
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"There  Is  also  reserved  for  jPurther  consideration  and  decirion  the  right  of 
the  attaching  creditors  to  participate  in  the  distribution  of  said  funds,  to  the 
extent  that  the  rights  of  the  attaching  creditors  are  not  herein  ascertained 
and  decided.  It  is  further  ordered  and  decreed  that  tliis  cause  is  held  up  for 
farther  orders  and  decrees  not  herein  mentioned  as  may  seem  proper  to  be 
made,  either  before  or  after  such  sales,  and  whether  in  term  or  in  vacation,  as 
may  seem  proper  to  this  court  or  the  judge  thereof." 

For  aught  that  appears  nothing  more  was  done  in  that  case  at  the 
time  of  the  trial  of  this  one.  On  June  28,  1915,  the  defendant  Guar- 
anty Company  filed  its  second  amended  answer  in  this  case,  in  which  it 
pleaded  the  decree  in  the  consolidated  case.  The  remaining  allegations 
of  this  answer  will  not  now  be  referred  to,  because  they  will  be  con- 
sidered later  in  the  opinion.  June  29,  1915,  this  case  having  been  tried 
to  a  jury,  both  sides  moved  for  a  directed  verdict,  and  the  court  over- 
ruled the  defendant's  motion  and  sustained  the  plaintiff's,  and  there- 
upon the  jury  returned  a  verdict  for  the  Bank  for  $14,280.51.  Judg- 
ment was  rendered  on  the  verdict,  and  the  Guaranty  Company  sued 
out  this  writ  of  error. 

There  is  no  conflicting  evidence,  and,  both  sides  having  moved  for 
a  directed  verdict,  the  sole  question  is:  Whose  motion  should  have 
been  sustained?    The  Revised  Laws  of  Oklahoma  provide: 

"4821.  The  sheriff  shall  deliver  the  property  attached  to  the  person  in 
whose  possession  it  was  found,  upon  the  execution,  by  such  person,  in  the 
presence  of  the  sheriff,  of  an  undertaking  to  the  plaintiff,  with  one  or  more 
sufficient  sureties,  resident  in  the  county,  to  the  effect  that  the  parties  to  the 
same  are  bound,  in  double  the  appraised  value  thereof,  that  the  property,  or 
its  appraised  value  in  money,  shaU  be  forthcoming  to  answer  the  judgment 
of  the  court  in  the  action." 

Section  1344  of  the  Revised  Laws  of  Oklahoma,  1910,  provides  for 
a  corporate  surety  in  cases  which  provide  for  bonds  with  one  or  more 
sureties.    It  is  stated  in  the  brief  of  the  Guaranty  Company  that: 

•The  questions  are:  (1)  Was  it  competent  for  the  receivers  to  voluntarily 
contract  away  the  supervision  and  control  of  the  federal  court  over  them,  and 
effectually  bind  themselves  to  do  with  this  property  only  as  the  state  court 
might  direct?  (2)  Could  the  defendant  in  error  and  the  sheriff  turn  over  this 
property  to  the  receivers  of  the  Coal  Company  estate,  of  which  it  was  a  part, 
without  necessarily  consigning  it  to  the  Jurisdiction  of  the  court  charged  with 
administering  that  estate?  (3)  Did  the  federal  court  in  its  decree  in  the  con- 
solidated cause  have  no  authority  to  order  the  sale  of  this  prop^ty  by  its 
special  masters,  instead  of  ordering  that  it  all  be  turned  over  to  the  sheriff, 
and  was  the  defendant  in  error,  on  the  record  offered,  unaffected  by  the  dis- 
position directed  to  be  made  by  that  court?'* 

[1]  It  must  be  borne  in  mind  that  the  attachment  suit  was  started 
when  the  federal  court  had  acquired  no  jurisdiction  whatever  in  rela- 
tion to  the  property.  No  application  for  a  receiver  had  been  made,  and 
no  foreclosure  suit  had  been  brought.  The  jurisdiction  of  the  state 
court  over  the  attached  property  was  then  clear.  By  its  levy  of  the 
attachment  the  Bank  acquired,  under  the  subsequent  holding  of  the 
federal  court,  a  first  lien  upon  the  two  stocks  of  merchandise  and  a 
junior  lien  upon  the  balance  of  the  property  seized.  In  Wabash  Rail- 
road V.  Adelbert  College,  208  U.  S.  38,  53,  28  Sup.  Ct.  182,  187  (52 
L.  Ed.  379),  the  court,  by  Mr.  Justice  Moody,  said: 
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"We  may  now  consider  the  question  whether  the  state  court  had  the  Juris- 
diction to  render  the  Judgment  in  the  case  at  bar,  as  and  when  it  was  ren- 
dered. When  a  court  of  competent  Jurisdiction  has,  by  appropriate  proceed- 
ings, taken  property  into  its  possession  through  its  officers,  the  prc^rty  is 
thereby  withdrawn  from  the  Jurisdiction  of  all  other  courts.  The  latter 
courts,  though  of  concurrent  Jurisdiction,  are  without  power  to  render  any 
Judgment  which  invades  or  disturbs  the  possession  of  the  property  wliile  it 
is  in  the  custody  of  the  court  which  has  seized  it  For  the  purpose  of  avoid- 
ing injustice  which  otherwise  might  result,  a  court  during  the  continuance  of 
its  possession  has,  as  incident  thereto  and  as  ancillary  to  the  suit  in  whidi 
the  possession  was  acquired,  Jurisdiction  to  hear  and  determine  all  questioos 
respecting  the  title,  the  possession,  or  the  control  of  the  property.  In  the 
courts  of  the  United  States  this  incidental  and  ancillary  Jurisdiction  exists, 
although  in  the  subordinate  suit  there  is  no  Jurisdiction  arising  out  of  diver- 
sity of  citizenship  or  the  nature  of  the  controversy.  Those  principles  are  of 
general  application,  and  not  peculiar  to  the  relations  of  the  courts  of  the 
United  States  to  the  courts  of  the  states;  they  are,  however,  of  special  im- 
portance with  respect  to  the  relations  of  those  courts,  which  exercise  inde- 
pendent Jurisdiction  in  the  same  territory,  often  over  the  same  property,  per- 
sons, and  controversies;  they  are  not  based  upon  any  supposed  superiority 
of  one  court  over  the  others,  but  serve  to  prevent  a  conflict  over  the  posses- 
sion of  property,  which  would  be  unseemly  and  subversive  of  Justice,  and 
have  been  applied  by  this  court  in  many  cases,  some  of  which  are  cited,  some- 
times in  favor  of  the  Jurisdiction  of  the  courts  of  the  states  and  sometimes 
in  favor  of  the  Jurisdiction  of  the  courts  of  the  United  States,  but  always.  It 
is  believed,  impartially  and  with  a  spirit  of  respect  for  the  Just  authority  of 
the  states  of  the  Union.  Hagan  v.  Lucas,  10  Pet.  400  [9  L.  Ed.  470] ;  Wil- 
liams V.  Benedict,  8  How.  107  [12  L.  Ed.  10071 ;  Wiswall  v.  Sampson,  14  How. 
62  [14  L.  Ed.  322] ;  Peale  v.  Phipps,  14  How.  368  [14  Lr.  Ed.  459] ;  Pulllam 
v.  Osborne,  17  How.  471  [15  L.  Ed.  1541 ;  Taylor  v.  Carryl,  20  How.  583  [15 
L.  Ed.  1028] ;  Freeman  v.  Howe,  24  How.  450  [16  L.  Ed.  749] ;  Buck  v.  Cd- 
bath,  3  Wall.  334  [18  L.  Ed.  257]  ;  Yonley  v.  Lavender.  21  Wall.  276  [22  L. 
Ed.  536] ;  People's  Bank  v.  Calhoun,  102  U.  S.  256  [26  L.  Ed.  101] ;  Barton  v. 
Barbour,  104  U.  S.  126  [26  L.  Ed.  672] ;  Krippendorf  v.  Hyde,  110  U.  S.  276 
[4  Sup.  Ct.  27,  28  L.  Ed.  145] ;  Pacific  R.  R.  of  Missouri  v.  Missouri  Pacific 
Railway,  111  U.  S.  505  [4  Sup.  Ct.  583,  28  L.  Ed.  408] ;  Covell  v.  Heyman.  Ill 
U.  S.  176  [4  Sup.  Ct.  355,  28  L.  Ed.  390] ;  Heldritter  v.  Elizabeth  Oil  Cloth 
Company,  112  U.  S.  294  [5  Sup.  Ct.  135,  28  L.  Ed.  729] ;  Gumbel  v.  Pitkin. 
124  U.  S.  131  [8  Sup.  Ct  379,  31  L.  Ed.  374] ;  Johnson  v.  Christian,  125  U.  S. 
642  [8  Sup.  Ct.  989,  1135,  31  L.  Ed.  820] ;  Morgan's  Co.  v.  Texas  Central  Rail- 
way, 137  U.  S.  171  [11  Sup.  Ct.  61,  34  L.  Ed.  625] ;  Porter  v.  Sabin,  149  U.  S. 
473  [13  Sup.  Ct.  1008,  37  L.  Ed.  815]." 

In  Palmer  v.  Texas,  212  U.  S.  118,  125,  29  Sup.  Ct.  230  (53  L.  Ed. 
435),  the  court  said : 

"If  a  court  of  competent  Jurisdiction,  federal  or  state,  has  taken  possession 
of  property,  or  by  its  procedure  has  obtained  jurisdiction  over  the  same,  such 
property  is  withdrawn  from  the  jurisdiction  of  the  courts  of  the  other  au- 
thority as  effectually  as  if  the  property  has  been  entirely  removed  to  the  ter- 
ritory of  another  sovereignty.  Wabash  Uallroad  v.  Adelbert  College,  208  U.  S. 
38,  and  previous  cases  in  this  court  cited  therein  at  page  54  [28  Sup.  Ct  182» 
52  L.  Ed.  379]." 

This  court  has  distinctly  affirmed  the  correctness  of  this  doctrine  in 
Western  Union  Telegraph  Co.  v.  United  States  &  Mexican  Trust  Co. 
et  al.,  137  C.  C.  A.  113,  121,  221  Fed.  545,  553,  and  cases  there  cited. 

The  state  court,  having  taken  actual  physical  possession  of  the  prop* 
erty  levied  upon,  could  hold  it  even  as  against  the  United  States  Dis- 
trict Court.  While  the  property  was  thus  in  the  custody  of  the  state 
court,  the  defendant  in  the  action  and  its  receivers,  who  had  been  ex- 
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pressly  authorized  by  the  federal  court  to  appear  in  and  conduct  the 
defense  of  any  suit  or  suits  now  pending  in  any  court  against  the  de- 
fendant, having  appeared  in  the  state  court,  tendered  the  bond  in  suit 
with  the  Guaranty  Company  as  surety,  and  the  bond  was  accepted  by 
the  officers  of  the  state  court,  and  the  property,  which  could  not  have 
otherwise  been  obtained  by  the  officers  of  the  federal  court  until  after 
the  decision  of  the  state  court  case,  was  turned  over  to  the  receivers  of 
the  federal  court. 

[2]  It  is  now  contended  that  the  federal  court  receivers  had  no  au- 
thority to  give  the  bond  as  receivers.  It  must  not  be  forgotten  that  this 
bond  was  given  in  the  name  of  the  Coal  Company  as  well  as  its  re- 
ceivers, and  the  sheriff  simply  released  the  property,  and  the  receivers 
under  the  authority  of  the  federal  court  took  possession.  The  first 
subdivision  of  the  order  appointing  receivers  directed  them  to  take  pos- 
session of  all  the  attached  property  as  clearly  as  if  it  had  been  spe- 
cifically described ;  but  we  have  seen  it  was  in  the  hands  of  the  state 
court,  and  there  was  only  a  single  way  in  which  the  order  of  the  fed- 
eral court  could  be  complied  with,  and  there  is  no  doubt  that  an  order 
to  take  possession  of  specific  property  is  the  equivalent  of  an  order  to 
do  all  things  necessary  to  obtain  possession  thereof.  The  attached 
property  was  in  the  possession  of  the  state  court,  and  it  could  not  be 
obtained  by  the  federal  court  until  the  state  court  had  disposed  of  the 
case  in  which  it  was  held,  except  by  giving  a  forthcoming  bond,  which 
the  receivers  did. 

The  federal  court  having  ordered  its  receivers  to  take  possession  of 
all  equipment,  tools,  material,  supplies,  and  fixtures,  and  to  run,  man- 
age, and  operate  the  same  in  such  manner  as  would  be  most  satisfac- 
tory, so  that  the  defendant's  business  be  continued  without  interrup- 
tion, and  the  receivers  finding  the  stocks  of  goods  and  merchandise  and 
much  of  the  machinery  in  the  possession  of  the  sheriff,  so  that  no  part 
of  the  business  could  be  conducted  unless  the  possession  could  be  ob- 
tained by  the  receivers,  they  were  as  much  authorized  to  give  this  bond 
when  it  became  the  only  method  by  which  they  could  take  possession 
as  they  were  to  take  possession. 

Again,  that  the  Coal  Company  had  authority  to  give  the  bond  cannot 
be  questioned  under  the  Oklahoma  statute.  The  condition  of  the  bond 
is  that : 

"If  the  property  or  its  appraised  value  In  money  shall  be  forthcoming  to 
answer  the  Judgment  of  the  court  in  this  action,  then  this  obUgatlon  shall  be 
void ;  otherwise,  to  remain  in  full  force  and  effect." 

This  bond  was  expressly  a  joint  and  several  one.  The  authority  of 
the  receivers  to  defend  this  particular  suit  in  the  state  court  was  clearly 
conferred  by  the  third  subdivision  of  their  order  of  appointment,  and 
the  authority  to  defend  necessarily  includes  the  authority  to  give  this 
bond ;  but,  even  if  the  court  should  be  mistaken  in  this,  the  bond  did 
not  provide  that  the  Coal  Company  and  the  receivers  would  return  the 
prc^erty,  but  that  it  would  be  returned  by  some  one  to  answer  the  judg- 
ment. The  bond  was  in  substantial  compliance  with  the  Oklahoma 
statute,  and  that  is  all  that  is  necessary  to  make  of  it  a  valid  statutory 
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bond.  4  Cyc.  680.  But,  if  for  any  reason  it  was  not  valid  as  a  statu- 
tory bond,  it  was  valid  as  a  common-law  obligation.    Id.  681. 

The  whole  contention  that  the  Coal  Company  and  its  receivers  ten- 
dered to  the  sheriff  a  bond  with  the  Guaranty  Company  as  surety  that 
the  property  would  be  returned  under  a  penalty  of  $30,000,  and  now 
say  that  the  bank  must  have  known  the  receivers  must  obey  the  fed- 
eral court,  and  the  surety  is  not  liable  for  the  penalty,  savors  of  fraud, 
and  cannot  be  sustained  by  this  court.  The  receivers  obtained  the 
stocks  of  merchandise  upon  which  the  attachment  was  a  first  lien,  and 
have  disposed  of  them.  They  obtained  a  considerable  quantity  of  other 
property,  including  machinery  and  live  stock,  necessary  to  run  the 
mine,  and  upon  which  the  Bank  had  a  junior  lien,  and  none  of  it  has 
been  returned. 

There  is  no  doubt  that  the  judgment  of  the  court  below  was  cor- 
rect, and  it  is  affirmed. 


(239  Fed.  234) 

AMERICAN  LOOOMOTIVB  OO.  v.  HARRIS. 

(Clreult  Court  of  Appeals,  First  Circuit    December  7,  1916.    On  Petition  for 
Rehearing,  January  12,  1917.) 

No.  1194. 

1.  Appeal  and  Ebbob  ^=»853 — ^Instbuotions — ^Exceptions— Nboessttt. 

An  instruction  not  excepted  to  stands  as  the  law  of  the  case. 
[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  {S  1524. 
3405;  Dec.  Dig.  <&=>853.] 

2.  Bbokebs  ^=»86(3)— Commissions— Right  to. 

In  assumpsit  for  commissions  claimed  under  a  contract  for  the  sale  of 
auto  trucks,  evidence  held  insufficient  to  show  that  plaintiff  had  com- 
pletely consummated  the  contract,  so  as  to  be  entitled  to  commission  as 
such,  although  warranting  a  finding  that,  but  for  defendant's  in]rproper 
interference,  he  would  have  effected  the  sale. 

[Ed.  Note. — ^For  other  cases,  see  Brokers,  Cent.  Dig.  f  117;  Dec.  Dig. 
«=»86(3).] 

3.  Bbokebs  ^=s>79 — Commissions— Right  to. 

Defendant,  a  manufacturer  of  motor  cars,  desiring  to  go  out  of  busi- 
ness, contracted  with  plaintiff  for  the  disposal  of  its  cars  at  reduced  pric- 
es. Plaintiff  began  negotiations  with  third  persons  for  the  sale  of  a  num- 
ber of  motor  trucks,  which  sale  would  have  been  consummated,  but  for 
the  interference  of  defendant,  who  disposed  of  the  cars  directly  to  tbe 
customer.  Plaintiff  brought  assumpsit  to  recover  compensation  claimed, 
the  case  being  finally  submitted  on  the  comnton  counts.  Held  that,  as 
the  contract  was  not  completed,  plaintiff  could  not  on  the  common  counts 
recover  commis^ons  as  a  debt,  recovery  in  that  manner  being  allowable 
only  when  the  contract  is  at  an  end,  and  nothing  remains  but  the  pay- 
ment of  the  sum  due ;  and  hence,  being  restricted  to  recovery  of  damages 
by  specially  declaring  on  the  contract,  an  instruction  allowing  jdaintiir 
to  recover  the  contmissions  provided  in  the  contract  was  erroneous. 

[Ed.  Note. — ^For  other  cases,  see  Brokers,  Dec.  Dig.  ^=»79.] 
^=3»For  other  cases  see  same  topic  A  KEY-NUMBER  in  aU  Key-Numbered  Dicests  A  Indexes 
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i  Appeal  and  Ebbob  ^5>1004(1)— Pbuudioiai^  Ebbob— Instbuctzonb. 

In  sodi  case,  if  an  Instrnction,  which  became  the  law  of  the  case,  be- 
cause Dot  excepted  to,  could  be  interpreted  as  authorizing  recovery  for 
plaiDtur,  if  he  had  carried  on  negotiations  to  a  point  where  a  sale  would 
have  been  effected,  but  for  defendant's  interference,  an  instruction  allow- 
ing plaintiff  to  recover  the  commissions  provided  in  the  contract  amount- 
ed to  reversible  error,  because  it  could  not  be  determined  whether  the 
Jury  based  their  verdict  on  the  instruction  not  excepted  to,  or  the  one 
allowing  recovery  as  damages  of  the  commissions  provided  in  the  con- 
tract 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Krror,  Oent.  Dig.  f  4219; 
Dec  Dig.  <&=>1064(1);  Trial,  Cent  Dig.  f{  525,  553.] 

5.  BbOEEBS  ^=»7 — CJONTBACTS— CONSTBUCnON. 

In  such  case,  though  defendant  reserved  the  right  to  make  sales  to  cus- 
tomers in  the  territory  given  to  the  sales  agent,  it  impliedly  obligated 
itself  not  to  interfere  with  the  agent's  pending  negotiations. 

[Ed.  Note. — For  other  cases^  see  Brokers,  Cent  Dig.  H  5-8;  Doc  Dig. 

On  Petition  for  Rehearing. 

d  Appeal  awd  Ebbob  «=»888(2) — ^Amendments— Aixowanos. 

In  such  case  the  agent  should  not  be  allowed  to  file  on  ai^)eal  as  an 
amendnient  a  declaration  in  ^)ecial  assumpsit  and  have  the  judgment  af- 
firmed, for  it  could  not  be  determined  that  the  Jury's  verdict  was  based 
on  the  count  in  quantum  meruit,  and  not  the  one  of  indebitatus  assump- 
sit; the  instructions  allowing  recovery  on  such  count. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  f  3619 ; 
Dec  Dig.  e=>888(2).] 

7.  Appeal  and  E^bbob  ^=»1178(6) — ^Remand— LnoTATiON  of  Remand. 

Where  it  did  not  appear  that  the  Jury  might  not  have  found  for  plain- 
tiff on  an  incorrect  theory  of  liability,  the  new  trial,  after  reversal  on 
appeal,  should  not  be  limited  to  the  question  of  damages. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  4614, 
4615;  Dec.  Dig.  e=>1178(6).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Rhode  Island ;  Arthur  L.  Brown,  Judge. 

Action  by  William  A.  Harris  against  the  American  Locomotive 
Company.  There  was  a  judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

Francis  B.  Keeney,  of  Providence,  R.  I.  (Frank  H.  Swan  and  Swan 
4  Keeney,  all  of  Providence,  R.  I.,  on  the  brief),  for  plaintiff  in  error. 

Arthur  M.  Allen,  of  Providence,  R.  I.  (Abbott  Phillips,  Rush  Stur- 
ges,  and  Green,  Hinckley  &  Allen,  all  of  Providence,  R.  I.,  on  the 
brief),  for  defendant  in  error. 

Before  DODGE  and  BINGHAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

BINGHAM,  Circuit  Judge.  This  is  an  action  of  assumpsit,  brought 
ij  William  A.  Harris,  of  Providence,  against  the  American  Locomo- 
tive Company,  a  corporation  organized  under  the  laws  of  the  state 

Cs»For  ocbar  cases  b«s  sams  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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of  New  York,  to  recover  compensation  claimed  to  be  due  him  under  a 
contract  in  procuring  the  sale  of  a  number  of  auto  trucks. 

The  declaration,  as  originally  drawn,  contained  various  counts,  but 
the  case  was  finally  submitted  to  the  jury  only  upon  the  common 
counts ;  the  right  to  go  to  the  jury  on  the  others  having  been  denied 
for  failure  of  proof. 

The  defendant  was  a  manufacturer  of  automobiles  and  auto  trucks, 
but,  having  concluded  to  go  out  of  the  automobile  business,  and  de- 
siring to  close  out  the  balance  of  its  trucks  and  pleasure  cars,  on  Au- 
gust 21,  1913,  it  revised  its  schedule  of  prices,  with  a  view  of  accom- 
plishing this  purpose  without  delay,  and,  on  August  26,  1913,  entered 
into  a  contract  with  the  plaintiff  to  act  as  its  agent  at  Providence,  R. 
I.,  in  the  disposal  of  these  cars. 

The  claim  in  controversy  arises  out  of  the  sale  of  27  trucks  to 
Messrs.  Norton  and  Draper,  on  which  sale  the  plaintiff  claimed  the 
right  to  a  commission  in  the  sum  of  $13,500,  and  the  jury  found  a 
verdict  for  him  in  the  sum  of  $11,793.75.  The  case  is  here  on  the 
defendant's  writ  of  error  and  bill  of  exceptions.  Among  the  errors  as- 
signed are  the  following: 

(1)  The  court  erred  in  refusing  to  grant  defendant's  motion,  at  the 
conclusion  of  all  the  evidence,  to  direct  a  verdict  in  its  favor,  upon  tiic 
ground  that  the  plaintiff  had  failed  to  prove  his  case. 

(5)  The  court  erred  in  instructing  the  jury  as  follows : 

"If  you  find  that  he  [plalntiflP]  was  the  moving  party,  then  you  will  come 
to  the  question  of  damages,  and  you  may  find  either  that  Mr.  Harris  is  enti- 
tled to  damages  according  to  the  provisions  of  the  contract*  that  is,  according 
to  the  provisions  of  the  schedule  of  August  21,  1913,  in  which  he  was  entitled 
to  the  difference  hetween  the  dealer's  prices  and  the  sales  prices,  and  your 
damages  would  be  based  upon  27  trucks  and  these  prices.    •    •    •  " 

The  contract  of  August  26,  1913,  was  embodied  in  a  letter  written 
by  the  defendant,  the  American  Locomotive  Company,  through  its  as- 
sistant sales  manager,  R.  B.  Van  Dyke,  to  the  plaintiff,  Harris,  the 
terms  of  which  were  accepted  by  him,  and  in  a  writing  containing  a 
revised  schedule  of  prices  attached  to  the  letter.  The  letter  and  re- 
vised schedule  of  prices  read  as  follows : 

"American  Locomotive  Company, 

"Automobile  Department,  1886  Broadway,  New  York, 

••August  26,  1913. 
"Mr.  William  A.  Harris,  American  Locomotive  Company,  Providence,  R,  I.— 
Dear  Sir:  This  will  confirm  our  conversation  today  to  the  effect  that  on  Alco 
trucks  and  pleasure  cars  you  may  sell  in  the  state  of  Rhode  Island,  you  are 
to  receive  the  dealer's  price  mentioned  in  revised  schedule  of  prices  dated 
August  2l8t,  copy  of  which  is  attached  hereto;  you  to  make  your  profit  by 
selling  cars  and  trucks  to  customers  at  the  sales  price  named  in  the  same 
schedule.  It  is  understood  you  will  take  care  of  the  necessary  financing; 
that  only  standard  product  with  standard  equipment  can  be  sold;  that  all 
jobs  are  to  be  sold  for  the  earliest  possible  delivery,  the  trucks  without  bodies 
or  special  equipment.  This  arrangement  does  not  give  you  the  exclusive  right 
of  sale  in  Providence,  as  we  reserve  the  right  to  deal  direct  with  customers 
there,  and  the  arrangement  will  continue  only  until  our  present  product  is 
disposed  of,  or  is  subject  to  cancellation  by  either  party  giving  the  other  t^ 
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days'  notice.    It  is  also  understood  that  any  existing  commission  arrangement 
covering  the  sale  of  our  product  is  hereby  canceled.    If  satisfactory,  please 
note  your  acceptance  on  one  copy  of  tliis  letter  and  greatly  oblige. 
"Very  truly  yours,  R.  B.  Van  Dyke, 

"Ass*t  General  Sales  Manager. 
''Accepted.    William  A.  Harris.** 

"American  Locomotive  Company, 

''Automobile  Department,  1886  Broadway,  New  York. 

"August  21,  1913. 

"Revised  Schedule  of  Prices. 

"Effective  this  date,  the  following  prices  will  prevail,  to  dose  out  the  bal- 
ance of  our  tru(^^  and  pleasure  cars: 
"Any  regular  dealer  is  entitled  to  the  dealers'  prices. 

Dealers'  Price.  Sales  Prica 

2rUm  chassis $1,475.00  $1,975.00 

3%-ton   chassis 1,825.00  2,325.00 

5-ton  chassis 2375.00  3,000.00 

6-cylinder  touring  car,  complete,  with  Rush  more 

self-starter 3,000.00  3,500.00 

"A  deposit  of  at  least  two  hundred  dollars  ($200)  will  be  required  with  each 
car  or  chassis  ordered ;  the  balance  will  be  on  sight  draft  with  bill  of  lading 
attached  f.  o.  b.  Providence.  Tire  specifications  will  be  followed  as  far  as 
we  are  able,  but  we  reserve  the  right  to  equip  with  any  standard  tires  we 
may  have  on  hand.  No  bodies  will  be  furnished  by  us  except  for  the  touring 
cars.  All  truck  chassis  will  be  furnished  in  the  lead  as  heretofore.  The  tour- 
ing cars  are  complete  in  every  way,  including  Rushmore  electric  self-starter, 
and  are  finished  in  standard  colors.  Orders  will  be  filled  and  cars  shipped  in 
the  order  in  which  they  are  received.  First  come,  first  served.  We  anticipate 
an  unusual  demand  at  these  prices  and  advise  you  to  act  quickly. 

"Yours  very  truly,  C.  A.  Benjamin, 

"General  Sales  Manager." 

The  court  instructed  the  jury  on  the  main  question  in  the  case,  as 
follows : 

"Now,  are  you  satisfied  that  he  [Harris]  had  got  the  Draper-Norton  syndi- 
cate up  to  such  a  point  that  that  deal  would  have  gone  through  even  on  the 
basis  of  the  advertised  [sales]  prices ;  or  are  you  of  the  opinion  that  the  deal 
only  went  through  because  of  this  special  reduction  in  prices?  I  have  illus- 
trated the  situation,  gentlemen,  and  the  different  aspects  which  the  case  may 
have  bearing  upon  the  question  of  damages.  Of  course  if  you  are  convinced, 
gentlemen,  that  Mr.  Harris  was  not  the  moving  party  who  caused  the  consum- 
mation of  this  contract,  then  under  the  present  declaration  he  would  not  be 
entitled  to  recover,  and  your  verdict  would  be  for  the  defendant." 

[1,2]  No  exception  was  taken  to  this  instruction,  and,  however  it 
may  be  viewed,  it  stands  as  the  law  of  the  case.  The  question,  there- 
fore, iw-esented  by  the  first  assignment  of  error  is  whether  there  was 
any  evidence  from  which  the  jury  would  be  warranted  in  finding  that 
Harris,  in  his  negotiations  with  Norton  and  Draper,  had  gotten  them 
up  to  the  point  where  they  had  assented  to  take  the  trucks  at  the  sales 
prices.  The  plaintiff's  evidence  was  that  upon  securing  the  contract  in 
New  York  he  returned  to  Providence,  and  inmiediately  inserted  a  no- 
tice in  the  morning  paper  of  August  27th,  advertising  the  trucks  of 
the  American  Loccwnotive  Company,  stating  the  former  prices  at  which 
Alco  trucks  of  the  company  had  been  sold  and  the  present  reduced 
152C.C.A.— 15 
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prices,  the  latter  being  the  sales  prices  fixed  in  the  schedule  of  August 
21st;  that  on  Sunday,  August  31st,  he  inserted  a  like  advertisement 
in  the  newspapers;  that  on  Wednesday,  August  27th,  at  noon,  he 
called  upon  Mr.  Norton,  at  his  office  in  Providence,  and  outlined  to 
him  the  new  proposition  regarding  the  sale  of  the  trucks  and  the 
prices  which  had  gone  into  effect,  that  he  was  in  a  position  to  sell  him 
a  number  of  trucks  at  these  prices,  and  that  he  and  Draper  could  hold 
the  trucks  until  after  the  stock  of  the  American  Locomotive  Company 
was  disposed  of,  and  then  he,  Harris,  would  help  them  sell  them  at 
an  increased  price,  which  he  would  be  able  to  do  owing  to  his  acquain- 
tance with  possible  customers  in  Rhode  Island;  that  he  followed  up 
the  matter  with  daily  interviews  and  talks  with  Mr.  Norton,  who 
promised  to  take  the  matter  up  at  once  with  Mr.  Draper,  and  that  on 
Saturday,  August  30th,  he  talked  with  both  Norton  and  I>raf)er  and 
went  to  luncheon  with  the  latter ;  that  he  made  an  appointment  with 
them  for  the  following  Monday  night,  at  which  time  they  were  to  give 
him  an  answer ;  that  they  failed  to  keep  the  appointment,  but  on  Tues- 
day, September  2d,  arranged  to  meet  him  that  night,  which  they  also 
failed  to  do;  that  he  then  learned  they  had  gone  to  New  York,  and 
at  once  telephoned  the  defendant's  general  sales  manager,  notifying 
him  that  Norton  and  Draper  were  his  customers  and  were  apparently 
trying  to  go  over  his  head  and  buy  directly  from  the  company,  and  ask- 
ed the  general  manager  to  protect  his  interest ;  that  this  conversation 
over  the  telephone  took  place  before  Norton  and  Draper  reached  the 
company's  office ;  and  that  he  also  wrote  the  company  a  letter  on  Sep- 
tember 3d,  confirming  his  telephone  message,  and  claiming  Norton 
and  Draper  as  his  customers. 

[3]  This  is  a  statement  of  the  plaintiff's  evidence  in  the  view  most 
favorable  to  him,  and  which  was  not  supplemented  or  aided  in  any  ma- 
terial respect  by  the  evidence  introduced  by  the  defendant.  It  is  ap- 
parent that  the  most  favorable  inference  which  the  jury  could  draw 
from  it  was  that  the  plaintiff's  negotiations  with  Norton  and  Draper 
had  reached  the  point  where  they  would  have  assented  to  the  purchase 
of  the  trucks  at  the  sales  prices  but  for  the  interference  of  the  defend- 
ant in  selling  to  them  at  prices  below  the  sales  prices.  It  does  not  war- 
rant a  finding  that  the  negotiations  had  proceeded  to  a  stage  where 
Norton  and  Draper  had  assented  to  take  the  trucks  at  the  sales  prices, 
and  nothing  remained  to  be  done  on  the  part  of  the  plaintiff  to  carry 
out  the  sale,  so  that  he  would  be  entitled  to  his  commission  under  the 
contract  as  a  debt  due  him.  It  is  only  "when  a  contract  is  at  an  end, 
either  by  its  provisions  or  by  the  wrongful  act  of  the  defendant,  so 
that  nothing  remains  to  be  done  but  to  pay  money  [that]  general  as- 
sumpsit will  lie."  Carroll  v.  Giddings,  58  N.  H.  333,  and  cases  there 
cited.  Had  the  plaintiff's  proof  warranted  a  finding  that  his  n^otia- 
tions  with  Norton  and  Draper  had  reached  the  point  where  they 
had  assented  to  take  the  cars  at  the  sales  prices,  so  that  nothing  re- 
mained to  be  done  but  for  the  defendant  to  deliver  the  cars  and  for 
Norton  and  Draper  to  pay  for  them,  the  plaintiff  would  have  earned 
his  commission  under  the  contract  and  would  have  been  entitled  to 
that  sum  as  a  debt  due  him,  which  he  could  recover  under  the  com- 
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mon  counts.  But  his  proof  shows  that  his  negotiations  with  Norton 
and  Draper  had  only  reached  the  point  where,  but  for  the  interfer- 
ence of  the  defendant,  he  would  have  consummated  the  trade  with 
them  at  the  sales  prices.  This  does  not  disclose  a  consummation  of  the 
sale,  so  far  as  the  plaintiff  is  concerned,  but  a  failure  by  reason  of  the 
defendant's  breach  of  its  contract  with  the  plaintiff.  In  this  situation 
the  plaintiff  could  not  recover  his  commissions  under  the  common 
counts,  for  he  had  not  earned  them,  but  would  be  entitled  to  recover 
them,  if  at  all,  as  damages,  by  declaring  specially  on  the  contract. 

If,  however,  it  can  be  said  that  the  fair  meaning  of  the  charge  of 
the  court  to  the  jury  is  that  they  could  find  a  verdict  for  the  plaintiff, 
provided  they  were  satisfied  on  the  evidence  that  Harris,  in  his  ne- 
gotiations with  Norton  and  Draper  for  the  sale  of  the  trucks,  had 
gotten  them  to  the  point  where  he  would  have  effected  a  sale  with  them 
at  the  sales  prices,  but  for  the  interference  of  the  defendant,  and  that 
this  is  the  law  of  the  case,  as  no  exception  was  taken  to  this  branch  of 
the  charge,  nevertheless  the  verdict  cannot  be  sustained,  for  the  court 
charged  the  jury  on  the  question  of  damages,  to  which  the  fifth  assign- 
ment relates,  as  follows : 

"If  you  find  that  he  [plaintiff]  was  the  moving  party,  then  you  wUl  come 
to  the  question  of  damages,  and  you  may  find  either  that  Mr.  Harris  is  en- 
titled to  damages  according  to  the  provisions  of  the  contract,  that  is,  accord- 
ing to  the  provisions  of  the  schedule  of  August  21,  1913,  in  which  he  was  en- 
titled to  the  difference  between  the  dealer's  prices  and  the  sales  prices,  and 
your  damages  would  be  based  upon  27  trucks  and  these  prices.    ♦    ♦    ♦  "     ^ 

This  charge  would  be  right,  under  a  count  in  indebitatus  assumpsit, 
only  in  case  the  evidence  warranted  the  conclusion  that  the  plaintiff 
had  brought  the  negotiations  with  Norton  and  Draper  to  such  a  stage 
that  they  had  assented  to  take  the  trucks  at  the  sales  prices,  and  nothing 
further  remained  for  the  plaintiff  to  do.  But,  as  above  stated,  the 
plaintiflF's  proof  did  not  warrant  the  jury  in  reaching  such  a  conclusion 
and,  under  the  state  of  the  proof  disclosed,  he  could  recover  his  com- 
missions as  damages  only  in  case  he  had  declared  in  special  assumpsit. 
This  charge  was  therefore  erroneous. 

[4]  While  it  could  be  found  on  the  evidence  that  the  defendant 
broke  its  contract  by  interfering  with  and  preventing  the  sale  which 
the  plaintiff  was  undertaking  to  negotiate  with  his  customer,  and  that 
under  the  common  counts  he  could  recover  what  his  services  were  rea- 
sonably worth,  and  such  a  view  of  the  case  was  presented  to  the  jury, 
still,  as  it  is  impossible  to  say  whether  the  jury  based  its  verdict  upon 
this  theory  or  upon  the  one  complained  of  in  the  fifth  assignment  of 
error,  the  verdict  cannot  stand. 

[6]  When  the  defendant  agreed  with  the  plaintiff  that  he  should 
be  its  representative  for  the  sale  of  these  trucks  in  Providence,  with  the 
right  to  seek  customers  there,  and,  in  case  he  did  bring  about  a  sale  at 
the  sales  prices,  he  should  receive  the  commission  specified  in  the  con- 
tract, it  impliedly  agreed  with  him,  notwithstanding  its  reservation  of 
the  right  to  sell  to  customers  in  Providence,  that  it  would  not  interfere 
with  negotiations  which  he  had  under  way  with  customers  in  that 
locality,  by  undertaking  to  sell  to  them  at  reduced  prices  or  in  any 
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Other  way,  and,  had  his  declaration  contained  a  count  in  special  as- 
sumpsit, assigning  the  defendant's  interference  with  the  consummation 
of  his  negotiations  with  Norton  and  Draper  as  a  breach  of  its  contract, 
there  can  be  little  doubt  but  that,  on  the  present  state  of  the  proof, 
the  jury  would  have  been  warranted  in  finding  a  verdict  in  his  favor. 

The  verdict,  however,  must  be  set  aside,  and  the  case  remanded  to 
the  District  Court  for  a  new  trial.  Slocum  v.  New  York  Life  In- 
surance Company,  228  U.  S.  364,  33  Sup.  Ct.  523,  57  L.  Ed.  879,  Ann. 
Cas.  1914D,  1029.  Under  the  circumstances  we  do  not  think  it  is 
necessary  to  consider  the  questions  raised  by  the  other  assignments, 
as  they  are  not  likely  to  arise  on  a  subsequent  trial  of  the  case. 

The  judgment  of  the  District  Court  is  reversed,  the  verdict  is  set 
aside,  the  case  is  remanded  to  the  District  Court  for  further  proceed- 
ings not  inconsistent  with  this  opinion,  and  the  plaintiflF  in  error  re- 
covers its  costs. 

On  Petition  for  Rehearing. 

[8]  We  do  not  think  the  plaintiff,  under  the  facts  presented  in  this 
case,  should  be  allowed  to  file,  as  an  amendment,  a  declaration  in  spe- 
cial assumpsit  and  have  the  judgment  of  the  court  below  affirmed.  As 
pointed  out  in  our  opinion  of  December  7,  1916,  there  was  no  evidence 
to  warrant  a  verdict  for  the  plaintiff  upon  the  count  in  indebitatus  as- 
sumpsit; and  it  cannot  now  be  determined  whether  the  jury  rendered 
their  verdict  upon  that  count  or  upon  the  count  in  quantum  meruit 
On  the  count  in  indebitatus  assumpsit,  the  court  instructed  the  jury 
that  they  might  find  a  verdict  for  the  plaintiff,  on  the  evidence  sub- 
mitted to  them,  and,  such  being  the  case,  it  cannot  be  presumed  that 
they  did  not  do  what  the  court  told  them  they  might  do.  If  the  jury 
rendered  their  verdict  in  the  light  of  these  instructions,  they  did  not 
necessarily  pass  upon  the  questions  involved  under  the  count  in  quan- 
tum meruit ;  and,  if  they  did  not,  they  never  passed  upon  the  questions 
which  would  be  raised  under  the  count  in  special  assumpsit.  In  any 
event,  it  is  largely  conjectural  which  course  the  jury  pursued  in  render- 
ing their  verdict,  and,  this  being  so,  we  do  not  think  this  is  a  case  in 
which  the  court  can  or  should  exercise  its  discretion  and  adopt  the 
course  suggested  in  the  plaintiff's  petition. 

[7]  The  same  line  of  reasoning  is  an  answer  to  the  further  request 
in  the  plaintiff's  petition  that  the  new  trial  should  be  limited  to  the 
question  of  damages.  To  justify  an  appellate  court  in  limiting  the  is- 
sues on  a  new  trial  to  the  question  of  damages,  it  should  clearly  ap- 
pear that  all  questions  in  respect  to  liability  have  been  considered  and 
passed  upon  by  the  jury.    This  is  not  such  a  case. 

Petition  denied. 
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(239  Fed.  241) 

STANDARD  WOOD  CO.  v.  HALL,  GARDNER  &  CO.  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit     January  9,  1917.) 

No.  2135. 

Sales  ^=>98,  107 — Construction — Right  of  Rescission  for  Breach. 

Defendant  operated  a  sawmill,  and  had  as  a  by-product  slabs  and  edg- 
ings, which  it  desired  to  dispose  of,  and  plaintiff  was  a  manufacturer  of 
kindling  wood.  The'  parties  entered  into  a  contract,  without  limitation  as 
to  time,  by  which  plaintiff  agreed  to  build  a  factory  of  stated  capacity  at  a 
convenient  point,  and  defendant  agreed  to  deliver  at  the*  factory  at  an 
agreed  price  per  cord  slabs  and  edgings  cut  to  proper  lengths  for  plain- 
tiff's use.  The  contract  provided  that,  if  the  sawmill  should  be  destroyed, 
it  should  be  promptly  rebuilt,  and  also  that  on  30  days*  notice  plaintiff 
might  shut  down  its  factory,  and  during  the  suspension  of  business  it 
should  not  be  required  to  take  and  pay  for  wood,  but  that,  if  such  shut- 
down should  continue  for  90  days,  defendant  might  terminate  the  con- 
tract. The  parties  had  operated  under  the  contract  for  a  number  of  years, 
when  plaintiff  notified  defendant  that  it  found  it  necessary  to  ship  "some 
of  the  wood"  elsewhere,  and  requested  that  "for  the  present"  it  be  shipped 
to  a  paper  mill,  which  was  done.  Thereupon  plaintiff  dismantled  and 
tore  down  its  factory.  It  received  from  the  paper  mill  a  large  advance 
on  the  price  it  paid  defendant  for  the  wood.  After  about  seven  months, 
learning  of  the  destruction  of  the  factory,  defendant  gave  notice  under 
the  forfeiture  clause  of  the  contract  of  its  termination  and  ceased  ship- 
ments. Held,  that  the  suspension  and  forfeiture  provisions  of  the  con- 
tract had  no  application  to  the  situation,  but  contemplated  only  temporary 
suspension  of  business  by  plaintiff ;  that  its  destruction  of  its  factory  was 
a  breach,  which  went  to  the  whole  consideration  of  the  contract,  and 
gave  defendant  the  right  to  rescind,  or  to  recover  damages  for  the  breach ; 
and  that  its  action  in  stopping  shipment  was  in  legal  effect  an  election 
to  rescind. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §§  263,  276;  Dec.  Dig. 
iS=»98,  107.1 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania ;  Charles  P.  Orr,  Judge. 

Action  at  law  by  the  Standard  Wood  Company  against  Hall,  Gardner 
&  Co.,  a  partnership,  and  James  K.  Gardner,  Jane  Hyde  Hall  Liddell, 
and  Susan  E.  Hall,  surviving  partners.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

William  A.  Stone,  of  Pittsburgh,  Pa.,  Jones  &  Wick,  of  Bradford, 
Pa.,  and  Stone  &  Stone,  of  Pittsburgh,  Pa.,  for  plaintiff  in  error. 

J.  Rodgers  McCreery,  of  Pittsburgh,  Pa.,  and  Eugene  H.  Baird,  of 
Ridgtvay,  Pa.,  for  defendants  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOI.LEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  The  plaintiff  in  error  (plaintiff  below) 
is  a  kindling  wood  company.  The  defendants  in  error  (defendants 
below)  compose  a  partnership  doing  business  as  a  saw  mill  company. 
This  action  was  brought  by  the  kindling  wood  company  for  breach  of 
a  written  contract  between  them.  At  the  trial  two  questions  were  rais- 
ed.   The  first,  a  question  of  fact,  was  whether  the  terms  of  the  con- 

^=9For  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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tract  had  been  changed  by  the  parties ;  the  second,  a  question  of  law, 
was  the  construction  of  the  contract,  either  as  changed  or  unchanged, 
according  to  the  fact  found.  The  verdict  was  for  the  saw  mill  com- 
pany, and  the  kindling  wood  company  brought  this  writ  of  error.  The 
specifications  of  error,  in  number  and  scope,  cover  the  whole  case,  and 
will  therefore  be  considered  under  a  general  review. 

The  contract  is  in  writing.  In  tlie  main,  there  is  neither  ambiguity 
in  its  terms  nor  uncertainty  in  its  meaning.  It  appears  that  in  1898, 
the  year  of  its  date,  the  saw  mill  company  owned  large  tracts  of  land 
in  the  Counties  of  Elk  and  Forest,  in  the  State  of  Pennsylvania,  from 
which  they  proposed  to  cut  hemlock  timber  and  manufacture  it  at  their 
mill  at  Hallton.  In  order  to  dispose  of  their  slabs  and  edgings  this 
contract  was  entered  into,  and  by  its  terms  the  saw  mill  ccwnpany 
agreed  to  sell  and  the  kindling  wood  company  to  buy,  without  limit  as 
to  time,  all  their  hemlock  slabs  and  edgings  cut  in  lengths  suitable  for 
kindling  wood  manufacture,  delivered  at  a  designated  factory  of  the 
kindling  wood  company,  at  a  price  of  about  seventy-five  cents  per  cord, 
graduated  somewhat  by  varying  market  conditions.  In  order  to  take 
and  consume  the  slabs  and  edgings  to  be  delivered  under  the  contract, 
the  kindling  wood  company  agreed  to  erect  and  did  erect  a  kindling 
wood  factory  of  a  given  capacity  at  Portland  Mills,  a  suitable  location 
for  the  economical  shipping  and  handling  of  the  product. 

To  insure  uninterrupted  deliveries  to  its  factory  and  to  avoid  loss  of 
its  investment  consequent  upon  stopping  the  timber  operation,  the 
kindling  wood  company  required,  and  the  saw  mill  company  agreed, 
that  if  the  saw  mill  should  be  destroyed  by  fire  or  otherwise,  they 
would  promptly  rebuild  or  repair  it. 

Under  the  terms  of  the  contract  as  originally  drUwn,  the  parties  act- 
ed for  many  years,  one  satisfactorily  disposing  of  a  by-product  of  little 
value  and  the  other  manufacturing  its  finished  product  from  a  cheap 
raw  material  always  at  hand. 

From  the  terms  of  the  contract  the  parties  seldom  deviated  and  then 
only  by  agreement.  In  1903,  the  kindling  wood  company,  upon  repre- 
sentations that  it  was  necessary  to  divert  "a  certain  quantity"  of  the 
wood  from  shipment  to  its  factory  at  Portland  Mills  to  another  of  its 
plants,  secured  the  acquiescence  of  the  saw  mill  company,  and  ship- 
ments were  made  elsewhere.  After  a  brief  period,  the  parties  returned 
to  the  original  contract  and  resumed  shipments  exclusively  to  the  fac- 
tory at  Portland  Mills.  Again  in  1907,  in  conversations  between  the 
parties  and  confirmatory  correspondence,  the  parties  agreed  to  depart 
from  the  contract  with  respect  to  shipments.  It  appears  that  an  dSictr 
of  the  kindling  wood  company  wrote  the  saw  mill  company  that: 

"We  find  It  necessary  to  ship  out  same  of  the  wood  from  HaUton  [L  e  to 
ship  wood  elsewhere  than  to  its  factory  at  Portland  Mills]  as  the  conditiooi 
'  of  trade  will  not  permit  us  to  manufacture  this." 

The  conditions  referred  to  were  market  conditions  for  kindling 
wood  in  the  cities,  and  the  fact  that  there  were  piled  at  the  kindling 
wood  factory  about  5,000  cords  of  slabs,  indicating  a  large  supply  on 
hand.    The  saw  mill  company  replied  by  saying; 
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"Belatiye  to  changing  the  shipment  of  wood  from  Portland  Mills  to  other 
points,  would  say  that  it  will  be  entirely  satisfactory  to  us,  and  we  will  take 
great  pleasure  In  billing  the  stock  wherever  you  designate." 

The  kindling  wood  company  wrote  the  saw  mill  company : 

"Referring  to  the  writer's  recent  interview  with  Mr.  Lockhart  relative  to 
shipping  out  the  Hallton  wood,  we  desire  to  ship  this  for  the  present  to  the 
Hartje  Paper  Mfg.  Co.,  Steub«ttville,  Ohio,  via  P.  R.  R.  delivery,  and  if  you 
will  kindly  issue  the  necessary  instruction  we  will  appreciate  it  very  much." 

Knowing,  as  it  is  testified,  that  the  kindling  wood  company  had  on 
hand  a  large  supply  of  wood,  and  that  the  conversations  and  the  cor- 
respondence referred  to  a  diversion  of  shipments  not  as  to  all  but  only 
with  respect  to  "some  of  the  wood/'  not  permanently,  but  only  'Jor 
the  present/*  the  saw  mill  company  readily  subscribed  to  the  change  in 
its  temporary  character,  and  made  the  shipments  to  the  paper  company 
as  directed. 

During  this  period,  the  kindling  wood  factory  was  not  operated. 
This  was  known  by  all  the  parties  and  not  objected  to.  It  developed, 
however,  that  after  about  seven  months,  the  saw  mill  company  made 
inquiry  as  to  when  operations  were  to  be  resumed  and  found  that  the 
kindling  wood  plant  had  been  dismantled,  the  machinery  shipped  away, 
and  the  larger  part  of  the  structure  torn  down.  Thereupon,  the  saw 
mill  company  resorted  to  what  is  termed  the  "forfeiture  clause"  of  the 
contract,  and  attempted  by  notice  to  terminate  the  contract  pursuant  to 
their  understanding  of  its  meaning.    This  clause  is  as  follows : 

**It  is  further  understood  and  agreed  that  the  party  of  the  second  part 
(kindling  wood  company]  may  at  any  time  shut  down  its  kindling  wood  fac- 
tory, and  during  such  shut  down  or  suspension  of  business,  the  party  of  the 
second  part  shall  not  be  required  to  take  and  pay  for  any  slabs  or  edgings 
under  the  terms  of  this  contract,  provided,  however,  that  the  party  of  the  see- 
ond  part  shall  give  thirty  days'  notice  in  writing  to  the  parties  of  the  first 
part  of  its  intention  to  shut  down  or  suspend  as  aforesaid,  and  provided  fur- 
ther, that  if  such  shut  down  or  suspension  shall  continue  for  a  period  of 
ninety  days,  the  parties  of  the  first  part  [saw  mill  company]  may  at  their 
option  declare  this  contract  terminated." 

With  the  notice  given,  shipments  were  stopped.  It  is  pertinent  here 
to  note  that  so  long  as  hemlock  slabs  had  only  a  by-product  value  to 
one  of  the  parties  and  only  a  cheap  raw  material  value  to  the  other, 
the  two  moved  contentedly  along  under  the  contract,  but  when  trade 
conditions  in  the  paper  industry  gave  hemlock  slabs  a  raw  material 
value  for  paper  far  greater  than  their  value  for  kindling  wood,  the  par- 
ties to  this  contract  were  subjected,  one  after  the  other,  to  a  tempta- 
tion which  they  could  not  withstand.  The  kindling  wood  company 
found  that  slabs  for  which  it  was  paying  seventy-five  cents  a  cord  could 
be  sold  to  the  paper  company  for  three  dollars  a  cord.  It  therefore 
stopped  the  manufacture  of  slabs  into  kindling  wood,  diverted  ship- 
ments to  the  paper  company,  and  under  the  influence  of  greatly  increas- 
ed profits,  did  the  unwise  thing  of  dismantling  and  demolishing  its 
kindling  wood  factory.  When  the  saw  mill  company  found  this  out 
they  attempted  to  terminate  the  contract  under  the  forfeiture  clause 
and  did  terminate  shipments,  thereby  leaving  the  kindling  wood  com- 
pany without  wood  with  which  to  carry  on  its  contract  with  the  paper 
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company.  Being  similarly  attracted  by  greater  profits,  the  saw  mill 
company  availed  themselves  of  the  new  demand  for  hemlock  slabs, 
stepped  into  the  place  of  the  kindling  wood  company,  contracted  with 
the  paper  company  for  its  needs,  and  reaped  the  increased  profits  for 
themselves.  These  the  kindling  wood  company  are  endeavoring  to 
recover  by  this  suit. 

Manifestly  in  this  situation  we  are  not  concerned  with  business 
ethics  or  with  hunting  for  and  balancing  equities  between  the  parties. 
We  are  concerned  only  with  the  legal  positions  of  the  two  parties, 
both  of  whom  at  different  periods  were  keen  to  be  relieved  of  their 
contract. 

At  the  trial  the  court  very  properly  left  to  the  jury  the  question 
whether  the  parties  by  their  correspondence  and  conduct  had  (perma- 
nently) changed  the  terms  of  their  contract,  when  shipments  were  di- 
verted from  the  kindling  wood  factory  to  the  paper  company.  It  then 
construed  the  contract  as  giving  the  kindling  wood  company  a  right 
of  action  or  as  terminated  by  the  notice  of  the  saw  mill  company  under 
the  forfeiture  clause,  according  as  the  jury  found  that  the  contract 
had  or  had  not  been  changed  in  its  terms. 

As  the  jury  found  for  the  defendant,  they  found  that  the  contract 
had  not  been  changed,  and  the  case  comes  before  us  only  for  a  con- 
struction of  the  contract  as  originally  made  in  connection  with  three 
undisputed  facts,  namely,  that  the  kindling  wood  company  gave  no 
notice  of  its  intention  to  shut  down ;  that  the  factory  was  shut  down 
(in  a  sense)  for  a  period  of  ninety  days  before  the  notice  of  the  saw 
mill  company  terminating  the  contract,  and  that  by  that  time,  the 
kindling  wood  company  had  completely  dismantled  and  partially  de- 
molished its  factory.  The  question  involved  in  the  construction  is, 
whether  the  contract  was  terminated,  and  if  so,  how  and  by  which 
party  was  it  terminated. 

The  kindling  wood  company  maintains  that  the  contract  was  not 
terminated,  except  by  the  breach  of  the  saw  mill  company  in  stopping 
shipments,  for  which  it  brings  this  action.  Its  contention  is,  that  the 
notice  by  the  saw  mill  company  to  terminate  the  contract,  given  under 
the  forfeiture  clause,  was  ineffective  because  it  was  not  given  in  the 
situation  contemplated  by  that  clause;  that  under  a  proper  interpre- 
tation of  that  clause,  the  saw  mill  company's  right  to  terminate  the 
contract  accrued  only  after  a  ninety  day  shut  down  following  a  thirty- 
day  notice  by  the  kindling  wood  company  of  its  intention  to  shut  down, 
when  seeking  to  relieve  itself  of  liability  to  take  and  pay  for  slabs, 
and  that  the  kindling  wood  company  could  shut  down  at  any  time  it 
chose  for  as  long  as  it  chose,  if  it  gave  no  thirty-day  notice  of  such 
intention,  and  if  it  continued  to  take  the  slabs  and  pay  for  them.  As 
no  such  thirty-day  notice  of  intention  to  shut  down  was  given,  it  main- 
tains that  the  saw  mill  company's  notice  to  terminate  the  contract  was 
improvidently  made,  and  that  the  contract  remained  in  force  tmtil 
breach  by  the  saw  mill  company  in  refusing  to  continue  shipments. 

In  determining  whether  the  contract  was  terminated,  and  if  ter- 
minated, then  how  and  by  whom,  we  must  first  construe  the  forfeiture 
clause.    It  is  clear  from  the  business  of  the  parties,  their  reasons  for 
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entering  into  the  contract,  its  duration  without  limit,  and  the  mutuality 
of  its  terms,  that  the  kindling  wood  company  demanded  raw  materisd 
for  its  kindling  wood  factory  in  a  flow  not  to  be  ended  even  by  the 
burning  of  the  saw  mill,  and  only  to  be  interrupted  while  a  new  mill 
was  being  built ;  and  that  the  saw  mill  company,  to  insure  the  con- 
sumption of  a  by-product,  required  that  there  be  built  at  a  point  in 
touch  with  its  timber  operations  a  kindling  wood  factory  of  an  agreed 
capacity  to  take  the  flow  of  its  material  in  continuous  movement,  ex- 
cept when  in  the  nature  of  things  a  shut  down  or  suspension  became 
necessary.  Such  a  shut  down  is  provided  for  in  the  forfeiture  clause, 
and  such  a  shut  down  is  permitted  without  liability  on  the  part  of 
the  kindling  wood  company  to  take  and  pay  for  the  slabs  if  it  there- 
tofore gives  a  thirty-day  notice  of  its  intention  to  shut  down,  with  a 
reciprocal  right  to  the  saw  mill  company  to  terminate  the  contract  if 
the  shut  down  lasts  ninety  days  after  notice.  It  is  plain  from  its  terms, 
that  when  the  parties  entered  into  the  contract  they  conternplated 
nothing  other  than  the  shipment  of  slabs  exclusively  to  the  kindling 
wood  factory  at  Portland  Mills.  This  is  shown  by  the  way  the  par- 
ties themselves  interpreted  the  contract,  for  in  the  two  instances  in 
which  they  deviated  from  its  terms  by  making  shipments  elsewhere, 
they  first  agreed  upon  the  change  of  shipment,  in  one  instance  return- 
ing to  the  contract  and  resuming  operations  under  its  original  terms, 
and  in  the  other,  pursuing  a  practice  which  resulted  in  this  suit  and 
a  finding  by  the  jury  that  they  did  not  permanently  change  its  terms. 
As  the  contract  did  not  contemplate  shipments  elsewhere  than  to  the 
factory  at  Portland  Mills,  and  therefore  did  not  contemplate  the  loss 
of  a  consuming  plant  by  sale  and  speculation  in  the  slabs,  the  shut 
down  provided  for  in  the  forfeiture  clause  clearly  meant  a  temporary 
shut  down  or  suspension,  with  certain  rights  moving  to  each  party 
therefrom. 

Such  was  the  situation  contemplated  by  the  forfeiture  clause,  but 
such  is  not  the  situation  we  find  in  the  evidence.  It  is  conceded  that 
it  was  known  that  the  kindling  wood  factory  was  not  being  operated. 
Cessation  of  operation  normally  constitutes  a  shut  down,  or  suspen- 
sion of  business.  But  the  kindling  wood  company  did  more  than  this. 
It  completely  dismantled  its  factory  and  tore  down  a  large  part  of  it. 
This  was  not  a  shut  down,  or  a  suspension  of  operations,  for  in  sus- 
pension is  embodied  the  idea  of  resumption  at  some  time.  It  was  an 
end  to  operations  and  the  closing  of  business,  in  that  it  was  a  destruc- 
tion of  the  very  instrumentality  by  which  alone  the  kindling  wood 
company  could  carry  on  its  business  and  carry  out  its  contract.  It 
also  prevented  the  saw  mill  company  from  thereafter  performing  the 
contract  on  their  part  by  making  impossible  further  shipments  to  the 
only  factory  to  which  by  their  own  interpretation  of  the  contract  the 
parties  intended  shipments  to  be  made ;  and  it  deprived  them  of  the 
fixed  means  for  the  consumption  of  their  product,  which  was  the 
consideration  that  moved  them  to  enter  into  the  contract. 

We  are  of  opinion  that  the  destruction  of  the  factory  was  a  breach 
by  the  kindling  wood  company  going  to  the  whole  consideration  of 
the  contract,  giving  the  saw  mill  company,  the  party  injured,  the  right 
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to  rescind  the  contract  or  to  recover  damages  for  the  breach,  Oscar 
Bamett  Foundry  Co.  v.  Crowe,  219  Fed.  450,  455,  135  C.  C.  A.  162; 
Kauifman  v.  Raeder,  108  Fed.  172,  47  C.  C.  A.  278,  54  L.  R.  A.  247; 
Howe  V.  Howe  &  Owen  Ball  Bearing  Co.,  154  Fed.  820,  83  C.  C.  A. 
536;  Neenan  v.  Otis  Elevator  Co.  (C.  C.)  180  Fed.  997,  1000,  unless 
the  forfeiture  clause  or  some  other  clause  of  the  contract  provides 
otherwise. 

Does  the  forfeiture  clause,  which  (in  the  interpretation  of  the 
kindling  wood  company)  provides  that  one  party  may  terminate  the 
contract  only  after  notice  by  the  other  of  its  intention  to  shut  down, 
contemplate  a  continuance  of  the  contract  after  the  factory  has  been 
torn  down?  If  it  does,  then  we  have  the  singular  construction  of  the 
clause,  as  applied  to  the  facts,  that  the  kindling  wood  company  may 
"shut  down"  its  factory  after  it  has  been  torn  down,  and  suspend 
business  after  business  has  been  ended,  and  upon  giving  "thirty  days' 
notice  *  *  *  of  its  intention  to  shut  down"  a  torn  down  factory, 
the  kindling  wood  company  is  relieved  of  its  obligation  to  further 
receive  and  pay  for  slabs.  Carrying  this  construction  a  step  further 
to  the  reciprocal  rights  of  the  saw  mill  company,  we  would  find  that 
the  right  of  that  company  to  terminate  the  contract  accrues  only  if 
the  "shut  down"  continues  for  ninety  days  after  a  thirty  day  notice 
by  the  kindling  wood  company  of  its  intention  to  shut  down  a  plant 
already  torn  down,  and  to  suspend  a  business  already  ended.  It  is 
scarcely  necessary  to  pursue  this  further. 

Does  the  contract  make  provision  elsewhere  for  its  continuance 
after  such  an  act  as  the  destruction  of  the  factory  by  the  kindling  wood 
company?  We  find  none.  Thus  we  have  a  contract  in  which  the 
parties  did  not  agree  to  the  thing  done,  and  the  case  resolves  itself 
into  the  usual  question,  under  the  familiar  rule  alluded  to,  whether 
the  thing  done  is  a  breach  of  the  contract  as  made,  and,  if  so,  whether 
it  is  a  breach  that  justifies  its  termination.  As  the  essential  facts  are 
undisputed,  we  must  hold,  that  the  destruction  of  the  factory  consti- 
tuted a  breach  of  the  contract  committed  by  the  kindling  wood  com- 
pany ;  that  the  breach  went  to  the  whole  consideration ;  and  that,  al- 
though the  saw  mill  company  proceeded  to  terminate  the  contract  un- 
der rights  conceived  to  be  theirs  imder  the  forfeiture  clause,  their  ac- 
tion, nevertheless,  was  in  legal  effect  an  election  to  rescind  upon  a 
breach  by  the  other  party,  and  ended  the  contract. 

The  judgment  below  is  affirmed. 
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<23&  Fed.  247) 

COURTNEY  V.  CROXTON  et  aL 

In  re  HURON  IRON  MINING  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.     February  6,  1917.) 

No.  2931. 

1.  CouBTS  ^==>365 — Rules  of  Decision — State  Decision — ^Liabilitt  of  Cor- 

porate Stockholders. 

The  liability  of  the  stockholders  of  a  Minnesota  corporation  for  the 
difference  between  the  par  value  of  the  stock  Issued  to  them  as  full  paid 
and  the  amount  they  paid  therefor,  even  If  not  controlled  by  statute,  Is  a 
question  of  local  law,  on  which  the  decisions  of  the  courts  of  that  state 
are  controlling. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §§  950,  952,  955, 
969-971 ;    Dec.  Dig.  «=>365.] 

2.  Bankruptcy  ^=:»145(2) — Rights  of  Trustee — Stockholder's  Ljabilitt. 

Under  the  decisions  of  Minnesota,  a  stockholder,  to  whom  a  corpora- 
tion has  Issued  full-paid  stock  on  payment  of  an  agreed  price  less  than 
the  par  value,  is  liable  for  the  balance  of  the  par  value  only  to  creditors 
of  the  corporation,  who  have  given  credit  to  the  corporation  on  the  faith 
of  its  capital  stock,  notwithstanding  the  provisions  of  Gen.  St.  Minn.  1913, 
§  6193,  that  no  corporation  shall  issue  any  stock  for  a  less  amount  to  be 
actually  paid  in  than  the  par  value  of  those  first  issued,  and  such  liability 
cannot  be  enforced  by  the  trustee  in  bankruptcy. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  205;  Dec. 
Dig.  «=>145(2).] 

3.  Courts  ^=»96(1) — Comity — Decisions  of  Court  Circuits. 

The  decision  of  the  Circuit  Court  of  Appeals  of  another  circuit  that  the 
trustee  in  bankruptcy  of  a  corporation  could  not  enforce  the  liability  of 
a  stockholder  for  the  difference  between  the  par  value  of  his  stock  and 
the  amount  paid  for  it,  which  the  Supreme  Court  refused  to  review  on 
certiorari,  will  by  comity  be  followed  in  the  bankruptcy  proceedings  in 
determining  the  claims  of  some  of  the  stockholders.  Including  the  de- 
fendant in  the  other  suit. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  ff  325,  327,  334; 
Dec.  Dig.  «=»96(1).] 

4.  Bankruptcy  ^s»345 — Claims — Priority — StockhoLtDERs. 

The  claims  of  solvent  stockholders  of  a  bankrupt  corporation,  who 
are  liable  for  the  difference  between  the  amount  paid  for  the  stock  and 
the  par  value  only  to  defrauded  creditors,  will  not  be  i)ostponed  in  the 
bankruptcy  proceedings  to  the  payment  of  other  claims. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  531,  532, 
534,  539,  540;   Dec  Dig.  «»345.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Michigan ;  Clarence  W.  Sessions,  Judge. 

In  the  matter  of  the  Huron  Iron  Mining  Company,  bankrupt.  Claim 
by  S.  W.  Croxton  and  others  against  Joseph  S.  Courtney,  as  trustee  in 
bankruptcy.  From  an  order  allowing  the  claims,  without  deduction  for 
indebtedness  of  the  claimant  to  the  bankrupt,  the  trustee  appeals.  Af- 
firmed. 

J.  E.  Tracy,  of  Marquette,  Mich.,  for  appellant. 
H.  B.  McGraw,  of  Cleveland,  Ohio,  for  appellees. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

or  other  casos  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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KNAPPEN,  Circuit  Judge.  Appeal  from  an  order  allowing  claims 
of  stockholder  creditors.  The  Huron  Iron  Mining  Company  was  in- 
corporated in  1906,  under  the  laws  of  Minnesota,  with  a  nominal  cap- 
ital stock  of  $1,500,000,  consisting  of  15,000  shares,  of  $100  each.  Each 
of  the  claimants  became  a  stockholder,  and  each  paid  for  his  stock 
$10  per  share  (10  per  cent,  of  its  par  value),  and  by  express  agreement 
with  the  corporation  received  certificates  of  "full-paid  and  nonassess- 
able" stock.  •  The  corporation  later,  being  in  need  of  money,  attempted 
to  borrow  $75,000,  and  asked  its  stockholders  to  contribute  to  the  loan 
in  ratable  proportions.  Each  of  the  claimants  furnished  his  pro  rata 
share  of  the  loan,  aggregating  $39,000.  To  secure  the  loan  the  corpo- 
ration gave  a  mortgage,  on  April  17,  1913  (due  on  or  before  one  year), 
upon  its  mining  lease,  which  was  its  only  asset  of  substantial  value. 
Upon  its  voluntary  petition,  the  mining  company  was  adjudged  bank- 
rupt December  19,  1913,  by  the  District  Court  for  the  Western  District 
of  Michigan.  Its  mortgaged  leasehold  was  later  forfeited  by  the  lessor 
for  nonpayment  of  royalties  and  ground  rent,  and  the  mortgage  se- 
curity thus  entirely  failed.  Uncontested  claims  were  proved  amount- 
ing to  nearly  $70,000.  On  these  claims  dividends  amounting  to  40 
per  cent,  have  been  paid.  The  assets  being  manifestly  insufficient  to 
pay  even  the  uncontested  claims,  the  referee  in  bankruptcy  ordered 
an  assessment  of  $3  per  share  upon  all  outstanding  stock  in  the  mining 
company.  With  the  exception  of  Georger,  each  of  the  claimants  vol- 
untarily paid  his  assessment  to  the  trustee  in  bankruptcy. 

In  a  suit  brought  by  that  trustee  against  Georger  in  the  District 
Court  for  the  Southern  District  of  New  York,  to  recover  the  assess- 
ment made  against  him,  judgment  was  entered  for  defendant,  and 
this  judgment  was  affirmed  by  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit,  upon  the  ground  that  the  liability  for  the  unpaid  pur- 
chase price  belonged,  not  to  the  corporation,  but  to  its  creditors,  and 
that  the  trustee  in  bankruptcy  had  no  authority  to  collect  the  same. 
Courtney  v.  Georger,  228  Fed.  859,  143  C.  C.  A.  257.  After  the  judg- 
ment in  the  Georger  Case,  and  before  its  affirmance  by  the  Circuit 
Court  of  Appeals,  the  referee  made  an  order  allowing  the  claim  of 
each  of  the  claimants  pn  account  of  the  loan  so  made  to  the  cor- 
poration in  1913.  The  order,  however,  provided  that  claimants  be 
not  allowed  to  share  in  any  dividends  until  all  other  creditors  should 
have  been  paid  in  full,  and  that  no  claimant  be  allowed  to  share  in  any 
dividends,  derived  from  the  stock  assessments,  nor  to  share  in  any 
dividends  whatever  until  he  himself  should  have  paid  all  lawful  as- 
sessments against  his  stock  which  might  be  ordered  by  the  bankruptcy 
court;  further  assessments  evidently  being  thought  necessary.  To 
provide  for  dividends  to  claimants  when  they  should  become  entitled 
thereto,  a  fund  of  upwards  of  $5,000  was  impounded  in  the  hands  of 
the  trustee  in  bankruptcy.  On  review  of  the  referee's  order,  the  Dis- 
trict Judge  accepted  the  reasoning  and  conclusion  of  the  Circuit  Court 
of  Appeals  in  the  Georger  Case,  and  affirmed  the  referee's  order  so 
far  as  it  allowed  the  claims  in  question,  and  reversed  it  as  to  the  pro- 
visions declaring  claimants  to  be  indebted  to  the  corporation  for  the 


Digitized  by  VjOOQlC 


COXJBTNBY  V.  CBOXTON  237 

unpaid  portion  of  their  stock  and  postponing  the  pa)mient  of  their 
claims. 

[1]  The  broad  and  meritorious  question  is  whether  the  bankruptcy 
court  had  jurisdiction  to  make  the  assessments  in  question  upon  the 
stockholders  of  the  bankrupt  corporation,  and,  through  its  trustee  in 
bankruptcy,  authority  to  enforce  the  collection  of  such  assessments. 
The  answer  to  this  question  depends  primarily  upon  whether  the  lia- 
bility in  question  is  a  corporate  asset  or  belongs  to  creditors  only; 
and  in  determining  this  question  we  must  look  to  the  laws  of  Minne- 
sota, including  pertinent  rules  of  decision  as  announced  by  the  Su- 
preme Court  of  that  state.  Converse  v.  Hamilton,  224  U.  S.  243,  253, 
32  Sup.  Ct  415,  56  L.  Ed.  749,  Ann.  Cas.  1913D,  1292;  Kiskadden 
V.  Steinle  (C.  C.  A.  6)  203  Fed.  375,  378,  121  C.  C.  A.  559;  In  re 
Jassoy  Co.  (C.  C.  A.  2)  178  Fed.  515,  101  C.  C.  A.  641. 

[2]  The  statutes  of  Minnesota  (G.  S.  1913,  §  6645  and  following) 
contain  elaborate  provisions  for  enforcing  the  liability  of  corporate 
stockholders,  through  assessments  made  by  the  courts  of  Minnesota 
upon  petition  of  corporate  creditors,  assignee  or  receiver.  The  Su- 
preme Court  of  that  state  has  held  that  the  receiver  of  a  corporation 
can  recover  as  assets  of  the  corporation  only  "what  is  or  was  at  some 
previous  time,  and  still  is,  as  to  creditors,  the  property  or  estate  of 
the  corporation" — as  property  conveyed  in  fraud  of  creditors  or  cap- 
ital refunded  without  consideration  to  stockholders,  or  the  right  to 
recover  the  balance  due  on  a  subscription  for  stock.  Minneapolis  Base- 
ball Co.  V.  City  Bank,  66  Minn.  441,  444,  69  N.  W.  331,  38  L.  R.  A. 
415;  Minnesota  Thresher  Mfg.  Co.  v.  Langdon,  44  Minn.  37,  46  N. 
W.  310;  Basting  v.  Ankeny,  64  Minn.  133,  66  N.  W.  266.  And  it  is 
settled  that  the  double  liability  of  stockholders  under  section  3  of 
article  10  of  the  Constitution  of  Minnesota  is  not  to  the  corporation, 
but  to  the  creditors  collectively,  and  that  the  mode  and  means  of  the 
enforcement  of  such  liability  are  subject  to  the  regulations  imposed 
by  the  Minnesota  statutes.  Converse  v.  Hamilton,  supra,  and  cases 
cited  at  224  U.  S.  253,  32  Sup.  Ct.  415,  56  L.  Ed.  749,  Ann.  Cas. 
1913D,  1292.^ 

It  has  been  authoritatively  decided  that  the  Minnesota  statute  con- 
fers upon  the  receiver  appointed  under  creditors'  petition  the  author- 
ity, as  quasi  assignee  and  representative  of  the  creditors,  to  maintain 
an  action  in  other  jurisdictions  for  the  collection  of  the  assessments 
ordered.  Bemheimer  v.  Converse,  206  U.  S.  516,  534,  27  Sup.  Ct. 
755,  51  L.  Ed.  1163;  Converse  v.  Hamilton,  supra,  at  224  U.  S.  258, 
32  Sup.  Ct.  415,  56  L.  Ed.  749,  Ann.  Cas.  1913D,  1292.  It  is  also 
authoritatively  settled  that  bankruptcy  proceedings  against  a  Minne- 
sota corporation  do  not  stand  in  the  way  of  resorting  to  the  statutory 
method  of  enforcing  double  liability  of  the  stockholders  under  the 
Minnesota  statute,  and  for  the  reason  that  such  liability  is  not  a  cor- 

1  We  have  held,  following  the  decisions  of  the  Court  of  Appeals  of  Ken- 
tucky, that  the  stockholders'  double  liability  Imposed  by  the  statute  of  that 
state  is  not  an  asset  of  the  corporation,  and  that  the  right  of  action  therefor 
Is  in  the  creditors.    Alsop  v.  C<Miway,  188  Fed.  668,  573,  110  O.  C.  A.  366. 
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porate  asset.  Selig  v.  Hamilton,  234  U.  S.  652,  661,  34  Sup.  Ct.  926, 
58  L.  Ed.  1518. 

Unless,  then,  the  liability  of  petitioners  and  the  other  stockholders 
of  the  bankrupt  corporation  to  assessment  on  account  of  the  unpaid 
purchase  price  of  their  stock,  to  the  extent  necessary  to  meet  the 
claims  of  creditors,  differs  in  its  nature  from  the  double  liability  im- 
posed by  the  Constitution  of  Minnesota,  in  that  it  is  an  asset  of  the 
corporation  itself,  it  is  clear  that  the  Georger  Case  was  rightly  de- 
cided.   Section  6193  of  the  Minnesota  Statutes  provides  that : 

"Save  as  otherwise  speciaUy  Umited  or  provided,  no  corporation  shaU  issue 
any  share  of  stock  for  a  less  amount  to  be  actually  paid  in  than  the  par  value 
of  those  first  issued." 

The  so-called  "trust  fund"  doctrine  was  at  an  early  date  rejected 
by  the  Supreme  Court  of  Minnesota,  and  the  right  of  creditors  to 
compel  the  holders  of  unpaid-for  stock  to  pay  for  it,  contrary  to  their 
actual  agreement  with  the  corporation,  held  to  rest  only  on  the  ground 
of  fraud,  viz.  in  misrepresentation  as  to  the  actual  amount  of  the  cor- 
porate capital  on  the  faith  of  which  persons  have  dealt  with  the  cor- 
poration and  given  it  credit.  In  such  case  the  corporation  is  held  never 
to  have  had  any  cause  of  action  against  the  stockholder,  and  as  be- 
tween the  latter  and  the  corporation,  the  agreement  for  the  issue  of 
the  stock  at  less  than  its  value  was  held  valid.  Therefore  equity  will 
enforce  payment  for  such  stock  in  favor  of  those  creditors,  and  those 
only,  who  have  relied  on  or  can  fairly  be  presumed  to  have  relied 
on,  the  stock's  representing  actual  capital ;  and  in  enforcing  this  prin- 
ciple it  makes  "no  difference  whether  the  stock  issued  as  paid  up  is 
bonus  stock,  pure  and  simple,  or  whether  it  was  sold  for  cash  for  less 
than  its  par  value,  or  for  property  at  a  gross  overvaluation."  Hastings 
Malting  Co.  v.  Iron  Range  Brewing  Co.,  65  Minn.  28,  33,  67  N.  W. 
652;  Hospes  v.  Northwestern  Mfg.  &  Car  Co.,  48  Minn.  174,  192,  50 
N.  W.  1117,  15  L.  R.  A.  470,  31  Am.  St.  Rep.  637,  and  following; 
Northwestern  Railroader  v.  Prior,  68  Minn.  95,  98,  70  N.  W.  869 : 
Wallace  v.  Carpenter,  etc.,  Co.,  70  Minn.  321,  327,  73  N.  W.  189,  68 
Am.  St.  Rep.  530,  and  following.^ 

The  trustee  in  bankruptcy  contends,  however,  that  the  liability  of 
the  stockholder  claimants  in  the  instant  case  was  not  created  by  stat-' 
ute,  but  depends  upon  the  principles  of  general  law,  and  that  therefore 
the  decisions  of  the  Minnesota  courts  are  not  controlling.  True,  the 
opinions  in  the  cases  just  cited  have  not  usually  referred  to  the  statutes 
or  Constitution  as  involved ;  but  the  equivalent  of  so  much  of  section 
619i  as  we  have  quoted  herein  seems  to  have  existed  and  to  have  been 
applicable  to  the  situation,  and  it  is  to  be  presumed  that  the  courts,  in 
determining  the  questioris  involved,  were  not  unmindful  of  it.  In- 
deed, in  the  Hospes  Case,  48  Minn.  196,  50  N.  W.  1120  (15  L.  R. 

2  There  seems  to  be  a  presumption  (rebuttable,  however)  that  the  creditor 
reUed  upon  the  subscription  and  the  representation  that  the  stock  was  fully 
paid.  Hospes  v.  Northwestern  Co.,  supni,  48  Minn.  197.  50  Miun.  1121  (15  L 
R.  A.  470,  31  Am.  St.  Rep.  637);  Randall  Printing  Co.  v.  Sanitas  Mineral  Wa- 
ter Co.,  120  Minn.  268,  274,  139  N.  W.  606.  43  L.  R.  A.  (N.  S.)  706. 
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A.  470,  31  Am.  St.  Rep.  637),  the  court  referred  to  the  law  of  1873 
(which  has  apparently  the  substance  of  the  clause  of  section  6193 
which  we  have  quoted)  as  not  of  itself  "sufficient  to  create  an  im- 
plied contract,  contrary  to  the  actual  one,  that  the  holder  should  pay 
for  his  stock";  and  in  Wallace  v.  Carpenter  Co.,  supra,  a  different 
statute  was  construed  as  forbidding  the  issue  of  corpora^te  stock  "as 
fully  paid  for  when  such  was  not  the  fact."  But  if  Randall  Co.  v. 
Sanitas  Co.,  supra,  is  to  be  accepted  as  an  adjudication  that  the  doc- 
trine of  the  Hospes  and  other  cases  cited  did  not  involve  a  construc- 
tion of  statute  or  Constitution,  it  yet  remainls  that  the  corporation  in 
question  is  tKe  creature  of  the  Minnesota  statute  alone,  and  thus  the 
question  whether  the  stockholders  therein  are  liable  for  the  unpaid 
part  of  their  stock  is  a  local  question,  involving  the  public  policy  of 
the  state,  and  so  is  governed  by  the  pertinent  rule  of  decision  of  the 
Supreme  Court  of  Minnesota.  Kiskadden  v.  Steinle,  supra;  In  re 
Jassoy  Co.,  supra.  And  see  Thompson  v.  Fairbanks,  196  U.  S.  516, 
25  Sup.  Ct.  306,  49  L.  Ed.  577 ;  Royal  Arcanum  v.  Green,  237  U. 
S.  531,  543,  35  Sup.  Ct.  724,  59  L.  Ed.  1089,  L.  R.  A.  1916A,  771. 

[3]  The  decision  of  the  Circuit  Court  of  Appeals  of  the  Second 
Circuit,  in  Courtney  v.  Georger,  was  made  after  full  consideration 
of  the  question  involved,  including  the  Minnesota  decisions.  It  was 
rendered  upon  the  very  concrete  question  involved  here;  it  was  be- 
tween complainant  and  one  of  the  defendants  here,  and  became  as  to 
that  defendant  an  adjudication.  A  petition  for  the  review  of  that 
decision  by  certiorari  was  denied  bv  the  Supreme  Court.  241  U.  S. 
660,  36  Sup.  Ct.  448,  60  L.  Ed.  1226.  The  case  is  peculiarly  one  for 
the  application  of  the  doctrine  of  comity.  We  are  therefore  of  opin- 
ion that  the  bankruptcy  court  rightly  held  that  the  stockholder  claim- 
ants were  not  liable  to  the  bankrupt  corporation,  or  to  its  trustee  in 
bankruptcy,  for  the  unpaid  portions  of  their  stock.  The  order  affirm- 
ing the  allowance  of  the  claims  was  therefore  right,  for  claimants  con- 
cededly  loaned  to  the  corporation  the  moneys  for  which  the  claims  are 
made. 

[4]  If  the  trustee  in  bankruptcy  had  the  right  to  collect  present  or 
future  stock  assessments,  we  should  probably  deem  it  pur  duty  to 
make  some  provision,  as  was  done  in  Kiskadden  v.  Steinle,  for  post- 
poning payment  of  the  claims  in  question.  But  neither  the  bankruptcy 
court  nor  the  trustee  can  have  anything  to  do  with  such  collection; 
and  there  is  no  suggestion  that  claimants  are  not  financially  responsi- 
ble. There  thus  seems  no  occasion  for  postponing  the  payment  of  ap- 
pellees' claims,  or  for  impounding  any  part  of  the  funds  distributable 
to  creditors.  It  is  conceded  that  appellees  are  not  entitled  to  share 
in  the  moneys  derived  from  the  stock  assessments. 

The  order  of  the  District  Court  will  be  construed,  in  connection 
with  the  opinion,  as  so  intended,  and,  as  thus  construed,  is  affirmed 
with  costs. 
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(239  Fed.  252) 

KALLOCH  V.  HOAGLAND. 

(Circuit  CJourt  of  Appeals,  Sixth  Circuit     February  7,  1917.) 

No.  2844. 

1.  Appeal  and  Ebbob  <e=»237(5),  268(1),  694(1),  719(10)— Pbesenting  Ques- 

tions Below — ^Want  of  Evidence. 

Where  there  was  no  request  to  direct  a  verdict,  the  charge  is  not  con- 
tained In  the  record,  and  no  exception  was  taken,  nor  error  assigned  to 
the  ruling  on  a  motion  for  new  trial,  defendant  cannot  urge  the  Insuffi- 
ciency of  the  evidence  to  support  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cen*.  Dig.  §{  1302, 
1596,  1604,  2910,  2915,  2979,  2982,  3490;  Dec  Dig.  «»237({^,  268(1). 
694(1),  719(10).] 

2.  Physicians  and  Subqeons  ^=s>18(9) — ^Action  fob  Malpbactice — ^Evidence 

— Sufetcienct. 

In  an  action  against  a  physician  for  malpractice  In  the  treatment  of  a 
broken  leg,  evidence  held  sufficient  to  take  to  the  Jury  the  question 
.  whether  defendant  failed  to  exercise  proper  care  and  skill  in  the  treat- 
ment. 

[Ed.  Note. — For  other  cases,  see  Physicians  and  Surgeons,  CJent  Dig.  i 
44;   Dec.  Dig.  <e=>18(9).] 

3.  Physicians  and  Suboeons  ^=:»14(4) — ^Degbee  of  Skill  Requibed. 

A  physldan  Is  liable  for  negligently  falling  to  exercise  the  care  and 
skill  ordinarily  possessed  by  surgeons  practicing  In  that  locality  and  under 
the  drftmstances.  In  the  light  of  modem  advancements  and  learning. 

[Ed.  Note. — For  other  cases,  see  Physicians  and  Surgeons,  Cent  Dig.  §{ 
26,  27;   Dec.  Dig.  <e=>14(4).] 

4.  AccoBD  AND  Satisfaction  €:=»25(1) — ^Judgment  ^=s>948(1) — Payment  ^=»59 

— Release  ^=s>45 — Admissibility  of  Evidence — Pleading — ^Defenses. 

Under  Shannon's  C3ode  Tenn.  §  4627,  providing  that  the  plea  shall  state 
the  facts  relied  on  as  a  defense,  except  as  thereafter  provided,  and  sec- 
tion 4636,  providing  that,  whenever  a  general  plea  Is  filed,  defendant 
shall  give  notice  of  his  real  defenses,  and  no  matter  of  defense  of  which 
notice  is  not  given  shall  be  given  In  evidence  or  relied  on,  evidence  that 
plaintiff,  who  was  suing  a  physician  for  malpractice,  had  settled  with  his 
employer  for  the  Injuries  received,  which  was  offered  to  show  accord 
and  satisfaction,  payment,  release,  or  former  recovery.  Is  Inadmissible, 
where  those  defenses  were  not  pleaded. 

[Ed.  Note. — For  other  cases,  see  Accord  and  Satisfaction,  Cent.  Dig.  i{ 
151,  153;  Dec.  Dig.  <&=:e5(l);  Judgment,  Cent.  Dig.  §§  1787,  1789,  1791, 
1792 ;  Dec.  Dig.  <e=>948(l) ;  Payment,  Cent.  Dig.  8  143% ;  Dec.  Dig.  <e=>59; 
Release,  Cent.  Dig.  §  87;   Dec.  Dig.  <8=>45.1 

5.  CouBTS  ^s»347 — ^Rules  of  Decision — State  Statute — ^Admissibility  of 

Evidence. 

Under  the  Conformity  Act  (Act  June  1,  1872,  c.  255,  {  5,  17  Stat.  197 
[Comp.  St.  1913.  §  1537]),  Shannon's  Code  Tenn.  §§  4627,  4636,  regulating 
pleas  and  the  evidence  admissible  thereunder,  is  controlling  in  the  federal 
courts. 

[Ed.  Note. — For  other  cases,  see  CJourts,  Cent  Dig.  i  921;    Dec.  Dig. 
4&=>347.] 
0.  Evidence  ^=»162(2) — ^Best  Evidence — ^Judgment. 

The  Judgment  Itself  and  the  Judgment  record  Is  the  best  evidence  of  a 
Judgment,  and  parol  evidence  concerning  It  Is  incompetent. 

[Ed.  Note.— -For  other  cases,  see  Evidence,  <3ent  Dig.  §  537;  Dec.  Dig. 
«»162(2).] 

^s»For  othw  CAMS  m«  lam*  toplo  A  KBY-NUMBBR  in  all  K«7-Numb«red  DigMU  ft  Iiid«xM 
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7.  Appeal  and  Ebbob  «=»8M(4) — Reversal— Wbono  Reason  for  Coubt's 
Ruling. 

A  Judgment  will  not  be  reversed  for  the  exclusion  of  evidence  which  was 
inadmissible,  though  the  reason  assigned  by  the  trial  court  was  inaccu- 
rate or  Incomplete. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  f §  3413^ 
3416;  Dec.  Dig.  «»854(4).] 

&  PnrSICIANS  AND   SUBGEONS  ^=:>18(7)— AOTION  FOB  MALPBAOTIOE — EVIDENCE 

— ^Admissibilitt. 

In  an  action  against  a  physician  for  malpractice,  the  admission  of  tes- 
timony as  to  a  deformity  which  was  not  specifically  alleged  in  the  decla- 
ration was  not  reversible  error,  where  It  was  admitted  to  show  lack  of 
skill  and  care,  for  which  it  was  competent,  and  it  appeared  that  the  de- 
formity had  been  corrected  by  subsequent  (operations,  so  that  no  recovery 
was  asked  therefor. 

[Ed.  Note. — For  other  cases,  see  Physicians  and  Surgeons,  Cent.  Dig. 
§§  40.  41;   Dec.  Dig.  «»18(7).] 

0.  Appeal  and  Ebbob  ^=s>1051(3) — Habmless  Ebbob— Admission  of  Evidence 
— Fact  Othebwise  Established. 

The  admission  of  evidence  as  to  a  fact  not  alleged  in  the  declaration  is 
harmless,  where  similar  evidence  had  been  more  than  once  introduced 
without  objection,  and  defendant  admitted  that  he  knew  the  condition 
existed. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  41d4, 
4167;   Dec.  Dig.  <©=»1051(3).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Tennessee;  John  E.  McCall,  Judge. 

Action  by  F.  G.  Hoagland  against  P.  C.  Kalloch.  Judgment  for 
plaintiff,  and  defendant  brings  error.     Affirmed. 

W.  D.  Kyser,  Asst.  U.  S.  Atty.,  of  Memphis,  Term.,  for  plaintiff 
in  error. 

W.  P.  Armstrong,  of  Memphis,  Tenn.,  for  defendant  in  error. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  HOLLIS- 
TER,  District  Judge. 

KNAPPEN,  Circuit  Judge.  The  defendant  in  error  (who  was 
plaintiff  below  and  will  be  so  styled  here)  suffered  a  fracture  of  the 
femur,  about  four  inches  above  the  knee,  and  was  taken  to  the  Marine 
Hospital  at  Memphis,  Tenn.,  where  the  care  and  treatment  of  the  frac- 
ture were  undertaken  by  plaintiff  in  error,  whom  we  shall  call  defend- 
ant. Plaintiff  brought  suit  for  damages  occasioned  by  defendant's  al- 
leged negligent  treatment  of  the  fracture,  whereby  the  injured  leg  was 
materially  shortened  and  deformed,  necessitating  further  operation, 
and  entailing  expense,  suffering,  and  loss  of  time.  There  was  a  trial 
by  jury,  resulting  in  verdict  and  judgment  for  plaintiff.  Defendant's 
motion  for  a  new  trial  was  overruled.  But  three  of  the  errors  assign- 
ed are  relied  upon. 

[1,2]  1.  It  is  urged  that  there  was  no  evidence  to  support  the  ver- 
dict. There  was  no  request  to  direct  verdict;  the  charge  to  the  jury 
is  not  in  the  record,  no  exception  was  taken  thereto,  and  presumably 
defendant  was  satisfied  with  it ;  error  is  not  assigned  upon  the  denial 

^s>For  other  cases  see  same  topic  A  KBT-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
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of  motion  for  new  trial.  In  these  circumstances,  defendant  is  not  en- 
titled to  have  the  evidence  reviewed  under  this  writ.  But  for  the  pur- 
poses of  this  opinion,  treating  the  motion  for  new  trial  as  raising  the 
question  of  entire  lack  of  basis  for  judgment,  and,  under  our  rule  11 
(150  Fed.  xxvii,  79  C.  C.  A.  xxvii),  disregarding  the  lack  of  assignment, 
we  may  say  that,  in  our  opinion,  the  record  was  such  as  to  require  the 
submission  of  the  case  to  the  jury. 

By  the  undisputed  testimony  the  fracture  was  simple,  as  distinguish- 
ed from  compound;  it  was  not  oblique,  but  was  transverse,  with  "a 
slight  ripping  off  on  the  outside  of  the  upper  fragment."  The  fracture 
was  never  reduced,  the  two  ends  of  the  bone  being  allowed  to  lap  by 
in  the  neighborhood  of  two  inches  and  to  unite  in  that  position.  At  the 
end  of  seven  weeks  plaintiff  left  the  hospital,  with  the  leg  materially 
shortened  and  the  foot  turned  inward. 

The  burden  was,  of  course,  upon  plaintiff  of  showing  defendant's 
want  of  reasonable  care,  skill,  and  diligence  in  his  treatment  of  the 
case,  and  that  the  injuries  complained  of  proximately  resulted  from  a 
failure  to  exercise  such  care,  skill,  and  diligence ;  and  no  presumption 
of  such  failure  arises  from  the  fact  that  the  treatment  was  not  success- 
ful. But  the  evidence  given  tended  to  sustain  the  burden  resting  on 
plaintiff. 

In  the  treatment  of  the  fracture  Buck's  extension  method  was  used. 
While  it  was  conceded  that  Buck's  treatment  was  recognized  and  ac- 
cepted by  the  profession  as  suitable  and  proper  in  the  treatment  of 
fractures  of  this  nature,  and  while  there  was  competent  testimony 
that  by  reason  of  the  admittedly  swollen  and  bruised  condition  of  the 
muscles  it  was  not  feasible  to  reduce  the  fracture  at  once,  that  there 
was  no  recognized  treatment  for  reducing  the  swelling,  that  the  fact 
that  the  fracture  was  not  reduced  could  not  be  determined  without  an 
X-ray  picture,  that  the  apparatus  at  the  hospital  was  out  of  order, 
that  defendant's  treatment  was  proper  under  the  circumstances  ex- 
isting, and  that  in  the  normal  case  there  is  some  shortening  of  the  leg, 
there  was,  on  the  other  hand,  testimony  on  the  part  of  competent  wit- 
nesses that  a  fracture  of  this  nature  should  be  reduced  immediately  if 
possible  (otherwise,  as  soon  as  possible),  that  such  swelling  as  would 
interfere  with  reducing  the  fracture  usually  ends  in  about  two  weeks, 
that  local  treatment  (by  ice  packs  or  otherwise)  is  recognized  and  fea- 
sible for  the  purpose  of  reducing  swelling,  that  in  fact  the  swelling 
in  this  case  did  leave  in  about  two  weeks,  that  the  object  of  the  Buck's 
extension  treatment  is  to  reduce  the  fracture,  that  the  weights  used 
by  defendant  were  insufficient,  that  bone  fragments  should  not  be  al- 
lowed to  lap  by,  that  the  foot  should  not  normally  have  been  turned 
inwards,  that  the  extent  of  shortening  shown  here  was  abnormal,  that 
an  X-ray  would  have  shown  that  the  fracture  was  not  reduced,  and 
that  when  plaintiff  was  discharged  an  external  examination  would 
show  that  the  ends  of  the  fractured  bone  had  lapped  by.  Defendant 
admitted  that  he  could  have  had,  within  a  week's  time,  authority  to  get 
an  X-ray  picture  by  asking  for  it. 

[3]  There  was  express  and  competent  medical  testimony  that  the 
Buck  treatment  employed  was  not  properly  used.    There  was  substan- 
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tial  evidence  tending  to  show  that  defendant  did  not  exercise  the  care 
and  skill  ordinarily  possessed  by  surgeons  practicing  in  that  locality 
and  under  the  circumstances  in  question,  in  the  light  of  modem  ad- 
vancement and  learning  on  the  subject;  and  such  negligent  failure  is 
actionable.  Harris  v.  Fall  (C.  C.  A.  7)  177  Fed.  19,  100  C.  C.  A.  497,  27 
L.  R.  A.  (N.  S.)  1174;  Whitesell  v.  Hill,  101  Iowa,  629,  70  N.  W.  750, 
37  L.  R.  A.  830.  It  seems  that  the  Marine  Hospital  in  question  was 
a  government  institution;  but  not  only  is  the  record  not  such  as  to 
permit  us  to  consider  whether  this  fact  alters  the  rule  of  liability,  even 
if  defense  on  this  ground  had  been  made,  as  it  was  not,  but  upon  the 
argument  here  such  defense  was  disclaimed. 

2.  It  appeared  that  after  plaintiff  had  left  the  Marine  Hospital  he 
underwent  further  operations  to  repair  the  results  of  defendant's  al- 
lied negligent  treatment.  These  new  operations  included  an  incision 
to  the  bone  at  the  place  of  fracture,  a  breaking  of  the  false  joint,  the 
reduction  of  the  fracture,  the  putting  on  of  metal  plates  to  hold  the 
bone  in  position  until  it  should  knit,  another  surgical  operation  to  re- 
move the  plates,  and  still  another  to  relieve  from  the  pus  formation 
incident  to  infection.  Upon  the  trial  plaintiff  was  asked  by  defend- 
ant's counsel  if  he  did  not  "institute  suit  to  recover  from  the  company, 
for  whom  he  was  working,  for  the  pain  and  suffering."  The  question 
was  excluded  upon  the  assigned  ground  that  plaintiff  could  recover 
from  defendant  for  "such  pain  and  suffering  as  the  doctor's  negligence 
or  inattention  caused."  Defendant's  counsel  then  stated  that  he  wish- 
ed to  "offer  the  proof  that  such  suit  was  instituted,  and  a  recovery  had 
for  the  various  operations,  and  a  settlement  was  made." 

[4]  Defendant's  contention  is  that,  if  plaintiff  settled  with  his  em- 
ployers for  the  pain  and  suffering  caused  by  the  various  operations  re- 
sulting from  defendant's  negligent  treatment,  defendant  was  released 
to  that  extent.  We  may  assume  that,  had  there  been  offer  of  compe- 
tent evidence,  admissible  under  the  pleadings,  to  show  such  recovery 
and  settlement,  it  should  have  been  admitted.  But  defendant  is  not 
in  position  to  complain  of  the  ruling.  Treating  the  offer  as  one  of  ac- 
cord and  satisfaction,  or  of  payment,  release,  or  former  recovery,  the 
proposed  testimony  was  inadmissible,  because  not  pleaded.  Shannon's 
Code,  §§  4627  and  4636 ;  Stanley  v.  McKinzer,  7  Lea  (Tenn.)  456,  457 ; 
Harvey  v.  Sweasy,  4  Humph.  (Tenn.)  450;  Gossett  v.  Railroad,  115 
Tenn.  378,  391,  89  S.  W.  737,  1  L.  R.  A.  (N.  S.)  97,  112  Am.  St.  Rep. 
846. 

[5,  8]  Under  the  Conformity  Act  (Act  June  1,  1872,  c.  255,  §  5,  17 
Stat.  197  [Comp.  St.  1913,  §  1537])  the  state  practice  in  this  respect 
is  controlling  in  the  federal  courts.  Knight  v.  Illinois  Central  R.  R. 
Co.  (C.  C.  A.  6)  180  Fed.  368,  103  C.  C.  A.  514.  If  the  offer  can  be 
construed  as  including  an  actual  judgment,  the  best  evidence  thereof, 
and  of  what  the  recovery  included,  would  be  the  judgment  itself  and 
whatever  judgment  record  there  was.  There  was  no  offer  of  that  na- 
ture ;  and  as  the  record  stood  the  parol  evidence  offered  was  incompe- 
tent. 

[7]  The  evidence  being  inadmissible,  reversal  will  not  be  had,  even 
if  the  reason  assigned  by  the  trial  court  was  inaccurate  or  incomplete. 
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[8,  9]  3.  Complaint  is  made  of  the  admission  of  the  testimony  of 
plaintiff's  wife  that  plaintiff's  foot  was  turned  inward  at  the  time  of  his 
discharge  from  the  Marine  Hospital,  and  against  an  objection  that 
such  condition  was  not  charged  in  the  declaration.  We  think  this  re- 
fusal worked  no  reversible  error.  True,  this  particular  deformity  was 
not  specifically  alleged  in  the  declaration;  but  it  was  competent  evi- 
dence as  showing  lack  of  skill  or  care,  and  such  purpose  was  stated 
by  plaintiff's  counsel  when  the  objection  was  made.  No  permanent 
injury  was  claimed  to  result  from  it,  as  the  resetting  of  the  fractured 
femur  seems  to  have  corrected  the  deformity  in  question.  Moreover, 
proof  that  the  foot  was  left  in  the  condition  stated  had  already  been 
more  than  once  introduced,  and  without  objection.  Defendant  admit- 
ted that  he  knew  the  condition  existed. 

The  judgment  of  the  District  Court  is  affirmed,  with  costs. 


(239  Fed.  256) 

PENNSYLVANIA  R.  CO.  v.  GLAS. 

(Circuit  Court  of  Appeals,  Third  Circuit.    January  4,  1917.    Rehearing  Denied 

February  17,  1917.) 

No.  2171. 

1.  Appeal  and  Ebbob  €=»909(1) — Presumptions— Mattebs  Not  in  Recobd. 

Where  the  position  of  an  old  crack  In  a  railroad  truck,  the  breaking  of 
which  derailed  the  train  and  killed  a  brakeman,  was  Indicated  to  the  jury 
by  a  witness,  and  the  record  does  not  show  whether  the  crack  was  where 
it  could  be  seen  or  not,  but  does  show  that  there  was  something  before 
the  Jury,  with  re^)ect  to  its  location,  not  in  the  record,  it  will  be  presum- 
ed that  such  matter,  not  in  the  record,  was  sufficient  to  support  the  ver- 
dict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  {  3675; 
Dec.  Dijg.  <g=>909(l).] 

2.  Tbial  ^=5>296(3) — Injubies  to  Sebvant—Instbuctions— Negligence. 

Where  the  court  began  its  charge  with  a  clear  statement  that  the  ac- 
tion was  based  on  negligence,  and  that  plaintiff  could  not  recover  unless 
he  showed  negligence  which  was  the  proximate  cause  of  the  Injury,  that 
the  action  was  brought  under  the  federal  Employers'  liability  Act  (Act 
April  22,  1908,  c.  149,  35  Stat.  65  [(>)mp.  St  1913,  §§  8657-8665]),  which 
gave  an  action  for  Injuries  resulting  from  the  negligence  of  the  officers 
or  employes  of  the  carrier,  or  by  reason  of  any  defect  due  to  its  negligence 
in  its  cars,  a  sentence  following  thereafter,  that  to  entitle  plaintiff  to  re- 
cover the  Jury  must  find  negligence  on  the  part  of  the  defendant,  either 
negligence  on  the  part  of  its  officers  or  employes  in  the  operation  of  the 
train,  or  some  defect  In  the  cars,  manifestly  meant  that  there  must  be 
found  either  negligence  of  employes  or  negligence  resulting  in  a  defect  In 
the  car,  and  therefore  was  not  mclsleading,  as  permitting  a  recovery  for 
the  death  of  a  brakeman  caused  by  a  defect  In  the  car  not  due  to  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  f  709;  Dec.  Dig.  «=» 
296(3).] 

3.  Tbial  ^=»234(7) — Injubies  to  Sebvant — Chabge^ — ^Pbesumption  op  Negli- 

gence. 

Where  the  attorney  for  plaintiff  In  an  action  for  the  death  of  a  railroad 
brakeman  had  argued  to  the  jury  on  the  presumption  of  negligence  aris- 

^s^For  other  cases  see  same  topic  &  KBT-NUMBER  In  all  Key-Numbered  Digests  ft  Iii^«xm 
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ing  in  the  case  between  the  carrier  and  the  passenger  from  a  derailment 
of  the  train,  a  portion  of  the  charge  stating  that  this  was  not  a  case  where 
plaintifTs  case  rested  exclusively  on  such  a  presumption,  that  the  plain- 
tiff did  not  ask  that  the  presumption  exactly  be  raised  in  his  favor,  but 
undertook  to  furnish  testimony  from  which  he  asked  the  jury  to  infer 
that  as  a  matter  of  fact  there  was  negligence,  was  not  erroneous,  as  mis- 
leading the  Jury  to  believe  that  the  case  might  rest  partially  on  the  pre- 
sumption, the  first  part  referring  to  the  argument  of  the  attorney  and 
being  held  surplusage,  and  the  latter  part,  though  not  clear  in  the  expres- 
sion "exactly  raised,"  being  clear  that  testimony  was  submitted  from 
which  the  jury  was  asked  to  infer  negligence  as  a  matter  of  fact 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  §  537 ;  Dec.  Dig.  «=» 
234(7).] 

4.  Trial  ^=s>252(11) — ^Injttbies  to  Servant— Charge— Applicabilitt  to  Evi- 
dence. 

In  an  action  for  the  death  of  a  brakeman,  caused  by  the  derailing  of  a 
train  on  which  he  was  riding,  evidence  that  the  arch-bar  on  a  truck  which 
broke  had  a  crack  large  enough  to  weaken  it,  that  the  condition  of  the 
crack  indicated  that  it  had  existed  three  or  four  weeks,  and  that  the 
position  of  the  crack  on  the  bar  was  shown  to  the  Jury,  so  that  they  could 
determine  whether  it  could  have  been  discovered  by  proper  inspection, 
was  suflicient  to  warrant  a  charge  submitting  the  issue  whether  reason- 
able inspection  of  the  cars  would  have  discovered  the  defect  in  the  arch- 
bar  and  whether  defendant  was  negligent  in  that  respect. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent  Dig.  §  603;  Dec.  Dig.  «=» 
252(11).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania ;   W.  H.  Seward  Thomson,  Judge. 

Action  by  Stella  Glas,  administratrix  of  the  estate  of  Clarence  Glas, 
deceased,  against  the  Pennsylvania  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.    Affirmed. 

John  Heron,  of  Pittsburgh,  Pa.,  for  plaintiff  in  error. 

D.  F.  Anderson,  of  Youngstown,  Ohio,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  This  is  an  action  under  the  Employers' 
Liability  Act  of  April  22,  1908,  c.  149,  35  Stat.  65,  against  the  defend- 
ant railroad  company  for  negligently  causing  the  death  of  the  plain- 
tiff's intestate.  The  verdict  was  for  the  plaintiff,  and  on  judgment  the 
defendant  brought  this  writ  of  error. 

The  plaintiff  charged  the  defendant  with  negligence,  (1)  in  permit- 
ting the  derailment  of  a  train,  (2)  in  operating  a  car  with  a  truck  in 
a  defective  condition,  and  (3)  in  failing  to  inspect  the  arch-bar  of 
the  truck.  Being  without  evidence  upon  the  matter  of  inspection,  and 
failing  to  induce  the  court  in  this  case  between  master  and  servant  to 
charge  the  presumption  of  negligence  arising  from  the  fact  of  derail- 
ment as  in  a  case  between  passenger  and  carrier,  the  case  was  mainly 
tried  and  submitted  upon  the  remaining  allegation  of  the  defendant's 
negligence  in  operating  a  car  with  a  defective  truck  after  it  had  time 
and  opportunity  to  learn  of  it. 

^=9For  other  cases  see  same  topic  ft  KEY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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It  was  conceded  that  the  intestate  was  injured  while  a  brakeman 
on  one  of  the  defendant's  freight  trains ;  that  at  the  time  of  his  in- 
jury he  was  employed  in  interstate  commerce;  and  that  his  death  was 
caused  by  the  derailment  of  a  portion  of  the  train  upon  which  he  was 
riding.  The  evidence  tended  to  show  that  the  derailment  was  due  to 
the  breaking  of  an  arch-bar  of  one  of  the  trucks ;  that  the  arch-bar 
was  defective ;  that  the  defect  had  existed  for  a  long  time  and  should 
have  been  known  to  the  defendant ;  and  that  its  negligence  in  operat- 
ing a  car  with  such  defective  arch-bar  was  the  proximate  cause  of  the 
injury. 

[  1  ]  An  arch-bar  is  a  steel  bar  or  truss  several  feet  long,  about  five 
inches  wide  and  one  inch  thick.  It  is  connected  with  the  truck  and 
supports  the  car.  A  broken  arch-bar,  alleged  to  be  the  ono  that  caused 
the  derailment,  was  found  after  the  accident.  It  was  discovered,  that 
at  the  point  at  which  it  broke,  there  was  an  old  break  or  crack,  ex- 
tending across  its  entire  breadth  and  one-half  of  its  depth,  showing 
by  its  rusted  condition  that  it  had  been  there  three  or  four  weeks.  It 
does  not  appear  in  the  record  whether  the  crack  was  on  the  outside 
or  the  inside  of  the  arch-bar  when  in  position  upon  the  truck,  and 
therefore,  the  record  does  not  show  whether,  upon  inspection,  it  could 
be  seen.  The  arch-bar,  however,  was  described  to  the  jury  and  the 
position  of  the  crack  was  indicated  to  them  by  the  witness  who  dis- 
covered it.     In  the  course  of  his  testimony,  he  said: 

"Right  where  it  came  up  like  this  (Indicating),  and  then  it  went  out  over 
the  box ;  it  was  cracked  right  in  the  end  there,  in  the  short  bend." 

Just  how  much  was  before  tho  jury  that  is  not  before  us  with  re- 
spect to  the  exposed  or  hidden  location  of  the  break,  the  record  leaves 
in  doubt,  but  that  there  was  something  before  the  jury  that  is  not 
before  us,  there  is  no  doubt.  We  must  therefore  assume,  that  the 
matter  indicated  to  the  jury,  though  not  disclosed  by  the  record,  was 
such  as  to  support  the  verdict.  Wagner  v.  Standard  Sanitary  Mfg. 
Co.,  244  Pa.  310,  91  Atl.  353. 

Although  the  assignments  of  error  are  addressed  solely  to  the  charge, 
the  plaintiff  in  error  urges  as  error  the  refusal  of  its  motion  for  a 
directed  verdict.  Such  a  motion  was  made  and  refused,  but  to  the 
court's  action  neither  exception  was  noted  nor  error  assigned.  We  are 
therefore  not  inclined  to  review  the  matter  except  as  it  incidentally 
arises  in  connection  with  one  of  the  assignments  specifying  error  in 
the  charge. 

While  of  course  the  question  raised  by  the  assignments  of  error  is 
primarily  whether  the  court  erred  in  what  was  said  to  the  jury  upon 
the  law,  the  real  question  arising  out  of  this  peculiar  record,  is  not 
so  much  whether  the  law  was  erroneously  stated,  as  it  is  whether  from 
the  law  as  stated,  though  correctly  stated,  the  jury  nevertheless  drew 
an  erroneous  impression. 

The  assignments  of  error  are  directed  to  isolated  passages  in  the 
charge,  some  of  which,  when  standing  alone,  appear  to  be  erroneous, 
but  when  read  with  the  context  and  considered  with  reference  to  what 
transpired  at  the  trial,  are  not,  in  our  opinion,  affected  by  error. 
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[2]  The  first  error  assigned  is  to  that  part  of  the  charge  in  which 
the  court  said: 

"Now  then,  you  must  find,  In  order  that  the  plaintiff  should  recover,  that 
there  was  negligence  on  the  part  of  the  defendant  company,  either  negligence 
on  the  part  of  its  servants  or  employees  in  the  operation  of  the  train,  <ir  some 
defect  in  the  cars,  rails  or  appli<inc€S  connected  vHth  the  transportation  of 
the  train  which  resulted  in  the  accident  and  death,*' 

It  is  the  last  phrase  of- this  sentence  that  is  specified  as  error.  If 
separated  from  the  rest  of  the  charge  and  permitted  to  stand  by  it- 
self, then  certainly  it  is  an  erroneous  statement  of  the  law,  for  the 
defendant  railroad  company  was  not  liable  to  the  plaintiff's  intestate 
for  a  defect  in  the  cars,  unless  that  defect  was  due  to  its  negligence. 
But  what  was  said  in  the  rest  of  the  charge?  The  court  began  with 
a  very  clear  statement  of  the  law  by  saying : 

This  is  "an  action  of  trespass.  An  action  of  trespass  is  based  on  negligence 
and  negligence  alone,  and  in  order  for  the  plaintiff  to  recover  it  is  the  duty  of 
the  plaintiff  to  show  that  two  elements  exist  and  co-exist;  that  is,  that  the 
defendant  company  was  negligent  and  that  the  injury  complained  of  resulted 
from  that  negligence,  because  there  may  be  negligence  without  injury,  and,  on 
the  other  hand,  there  may  be  injury  that  was  not  caused  by  negligence.  So 
that  these  two  elements  of  negligence  and  the  injury  as  the  proximate  result- 
ing cause  from  the  negligence  must  exist  together  in  order  to  entitle  the 
plaintiff  to  recover." 

The  court  then  stated  that  the  action  was  brought  under  the  Federal 
Employers'  Liability  Act,  giving  the  substance  of  the  act  and  showing 
in  the  language  of  the  act  that  an  action  is  afforded  for  "injury  or 
death  resulting  in  whole  or  in  part  from  the  negligence  of  any  of  the 
officers,  agents,  or  employees  of  such  carrier,  or  by  reason  of  any  de- 
fect or  insufficiency,  due  tp  its  negligence  in  its  cars,''  engines,  etc. 
The  court  then  reviewed  the  testimony  upon  which  the  plaintiff's  neg- 
ligence was  based,  and  continued  with  the  offending  paragraph : 

"Now  then  you  must  find,  in  order  that  the  plaintiff  should  recover,  that 
there  was  negligence  on  the  part  of  the  defendant  company,  either  negligence 
on  the  part  of  its  servants  or  employees  in  the  operation  of  the  train,  or  some 
defect  in  the  cars,  rails  or  appliances  connected  with  the  transportation  of 
the  train  which  resulted  In  the  accident  or  death," 

manifestly  meaning,  if  not  clearly  saying,  that  the  jury  must  find  that 
there  was  negligence  on  the  part  of  the  defendant  company,  that  is, 
"either  negligence  on  the  part  of  its  servants  or  employees  in  the  opera- 
tion of  the  train,  or  (negligence  in  relation  to)  some  defect  in  the  cars, 
rails  or  appliances,"  as  previously  stated  in  the  words  of  the  act.  Con- 
sidering this  expression  in  connection  with  the  preceding  instruction 
upon  negligence  as  the  ground  of  the  plaintiff's  action  and  the  plain- 
tiff's duty  to  prove  it,  and  also  in  connection  with  the  precision  and 
particularity  with  which  the  court  subsequently  submitted  the  ques- 
tion of  negligence  to  the  jury,  we  are  of  opinion,  after  an  adequate 
examination  of  the  testimony  and  the  charge,  that  this  phrase  cannot 
be  construed  alone,  and  when  construed  with  the  context,  does  not  con- 
stitute an  erroneous  statement  of  the  law,  or  such  a  statement  of  the 
law,  though  inaptly  expressed,  as  would  mislead  the  jury. 

[3]  The  second  assignment  of  error  likewise  refers  to  selected  sen- 
tenced of  the  charge.    These  sentences  are  as  follows : 
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"This  U  not  a  case  where  the  plaintiffs  oa«e  rests  exclusively  on  the  pre' 
sumption  that  might  arise  from  the  m^re  fact  that  a  train  of  loaded  cars  toaB 
derailed.  There  might  arise  a  presumption  under  the  Act  of  Congress  that 
the  defendant  was  negligent,  and  thus  shift  upon  the  defendant  the  burden  of 
disproving  negligence  and  showing  that  as  a  matter  of  fact  at  the  time  of  the 
accident,  the  defendant  was  exercising  ordinary  care  or  such  a  liigh  degree 
of  care  as  was  necessary  in  order  to  protect  the  train.  The  plaintiflT  does  not 
ask  that  that  assumption  exactly  be  raised  in  its  favor,  but  undertakes  to 
furnish  certain  testimony  from  which  they  ask  you  to  infer  tliat,  as  a  matter 
of  fact  there  was  negligence  as  shown  in  the  testimony  adduced,  and  that  I 
submit  to  you  as  a  question  of  fact" 

The  defendant  urges  that  the  expression,  "This  is  not  a  case  where 
the  plaintiff's  case  rests  exclusively  on  the  presumption  that  might 
arise  from  the  mere  fact  that  a  train  of  loaded  cars  was  derailed,"  led 
the  jury  to  believe  that  while  the  case  does  not  rest  exclusively  on  the 
presumption  arising  from  derailment,  yet  it  rests  partially  upon  such 
a  presumption,  and  maintains  that  as  this  is  a  case  between  master  and 
servant  and  not  between  passenger  and  carrier,  no  such  presumption 
exists  in  any  degree,  and  therefore  there  is  error  in  the  instruction. 
Such  an  interpretation  might  readily  be  put  upon  the  expression,  if  no 
reason  for  its  presence  were  known  beyond  what  is  disclosed  by  its 
words,  but  the  fact  is  that  just  preceding  the  charge,  counsel  for  the 
plaintiflf  had  made  an  elaborate  argument  in  an  endeavor  to  raise  in 
this  case  between  master  and  servant  the  presumption  or  an  approach 
to  the  presumption  of  negligence  arising  from  a  derailment  in  a  case 
between  passenger  and  carrier.  That  Taw  was  evidently  denied  the 
plaintiff,  and  in  the  course  of  his  charge  the  trial  judge,  having  the 
argument  in  mind,  excluded  it  from  the  case  by  saying : 

**This  Is  not  a  case  where  the  plaintlflfs  case  rests  exclusively  on  the  pre- 
sumption that  might  arise  from  the  mere  fact  that  a  train  of  loaded  cars  was 
derailed," 

clearly  meaning  that  this  is  not  a  case  that  rests  upon  such  a  presump- 
tion as  had  just  been  argued,  and  such  as  prevails  in  a  case  between 
passenger  and  carrier.  After  saying  that  tliis  is  not  such  a  case  in 
which  the  plaintiff  might  rely  exclusively  upon  such  a  presumption,  the 
trial  judge  proceeded  to  tell  the  jury  what  then  the  plaintiff  must  rely 
upon,  by  saying: 

''The  plaintiff  does  not  ask  that  that  presumption  exactly  be  raised  in  its 
favor,  but  undertakes  to  furnish  certain  testimony  from  which  they  ask  you 
to  infer  that,  as  a  matter  of  fact,  there  was  negligence  as  shown  by  the  tes- 
timony adduced." 

Just  what  the  learned  judge  meant  by  saying  that  the  plaintiff  does 
not  ask  that  that  presumption  exactly  be  raised  in  its  favor,  we  do  not 
know,  and  it  is  fair  to  say  that  the  jury  did  not  know,  and,  not  know- 
ing, we  may  assume  they  were  not  misled.  But  we  know  that  in  the 
same  sentence  the  judge  left  no  doubt  as  to  what  he  submitted  to  the 
jury,  namely  "certain  testimony"  from  which  the  jury  were  allowed  to 
infer  as  a  matter  of  fact  that  there  was  negligence.  He  tiien  cautioned 
the  jury  that  unless  they  found  negligence  on  the  part  of  the  defend- 
ant and  that  the  derailment  of  the  train  causing  the  death  was  due  to 
that  negligence,  the  plaintiff  could  not  recover,  concluding  with  the 
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customary  instructions  with  respect  to  burden  of  proof,  preponderance 
of  evidence  and  proximate  cause.  We  are  of  opinion,  that  of  these  two 
isolated  phrases,  one  was  surplusage,  and  the  other  was  inaptly  ex- 
pressed, and  that  neither  conveyed  to  the  jury  an  erroneous  impression 
of  the  law. 

[4]  The  remaining  part  of  the  charge  excepted  to  is  that  in  which 
the  court,  referring  to  the  evidence  of  the  position,  size  and  duration 
of  the  break  in  the  arch-bar,  submitted  to  the  jury  the  question  "wheth- 
er or  not  reasonable  inspection  of  the  cars  and  the  means  of  trans- 
portation would  have  discovered  such  defect,  and  whether  or  not,  if 
^  that  condition  existed,  not  having  discovered  it  and  not  having  reme- 
died it,  you  would  say  that  the  defendant  was  negligent  in  that  respect." 

The  complaint  of  the  defendant  is  that  there  was  no  testimony  upon 
which  that  instruction  could  be  based,  and  that,  therefore,  the  court 
erred  in  giving  the  instruction  and  in  not  withdrawing  the  case  from 
the  jury,  upon  authority  of  Pennsylvania  R.  R.  Co.  v.  Knox,  218  Fed. 
748,  134  C.  C.  A.  426.  The  very  substantial  difference  in  point  of  fact 
between  the  case  cited  and  the  case  at  bar  is,  that  in  the  former,  though 
the  alleged  defect  was  similarly  an  old  crack  at  the  point  at  which  a 
break  occurred  in  an  appliance,  there  was  no  evidence  that  the  crack 
constituted  a  defect  contributing  to  the  accident,  that  it  was  large 
enough  to  be  discovered  by  inspection,  or  that  it  was  old  enough  to 
have  afforded  an  opportunity  of  discovery,  that  is,  there  was  no  evi- 
dence of  negligence ;  while  in  the  case  before  us,  there  was  evidence 
of  the  size  of  the  crack,  from  which  the  jury  might  find  a  defect  that 
weakened  the  arch-bar ;  a  condition  of  the  crack  indicating  that  it  had 
existed  for  three  or  four  weeks,  a  sufficient  time  for  discovery;  the 
position  of  the  crack  upon  the  arch-bar  indicated  to  the  jury,  from 
which  they  might  determine  the  opportunity  and  therefore  the  duty  of 
the  Railroad  Company  to  learn  of  the  defect  during  the  time  afforded. 
As  negligence  of  this  character  was  charged  in  the  pleadings  and  as 
there  was  sufficient  evidence,  if  believed  by  the  jury,  from  which  neg- 
ligence of  this  character  might  be  found,  we  are  of  opinion  that  the 
instruction  was  not  error. 

After  a  very  careful  examination  of  the  entire  charge,  we  find  noth- 
ing in  it  giving  rise  to  a  clear  conviction  on  our  part  that  error  was 
conunitted,  nor  are  we  at  all  convinced  that  from  certain  of  its  doubt- 
ful expressions  erroneous  impressions  of  the  law  were  conveyed  to  the 
jury. 

The  judgment  below  is  affirmed. 
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(239  Fed.  262) 

In  re  MOSSLBR  CO. 

CHICAGO  TITLE  &  TRUST  CO.  v.  CENTRAL  TRUST  CO.  OF  ILLINOIS. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  2,  1917.) 

No.  2343. 

1.  Bankruptcy  ^=»196 — Landlord's  Lien — Dissolution. 

The  Hen  obtained  within  four  months  of  bankruptcy,  under  a  general 
distress  warrant  levied  by  the  landlord  pursuant  to  an  express  grant 
of  such  right  in  the  lease,  is  not  one  obtained  through  legal  proceedings 
made  solely  by  virtue  of  the  statutory  right  to  distrain,  and  so  is  not 
dissolved,  under  Bankr.  Act  July  1,  1898,  c  541,  §§  67d,  67f,  30  Stat.  504 
(Comp.  St.  1913,  §  9651),  respectively,  declaring  that  liens  given  or  ac- 
cepted in  good  faith,  and  not  in  fraud  of  the  act,  and  for  a  present  con- 
sideration, which  shall  have  been  recorded,  if  necessary,  shall  not  be 
affected  by  the  act,  and  that  all  levies,  judgments,  and  attachments  ob- 
tained through  legal  proceedings  against  an  insolvent  at  any  time  within 
four  months  prior  to  the  filing  of  the  petition  in  bankruptcy  shall  be 
deemed  null  and  void  in  event  of  adjudication. 

[Ed.  Note.— Fop  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  289,  290- 
318;    Dec.  Dig.  <&=>198.] 

2.  Landlord  and  Tenant  ^=»2 — Leases — Lien  Reserved — What  Law  Gov- 

erns. 

The  right  created  by  the  distress  and  lien  clauses  in  a  lease  is  governed 
by  the  law  of  the  state  in  which  is  located  the  demised  property. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Dec.  Dig.  ^=>2.] 

3.  Assignments   fob   Benefit   of   Creditors   ^=»184 — Executors  and   Ad- 

ministrators ^=»204(1) — Rights  of — Insolvency — ^Assignee — Rights  of. 

Under  the  Illinois  Law,  neither  an  administrator  nor  an  assignee  in 
insolvency  stands  in  any  better  position  than  the  decedent  or  assignor 
with  respect  to  one  holding  a  Hen,  legal  or  equitable,  and  a  mortgage  or 
vendor's  lien  good  against  one  is  equally  valid  against  the  other. 

[Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  Creditors, 
Cent  Dig.  §§  555-571 ;  Dec.  Dig.  ^=>184 ;  Executors  and  Administrators. 
Cent  Dig.  §§  997,  1001-1009,  1011 ;    Dec.  Dig.  «S=>204(1).] 

4.  Landlord  and  Tenant  ^=»246(5) — Leases — Lien. 

Where  an  Illinois  lease  declared  that  the  lessor  should  have  the  ri^t 
at  all  times  to  distrain  for  rent  due,  and  a  first  and  valid  lien  on  all 
property  of  the  lessee,  including  after-actiulred  property,  whether  exempt 
or  not,  the  lease  Is  without  eflicacy  as  a  chattel  mortgage  or  equitable  lien 
until  possession  is  taken,  because  of  the  iudcflnlteness  of  the  description 
of  the  property  sought  to  be  covered. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  f 
998;    Dec.  Dig.  <S=5»246(5).] 

5.  Frauditlent  Conveyances  ^=»138 — Liens — Validity. 

Where  an  Illinois  lease  reserved  a  lien  to  the  landlord  on  all  the  prop- 
erty of  the  lessee.  Including  a  stock  in  trade,  which  the  lessee  impliedly 
has  the  right  to  dispose  of  as  he  pleases,  the  lien  must  be  deemed  fraudu- 
lent and  invalid. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig. 
§§  438,  443,  448-452;    Dec.  Dig.  «5=>138.] 

6.  Landlord  and  Tenant  ^=»205(1) — Liens — Seizure — Validity. 

As  an  express  power  to  take  possession  of  the  property  covered  by  a 
fraudulent  mortgage  will,  under  the  Illinois  Law,  protect  a  mortgagee 

^s»For  other  casM  tee  same  topic  ft  KEY-NUMBER  in  all  Key-Numborod  DlgesU  ft  Indexes 
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who  has  actually  seized  the  property,  a  lessor,  having  an  express  right 
under  the  lease  to  distrain  upon  all  of  the  property  of  the  lessee,  is  pro- 
tected after  distress,  though  the  lien  reserved  by  the  lease  is  fraudulent 
and  invalid. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  §§ 
1062,  1064-1066,  1070-1074;    Dec.  Dig.  <5=>265(1).] 

7.  Bankbuptcy  ^=>165(3) — Liens — Preferences. 

Whether  a  debt  secured  by  a  lien  created  within  four  months  of  bank- 
ruptcy was  pre-existing,  within  Bankr.  Act,  §  60b  (Comp.  St.  1913,  § 
9644),  providing  for  the  avoiding  of  such  liens  where  the  creditor  had 
reasonable  cause  to  believe  a  preference  was  effected,  must  be  determined 
as  of  the  date  of  the  creation  of  the  lien. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  259,  260; 
Dec.  Dig.  <5=>165(3).] 

8.  Bankruptcy  <5=>165(3) — Liens — Debt. 

Where  a  lease  reserved  to  the  lessor  the  right  to  distrain  for  rent  due, 
declaring  that  the  lessor  should  have  a  lien  on  all  property  of  the  lessee, 
rent  for  which  the  levy  was  made  was  a  pre-existing  debt  under  the 
Bankruptcy  Act;  the  lease  giving  only  a  contractual  right,  and  the  lien 
not  being  created  until  the  levy  of  a  distress  warrant. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  259,  260; 
Dec.  Dig.  <5=»165(3).] 

9.  Bankruptcy  ^=»303(1) — Lien — Vacation. 

Under  Bankr.  Act,  §  60b,  declaring  that  where  a  bankrupt,  while  in- 
solvent, shall  have  procured  or  suffered  judgment  to  be  entered  against 
him,  or  have  made  a  transfer  of  any  of  his  property,  within  four  months 
of  the  filing  of  the  petition,  or  after  the  filing  thereof  and  before  adjudi- 
cation, and  the  judgment  or  transfer  operates  as  a  preference,  and  the 
person  receiving  it  or  to  be  benefited  thereby  shall  have  reasonable  cause 
to  believe  that  the  enforcement  of  the  judgment  or  transfer  will  effect  a 
preference,  it  shall  be  voidable  by  the  trustee,  the  lien  of  a  lessor,  perfected 
by  the  levy  of  a  distress  warrant  within  four  months  of  the  filing  of  a 
petition  in  bankruptcy,  cannot,  though  the  debt  was  a  pre-existing  one 
and  the  lessee  was  insolvent  at  the  time  of  levy,  be  set  aside,  in  the  ab- 
sence of  evidence  showing  that  the  lessor  had  reasonable  cause  to  be- 
lieve a  preference  was  being  given ;  the  burden  of  proof  being  upon  the 
trustee. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  i§  453,  459; 
Dec  Dig.  «S=>308(1).] 

10.  Trial  <s=»368 — Power  of  Court — ^Amendment. 

Though  a  case  was  heard  on  stipulated  facts,  the  trial  judge  may,  in 
his  discretion,  permit  additional  proof,  and  amendment  of  the  pleadings 
in  conformity  therewith. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  {  880;  Dec.  Dig. 
«»368.] 

U.  Bankruptcy  ^=»468 — ^Appeal — Determination — Remand. 

A  few  days  before  the  filing  of  a  petition  in  bankruptcy,  the  lessor  of 
the  bankrupt  levied  a  distress  warrant  on  the  bankrupt's  goods,  and  after 
bankruptcy  filed  a  petition  for  payment  in  full  out  of  the  proceeds.  The 
petition  was  opposed  by  the  trustee,  and  the  matter  was  heard  on  stipu- 
lated facts.  The  trustee's  motion  for  leave  tor  introduce  evidence  as  to 
the  lessor's  knowledge  that  the  transfer  operated  as  a  preference  was 
denied,  evidently  because  the  court  which  denied  the  petition  of  the  lessor 
on  other  grounds  deemed  such  proof  unnecessary.  Held  that,  as  the 
court  might,  in  its  discretion,  permit  additional  proof,  and  amendment  of 
the  pleadings  in  conformity  therewith,  the  lessor  is  not  entitled  on  appeal, 
though  the  decree  was  erroneous,  to  a  decision  directing  payment  in  full 
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of  its  claim  out  of  the  proceeds,  but  the  cause  should  be  remanded,  with 
leave  to  the  trustee  to  renew  its  motion  to  amend  the  answer  and  offer 
additional  proof. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  980;    Dec 
Dig.  <5=»468.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

In  the  matter  of  the  bankruptcy  of  the  Mossier  Company.  Petition 
by  the  Chicago  Title  &  Trust  Company,  a  corporation,  as  trustee,  op- 
posed by  the  Central  Trust  Company  of  Illinois,  a  corporation,  trustee 
in  bankruptcy.  From  a  decree  affirming  an  order  of  the  referee  de- 
nying the  petition,  petitioner  appeals.  Reversed  and  remanded,  with 
directions. 

Julius  Moses,  of  Chicago,  111.,  for  appellant. 
Clarence  J.  Silber,  of  Chicago,  111.,  for  appellee. 

Before  MACK,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

MACK,  Circuit  Judge.  Appellant,  assignee  of  a  lessor,  levied  a  dis- 
tress warrant  four  days  before  a  petition  in  bankruptcy  was  filed 
against  the  lessee  which  was  insolvent  at  and  after  the  levy.  The  lease 
contained  the  following  provision : 

"Said  party  of  the  second  part  further  covenants  and  agrees  that  said  par- 
ty of  the  first  part,  or  the  representatives  or  assigns  of  said  party,  shall  have, 
at  all  times,  the  right  to  distrain  for  rent  due,  and  shall  have  a  first  and  valid 
lien  upon  all  personal  property  of  said  party  of  the  second  part,  which  they 
now  have  or  own  or  may  hereafter  acquire  or  have  an  interest  in,  whether 
exempt  by  law  or  not,  as  security  for  the  payment  of  the  rent  herein  re- 
served." 

Subsequently  by  agreement  the  goods  were  sold  and  lien,  if  any, 
transferred  to  the  proceeds.  Thereupon  appellant  filed  its  petition  for 
payment  in  full  out  of  the  proceeds.  The  answer  denied  that  appellant 
was  entitled  thereto. 

The  matter  was  heard  on  a  stipulation  of  facts;  the  order  of  the 
referee,  denying  payment  in  full  and  allowing  only  a  general  claim, 
was  affirmed  by  the  District  Judge. 

[1]  1.  In  Re  Robinson  and  Smith,  154  Fed.  343,  83  C.  C.  A.  121, 
this  court  held  that  the  lien  obtained  within  four  months  of  bankruptcy 
under  a  distress  warrant,  levied  pursuant  to  an  express  grant  of  such 
a  right  in  and  by  the  lease,  was  not  obtained  through  legal  proceedings, 
and,  unlike  the  levy  made  solely  by  virtue  of  the  statutory  right  to 
distrain,  as  in  United  Motors  Chicago  Company,  220  Fed.  772,  136  C. 
C.  A.  378,  was  not  to  be  dissolved  under  Bankruptcy  Act,  §§  67d  and 
67f .    We  adhere  to  that  decision  for  the  reasons  therein  stated. 

[2,  3]  2.  The  nature  of  the  right  created  by  the  distress  and  lien 
clauses  of  this  lease  is  governed  by  Illinois  law.  In  Illinois  neither  an 
administrator  (Sumner  v.  McKee,  89  111.  127),  nor  an  assignee  in  in- 
solvency (Hooven  v.  Burdette,  153  111.  672,  39  N.  E.  1107),  stands  in 
any  better  position  than  the  decedent  or  assignor  respectively,  as  against 
one  holding  a  lien,  legal  or  equitable,  vested  or  inchoate ;  a  mortgage 
or  vendor's  reserved  title,  good  as  against  the  one,  is  held  to  be  equally 
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valid  as  against  the  other.  In  re  Sturtevant,  188  Fed.  196,  110  C.  C. 
A.  68. 

[4]  If,  then,  in  such  a  lease,  the  distress  or  lien  clause  of  itself 
created  any  lien  or  equity,  vested  or  inchoate,  it  would  be  enforceable  as 
against  the  lessee's  administrator  in  possession  of  the  property.  But 
the  decision  in  Borden  v.  Croak,  131  111.  68,  22  N.  E.  793,  19  Am.  St. 
Rep.  23,  in  favor  of  the  administrator  necessarily  determines  that  in 
Illinois,  unlike  Georgia  (Henderson  v.  Mayer,  225  U.  S.  631,  32  Sup. 
Ct.  699,  56  L.  Ed.  1233),  no  such  lien  or  equity  is  thereby  created.  The 
clauses  in  the  Borden  lease  were  similar  to  those  involved  in  this  case, 
except  that  here  after-acquired  property  was  expressly  included.  Un- 
der that  decision,  it  is  clear  that,  until  possession  was  taken,  the  lease, 
as  a  chattel  mortgage  or  equitable  lien,  was  without  efficacy  because  of 
the  indefiniteness  of  the  property  sought  to  be  covered  thereby. 

[6,  6]  3.  Furthermore,  as  such  a  lease,  by  including  all  property, 
covers  stock  in  trade,  which  the  lessee  impliedly  has  the  right  to  dispose 
of  as  it  pleases,  it  must  be  deemed  fraudulent  and  invalid.  Read  v. 
Wilson,  22  111.  377,  74  Am.  Dec.  159.  In  Illinois,  however,  contrary  to 
the  great  weight  of  authority,  an  express  power  to  take  possession  pi 
the  property  covered  even  by  a  fraudulent  mortgage  will  protect  the 
mortgagee  who  has  actually  seized  the  property.  Read  v.  Wilson,  su- 
pra. And  in  the  instant  case  the  express  right  to  distrain  confers  such 
a  power  upon  the  lessor.  His  lien,  however,  is  created,  not  by  the 
lease,  but  by  the  levy ;  prior  thereto,  he  has  but  a  contractual  right  to 
take  unspecified  property. 

[7,  6]  4.  Liens  created  within  four  months  of  the  bankruptcy  to  se- 
cure pre-existing  debts  may  be  avoided  by  the  trustee  under  section 
60b,  if  the  creditor  had  reasonable  cause  to  believe  that  a  preference 
was  thereby  effected.  Whether  or  not  the  debt  secured  is  pre-existing 
must  be  determined  as  of  the  date  of  the  creation  of  the  lien.  Clearly 
here  where  even  as  between  the  parties  the  lease  gave  only  a  contrac- 
tual right,  and  where  the  lien  was  not  created  until  the  distress  war- 
rant was  levied,  the  rent  for  which  the  levy  was  made  was  then  a  pre- 
existing debt.  See,  too.  In  re  Caslon  Press,  229  Fed.  133,  143  C.  C. 
A.  409. 

[9]  5.  At  the  time  of  levy,  the  debtor  was  admittedly  insolvent;  in- 
asmuch, however,  as  the  record  is  devoid  of  any  evidence  tending  to 
show  that  the  landlord  then  had  reasonable  cause  to  believe  that  a 
preference  was  thereby  given,  and  as  the  burden  of  proof  is  on  the 
trustee,  the  order  of  the  District  Court  must  be  reversed. 

[10]  6.  Appellant  urges,  especially  in  view  of  the  action  of  the  Dis- 
trict Court  in  denying  appellee's  motion  for  leave  to  introduce  evidence 
as  to  the  lessor's  knowledge  of  the  preference,  that  the  proper  order  on 
the  record  before  us  is  that  the  decree  be  reversed  and  the  landlord's 
claim  to  payment  in  full  out  of  the  proceeds  of  the  sale  be  allowed. 
While  the  case  was  heard  on  a  stipulation  of  facts,  the  trial  judge  was 
clearly  empowered,  in  his  discretion,  to  permit  additional  proof  and 
amendment  of  the  pleadings  in  conformity  therewith. 

[11]  Appellee's  motion  was  denied,  evidently  because  the  court,  in 
view  of  the  conclusions  reached  on  other  grounds,  deemed  this  proof 
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unnecessary.  Under  these  circumstances,  justice  requires  that  the 
cause  be  remanded  to  the  District  Court,  with  leave  to  the  appellee  to 
renew  therein  its  motion  to  amend  the  answer  and  to  offer  the  addition- 
al evidence  and  for  further  proceedings  in  conformity  herewith.  Ess- 
ley  Machinery  Co.  v.  Belsley,  235  Fed.  285,  148  C.  C.  A.  645. 
And  it  IS  so  ordered. 


(239  Fed.  266) 

MAHON  et  al.  v.  GUARANTY  TRUST  &  SAFE  DEPOSIT  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.     January  2,  1917.) 

No.  2252. 

L  Courts  ^=»317 — Jurisdiction  of  Federal  Courts — ^Alignment  of  Parties. 
In  a  suit  by  a  mortgagee  against  the  mortgagor  and  its  employ^  to 
enjoin  the  latter  from  violating  their  contract  of  employment,  in  which 
no  grounds  for  relief  are  stated  and  no  relief  is  aslsed  against  the 
mortgagor,  it  should  be  aligned  as  a  complainant  for  the  purpose  of  de- 
termining the  jurisdiction  of  a  federal  court. 

2.  Injunction  ^=»114(1) — Indispensable  Parties — Suit  Based  on  Contract. 
To  a  suit  by  a  mortgagee  based  upon  a  contract  of  the  mortgagor  with 
its  employ^,  the  mortgagor  is  an  indispensable  party. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  §  202.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana. 

Suit  in  equity  by  the  Guaranty  Trust  &  Safe  Deposit  Company 
against  the  Indianapolis  Traction  &  Terminal  Company  and  others. 
From  an  order  granting  a  preliminary  injunction,  defendants  William 
D.  Mahon  and  others  appeal.    Reversed. 

Appellants  appeal  from  an  order  of  the  District  Court  granting  a  prelimi- 
nary injunction  restraining  them  from  violating  or  causing  others  to  violate  a 
certain  contract  governing  the  conditions  of  employment  of  a  large  number  'of 
men  operating  the  street  railway  lines  of  the  defendant  the  Indianapolis  Trac- 
tion &  Terminal  Company,  and  also  restraining  the  employes  of  the  traction 
company  from  going  on  a  strilse  or  quitting  in  a  body  in  violation  of  the  ex- 
press provisions  of  that  a^eement 

Appellee,  a  citizen  of  Pennsylvania,  is  the  trustee  named  in  a  certain  mort- 
gage given  by  the  defendant  the  Indianapolis  Traction  &  Terminal  Company,  a 
citizen  of  Indiana,  hereinafter  referred  to  as  the  traction  company,  to  secure 
the  payment  of  a  loan  of  $5,000,000.  The  traction  company  owns  certain 
franchises,  real  estate,  and  street  car  lines,  and  leases  another  line  from  the 
Indianapolis  Street  Railway  Company,  all  of  which  It  operates  In  the  dty  of 
Indianapolis.  A  large  number  of  the  other  defendants  are  Its  employ^  while 
other  defendants  are  officers  and  representatives  of  labor  unions.  None  of 
these  defendants  are  citizens  of  Pennsylvania,  nearly  all  of  them  being  citi- 
zens of  Indiana. 

In  October,  1913,  the  employes  of  the  traction  company  went  out  on  a 
strike  which  continued  until  November,  1913,  when  an  agreement  was  reach- 
ed; some  of  the  more  Important  features  being:  That  the  employes  should 
return  to  their  work  without  prejudice  and  with  full  seniority  rights  recog- 
nized ;  that  all  grievances  as  to  wages  and  conditions  should  be  presented  by 
the  employes  to  the  company  and  unless  satisfactorily  adjusted  should  be  re- 
ferred to  the  Public  Service  Commission  for  the  State  of  Indiana  for  final 
determination,  the  award  of  said  commission  to  be  binding  upon  all  parties  for 

4s»For  otiier  cases  see  same  topic  ft  KEY -NUMBER  in  aU  Key-Numbered  DigesU  ft  Indexes 
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a  period  of  three  years ;  that  the  agreement  thus  to  arbitrate  was  not  cnly  to 
be  signed  by  the  traction  company  and  by  a  committee  of  the  employes,  but 
also  by  the  Governor  of  the  State  of  Indiana  and  an  official  representative  of 
the  United  States  government 

Pursuant  to  the  agreement  to  arbitrate,  the  men  returned  to  their  work  and 
the  Public  Service  Commission  of  Indiana  filed  its  award  in  February,  1914. 
It  consisted  of  19  findings  and  covered  questions  of  wages  as  well  as  hours  and 
conditions  of  work.  It  also  provided  for  a  permanent  court  of  arbitration  to 
hear  complaints  during  the  life  of  the  award,  to  wit,  during  the  three  years 
covered  by  the  agreement. 

While  most  of  the  findings  of  the  commissioners  were  acceptable  to  and 
accepted  by  the  parties  to  the  agreement  without  question,  there  were  certain 
provisions  which  the  traction  company  contended  were  both  impracticable  and 
unreasonable,  and  individual  employ^  were  induced  to  sign  agreements 
differing  somewhat  from  those  provided  in  the  award  as  to  hours  of  em- 
ployment. The  traction  company  claimed  these  agreements  to  be  in  har- 
mony with  the  award  and  in  no  way  Imposing  hardships  upon  the  employes. 
This  claim  was  disputed  by  certain  of  defendants. 

Appellee  alleges  that  the  officers  of  the  union  known  as  the  Amalgamated 
Association  of  Street  and  Electrical  Employes  of  America  desired  to  force  the 
so-called  "closed  shop"  on  the  traction  company  and  were  threatening  to  call 
a  strike  and  to  cause  the  traction  company *s  employes  to  break  their  contract 
with  the  company  and  to  violate  the  provisions  of  the  award,  and  that  the 
officers  and  certain  employes  conspired  together  to  force  upon  the  traction 
company  the  adoption  of  the  so-called  "closed  shop"  and  to  violate  the  con- 
tract hereinbefore  referred  to,  and  the  bill  particularly  alleged  that  as  a  part 
of  the  conspiracy  the  defendants  secured  shares  of  the  stock  of  the  Indianapo- 
lis Street  Railway  Company  and  brought  the  suit  in  the  state  court  of  Indiana 
for  the  avowed  purpose  of  securing  the  cancellation  of  the  lease  between  the 
Indianapolis  Street  Railway  Company  and  the  Indianapolis  Traction  &  Ter- 
minal Company  but  for  the  real  purpose  of  securing  the  appointment  of  a  re- 
ceiver during  the  pendency  of  a  strike  upon  the  ostensible  ground  that  such 
traction  company  failed  to  operate  its  cars  and  therefore  forfeited  its  lease. 
Appropriate  allegations  of  resulting  damage  to  plaintiff's  security  also  ap- 
peared. 

Various  defendants  answered  separately,  while  a  larger  group  answered 
jointly  and  severally.  While  many  of  the  allegations  in  the  bill  were  disputed, 
defendants*  chief  defense  was  that  the  traction  company  constantly  violated 
the  award  made  pursuant  to  the  agreement  referred  to  in  the  complaint  and 
charged  that  it  was  the  common  practice  of  the  traction  company  to  take 
individual  employes  into  its  office  and  coerce  such  employ^  to  sign  an  agree- 
ment, in  terms  differing  from  the  conditions  fixed  by  the  award;  that 
thereby  the  traction  company  operated  its  working  schedule  contrary  to  the 
provisions  of  the  award.  It  is  unnecessary  to  give  a  more  detailed  statement 
of  the  various  issues  raised  in  the  District  Court  in  view  of  our  conclusion 
on  the  question  of  jurisdiction.  These  issues,  without  further  details,  are 
stated  only  because  they  bear  upon  this  question  of  jurisdiction. 

The  prayer  for  relief  In  the  bill  was  as  follows: 

"Wherefore  plaintiff  prays  ♦  ♦  ♦  that  upon  the  final  hearing  of  this 
cause,  the  defendants  and  each  of  them  and  all  persons  associated  or  con- 
nected with  them  in  the  combination  and  conspiracy  aforesaid,  or  who  are 
parties  to  said  award,  or  who  are  parties  to  said  agreement,  and  all  officers, 
agents,  employes  or  other  persons  acting  in  the  interest  of  any  of  said  defend- 
ants or  associations  be  perpetually  enjoined  and  restrained  from  calling  or  en- 
forcing a  strike  of  the  employ^  or  any  of  them  of  the  defendant  the  Indian- 
apolis Traction  &  Terminal  Company,  engaged  in  the  operation  of  its  system 
of  street  railroads  in  the  city  of  Indianapolis,  or  by  threats  or  other  intimida- 
tion or  violence  or  by  the  advice,  solicitation,  influence  or  pressure  of  the 
various  organizations  to  which  they  belong,  the  same  being  the  lat>or  unions  or 
associations  located  in  the  city  of  Indianapolis  or  any  other  organizations  or 
associations  outside  of  the  employes  of  the  defendant  Indianapolis  Traction 
&  Terminal  Company,  to  strike  or  desist  by  other  concert  action  from  their 
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service  as  employes  of  the  defendant  the  Indianapolis  Traction  &  Terminal 
CJompany,  in  violation  of  said  award,  or  in  violation  of  said  agreement,  or 
from  preventing  by  threats  or  violence  other  persons  from  entering  the  service 
of  the  defendant  the  Indianapolis  Traction  &  Terminal  Ck>mpany,  in  the  opera- 
tion of  its  said  system,  or  by  such  means  inducing  or  compelling  any  of  the 
employ^  now  or  hereafter  in  the  service  of  said  company  to  become  members 
of  said  Amalgamated  Association  against  their  wills  or  without  their  free  coa- 
sent,  or  by  such  means  compelling  the  defendant  Indianapolis  Traction  &  Ter- 
minal Company,  to  operate  its  system  of  street  railroads  by  union  labor 
exclusively,  or  from  injuring  or  destroying  any  of  the  property  of  the  said  de- 
fendant Indianapolis  Traction  &  Terminal  Company,  or  from  interrupting  said 
defendant  in  the  operation  of  its  said  system  of  street  railroads  in  the  city 
of  Indianapolis,  or  by  persuasion,  threats  or  any  other  means  wliatever  pro- 
curing or  influencing  any  of  the  employ^  of  said  defendant  Indianapolis 
Traction  &  Terminal  Company,  who  are  parties  to  said  agreement  mentioned 
in  the  eighth  section  of  this  bill  of  complaint,  to  go  upon  a  strike  or  to  sus- 
pend the  operation  of  said  defendant's  property,  or  from  interfering  with  or 
in  any  other  way  interrupting  any  other  employ^  of  said  defendant  traction 
company  in  the  performance  of  the  duties  of  his  employment  to  said  company, 
or  otherwise  interrupting  the  said  defendant's  service  upon  its  road,  or  in 
any  other  way  or  manner  violating  the  terms  of  said  award  or  the  terms  of 
said  agreement.  And  that  the  said  defendants  and  all  persons  associated  or 
connected  with  them  in  the  said  combination  or  conspiracy  aforesaid  be  per- 
petually enjoined  and  restrained  from  the  further  prosecution  of  the  said  ac- 
tion brought  in  the  name  of  said  Dobson  in  the  Marion  circuit  court,  or  from 
harassing  and  embarrassing  said  Indianapolis  Traction  &  Terminal  Com- 
pany by  pressing  for  a  receiver  on  the  pretended  ground  that  it  is  violating  its 
said  lease  or  its  said  franchise  by  failing  to  operate  its  said  property  by 
reason  of  said  strike,  or  otherwise  from  obtaining  or  seeking  to  obbdn  any  le- 
gal or  technical  advantage  in  law  from  the  interruption  of  said  company's  serv- 
ice and  be  caused  by  the  said  strike  or  by  any  other  act  or  connivance,  con- 
spiracy or  combination  caused,  produced  or  concurred  in  by  the  said  defend- 
ants, and  that  there  be  issued  out  of  this  court  immediately  a  restraining  or- 
der, whereby  the  defendants  and  each  of  them  and  all  persons  associated  or 
connected  with  them  be  restrained  from  doing  or  assisting  in  the  doing  of 
any  of  the  acts  or  things  which  are  above  prayed  to  be  perpetually  enjoined, 
until  there  can  be  a  hearing  upon  a  motion  for  a  temporary  injunction,  and 
that  a  time  be  fixed  for  the  hearing  of  a  motion  for  a  temporary  injunction, 
and  the  defendants  notified  thereof,  and  tiiat  upon  such  hearing  a  temporary 
injunction  be  granted,  enjoining  and  restraining  the  defendants  and  each  of 
them  and  their  agents  and  all  persons  associated  or  connected  with  them  or  any 
of  them  from  doing  any  of  the  acts  and  things  herein  prayed  to  be  perpetually 
enjoined  until  the  final  hearing  of  this  cause  or  until  the  further  order  of 
this  court,  and  the  plaintiff  asks  all  other  proper  relief.'" 

Elias  D.  Salsbury,  of  Indianapolis,  Ind.,  for  appellants. 
Wm.  H.  Latta,  of  Indianapolis,  Ind.,  for  appellee. 

Before  KOHLSAAT,  MACK,  and  EVANS,  Circuit  Judges. 

EVANS,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  The 
question  of  the  court's  jurisdiction,  while  not  presented  to  the  learned 
District  Judge,  is  squarely  raised  in  this  court. 

The  bill  disclosed  a  situation  where  all  of  the  defendants  were  citi- 
zens of  states  other  than  Pennsylvania,  the  home  of  the  plaintiff,  and 
therefore  it  was  the  appellee's  claim  that  the  necessary  diversity  of 
citizenship  existed  to  confer  jurisdiction  upon  the  federal  court. 

Defendants  contend  that  the  traction  company  should  be  aligned 
with  the  plaintiff  for  the  purpose  of  determining  whether  the  federal 
court  has  jurisdiction  of  the  action* 
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.  In  support  of  their  contention,  they  cite  In  re  Removal  Cases,  100 
U.  S.  457,  25  L.  Ed.  593,  from  which  Foster  draws  the  following  rule : 

"In  determining  between  whom  the  controversy  exists,  the  court  is  not 
bound  by  the  title  of  the  case  or  the  form  of  the  proceedings,  but  should  ex- 
amine the  record,  ascertain  the  matters  In  dispute,  and  arrange  the  parties 
on  opposite  sides  of  the  same  according  to  the  facts,  no  matter  what  their 
technical  place  as  plaintiflfs  or  defendants  may  be." 

See  Foster  on  Federal  Practice,  vol.  1,  §  40. 

One  of  the  tests  by  which  the  court  may  determine  whether  a  de- 
fendant should  be  aligned  with  the  plaintiff  is  the  prayer  for  relief. 
If  no  relief  is  sought  against  a  defendant,  such  defendant  should  or- 
dinarily be  treated  as  a  plaintiff.  Dawson  v.  Columbia  Avenue  Trust 
Co.,  197  U.  S.  178,  180,  25  vSup.  Ct.  420,  49  L.  Ed.  713;  Steele  v. 
Culver,  211  U.  S.  26,  29,  29  Sup.  Ct.  9,  53  L.  Ed.  74.  Whether  we 
examine  the  entire  bill  or  merely  the  prayer  for  relief,  we  must  reach 
the  same  conclusion,  viz.  that  the  traction  company  and  the  plaintiff 
are  on  the  same  side  of  this  controversy.  We  fail  to  find  any  colli- 
sion of  interest  between  them.  Both  are  interested  in  obtaining  the 
same  relief. 

[2]  But  it  is  insisted  that,  even  though  the  traction  company  be 
aligned  with  the  appellee,  the  court  should  retain  jurisdiction  of  the 
suit.  For,  it  is  pointed  out,  the  traction  company  is  at  best  not  a 
necessary  party  and  could  be  properly  dismissed. 

In  support  of  this  contention  that  the  mortgagor  is  not  a  necessary 
party,  the  following  cases  are  cited:  Carter  v.  Fortney  (C.  C.)  170 
Fed.  463;  same  case  in  the  Circuit  Court  of  Appeals,  203  Fed.  454, 
121  C.  C.  A.  514;  Knickerbocker  Trust  Co.  v.  City  of  Kalamazoo  (C. 
C.)  182  Fed.  865 ;  City  of  Denver  v.  New  York  Trust  Co.,  187  Fed. 
890,  110  C.  C.  A.  24;  same  case  in  the  Supreme  Court,  229  U.  S.  123, 
33  Sup.  Ct.  657,  57  L.  Ed.  1101;  Reagan  v.  Farmers'  Loan  &  Trust 
Co.,  154  U.  S.  362,  14  Sup.  Ct.  1047,  38  L.  Ed.  1014;  Mercantile 
Trust  Co.  V.  Texas  &  Pacific  Co.  (C.  C.)  51  Fed.  529;  Ex  parte  Hag- 
gerty  (C.  C.)  124  Fed.  441-446;  Guardian  Trust  Co.  v.  White  Cliffs 
Portland  Cement  Co.  (C.  C.)  109  Fed.  523 ;  Old  Colony  Trust  Co.  v. 
City  of  Wichita  (C.  C.)  123  Fed.  762 ;  City  of  Denver  v.  Mercantile 
Trust  Co.,  201  Fed.  790, 120  C.  C.  A.  100. 

Appellants,  in  support  of  their  claim  that  the  traction  company  is 
an  indispensable  party,  cite  the  following  authorities:  Dawson  v. 
Columbia  Avenue  Trust  Co.,  197  U.  S.  177,  25  Sup.  Ct.  420,  49  L.  Ed. 
713 ;  Consolidated  Water  Co.  v.  Babcock  (C.  C.)  76  Fed.  243 ;  Con- 
solidated Water  Co.  v.  City  of  San  Diego  (C.  C.)  84  Fed.  369;  Con- 
solidated Water  Co.  v.  Babcock  (C.  C.)  76  Fed.  246;  Consolidated 
Water  Co.  v.  City  of  San  Diego,  93  Fed.  849,  35  C.  C.  A.  631 ;  Wil- 
liams v.  City  Bank  &  Trust  Co.,  186  Fed.  419,  108  C.  C.  A.  341 ;  Old 
Colony  Trust  Co.  v.  Atlanta  Ry.  Co.  (C.  C.)  100  Fed.  798;  Steele 
V.  Culver,  211  U.  S.  26,  29  Sup.  Ct.  9,  53  L.  Ed.  74;  McClelland  v. 
McKane  (C.  C.)  154  Fed.  164;  Foster  on  Federal  Practice  (5th  Ed.) 
vol.  1,  p.  103 ;  Boston  Safe  Deposit  &  Trust  Co.  v.  City  of  Racine  (C. 
C.)  97  Fed.  817. 

152C.C.A.— 17 
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The  right  of  a  mortgagee  under  certain  conditions  to  bring  an  in- 
junctional  suit  to  protect  its  security  independently  of  the  mortgagor 
is  thoroughly  established.  Some  of  the  cases  cited  above  not  only 
recognize  such  right  on  the  part  of  the  mortgagee  but  further  hold 
that  the  mortgagor  is  an  unnecessary  party. 

Such  rule  is  applied  where  the  suit  is  brought  to  restrain  threatened 
injury  to  the  security  by  trespassers  or  other  tort-feasors,  and  where 
the  threatened  injury  is  by  outsiders,  strangers  to  the  aflfairs  and  con- 
tracts of  the  mortgagor. 

But  none  of  the  cases  cited  hold  that  such  rule  applies  where  the 
mortgagee  instituted  a  suit  based  upon  a  contract  of  the  mortgagor 
with  third  parties.  Where  the  plaintiff  sought  to  enjoin  the  employes 
from  breaking  their  contract  with  the  traction  company,  it  necessarily 
was  endeavoring  to  enforce  the  rights  of  its  mortgagor.  Its  own 
rights  were  derivative  of  and  limited  strictly  by  the  rights  of  the  mort- 
gagor. Moreover,  in  so  far  as  it  attempted  by  this  action  to  fix  or 
determine  the  rights  of  the  employes  under  their  contract  with  the 
traction  company,  it  was  embarking  upon  what  was  strictly  a  phase 
of  the  traction  company's  business  policy.  In  such  a  case  the  traction 
company  was  an  indispensable  party  to  the  action. 
•  That  such  company  is  an  indispensable  party  is  clearly  shown  when 
we  consider  the  possible,  and  in  fact  probable,  embarrassment  which 
the  courts  will  meet,  if  separate  actions  in  respect  to  this  contract  can 
be  maintained  in  different  jurisdictions.  If  this  case  were  to  proceed 
to  trial  without  the  traction  company  and  the  court  upheld  the  con- 
tract and  enforced  its  terms  against  the  defendant  employes,  its  de- 
cision would  not  be  binding  upon  the  mortgagor  in  a  subsequent  ac- 
tion. If  the  traction  company  were  not  a  party  to  the  action  it  would 
have  a  perfect  right  to  test  out  the  same  question  in  the  state  court. 
Such  a  situation  should  not  be  tolerated.  The  mere  statement  of  the 
possibilities  shows  the  absolute  necessity  of  making  the  traction  com- 
pany a  party  to  this  action. 

In  any  action  by  the  mortgagees  to  enforce  an  agreement  made  and 
entered  into  between  the  traction  company  and  its  employes,  such 
latter  parties  are  within  their  rights  in  insisting  that  all  parties  to  the 
agreement  be  bound  by  the  decree. 

The  rule  is  announced  in  Consolidated  Water  Co.  v.  City  of  San 
Diego,  93  Fed.  852,  35  C.  C.  A.  634,  as  foUows : 

"The  general  rule  as  to  parties,  as  expressed  in  many  of  the  authorities,  is 
to  the  effect  that  all  persons  should  be  made  parties  to  a  suit  In  equity  who 
are  directly  interested  in  obtaining  or  resisting  the  relief  prayed  for  in  the 
biU  or  granted  in  the  decree.  And  in  a  case  Uke  the  present,  where  the  trial 
of  the  suit  would  necessarily  involve  the  management  and  conduct  of  the 
affairs,  and  an  adjudication  of  the  rights,  of  the  San  Diego  Water  (Company 
(the  mortgagor),  it  is  essentially  necessary  that  it  should  be  made  a  party  to 
the  suit,  either  as  a  plaintiff  or  a  defendant." 

Applying  this  rule  to  the  facts  in  the  instant  case,  it  is  apparent  that 
the  plaintiffs  action  is  predicated  upon  the  efficacy  of  a  contract  be- 
tween the  mortgagor  and  its  employes.  Such  being  the  case,  the  trans- 
portation company,  the  mortgagor,  is  an  indispensable  party.     By 
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aligning  the  transportation  company  with  the  plamtiflF  as  we  are  re- 
quired to  do,  the  necessary  diversity  of  citizenship  to  give  the  federal 
court  jurisdiction  is  lacking. 

The  decree  is  reversed,  with  directions  to  dismiss  the  bill  for  want 
of  jurisdiction. 


(239  Fed.  271) 
PITTSBURG  &  BRIE  COAI^  CO.  v.  GEORGE  URBAN  MILLING  CO. 

SAME  V.  BUFFALO  GRAIN  CO. 

(Cimilt  Court  of  Appeals,  Second  Circuit    December  12,  1916.) 

No.  32. 

L  Shipping  ^=»200 — General  Average — Right  of  Stranded  Yesse;.  to  Con- 

TMBUnON. 

In  a  suit  to  enforce  general  average,  the  ship  does  not  establish  her 
daim  upon  proof  of  the  bare  fact  that  she  stranded ;  but  she  must  show 
sufficient  of  the  attending  circumstances  to  warrant  the  inference  that 
she  stranded  without  fault 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent.  Dig.  §§  631-634;  Dec. 
Dig.  «=>200.] 

1  Shipping  ^=>200 — General  Average — Negligent  Stranding. 

The  stranding  of  a  barge  loaded  with  wheat  In  Buffalo  harbor,  when 
mating  the  turn  Into  Buffalo -river,  on  a  shoal  plainly  marked  and  known 
to  navigators  of  the  harbor  generally,  held  due  to  the  negligence  of  the 
master  In  falling  to  take  Into  consideration  the  length  and  depth  of  his 
vessel,  the  stage  of  the  water,  and  the  current,  which  precluded  the  owner 
from  the  recovery  of  contributions  In  general  average  from  the  cargo 
owners  for  expense  of  lightering. 

[Ed.  Note. — ^For  other  cases,  see  Shipping,  Cent.  Dig.  f  §  631-634 ;  Dec. 
Dig.  «=>200.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  West- 
ern Ehstrict  of  New  York ;  John  R.  Hazel,  Judge. 

Suits  in  admiralty  by  the  Pittsburg  &  Erie  Coal  Company,  owner  of 
the  steam  barge  P.  D.  Armour,  against  the  George  Urban  Milling  Com- 
pany and  against  the  Buflfalo  Grain  Company.  Decrees  for  libelant, 
and  respondents  appeal.    Reversed. 

For  opinion  below,  see  226  Fed.  332. 

The  libelant  Is  a  corporation  existing  nnder  the  laws  of  the  state  of  Penn- 
sylTanla.  Two  actions  In  personam  In  admiralty  were  begun  by  the  libelant, 
owner  of  the  steam  barge  P.  D.  Armour ;  one  against  the  George  Urban  Com- 
ptny,  and  one  against  the  Buffalo  Grain  Company.  The  steam  barge  on  No- 
rember  6,  1909,  left  the  port  of  Superior,  Wis.,  for  the  port  of  Buffalo,  N.  Y., 
liden  with  a  car|ro  of  about  97,000  bushels  of  wheat  Of  this  about  49,000 
tnsbels  were  consigned  to  the  George  Urban  Milling  Company,  and  about  48,- 
OOO  bmhels  were  consigned  to  the  Buffalo  Grain  Company.  The  barge  was 
a  wooden  steam  barge  about  300  feet  In  length  and  was  drawing  about  17 
feet  8  Inches  to  17  feet  10  Inches  on  her  arrival  In  the  harbor  of  Buffalo.  She 
UTiTed  at  the  south  entrance  to  the  harbor  about  8  a.  m.  on  November  12, 
1S09,  and  proceeded  Inside  of  the  Buffalo  breakwater  to  the  north  entrance. 
Wbeo  making  the  turn  Into  Buffalo  river  she  grounded  on  a  shoal  to  the  east 
of  the  entrance  to  Reading  channel. 

After  It  was  found  that  the  steamship  could  not  release  herself  by  use  of 
ler  own  power,  and  that  the  water  was  lowering,  and  that  she  was  subject 
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to  the  danger  of  being  opened  by  the  strain,  an  attempt  was  made  to  release 
her  with  the  assistance  of  tugs.  T^jils  met  with  failure,  and,  as  the  steamship 
was  so  strained  that  she  had  commenced  to  leak,  it  was  deemed  necessary 
to  lighter,  and  the  services  of  a  lighter  and  tug  were  procured,  and  a  qiwn- 
tity  of  the  cargo  was  removed.  The  next  day  another  attempt  was  made  to 
release  the  boat  with  the  aid  of  two  tugs,  but  this  also  was  without  success, 
and  further  lightering  was  resorted  to,  and  the  steamer  was  finally  released 
and  proceeded  to  a  place  of  safety  and  discharge.  | 

These  two  suits  are  brought  upon  the  theory  that  the  sacrifices,  losses,  and  | 
expenses  incurred  constitute  a  general  average,  to  be  apportioned  to  and  | 
borne  by  the  vessel,  freight,  and  cargo  in  the  proportion  of  their  value  as 
saved.  Except  for  the  necessary  differences  on  account  of  ownership  of  the 
respective  parts  of  the  cargo  and  the  amounts  claimed,  the  libels  are  the 
same.  The  answers  and  interrogations  propounded  thereto,  and  the  answers 
of  libelant  to  the  interrogations  are  also  alike.  The  cases  were  consolidated 
by  consent  and  tried  as  one  in  the  court  below.  That  court  came  to  the  con- 
clusion that  the  stranding  of  the  barge  was  not  due  to  negligence,  but  was  oc- 
casioned by  an  error  of  judgment. 

A  decree  has  been  entered  against  the  George  Urban  Milling  Company  in 
the  sum  of  $1,470.88  and  against  the  Buffalo  Grain  Company  In  the  sum  of 
$1,440.88,  and  has  directed  that  the  respondents  pay  the  costs  in  equal  parts. 

Brown,  Ely  &  Richards,  of  Buffalo,  N.  Y.  (Harvey  L.  Brown,  of 
Buffalo,  N.  Y.,  of  counsel),  for  appellants. 

Holding  Masten,  Duncan  &  Leckie,  of  Cleveland,  Ohio  (Frank  S. 
Masten  and  Frederick  L.  Leckie,  both  of  Cleveland,  Ohio,  of  counsel), 
for  appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
question  presented  to  this  court  is  whether  this  steamship  was  strand- 
ed through  negligent  navigation.  If  she  was,  of  course,  the  con- 
signees of  the  cargo  are  relieved  from  contribution  and  general  aver- 
age, and  the  decree  must  be  reversed. 

[  1  ]  In  any  action  to  enforce  general  average  the  ship  does  not  es- 
tablish her  claim  upon  proof  of  the  bare  fact  that  she  stranded.  As 
this  court  said  in  Phipps  v.  The  Nicanor,  44  Fed.  504  (1890) : 

•'She  would  have  to  show  sufficient  of  the  attending  circumstances  to  war- 
rant the  inference  that  she  stranded  without  fault." 

In  this  case  the  evidence  shows  that  this  vessel  stranded  on  a  fine 
morning,  in  broad  daylight,  with  no  fog,  gale,  or  extraordinary  condi- 
tions of  any  kind.  The  stranding  occurred  about  9 :30  a.  m.  and  the 
wind  was  estimated  at  about  15  miles  an  hour.  The  buoys  and  aids 
to  navigation  were  all  in  place  and  in  plain  sight.  The  shoal  upon 
which  the  vessel  grounded  was  on  the  northerly  side  of  the  channel 
leading  into  the  Buffalo  river,  being  between  what  is  known  as  the 
Reading  channel  and  Buffalo  river  entrance  channel.  It  was  marked  on 
the  outer  end  by  a  horizontal  striped  stake,  and  the  Reading  channel 
bank  was  marked  by  a  red  stake,  and  the  southerly  bank  was  marked 
by  a  black  stake.  The  shoal  was  known  as  "the  old  dumping  ground," 
and  has  since  been  removed.  The  master  in  charge  of  the  vessel  is 
charged  with  knowledge  of  the  location  of  the  shoal  and  that  it  was 
marked  by  the  black  buoy.    He  was  bound  to  know  the  bottom  of  the 
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Buffalo  entrance,  in  so  far  as  that  knowledge  was  revealed  by  charts 
and  soundings  available  to  men  of  his  grade  of  license. 

The  red  and  black  buoy  was  put  where  it  was  for  the  very  purpose 
of  warning  navigators  against  going  behind  or  to  the  eastward  of  it. 
The  master  disregarded  it,  and  went  to  the  eastward,  and  in  doing  so 
got  on  the  dumping  ground,  which  is  just  what  he  might  have  ex- 
pected. The  libelant  has  not  met  the  burden  which  the  fict  and  cir- 
cumstances of  stranding  put  upon  it. 

The  captain  of  the  steamer  had  been  a  licensed  officer  of  steam  ves- 
sels since  1900,  and  all  his  service  had  been  on  the  Great  Lakes.  He 
had,  every  season  since  he  had  been  in  command,  visited  the  port  of 
Buffalo  in  the  Armour  prior  to  the  trip  when  she  went  aground.  It 
may  be  that  his  somewhat  limited  experience  in  command  as  captain 
accounts  for  the  trouble  into  which  he  got  on  this  occasion.  When 
he  reached  Buffalo  he  made  the  south  entrance,  as  certain  improve- 
ments were  being  made  at  the  north  entrance,  and  the  Lake  Carriers' 
Association  had  advised  that  the  south  entrance  should  be  used  while 
the  improvements  were  under  way.  The  vessel  was  proceeding  under 
slow  speed  of  about  3  miles  an  hour,  and  the  indications  on  the  break- 
water showed,  as  he  testified,  that  "the  water  was  a  trifle  low" — from 
4  to  6  inches  below  normal.    His  testimony  as  to  what  he  did  follows : 

"We  crossed  over  as  usual,  the  usual  distance  off  the  breakwater,  and  when 
we  neared  the  north  entrance,  I  started  to  make  the  turn,  port  helm.  There 
Is  practically  a  square  'turn,  or  a  little  more.  We  started  to  port,  and  she 
started  coming,  and  she  wasn't  coming  fast  enough  to  suit  me,  and  I  ordered 
the  wheel  hard-aport,  and  they  put  her  hard-aport.  She  came  a  little  faster 
for  a  few  minutes  and  then  she  stopped  or  slowed  up.  I  rang  her  up  first — 
signaled  the  engineer  full  speed  ahead,  and  she  didn't  come.  She  wasn't 
coming  fast  enough  to  suit,  and  I  backed  her,  backed  her  in  order  to  swing 
her  stem  to  port  and  straighten  her  up  for  the  piers ;  backing  did  swing  her 
stem  to  port,  as  I  expected.  When  I  ordered  her  to  back,  I  ordered  the  helm 
amidships.  It  was  put  so.  I  continued  backing  until  she  started  swinging 
nicely ;  the  stem  started  swinging  to  port  and  started  to  come,  as  I  consid- 
ered fast  enough  to  go  ahead.  Then  I  ordered  the  helm  hard-aport,  and  rang 
the  signal  to  the  engineer,  *Full  speed  ahead.'  I  rang  up  full  speed  ahead, 
and  she  started  to  come  ahead  up  full  speed  ahead,  and  she  started  to  come 
ahead  and  started  to  swing,  but  didn't  swing  fast  enough.  She  fetched  up, 
port  bow,  as  far  back  as  a  little  past  amidships  r  found  she  was  on  a  shoal 
and  deep  water." 

The  trouble  was  that  the  current  was  stronger  than  he  thought  it 
was.  The  current  set  over  to  the  northward  and  was  the  cause  of  the 
stranding.  He  testified  that  he  found  that  the  current  had  more  ef- 
fect on  the  barge  than  he  figured  on  or  expected.  In  his  protest  he 
stated  that  the  current  carried  him  toward  the  Reading  channel,  and 
before  he  "could  straighten  her  up  she  grounded  on  a  shoal  to  the 
east  of  entrance  to  Reading  channel."  At  the  trial  the  mate  testified 
that  "the  current  was  a  little  stronger  than  he  [the  captain]  thought 
it  was."  Asked  as  to  what  occasioned  the  difficulty  he  replied:  "I 
was  confident  it  was  the  current — all  the  time  the  current  settling  her 
down  against  the  bank."  The  wheelsman,  asked  how  it  happened, 
answered:  "We  didn't  allow  there  for  the  current."  There  is  no 
doubt  that  the  low  water  and  the  current  caused  the  difficulty.    But 
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the  captain  should  have  known  the  current,  and  the  conditions  and 
the  effect  of  them,  and  he  was  bound  to  exercise  the  skill' and  caution 
required  by  the  circumstances. 

An  experienced  navigator  testified  that  he  noticed  the  vessel  com- 
ing down  inside  the  breakwater  until  she  got  a  half  length  beyond  the 
breakwater  before  she  started  to  make  her  turn,  and  that  his  atten- 
tion was  especially  attracted  when  her  bow  got  past  the  end  of  the 
breakwater,  as  he  knew  she  "couldn't  make  it  unless  she  handled 
quick,"  as  she  "was  too  far  to  the  northward ;  the  others  start  to  make 
the  turn  back  further  up  inside  of  the  wall."  He  was  asked,  "When 
you  saw  the  Armour  reach  past  the  end  of  the  breakwater,  why  did 
you  continue  to  observe  her  that  day?"  He  replied,  "I  expected  to 
see  her  get  on."  It  was  to  be  expected  that  a  vessel  300  feet  long  and 
with  a  beam  of  40  or  42  feet  and  drawing  17  feet  and  8  inches  or  17 
feet  and  10  inches  of  water,  and  loaded  with  97,000  bushels  of  wheat, 
and  going  from  3  to  4  miles  an  hour,  would  be  slow  in  turning.  More- 
over, the  shallower  the  water,  the  slower  she  would  be  in  turning,  and 
the  poorer  she  would  steer.  If  she  could  not  make  the  turn  "unless 
she  handled  quick,"  and  it  was  impossible  under  the  circumstances 
to  "handle  qui6k,"  the  stranding  was  inevitable. 

A  witness  called  by  the  respondent  was  asked  on  cross-examination 
whether  all  vessels  making  this  particular  turn  in  the  harbor  made  it 
alike.  He  replied  in  the  negative.  He  was  then  asked  whether  each 
man  exercised  his  own  judgment  and  replied  in  the  affirmative.  "Q. 
He  has  to  exercise  his  judgment  as  he  comes  to  it?  A.  Yes,  sir.  Q. 
Sometimes  the  same  vessel  don't  come  in  twice  alike  does  it?  A.  No, 
sir."  No  doubt  it  involved  an  exercise  of  judgment  to  determine  how 
this  vessel  was  to  make  the  turn.  It  was  necessary  to  consider  the 
length  of  the  boat,  her  depth,  the  stage  of  the  water,  and  the  current. 
But  it  does  not  necessarily  follow  that,  because  there  has  been  an  error 
of  judgment,  there  was  no  negligence.  An  error  of  judgment  may  be 
n^ligence.  In  The  Eli  B.  Conine,  233  Fed.  987,  147  C.  C.  A.  661 
(1916)  this  court  said: 

"  'Lack  of  care  under  the  circumstances/  which  is  negUgence,  is  rarely  wiU- 
ful  or  reckless ;  it  is  usuaUy  error  of  judgment.  But  the  converse  is  not  true 
— that  every  error  of  judgment  is  negligence.  The  error  must  be  measured 
by  the  standards  of  conduct  and  business  knowledge  famished  by  the  evi- 
dence and  by  experience,  of  which  even  courts  can  take  cognizance  without 
direct  testimony.  If  the  error,  viewed  from  that  standpoint,  is  such  as  would 
not  have  been  committed  by  a  reasonable  man,  reasonably  skiUed  in  his  oc- 
cupation, it  is  negligence." 

The  error  of  judgment  in  the  case  now  under  cwisideration,  was  one 
which  a  master  of  a  vessel,  who  is  required  to  be  an  experienced  and 
reasonably  skillful  navigator,  would  not  have  committed.  It  was  there- 
fore negligence. 

The  decree  is  reversed,  with  directions  to  dismiss  the  libel. 
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(239  Fed.  275) 

HOSKINS  V.  DICKBRSON. 

(Circuit  (k)urt  of  Appeals,  Fifth  Circuit  February  5,  1917.) 

No.  3022. 

3L  Militia  «=»8— Bwlistment — Bight  of  Pabents. 

National  Defense  Act  June  3,  1916,  c.  134,  S  27,  39  Stat  185,  declaring 
tbat  no  person  under  the  age  of  18  shall  be  enlisted  or  mustered  Into  the 
military  service  of  the  United  States  without  the  written  consent  of  his 
parents  or  guardian,  providing  that  such  minor  has  such  parents  or 
guardian  entitled  to  his  custody  and  control,  applies  to  an  enlistment  in 
the  National  Guard  called  into  the  service  of  the  United  States,  and  is 
not  applicable  solely  to  enlistment  in  the  regular  army,  though  the  sec- 
tion is  found  among  provisions  applicable  to  the  regular  army,  the  ex- 
pression "enlisted  or  mustered  into  service  of  the  United  States"  showing 
an  Intention  of  (Congress  that  the  sectlcm  should  apply  to  the  National 
Guard,  and  hence  the  father  of  a  minor  imder  the  age  of  18  years,  who 
without  his  written  consent  enlisted  in  the  National  Guard,  is  entitled  to 
avoid  the  enlistment 

[Ed.  Note.— For  other  cases,  see  Militia,  Cent.  Dig.  SS  14r-18,  21.] 

2.  Militia   ^=>20— Enlistment — ^Minors — "De   Facto   Soldieb" — "Db  Jubb 

Soldier." 

Where  a  minor  over  16  and  under  18  years  of  age  enlisted  in  the  Na- 
tional Guard  without  the  consent  of  his  parents,  such  minor  became  a  de 
facto  and  de  Jure  soldier,  subject  to  the  Jurisdiction  of  the  military  au- 
thorities and  liable  to  be  tried  by  a  court-martial  for  a  military  offense, 
notwithstanding  his  parents  exercised  their  right  to  avoid  the  enlistment. 

[Ed.  Note.— For  other  cases,  see  Militia,  Cent.  Dig.  §§  45-60.] 

3.  Habeas  Cobfus  ^s»109 — ^Enlistment  in  Aemt — Authobitt  of  Coubt. 

As  Rev.  St.  S  761  (Comp.  St  1913,  S  1289),  commands  the  court,  on 
hearing  of  the  issues  raised  by  petition  for  writ  of  habeas  corpus  and 
the  return  thereto,  to  dispose  of  the  parties  as  law  and  justice  require, 
the  court  will  not,  <wq  habeas  corpus  brought  by  the  parent  of  a  minor 
over  16  and  imder  18  to  avoid  his  enlistment  in  the  National  Guard, 
command  his  immediate  surrender  by  the  military  authorities,  where  by 
reason  of  his  enlistment  he  committed  a  military  offense,  but  will  allow  his 
retention  by  the  military  authorities  so  that  he  may  be  punished  by  the 
proper  military  tribunal  for  the  military  offense;  the  court  issuing  the 
habeas  corpus  having  no  jurisdiction  over  such  offense. 

[Ed.  Note. — ^For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  §§  97,  98.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Mississippi ;  Henry  C.  Niles,  Judge. 

Habeas  corpus  by  J.  H.  Dickerson  against  George  C.  Hoskins  to 
obtain  the  custody  of  petitioner's  minor  child.  From  a  judgment  di- 
recting respondent  to  immediately  deliver  tihe  child  to  petitioner,  re- 
spondent appeals.    Reversed,  with  instructions. 

J.  W.  George,  U.  S.  Atty.,  and  J.  P.  Alexander,  Asst.  U.  S.  Atty., 
both  of  Jackson,  Miss.,  and  Maj.  S.  T.  Ansell,  Judge  Advocate,  War 
Department,  of  Washington,  D.  C,  for  appellant. 

William  H.  Watkins,  of  Jackson,  Miss.,  for  appellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

«s»For  other  cases  see  same  topic  &  KBY-NUMBBR  in  aU  Key-Numbered  DigesU  ft  Indexes 
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WALKER,  Circuit  Judge.  On  the  27th  day  of  June,  1916,  Otb 
Dickerson  enlisted  in  the  National  Guard  of  the  United  States  and  of 
the  state  of  Mississippi,  and  took  the  oath  prescribed  by  section  70  of 
the  National  Defense  Act  of  June  3,  1916.  At  that  time  he  was  under 
the  age  of  18  years,  having  been  born  on  October  16,  1898.  He  had 
parents  living  who  did  not  consent  to  his  enlistment.  He  was  serving 
as  a  member  of  the  regimental  band  of  the  First  Mississippi  Regiment 
of  the  United  States  Army,  which  was  encamped  near  Jackson,  Miss., 
when  his  father,  the  appellee,  filed  a  petition  for  the  writ  of  habeas 
corpus  against  Col.  George  C.  Hoskins,  the  commanding  officer  of  that 
regiment,  and  E.  C.  Scales,  the  Adjutant  General  of  the  State  of 
Mississippi.  In  the  return  to  the  writ  issued  on  that  petition,  the  en- 
listment of  Otis  Dickerson  was  alleged,  and  it  was  set  up  that  he  was 
held  as  a  soldier  under  the  federalization  of  the  State  Militia  to  answer 
the  call  of  the  President  of  the  United  States,  and  that  formal  charges 
for  the  offenses  of  fraudulent  enlistment  and  receiving  allowances  and 
rations  had  been  preferred  against  him,  copies  of  which  were  made  ex- 
hibits to  the  return,  and  that  he  would  be  brought  to  trial  thereon  as 
soon  as  practicable  before  a  court-martial  which  had  been  ordered  to  b^ 
convened.  The  charges  mentioned  in  the  return  were  preferred  after 
the  service  of  the  writ  of  habeas  corpus.  The  appeal  is  from  the  judg- 
ment of  the  court,  which  recited  *'that  petitioner,  J.  H.  Dickerson,  is 
entitled  to  the  immediate  possession  of  his  son,  Otis  Dickerson,  now  in 
the  custody  of  respondents,"  and  ordered  the  respondents  "to  immedi- 
ately deliver  said  Otis  Dickerson  to  petitioner." 

[1]  Section  27  of  the  National  Defense  Act  of  June  3,  1916,  con- 
tains the  following  proviso: 

•*No  person  under  the  age  of  eighteen  years  shaU  be  enlisted  or  mustered 
Into  the  military  service  of  the  United  States  without  the  written  consent  of 
his  parents  or  guardians:  Provided,  that  such  minor  has  such  parents  or 
guardians  entitled  to  his  custody  and  control." 

This  provision  is  a  copy  of  section  1117  of  the  Revised  Statutes 
(Comp.  St.  1913,  §  1885),  except  that  the  word  "eighteen"  is  substitut- 
ed for  the  word  "twenty-one"  where  the  latter  appeared  in  the  section 
mentioned.  If  the  provision  quoted  is  applicable  to  the  enlistment  of 
Otis  Dickerson,  that  enlistment  was  voidable  at  the  instance  of  his  fa- 
ther. In  re  Grimley,  137  U.  S.  147,  11  Sup.  Ct.  54,  34  L.  Ed.  636; 
In  re  Morrissey,  137  U.  S.  157,  11  Sup.  Ct.  57,  34  L.  Ed.  644;  In  re 
MiUer,  114  Fed.  838,  52  C.  C.  A.  472;  United  States  v.  Reaves,  126 
Fed.  127,  60  C.  C.  A.  675. 

It  has  been  insisted  in  argument  that  the  provision  applies  only  to 
the  Regular  Army,  and  not  to  an  enlistment  in  the  National  Guard 
called  into  the  service  of  the  United  States.  Stress  is  laid  upon  the 
fact  that  the  provision  is  found  in  the  part  of  the  act  which  deals  with 
the  Regular  Army.  We  are  not  impressed  by  this  suggestion.  It  is 
not  uncommon  to  find  in  an  act  of  Congress  a  provision  not  germane 
to  the  subject  dealt  with  in  other  provisions  with  which  it  is  associated. 
The  fact  that  a  provision  is  so  placed  cannot  properly  be  given  the 
effect  of  depriving  it  of  the  meaning  which  its  words  express.  It  can- 
not be  supposed  that,  in  an  act  which  defined  and  specifically  dealt  with 
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the  several  branches  of  service  constituting  the  Army  of  the  United 
States  (sections  1,  3,  58,  70  of  the  act),  use  would  have  been  made  of 
the  expression,  "enlisted  or  mustered  into  the  military  service  of  the 
United  States,"  if  it  had  been  intended  that  the  provision  containing 
that  expression  should  apply  to  only  one  branch  of  that  service.  The 
words  used  are  appropriate  to  embrace  the  methods  by  which  one  may 
enter  the  military  service  of  the  United  States,  whether  as  a  member 
of  the  Regular  Army  or  as  a  member  of  the  National  Guard  while  in 
the  service  of  the  United  States.  In  re  Burns  (C.  C.)  87  Fed.  796. 
The  conclusion  is  that  the  provision  quoted  applies  to  the  enlistment  of 
Otis  Dickerson. 

[2]  As  Otis  Dickerson  was  over  16  years  of  age  when  he  enlisted, 
he  became  a  de  facto  and  de  jure  soldier,  subject  to  the  jurisdiction  of 
the  military  authorities,  and  liable  to  be  tried  by  a  court-martial  for  a 
military  offense  charged  to  have  been  committed  by  him  prior  to  the 
exercise  by  his  father  of  the  right  to  avoid  the  enlistment.  In  re  Mil- 
ler, supra. 

[3]  When  the  petition  for  the  writ  of  habeas  corpus  was  filed,  the 
petitioner's  son  was  in  the  custody  of  the  military  authorities.  A 
court-martial  is  the  proper  tribunal  to  try  him  for  a  military  offense 
charged  to  have  been  committed  by  him  while  his  enlistment  was  ef- 
fective to  the  extent  of  subjecting  him  to  military  control  and  disci- 
pline. The  election  by  the  father,  evidenced  by  the  writ  of  habeas 
corpus,  to  avoid  his  son's  enlistment,  terminated  the  right  of  the  mili- 
tary authorities  to  detain  the  latter  under  the  enlistment.  But  it  did 
not  terminate  the  right  of  such  authorities  to  continue  their  custody  of 
the  minor  for  the  time  reasonably  required  for  the  exercise  of  the  mil- 
itary jurisdiction  brought  into  play  by  duly  made  charges  of  the  com- 
mission of  military  offenses  by  the  minor  while  he  was  a  soldier.  The 
circumstances  of  the  custody  of  the  appellee's  son  by  the  military  au- 
thorities, which  were  disclosed  on  the  hearing  below,  differ  from  those 
disclosed  in  the  case  of  In  re  Miller,  supra,  in  that  in  the  case  cited 
the  minor  was  under  arrest  on  a  military  charge  when  the  writ  of 
habeas  corpus  was  served,  while  in  this  case  such  charges  were  pre- 
ferred after  the  service  of  the  writ.  We  are  not  of  opinion  that  the 
difference  is  a  material  one.  In  the  one  case,  as  well  as  in  the  other, 
the  jurisdiction  of  the  offense  charged  is  a  military  one,  not  possessed 
by  the  court  from  which  the  writ  of  habeas  corpus  issued.  It  is  not 
for  that  court  to  interfere  with  the  exercise  by  a  court-martial  of  its 
exclusive  jurisdiction.  The  exercise  of  that  jurisdiction  would  be 
interfered  with  by  a  withdrawal  from  the  custody  of  the  military  au- 
thorities of  one  charged  with  the  commission  of  a  military  offense 
while  he  was  lawfully  subject  to  military  law,  as  the  custody  of  the 
person  proceeded  against  is  necessary  to  enable  the  military  tribunal  to 
exercise  its  jurisdiction.  On  the  hearing  of  the  issues  raised  by  a  pe- 
tition for  the  writ  of  habeas  corpus  and  the  return  thereto,  the  court 
is  authorized  **to  dispose  of  the  party  as  law  and  justice  require."  R. 
S.  U.  S.  761  (Comp.  St.  1913,  §  1289).  We  are  of  opinion  that,  on  the 
state  of  facts  disclosed  on  the  hearing  below,  law  and  justice  did  not 
require  an  order  to  the  military  authorities  having  Otis  Dickerson  in 
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custody  for  his  immediate  surrender  to  his  father,  the  appellee.  United 
States  V.  Williford,  220  Fed.  291,  136  C.  C.  A.  273;  Ex  parte  Lew- 
kowitz  (C.  C.)  163  Fed.  646;  In  re  Lessard  (C.  C.)  134  Fed.  305; 
Motherwell  v.  United  States,  107  Fed.  437,  48  C.  C.  A.  97. 

The  conclusion  is  that  the  application  for  the  discharge  of  Otis  Dick- 
erson  from  the  custody  of  the  military  authorities  should  not  be  grant- 
ed until  he  has  been  released  from  the  military  prosecution  duly  insti- 
tuted against  him,  and  that  the  writ  should  be  dismissed,  but  without 
prejudice  to  the  petitioner's  right  to  renew  his  application  if  the  cus- 
tody of  his  son  shall  be  unlawfully  continued. 

The  judgment  of  the  District  Court  is  reversed,  with  instructions  to 
remand  Otis  Dickerson  to  the  custody  of  the  military  authorities. 


(239  Fed.  278) 

HOSKINS  et  al.  v.  FUNK. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    February  5,  1017.) 

No.  3023. 

CouBTB  €=»405(3) — CiBcnjiT  Court  of  Appeals— Decisions  Reviewabia. 

Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat.  1133  [Comp.  St  1913. 
§  1120])  §  128,  gives  the  Circuit  Court  of  Appeals  appellate  Jurisdiction  to 
review  by  appeal  or  writ  of  error  final  decisions  in  the  District  CJourt, 
while  section  129  (Comp.  St.  1913,  §  1121)  provides  that  when  in  vacation 
an  injunction  is  granted  or  receiver  appointed,  etc.,  an  appeal  may  be 
taken  from  such  interlocutory  order  or  decree.  No  statute  purports  to 
confer  on  the  Circuit  Court  of  Appeals  the  jurisdiction  conferred  by  Rev. 
St.  S  763  on  the  Circuit  Court  to  review  the  final  decisions  of  any  court, 
judge,  or  justice  upon  an  application  for  a  writ  of  habeas  corpus  or  upon 
such  writ  when  issued.  Beld,  that  the  Circuit  CJourt  of  Appeals  is  with- 
out jurisdiction  of  an  appeal  from  an  order  made  by  the  District  Judge  in 
vacation  on  the  hearing  of  the  issue  raised  by  petition  for  habeas  corpus 
and  the  return  thereto. 

[Ed.  Note. — ^For  other  cases,  see  CJourts,  Cent  Dig.  K  1097,  1099.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  I>istrict  of  Mississippi;  Henry  C.  Niles,  Judge. 

Petition  by  F.  W.  Funk  for  writ  of  habeas  corpus  against  George 
C.  Hoskins  and  others.  From  an  order  made  by  the  judge  in  vacation, 
respondents  appeal.     Appeal  dismissed. 

J.  W.  George,  U.  S.  Atty.,  and  J.  P.  Alexander,  Asst.  U.  S.  Atty., 
both  of  Jackson,  Miss.,  and  Maj.  S.  T.  Ansell,  Judge  Advocate,  War 
Department,  of  Washington,  D.  C,  for  appellants. 

W.  H.  Cook,  of  Hattiesburg,  Miss.,  for  appellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

WALKER,  Circuit  Judge.  The  matter  sought  to  be  reviewed  in 
this  case  is  an  order  made  by  the  District  Judge  in  vacation  on  the  hear- 
ing of  the  issues  raised  by  a  petition  for  the  writ  of  habeas  corpus  and 
the  return  thereto.  That  order  is  not  embraced  by  the  language  of 
the  provision  of  section  128  of  the  Judicial  Code  that: 

^=»For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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'The  Olrcuit  (Courts  of  Appeals  shall  exercise  appellate  Jnrlsdictioii  to  re- 
view by  appeal  or  writ  of  error  final  dedsions  in  the  district  courts,"  etc 

See  Lambert  v.  Barrett,  167  U.  S.  697,  15  Sup.  Ct  722,  39  L.  Ed. 
865 ;  Carper  v.  Fitzgerald,  121  U.  S.  87,  7  Sup.  Ct.  825,  30  L.  Ed.  882 ; 
Harkrader  v.  Wadley,  172  U.  S.  148,  19  Sup.  Ct.  119,  43  L.  Ed.  399. 

It  is  not  an  order  of  the  District  Judge  in  vacation  which  is  made 
subject  to  review  by  this  court  by  section  129  of  the  Judicial  Code.  No 
statute  has  been  found  which  purports  to  confer  on  this  court  the  juris- 
diction which  section  763  of  the  Revised  Statutes  conferred  on  the  Cir- 
cuit Court  to  review  "the  final  decision  of  any  court,  justice,  or  judge 
inferior  to  the  circuit  court,  upon  an  application  for  a  writ  of  habeas 
corpus  or  upon  such  writ  when  issued."  The  conclusion  reached  in 
the  case  of  Webb  v.  York,  74  Fed.  753,  21  C.  C.  A.  65,  that,  notwith- 
standing the  absence  of  such  a  statute,  the  Circuit  Courts  of  Appeals 
have  in  some  way  succeeded  to  the  jurisdiction  which  the  statute  just 
quoted  conferred  on  another  court,  is  one  in  which  we  are  unable  to 
concur.  The  reasoning  by  which  that  conclusion  was  reached  does  not 
seem  to  us  to  be  convincing.  We  have  found  no  statute  having  the 
eflfect  of  conferring  upon  this  court  appellate  jurisdiction  to  review 
such  an  order  made  by  a  District  Judge  in  vacation  as  the  appeal  in 
this  case  seeks  to  present  for  review. 

As,  in  our  opinion,  the  appeal  taken  was  unauthorized  by  law,  it 
must  be  dismissed;  and  it  is  so  ordered. 


(239  Fed.  279) 

HOSKINS  et  aL  v.  PELL.» 

(Circuit  Court  of  Appeals,  Fifth  Circuit     February  5,  1917.) 

No.  3024. 

1.  Abmt  and  Navy  ^=^19 — ^Enlistments— VAUDrrr. 

Rev.  St.  §  1116  (Comp.  St.  1913,  §  1884),  as  amended  by  Act  Mardi  2, 
1899,  c.  352,  30  Stat.  978,  provides  tliat  recruits  enlisted  in  the  army  nnist 
be  effective  and  able-bodied  men  and  between  the  ages  of  16  and  35  years ; 
the  limitation  of  age  not  applying  to  soldiers  re-enlisting.  Section  1117 
((3omp.  St  1913,  §  1885),  as  amended  by  National  Defense  Act  June  3. 
1916,  c.  134,  39  Stat.  166,  provides  that  no  person  under  the  age  of  18 
shaU  be  enlisted  or  nmstered  into  military  service  of  the  United  States 
without  written  consent  of  his  parents  or  guardians;  while  section  1118 
(Comp.  St  1913,  I  1886)  declares  that  no  minor  under  the  age  of  16,  no 
insane,  or  intoxicated  person,  no  deserter  from  the  mmtary  service  of  the 
United  States,  and  no  person  who  has  been  convicted  of  a  felony,  shall  be 
enlisted  or  mustered  into  the  military  service.  Ck>mp.  St.  Ann  1916,  § 
1714,  declares  that  all  able-bodied  male  citizens  and  persons  of  foreign 
birth  who  liave  declared  their  Intention  to  become  citizens,  between  the 
age  of  18  and  45,  shall  constitute  the  national  forces,  while  National  De- 
fense Act  June  3,  1916,  §  57,  de<dares  that  the  militia  shall  consist  of 
such  persons.  Act  Aug.  29,  1916.  c.  418,  §  3,  39  Stat.  659,  Articles  of  War 
54,  55,  and  58  respectively,  declare  that  any  person  who  shall  procure 
himself  to  be  enlistdd  in  the  military  service  of  the  United  States  Dy 
means  of  willful  misrepresentation  or  concealment  as  to  his  qualifications 
and  shall  receive  pay  and  allowances  shall  be  punished  by  court-martial, 
tliat  any  officer  receiving  a  forbidden  enlistment  shall  be  punished,  and 

^ssFor  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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that  any  person  subject  to  military  law  who  deserts  or  attempts  to  desert 
shall  be  punished.  A  minor  under  the  age  of  16  took  the  oath  of  enlist- 
ment, was  accepted,  and  returned  to  the  home  of  his  parents.  Thereafter 
he  was  apprehended  as  a  deserter  and  committed  to  the  custody  of  the 
commanding  oflScer  of  the  regiment.  Held  that,  while  a  minor  over  16  and 
under  18  years  of  age  who  enlists  without  the  consent  of  his  parents  or 
guardians  is  subject  to  the  jurisdiction  of  the  military  authorities  for 
an  offense  committed  prior  to  the  exercise  by  a  parent  or  guardian  of  the 
right  to  avoid  the  enlistment,  sudi  minor  did  not  become  a  soldier;  the 
statutes  declaring  him  incapable  of  changing  his  status  by  enlistmfent,  al- 
though he  might  validate  his  enlistment  by  continuing  in  the  service  until 
he  had  reached  an  age  qualifying  him  for  enlistment. 

[Ed.  Note. — ^For  other  cases,  see  Army  and  Navy,  Cent.  Dig.  U  45-50.] 

2.  Abmy  and  Navy  ^=»38 — ^Desertion— What  Constitutes. 

In  such  case,  as  the  minor  never  became  a  soldier  subject  to  military 
law,  he  is  not  a  deserter  under  Act  Aug.  29,  1916,  §  3,  Article  of  War  68, 
and  so  is  not  amenable  to  the  jurisdiction  of  the  courts-martial. 

[Ed.  Note. — For  other  cases,  see  Am^  and  Navy,  Cent.  Dig.  §S  81,  82.] 

3.  Abmy  and  Navy  ^==>36 — Enlistment— Fraudulent  Enlistment. 

In  such  case,  where  the  minor  did  nothing  but  attempt  to  enlist,  re- 
ceiving no  pay  or  allowances,  he  is  not  guilty  of  the  offense  of  fraudulent 
enlistment  denounced  by  Act  Aug.  29,  1916,  S  3,  Article  of  War  54. 

[Ed.  Note. — For  other  cases,  see  Army  and  Navy,  Cent.  Dig.  §  79.] 

Grubb,  District  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Mississippi ;   Henry  C.  Niles,  Judge. 

Application  by  O.  J.  Pell  for  writ  of  habeas  corpus  against  George 
C.  Hoskins  and  others  to  obtain  the  custody  of  Oscar  J.  Pell,  Jr.  From 
a  judgment  commanding:  the  immediate  surrender  of  Oscar  J.  Pell,  Jr., 
respondents  appeal.    Affirmed. 

J.  W.  George,  U.  S.  Atty.,  and  J.  P.  Alexander,  Asst.  U.  S.  Atty., 
both  of  Jackson,  Miss.,  and  Maj.  S.  T.  Ansell,  Judge  Advocate,  War 
Department,  of  Washington,  D.  C.,  for  appellants. 

Hugh  V.  Wall,  of  Brookhaven,  Miss.,  for  appellee. 

Before  PARDEE  and  WA1.KER,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

WALKER,  Circuit  Judge.  On  the  21st  day  of  July,  1916,  at  Jack- 
son, Miss.,  Oscar  J.  Pell,  Jr.,  appHed  for  enlistment  in  a  regiment  of 
the  National  Guard  of  Mississippi,  which  prior  to  that  date  3ie  Presi- 
dent had  called  into  the  service  of  the  United  States.  He  represented 
himself  to  be  18  years  of  age,  when  in  fact  he  was  under  16  years  of 
age,  having  been  bom  November  1,  1900.  He  took  the  oath  of  en- 
listment prescribed  by  section  70  of  the  National  Defense  Act  of  June 
3,  1916,  and  was  accepted.  On  the  same  day,  July  21st,  without,  so 
far  as  appears,  having  done  or  received  anything  as  a  soldier,  he  re- 
turned to  the  home  of  his  parents  at  Brookhaven,  Miss.  On  Sep- 
tember 24,  1916,  a  charge  of  desertion  was  made  against  him  by  an 
officer  of  the  Mississippi  National  Guard,  upon  which  he  was  appre- 
hended at  Brookhaven  and  was  committed  to  the  custody  of  the  com- 
manding officer  of  said  regiment.    On  September  25th,  his  father,  the 
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appellee,  filed  a  petition  for  a  writ  of  habeas  corpus  against  such  com- 
manding officer,  Col.  George  C.  Hoskins,  alleging  that  the  latter  was 
not  entitled  to  the  possession  and  custody  of  the  petitioner's  minor 
son,  and  a  writ  issued  pursuant  to  the  prayer  of  the  petition.  Col. 
Hoskins,  in  his  return  to  this  writ,  alleged  the  enlistment  of  the  peti- 
tioner's said  son,  the  arrest  and  confinement  on  the  charge  of  deser- 
tion, and  stated  that  as  soon  as  practicable  there  would  be  a  trial  on 
that  charge  before  a  court  martial,  to  be  convened  by  the  orders  of 
the  proper  military  authorities.  That  return  also  contained  the  fol- 
lowing : 

"The  respondent  further  returns  that.  If  the  age  of  the  said  Pell  be  as  al- 
leged in  the  said  petition,  then  the  representation  made  by  him,  to  wit,  that  he 
was  18  years  of  age  and  over,  was  a  false  representation  made  in  a  mate- 
rial matter  with  intent  to  deceive  the  military  authorities  and  did  deceive 
them  and  did  induce  his  enlistment,  and  therefore  it  is  the  purpose  of  the  re- 
spondent, as  it  is  his  authority,  to  prefer  formal  charges  against  said  Oscar 
Pell  for  the  offense  of  fraudulent  enlistment  and  to  bring  the  said  Pell  to  trial 
thereon  as  soon  as  practicable  before  a  court-martial,  to  be  convened  by  the 
proper  mUitary  authorities  to  convene  or  direct  the  convening  of  said  court- 
martial." 

The  appeal  is  from  the  judgment  of  the  court  ordering  the  immedi- 
ate delivery  of  Oscar  J.  Pell,  Jr.,  to  the  petitioner,  the  appellee  here. 

[1]  It  is  contended  in  behalf  of  the  appellant  that  Oscar  J.  Pell,  Jr., 
should  have  been  remanded  to  the  custody  of  the  military  authorities, 
on  the  showing  made  that  he  was  held  for  trial  on  a  charge  of  deser- 
tion, and  that  he  was  subject  to  prosecution  on  a  charge  of  fraudulent 
enlistment. 

The  statutes  which  may  bear  upon  the  questions  presented  are  as  fol- 
lows: 

"Recruits  enlisting  in  the  army  must  be  effective  and  able-bodied  men,  and 
between  the  ages  of  sixteen  and  thirty-five  years,  at  the  time  of  their  enlist- 
ment This  limitation  as  to  age  shall  not  apply  to  soldiers  re-enlisting." 
(Changed  by  the  provision  of  the  Act  of  March  2,  1899,  30  Stat.  978,  that  "the 
limits  of  age  for  original  enlistments  in  the  army  shall  be  eighteen  and  thirty- 
five  years.")    U.  S.  Rev.  St.  §  1116  (Comp.  St.  1913,  §  1884). 

"No  person  under  the  age  of  twenty-one  years  shall  be  enlisted  or  mustered 
into  the  military  service  of  the  X:nited  States  without  the  written  consent  of 
his  parents  or  guardians:  Provided,  that  such  minor  has  such  parents  or 
guardians  entitled  to  his  custody  and  control."  (Amended  by  the  proviso  of 
section  27  of  the  National  Defense  Act  of  June  3,  1916,  by  substituting  the 
word  "eighteen"  for  the  word  "twenty-one.")  U.  S.  Rev.  St.  §  1117  (Comp.  St. 
1913,  §  1885). 

"No  minor  under  the  age  of  sixteen  years,  no  insane  or  intoxicated  person, 
no  deserter  from  the  military  service  of  the  United  States,  and  no  person  who 
has  been  convicted  of  a  felony  shall  be  enlisted  or  mustered  into  the  military 
service."    U.  S.  Rev.  St.  §  1118  (Comp.  St.  1913,  §  1886). 

"All  able-bodied  male  citizens  of  the  United  States,  and  persons  of  foreign 
birth  who  shall  have  declared  their  intention  to  become  citizens  of  the  United 
States  under  and  in  pursuance  of  the  laws  thereof,  between  the  ages  of  eight- 
een and  forty-five  years,  are  hereby  declared  to  constitute  the  national  forces, 
and,  with  such  exceptions  and  under  such  conditions  as  may  be  prescribed  by 
law,  shaU  be  liable  to  perform  military  duty  in  the  service  of  the  United 
States."  Act  April  22,  1898,  c.  187,  §  1,  30  Stat.  361  (U.  S.  Comp.  Stat.  [Ann. 
19161  §  1714,  p.  3607). 

^The  militia  of  the  United  States  shall  consist  of  all  able-bodied  male  citi- 
zens of  the  United  States  and  all  other  able-bodied  males  who  have  or  shall 
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have  declared  their  Intention  to  become  citizens  of  tlie  United  States,  who 
shall  be  more  than  eighteen  years  of  age  and,  except  as  hereinafter  provided, 
not  more  than  forty-five  years  of  age,  and  said  militia  shall  be  divided  into 
three  classes,  the  National  Guard,  the  Naval  Militia,  and  the  Unorganised 
MlUtla."    Section  67,  National  Defense  Act  of  June  8,  1916. 

''The  National  Guard  shall  consist  of  the  regularly  enlisted  militia  between 
the  ages  of  eighteen  and  forty-five  years  organized,  armed,  and  equipped  as 
hereinafter  provided,  and  of  commissioned  officers  between  the  ages  of  twenty- 
one  and  sixty-four  years."    Section  58,  Id. 

"Art  54.  Fraudulent  Enlistment.— Aaj  person  who  shall  procure  himself  to 
be  enlisted  in  the  military  service  of  the  United  States  by  means  of  willful 
misrepresentation  or  concealment  as  to  his  qualifications  for  enlistment,  and 
shall  receive  pay  or  allowances  under  such  enlistment,  shall  be  punished  as  a 
court-martial  may  direct"  Acts  of  CJongress  1916,  Articles  of  War,  Act  of 
Aug.  29,  1916. 

"Art  55.  OMcer  Making  Unlawful  ^nW«*ment.— Any  officer  who  knowingly 
enlists  or  musters  into  the  military  service  any  person  whose  enlistment  or 
muster  in  is  prohibited  by  law,  regulations,  or  orders  shall  be  dismissed  from 
the  service  or  suffer  such  other  punishment  as  a  court-martial  may  di- 
rect"   Id. 

"Art.  58.  i)e«erWon.— Any  person  subject  to  military  law  who  deserts  or  at- 
tempts to  desert  the  service  of  the  United  States  shall,  if  the  offense  be  com- 
mitted in  time  of  war,  suffer  death  or  such  other  punishment  as  a  court-mar- 
tial may  direct  and,  if  the  offense  be  committed  at  any  other  time,  any 
punishment,  excepting  death,  that  a  court-martial  may  direct."    Id.,  p.  660. 

It  is  settled  that  the  age  of  one  who,  when  he  is  over  16  and  tinder 
18  years  of  age,  enlists  in  the  army  without  the  consent  of  his  par- 
ents or  guardians,  if  he  has  a  parent  or  guardian  entitled  to  his  custody 
and  control,  does  not  render  his  enlistment  void,  and  that  he  is  sub- 
ject to  the  juri5diction  of  the  military  authorities  for  an  offense  com- 
mitted prior  to  the  exercise  by  his  parent  or  guardian  of  the  right  to 
avoid  his  enlistment.  In  re  Miller,  114  Fed.  838,  52  C.  C.  A.  472; 
United  States  v.  Reaves,  126  Fed.  127,  60  C.  C.  A.  675 ;  In  re  Grim- 
ley,  137  U.  S.  147,  11  Sup.  Ct.  54,  34  L.  Ed.  636;  In  re  Morrissey,  137 
U.  S.  157,  11  Sup.  Ct.  57,  34  L.  Ed.  644.  It  clearly  appears  from  stat- 
utes above  set  out  that  a  minor  under  16  years  of  age  does  not  belong 
to  the  class  of  persons  who  are  made  liable  to  perform  military  duty 
in  the  service  of  the  Unitedi  States,  and  that  his  enlistment  is  peremp- 
torily forbidden,  without  regard  to  the  consent  of  his  parent  or  guard- 
ian. Language  used  in  the  opinions  in  several  of  the  cases  cited  shows 
that  the  rulings  made  in  those  cases  are  not  applicable  to  the  case  of 
an  attempted  enlistment  of  a  minor  under  16  years  of  age.  In  the 
opinion  in  the  case  of  In  re  Grimley,  supra,  the  court,  speaking  of  the 
reasons  stated  in  support  of  the  conclusion  that  an  enlisted  soldier  can- 
not avoid  a  charge  of  desertion  by  showing  that,  at  the  time  he  volun- 
tarily enlisted,  he  had  passed  the  age  for  ^istment  prescribed  by  law, 
said : 

*'0f  course,  these  considerations  may  not  apply  where  there  is  insanity, 
idiocy,  infancy,  or  any  other  disability  which,  in  its  nature,  disables  a  party 
from  changing  his  status  or  entering  into  new  relations." 

In  the  opinion  in  the  case  of  In  re  Morrissey,  supra,  in  which  it  was 
held  that  the  enlistment  of  a  minor  over  16  years  of  age  was  not 
voidable  by  him,  it  was  said: 
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"The  age  at  which  an  infant  shall  be  competent  to  do  any  acta,  or  perform 
any  duties,  military  or  ciyil,  depends  wholly  upon  the  Legislature.  *  •  * 
Congress  has  declared  that  minors  over  the  age  of  16  are  capable  of  entering 
the  military  service,  and  undertaking  and  performing  its  duties." 

It  well  may  be  inferred  from  what  was  said  in  the  opinion  in  the 
case  of  In  re  Miller,  supra,  that  the  court  entertained  uie  view  that 
a  minor  imder  16  years  of  age  could  not  acquire  the  status  of  a  sol- 
dier by  an  enlistment  which  was  forbidden  by  law.  The  prohibition 
of  the  enlistment  or  muster  into  the  military  service  of  minors  under 
the  age  of  16  years,  insane  or  intoxicated  persons,  is  foimd  in  the 
same  sentence  of  the  statute  which  prohibits  the  enlistment  or  muster 
into  the  service  of  a  deserter  from  the  military  service  of  the  United 
States  or  one  who  has  been  convicted  of  a  felony.  It  is  manifest,  how- 
ever, that  the  ground  of  the  prohibition  in  the  one  case  is  the  party's 
lack  of  capacity  to  change  his  status  or  to  perform  military  service, 
while  in  the  other  case  the  prohibition  is  based  upon  previous  miscon- 
duct of  the  applicant  for  admission  to  the  service.  This  difference 
may  warrant  the  treatment  of  a  minor  under  16  years  of  age  as  not 
liable  to  military  duty  where  his  forbidden  contract  of  enUstment  con- 
stitutes his  only  asserted  connection  with  the  service,  though  another 
person  actually  in  the  service  would  not  be  permitted  to  escape  its 
duties,  or  penalties  for  a  violation  of  them,  by  showing  that,  prior  to 
his  forbidden  enlistment,  he  had  deserted  from  the  military  service  of 
the  United  States  or  had  been  convicted  of  a  felony.  However  that 
may  be,  the  plain  language  of  the  statutes  leaves  no  room  for  doubt 
that  an  enlistment  of  a  minor  under  16  years  of  age  stands  upon  a 
different  footing  from  an  enlistment  of  a  mentally  competent  person 
over  that  age,  and  is  as  invalid  as  the  enlistment  of  an  insane  or  in- 
toxicated person.  Our  conclusion  is  that  statutes  above  set  out  suffi- 
ciently show  that  it  was  the  intention  of  the  lawmakers  to  negative 
the  competency  of  a  minor  under  16  years  of  age  to  acquire  the  status 
of  a  soldier  by  enlisting  for  military  service,  and  to  deprive  his  at- 
tempt to  do  so  of  the  effect  of  subjecting  him  to  military  authority. 
It  is  not  denied  that  such  an  enlistment  may  be  validated  by  the  minor's 
continuance  in  the  service  until  he  reaches  the  age  which  qualifies  him 
for  enlistment.    Ex  parte  Hubbard  (C.  C.)  182  Fed.  76. 

[2]  As  the  appellee's  minor  son  was  not  duly  enlisted  in  the  serv- 
ice of  the  United  States,  he  is  not  amenable  to  the  jurisdiction  of 
courts-martial.  His  contract  of  enlistment  being  void,  the  government 
acquired  no  right  to  his  services.  He  could  not  be  a  deserter,  as  he 
never  became  a  soldier.    In  re  Davison  (C.  C.)  21  Fed.  618. 

[3]  It  is  to  be  observed  that  the  offense  of  desertion  denounced  by 
the  Fifty-Eighth  Article  of  War  cannot  be  committed  by  one  who  is 
not  "subject  to  military  law."  The  receipt  of  pay  or  allowances  un- 
der an  enlistment  is  an  essential  element  of  the  offense  of  fraudulent 
enlistment  denounced  by  the  Fifty-Fourth  Article  of  War. 

It  was  not  suggested  that  Oscar  J.  Pell,  Jr.,  did  anything  beyond 
attempting  to  enlist.  As  the  evidence  adduced  showed  that  the  mili- 
tary authorities  were  without  right  to  the  custody  of  the  appellee's 
minor  son,  the  order  made  was  a  proper  one;  and  it  is  affirmed. 
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GRUBB,  District  Judge  (dissenting).  I  am  unable  to  concur  in  the 
conclusion  reached  by  the  court  in  this  case.  Whatever  may  be  the 
legal  effect  of  the  enlistment  of  a  minor  under  16  years  of  age,  if  the 
minor  has  sufficient  age  and  intelligence  to  be  capable  of  committing 
the  offense  of  desertion,  has  actually  deserted  and  is  in"  confinement, 
awaiting  trial  before  a  military  court  on  the  charge  of  desertion,  I 
do  not  think  he  should  be  released  from  military  custody,  until  the 
charge  has  been  disposed  of  by  the  court  having  exclusive  jurisdic- 
tion to  try  it.  I  agree  with  the  conclusion  reached  in  the  case  of  In  re 
Cosenow  (C.  C.)  37  Fed.  668-671,  that  the  effect  of  the  statute  is 
not  "to  make  the  enlistment  so  absolutely  void  that  the  recruit  could 
not  commit  the  crime  of  desertion,  and  that  a  court-martial  could  not 
retain  jurisdiction  under  the  charge."  I  think  the  question  as  to 
whether  the  minor  was  capable  of  and  did  in  fact  commit  the  offense 
of  desertion  should,  in  such  a  case,  be  left  to  the  determination  of  the 
military  court,  and  that  the  minor  should  not  be  released  from  mili- 
tary custody  until  the  charge  was  so  finally  disposed  of. 


(239  Fed.  284) 

SHENANDOAH  ABATTOIR  CO.  v.  SUSTOCK. 

(Circuit  Court  of  Appeals,  Third  Circuit    February  14,  1917.) 

No.  2158. 

Master  and  Servant  ^=>278(13) — Injurdcs  to  Servant — ^Evidence — ^Repair 
Work — Unguarded  Machine. 

In  an  action  for  injuries  to  an  employ^,  whose  hand  was  caught  in  a 
machine  when  the  guard  usually  protecting  it  as  required  by  statute  had 
been  removed,  evidence  held  to  show  as  a  matter  of  law  that  the  employ^ 
was  testing  the  machine  in  connection  with  the  repair  thereof  at  the 
time,  so  that  the  operation  of  the  machine  without  the  guard  was  not 
negligence  on  the  part  of  the  employer. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  961; 
Dec  Dig.  <g=>278(13).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania ;  Oliver  B.  Dickinson,  Judge. 

Action  by  William  Sustock  against  the  Shenandoah  Abattoir  Com- 
pany. Judgment  was  rendered  for  the  plaintiff,  and  defendant's  mo- 
tion for  new  trial  denied  (232  Fed.  900),  and  defendant  brings  error. 
Reversed  and  remanded. 

E.  M.  Biddle,  of  Philadelphia,  Pa.,  for  plaintiff  in  error. 

Clarence  H.  Goldsmith,  of  Philadelphia,  Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  WiUiam  Sus- 
tock, a  citizen  of  New  York,  recovered  a  judgment  against  the  Shenan- 
doah Abattoir  Company,  a  corporation  of  Pennsylvania.  Thereupon 
the  latter  brought  this  writ,  alleging  error  was  committed  by  the  court 
in  refusing  its  request  for  binding  instructions. 

^ssFor  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digeets  A  Indexes 
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The  plaintiff  was  employed  by  defendant  to  operate  a  machine  to 
clean  the  intestines  used  in  its  sausage  factory.  To  do  so,  the  in- 
testines were  inserted  by  the  workmen  between  a  slow  revolving  drum 
and  a  fast  revolving  spindle.  While  so  inserting  one,  the  plaintiff's 
hand  was  caught,  drawn  into  the  machine,  and  permanently  injured. 
The  alleged  negligence  of  defendant,  involved  in  the  issue  before  us, 
was  the  absence  of  a  guard  on  the  machine  when  plaintiff  was  injured. 
Of  the  duty  of  the  defendant,  under  the  Pennsylvania  statute  (Act 
May  2,  1905  [P.  L.  355]  §  11),  the  pertinent  extract  from  which  is 
quoted  on  the  margin,^  to  place  a  guard  on  this  machine,  and  of  the 
fact  that  it  did  furnish  such  guard,  there  is  no  question.  The  trouble 
arose  in  an  interim  when  the  guard  was  removed  while  the  machine 
was  being  repaired.  The  proofs  showed  that  before  the  accident  the 
spindle  and  drum  had  gotten  out  of  proper  adjustment  and  the  ma- 
chine worked  badly.  A  machinist,  whose  duty  it  was  to  adjust  the 
machine,  had  been  called  in  and  was  at  work  adjusting  the  bearings 
of  the  drum  and  spindle  when  the  accident  occurred.  To  make  such 
adjustment,  it  was  necessary  to  remove  the  guard  and  this  had  been 
done.  The  plaintiff,  who  did  several  kinds  of  work  about  the  factory, 
but  whose  regular  work  was  at  this  machine,  came  into  the  room  and, 
while  the  mechanic  was  readjusting  the  bearings  of  the  unguarded 
machine,  attempted  to  run  an  intestine  through  it  and  was  injured. 

The  legal  side  of  this  situation  was  properly  summed  up  by  the  trial 
judge  in  these  words: 

"Now,  the  question  for  you  to  determine,  under  all  the  evidence  In  this  case, 
all  the  evidence  upon  the  part  of  the  plaintiff  and  all  the  evidence  upon  the 
part  of  the  defendant,  Is  as  to  Just  what  this  man  was  doing.  Was  he  operat- 
ing this  machine  as  a  part  of  the  ordinary  work  of  that  plant?  or  was  he 
testing  this  machine  as  a  part  olj  the  ordinary  work  of  that  plant?  or  was 
he  testing  this  machine  as  a  part  of  the  work  of  the  repair  and  adjustment 
of  the  machine,  because  I  say  to  you  as  a  matter  of  law  that  If  at  that  time 
what  he  was  directed  to  do  and  what  he  did  do  was  the  operation  of  this 
machine  as  a  part  of  the  business  of  the  plant,  there  is  evidence  before  you 
from  which  you  can  find  that  the  defendant  was  guilty  of  negUgence,  and 
therefore  responsible  for  the  plaintiflTs  injury,  because  of  the  operation  of 
that  machine  without  a  guard  over  these  blades  or  paddles.  But  I  say  to  you 
also  as  a  matter  of  law  that  if  that  was  not  the  work  that  was  being  done, 
but  the  work  that  was  being  done  was  a  part  of  the  repairs  to  the  machine 
and  the  adjustment  of  it,  and  a  mere  testing  of  its  operation  to  see  whether 
or  not  the  machine  had  been  properly  repaired  and  properly  adjusted,  then 
the  absence  of  the  guard  is  no  evidence  in  this  case  on  which  you  would  be 
justified  in  finding  the  defendant  to  be  guilty  of  negligence." 

Of  these  instructions,  as  a  correct  statement  of  the  law  in  the  ab- 
stract, the  defendant  does  not  complain  if  the  facts  were  such  as  to 
warrant  the  submission  of  that  question  to  the  jury.  What  it  does 
complain  of  is  that  the  evidence  before  the  court  unmistakably  showed 
that  Sustock  was  helping  adjust  the  machine  by  the  test  of  running 
an  intestine  through,  and  was  not  engaged  in  his  regular  work  when 
this  accident  happened.     If  such  be  the  case,  if  the  facts  were  such 

1  "All  vats,  pans,  saws,  planers,  cogs,  gearing,  belting,  shafting,  set  screws, 
grindstones,  emery  wheels,  flywheels,  and  machinery  of  every  description  shall 
be  properly  guarded.'' 

152C.C.A.— 18 
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as  to  unmistakably  §how  that  the  machine  was  being  repaired,  and 
that  Sustock  was  working  at  repair  and  not  regular  work,  then  the 
court  erred  in  denying  the  request  of  the  defendant  for  binding  in- 
structions. We  have  carefully  studied  the  entire  proofs,  and  from 
such  study  we  agree  that  the  evidence  so  clearly  showed  that  Sustock 
was  engaged  in  repair  work  that  no  other  inference  could  be  reason- 
ably drawn  therefrom.  They  show  that  Sustock  had  worked  on  the 
machine  for  a  long  time,  that  on  this  particular  day  it  had  gotten  out 
of  working  order,  and  that  Lord,  the  medianic  whose  duty  it  was  to 
adjust  it,  was  doing  so.  While  Lord  was  engaged  in  such  adjustment, 
Sustock  came  into  the  room  where  the  machine  was  and  told  Stuckis, 
the  foreman,  who  was  testing  the  machine  as  Lord  adjusted  it,  that  he 
was  wanted  in  another  room.  The  testimony  of  Sustock  shows  what 
followed : 

**Q.  You  did  go  Into  the  gut  room,  and  what  did  you  see  there?  Did  you 
go  up  to  this  machine?  A.  I  saw  John  Stuckis  standing  alongside  of  the 
machine  with  a  piece  of  intestine  in  Ids  hand.  Q.  The  machine  that  you 
were  afterwards  hurt  on?  A.  Yes,  sir.  Q.  What  was  Stuckis  doing  at  tiiat 
time?  A.  He  was  standing  there  with  the  intestine  in  his  hand.  I  tbdnk  he 
\vas  about  to  insert  it  into  the  machine.  Q.  In  the  way  that  you  liave  de- 
scribed? A.  Yes,  sir.  Q.  Who  else  were  there  at  the  time?  A.  John  Lord 
and  Dick  Jones.  Q.  Who  was  Dick  Jones?  That  is,  what  did  he  do  around 
there?  What  was  liis  work?  A.  He  was  fireman,  I  think,  at  that  time.  Q. 
That  is  the  time  I  speak  of.  A.  He  was  fireman.  Q.  Who  was  Lord?  Wliat 
did  he  do?  A.  He  was  mechanic  of  the  buUding.  Q.  Did  you  have  anything 
to  do  with  the  machinery  there,  or  repairing  it,  or  things  of  that  kind,  during 
the  time  you  were  there?  A.  Whenever  I  got  orders  to  do  it  Q.  Were  you 
a  machinist?  A.  No,  sir.  Q.  Did  you  ever  get  any  orders  to  repair  machin- 
ery? A.  No,  sir.  Q.  This  man  Lord  was  what?  A.  Mechanic.  Q.  Did  he 
slaughter,  or  feed  machines,  or  anything  of  that  kind,  at  the  time,  or  about 
the  time,  of  this  accident?  A.  No,  sir;  he  was  r^airing  all  the  machinery  in 
the  building.  Q.  Did  he  give  his  entire  time  to  that  work?  A.  Yes,  sir.  Q. 
And  he  was  at  this  machine,  you  say,  when  you  came  in?  A.  Yes,  sir.  Q.  We 
will  begin  now  with  what  you  said  to  Stuckis  and  what  he  said  to  you  at 
the  time  you  say  you  saw  him  about  to  put  a  gut  into  the  machine,  and  the 
spindles  I  think  you  said  were  revolving  at  that  time?  A.  Yes,  sir.  I  told 
John  Stuckis  that  the  boy  didn't  have  anything  to  do.  John  Stuckis,  or  Mr. 
Stuckis,  said  to  me,  'You  stay  here.  Bill,  and  try  the  machine,  and  see  how 
it  wUl  clean,'  and  he  disappeared.  He  went  into  the  other  room  to  give  the 
boys  work.  Q.  What  did  he  do  with  this  gut  he  had  in  his  hand?  A.  He 
laid  it  down  alongside  of  the  machine.  Q.  How  did  he  lay  it  down?  A.  He 
wrapped  it  on  a  thumb  screw  or  a  bolt  that  stands  between  the  machine  on 
the  side  here  (indicating).  Q.  At  that  time  was  there  any  guard  on  either  of 
the  spindles?  A.  No,  sir.  Q.  After  telling  you  this  he  went  from  the  room? 
Is  that  right?  A.  Yes,  sir.  Q.  And  at  that  time  was  there  any  tub  of  guts 
there  near  the  machine?  A.  Yes,  sir ;  there  was.  Q.  What  did  you  do  then, 
or  say?  A.  I  took  the  gut  to  insert  it  into  the  machine.  Q.  The  gut  that  he 
had  laid  down?  A.  Yes,  sir.  Q.  Did  you  say  anything  at  the  time?  A.  When 
I  inserted  it  into  the  machine  it  didn't  clean  very  well.  The  machine  didn't 
clean  very  well,  and  I  told  Lord  that  it  wa9n*t  cleaning  tfood,  and  then  he 
was  on  the  other  side  of  the  machine  with  a  monkey  wrench,  I  don't  know 
what  he  did.  I  don't  know  what  he  was  doing  with  the  monkey  wrench.  I 
think  he  was  adjusting  it.  Then  John  Lord  said  to  me,  *Try  another  one  in.* 
I  took  another  piece  and  inserted  it  into  the  machine,  and.  it  $UU  didn't  clean 
very  well,  Q.  Did  you  say  anything  to  anybody  about  the  machine,  or  the 
spindles,  or  the  covers,  or  anything  at  that  time?  A.  I  told  John  Lord  that 
it  wasn't  cleaning  good.    He  was  standing  on  the  other  side  of  the  machine. 
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Then  he  told  me  to  try  to  pot  another  piece  Into  the  machine.  The  third  time 
1  put  a  piece  in  my  hand  got  fastened  in  the  machine.    Q.  Did  yon  say — 

*'Mr.  Biddle:  I  decidedly  think  that  on  an  important  point  of  the  case  like 
this  that  should  not  be  done. 

"Mr.  Robinson:  Q.  Will  you  tell  us  every  word  that  was  said  about  every- 
thing between  you  and  Lord  just  before  the  accident?  A.  Before  I  started 
to  operate  the  machine,  I  saw  the  protections  were  taken  off,  and  I  told  John 
Lord  to  put  the  protections  on  the  machine.  I  said,  *The  water  will  splash.' 
John  Lord  said  to  me,  he  said:  *To  hell  with  the  protections.  We  can  ran  her 
without  the  protections.  It  ain't  necessary  to  have  them  on  there,  anyhow.' 
He  said,  *7  lost  the  bolts*  Q.  That  was  before  you  began  at  all,  was  it?  A. 
Yes,  sir.  Q.  And  you  inserted  one  piece  in,  you  said,  and  you  saw  that  it  did 
not  clean  well?  A.  Yes,  sir.  Q.  And  you  stated  so  to  him,  did  you?  A.  Yes, 
sir.  Q.  And  then  he  said,  Try  another'?  A.  Yes,  sir.  Q.  Had  you  ever  been 
told  at  any  time  before  this  day  to  take  orders  from  Mr.  Lord  at  any  time? 
A.  Yes,  sir.  When  I  first  started  there,  every  time  I  was  sent  to  work  with 
John  Lord,  I  was  told  to  take  orders  from  him.  Q.  Had  Lord  been  there  dur- 
ing the  two  years  that  you  had  been  there?  A.  Yes,  sir.  ♦  ♦  ♦  Q.  I  am 
going  to  ask  you  to  tell  the  courts  and  Jury  just  how  your  hand  was  hurt. 
A.  My  hand  was  fastened  into  the  machine  when  I  was  Inserting  these  intes- 
tines into  the  machine  the  third  time.  Q.  That  is  the  third  intestine  you  put 
in?  Is  that  what  you  mean?  A.  Yes,  sir.  After  I  told  John  Lord  the  second 
time  that  it  had  not  been  cleaning  very  well,  John  Lord  adjusted  the  machine 
some  more.  I  don't  know  whether  he  lowered  the  spindles  or  raised  the 
drum,  hut  it  seemed  that  the  gripping  was  more  tighter  than  it  had  been  the 
first  time,  and  as  soon  as  I  inserted  the  gut  into  the  machine  it  drew  my  hand 
right  in  to  the  spindles." 

From  this  and  other  portions  of  his  own  testimony,  it  is  therefore 
clear  that  Sustock  took  up  the  testing  work  which  Stuckis  stopped 
when  he  was  called  away,  and  he  was  injured  while  this  machine  was 
being  repaired.  The  uncontradicted  testimony  on  the  part  of  the  de- 
fendant also  showed  he  was  familiar  with  the  working  of  this  machine, 
with  the  manner  of  repairing  and  testing  it,  and  that  he  was  accustomed 
to  work  on  it  regularly,  and  at  times  to  himself  take  it  apart  to  repair 
and  clean  it.  It  is  therefore  apparent  that  there  was  no  basis  of  fact 
or  proof  which  warranted  submitting  to  the  jury  the  question  of  wheth- 
er Sustock  was  engaged  in  regular,  and  not  in  repair,  work  when  in- 
jured.   The  facts  simply  showed  he  was  engaged  in  repair  work. 

The  judgment  below  is  reversed,  and  the  cause  is  remanded  for  fur- 
ther proceedings. 


(239  Fed.  287) 

BROOKLYN  EASTERN  DIST.  TERMINAL  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit.     January  9,  1917.) 

No.  97. 

1.  ICA0TEB  AND  SERVANT  ^=s>13 — HoUBS  OF  SEBVICE  ACT— "TRAIN." 

The  mtembers  of  a  switching  crew  employed  by  a  terminal  company 
engaged  in  interstate  transportation,  whose  only  duties  were  to  move 
drags  of  one  or  more  cars  to  or  from  car  floats  and  about  the  terminal 
yards,  are  persons  actually  engaged  in  or  connected  with  the  movement 
of  a  train,  within  Hours  of  Service  Act  March  4,  1907,  c  2939,  34  Stat. 
1415  (CJomp.  St.  1913,  §§  8677-8680),  though  switching  operations  have  been 
held  not  train  movements  under  Safety  Appliance  Act  March  2,  1893,  c. 

^s»For  other  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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196,  27  Stat  631  (Comp.  St  1013,  SS  8605-8612),  since  a  string  of  connected 
cars  hauled  on  one  track  by  one  or  more  engines  Is  In  commfon  speech  a 
"train,"  and  such  employes  are  within  the  purpose  of  the  Hours  of  Serv- 
ice Act  to  promote  reliability  and  health  of  the  employ^. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  i  14; 
Dec.  Dig.  <ft=»13. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Train.] 

2.  Master  and  Servant  ^=:>13 — Hours  of  Service  act— "Common  Carrier" — 
Terminal  Company. 

A  terminal  company,  receiving  and  delivering  goods  only  from  or  to 
common  carriers  by  railroad  or  steamship  with  whom  it  had  contracts, 
and  dealing  with  the  shippers  and  consignees  only  as  agents  for  such  car- 
riers, is  not  a  "conmaon  carrier"  within  the  Hours  of  Service  Act 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  14; 
Dec.  Dig.  <g=>13. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Conmion  Carrier.] 


3.  Master  and  Servant  ^=»13 — ^Hours  of  Service  Act— Persons  Liaoi 
Agent. 

Though  such  terminal  company  is  an  agent  of  the  common  carriers  with 
whom  it  has  contracts,  within  Hours  of  Service  Act  §  2  (Copip.  St.  1913, 
i  8678),  making  it  unlawful  for  the  agents  of  a  common  carrier  subject 
to  the  act  to  permit  any  employ^  subject  to  the  act  to  work  overtime, 
and  section  3  (Comp.  St.  1913,  §  8679),  making  such  agent  liable  to  a  pen- 
alty, its  employ^  are  not  employes  of  a  common  carrier,  so  that  the 
terminal  company  is  not  liable  under  the  Hours  of  Service  Act  for  per- 
mitting Its  employes  to  work  more  than  16  hours  in  one  day,  though  it 
would  be  liable  if  it  used  the  crews  of  the  carriers  in  its  operations  and 
pemritted  them  to  work  overtime. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  i  14; 
Dec.  Dig.  <g=>13.] 

In  Errpr  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Action  by  the  United  States  against  the  Brooklyn  Eastern  District 
Terminal  for  penalties  incurred  by  violation  of  the  Hours  of  Service 
Act.  Judgment  for  the  plaintiff  on  an  agreed  statement  of  facts,  and 
defendant  brings  error.    Reversed. 

Writ  of  error  to  review  a  judgment  of  the  District  Court  against  the 
defendant  below  (hereinafter  called  the  Terminal),  for  penalties  incur- 
red by  violation  of  Act  March  4,  1907,  commonly  called  the  "Hours 
of  Service  Act."  The  case  was  tried  on  an  agreed  statement  of  facts, 
which  admitted  that  the  Terminal  had  permitted  several  "members  of 
switching  crews,"  at  their  own  request,  to  remain  on  duty  for  more 
than  16  consecutive  hours. 

Henry  B.  Closson,  of  New  York  City,  for  plaintiff  in  error. 

Melville  J.  France,  U.  S.  Atty.,  of  Brooklyn,  N.  Y.  (Vine  H.  Smith, 
Asst.  U.  S.  Atty.,  of  New  York  City,  and  Philip  J.  Doherty,  Sp.  Asst 
U.  S.  Atty.,  of  Washington,  D.  C,  of  counsel),  for  the  United  States. 

Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judges. 

^=»For  oUier  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  iDdezes 
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HOUGH,  Circuit  Judge.  The  Terminal  is  a  corporation  organized 
under  the  Transportation  Corporations  Law  of  New  York  (Consol. 
Laws,  c.  63)  for  the  purpose  (as  declared  in  its  certificate  of  incorpo- 
ration) of  owning  and  employing  vessels  and  other  property  in  the 
business  of  transporting  and  storing  merchandize  in  New  York  Har- 
bor and  the  territory  bordering  thereon.  It  maintains  a  fleet  of  tugs 
and  car  floats,  which  convey  cars  to  and  from  its  station  on  the  Brook- 
lyn shore  of  the  harbor,  procuring  and  delivering  such  cars  at  the  de- 
pots (mostly  on  the  New  Jersey  shore)  of  sundry  railroads ;  e.  g.,  the 
Erie.  Its  own  Brooklyn  station  contains  float  bridges,  platforms, 
freight  sheds,  etc.,  all  connected  by  railroad  tracks,  and  does  not  ap- 
parently diflfer  from  many  other  water  front  freight  yards  in  construc- 
tion and  arrangements.  In  order  to  haul  the  cars  so  handled  from  and 
to  the  bridges  and  places  of  loading  and  delivery,  it  hires  several 
switching  engines,  which  take  "drags"  of  cars — i.  e.,  one  or  more  cars 
fastened  to  the  engine — wherever  they  are  wanted  within  the  terminal 
limits.  It  owns  no  cars,  and  transports  no  passengers.  To  manage 
these  "drags,"  so-called  "switching  crews"  are  employed  by  the  Ter- 
minal, each  consisting  of  a  conductor,  engineer,  and  a  number  of 
brakemen  deemed  sufficient. 

It  thus  appears  that  the  only  business  of  the  Terminal  is  to  provide 
for  some  ten  or  more  interstate  railways,  and  certain  steamship  lines, 
which  have  no  Long  Island  termini,  a  place  for  the  receipt  and  delivery 
of  freight,  doing  the  same  kind  of  work  which  the  railroads  themselves 
do  at  (e.  g.)  their  New  Jersey  stations.  This  work  is  done  in  pursu- 
ance of  identical  written  contracts  with  the  Terminal's  several  patrons, 
under  which  the  Terminal  is  paid  so  much  per  hundredweight  for 
freight  transported,  receives  and  delivers  goods  in  the  name  of  (e.  g.) 
the  Erie  Railroad,  issues  the  bill  of  lading  of  the  proper  company,  and 
collects  freight  moneys  as  agent,  turning  over  all  receipts  in  full  to  the 
patrons  to  which  they  severally  belong. 

The  question  presented  by  this  writ  is  whether  the  Terminal  is  sub- 
ject to  the  provisions  and  penalties  of  the  statute  invoked  by  the  United 
States.  The  Hours  of  Service  Act  is  declared  by  its  own  preamble  to 
apply  to  "any  common  carrier  or  carriers,  their  officers,  agents  and  em- 
ployes" engaged  in  interstate  or  foreign  commerce,  and  "employes" 
is  defined  as  meaning  "persons  actually  engaged  in  or  connected  with 
the  movement  of  any  train."  It  is  admitted  that  the  Terminal  is  by 
the  carriage  of  goods  from  New  Jersey  to  Long  Island  engaged  in  in- 
terstate transportation ;   indeed,  that  is  the  staple  of  its  business. 

[1]  Whether  a  member  of  a  switching  crew  is  a  "person  actually 
engaged  in  or  connected  with  the  movement  of  any  train"  depends  up- 
on whether  the  drags  of  cars  handled  by  these  crews  are  "trains." 
This  word  has  received  construction  in  cases  arising  under  the  Safety 
Appliance  Act,  with  the  result  that  switching  operations  have  been 
held  not  to  be  "train  movement."  United  States  v.  Erie  Railroad,  237 
U.  S.  402,  35  Sup.  Ct.  621,  59  L.  Ed.  1019;  United  States  v.  Chicago, 
etc.,  237  U.  S.  410,  35  Sup.  Ct.  634,  59  L.  Ed.  1023.  See,  also.  La 
Mere  v.  Railway,  etc.,  Co.,  125  Minn.  159,  145  N.  W.  1068,  Ann.  Cas. 
1915C,  667;  United  States  v.  Grand,  etc.,  Co.  (D.  C.)  203  Fed.  775; 
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Atchison,  etc.,  Co.  v.  United  States,  198  Fed.  637,  117  C.  C.  A.  34; 
United  States  v.  Boston,  etc.,  Co.  (D.  C.)  168  Fed.  153;  United  States 
V.  Chicago  Great  Western,  etc.,  Co.  (D.  C.)  162  Fed.  775. 

In  our  recent  decision  in  International,  etc.,  Co.  v.  United  States, 
238  Fed.  317,  151  C.  C.  A.  333,  we  pointed  out  how  consistently  the 
Safety  Appliance  Act  had  been  construed  to  reach  the  mischief  for 
which  the  remedy  was  provided ;  and  we  have  no  doubt  the  Hours  of 
Service  statute  must  receive  the  same  liberal  interpretation.  A  string 
of  connected  cars  hauled  on  one  track  by  one  or  more  engines  is  in 
common  speech  a  train.  If  it  is  to  be  brought  within  the  scope  of  the 
Safety  Appliance  Act  during  mere  switching  operations,  so  that  Ae 
air  brake  provision  applies,  the  statute  is  a  nuisance,  not  even  contrib- 
uting to  safety ;  but  men  may  as  easily  work  beyond  the  limits  of  relia- 
bility and  health  on  "drags"  of  cars  as  on  the  same  number  of  cars 
traveling  the  open  road ;  indeed,  we  think  the  work  in  yards  probably 
more  onerous  and  exacting. 

The  object  of  this  statute  is  the  preservation  of  efficiency  by  keeping 
the  body  sound,  and,  having  regard  to  that  legislative  purpose,  we  have 
no  hesitation  in  holding  that  3ie  "switching  crews"  of  the  Terminal 
were  "engaged  in  the  movement  of  a  train,"  within  the  meaning  of  the 
statute,  although  the  same  collocation  of  cars  and  engines  would  not 
be  within  the  air  brake  provision  of  the  Safety  Appliance  Act,  when 
engaged  in  switching  operations  only. 

[2]  This  statute,  however,  applies  solely  to  "common  carriers,"  it 
is  so  explicitly  stated.  That  the  Terminal  is  a  carrier  cannot  be  doubt- 
ed, but  a  common  carrier  is  one  who  by  virtue  of  his  calling  undertakes 
to  transport  personal  property  from  one  place  to  another  for  all  such 
as  may  choose  to  employ  him,  and  every  one  who  so  carries  and  deliv- 
ers for  compensation  the  goods  of  all  persons  indifferently,  is  a  com- 
mon carrier.  United  States  v.  Ramsey,  197  Fed.  144,  116  C.  C.  A.  568, 
42  L.  R.  A.  (N.  S.)  1031. 

The  point  is  too  plain  to  need  elaboration ;  this  plaintiff  in  error  is 
not  a  common  carrier,  for  it  transports  only  for  those  it  has  contracts 
with,  and  only  such  goods  as  its  patrons  intrust  to  it ;  it  does  not  carr>' 
for  "all  persons  indifferently."  It  is,  however,  the  agent  of  several 
common  carriers,  employed  by  them  to  discharge  to  the  public  the  du- 
ties of  common  carriage  assumed  by  those  railways  and  steamship 
companies  which  hire  tlie  Terminal  for  that  purpose.  United  States 
V.  Union  Pacific,  etc.,  Co.,  213  Fed.  332,  130  C.  C.  A.  34.  The  same 
reasoning  which  finds  the  Terminal  a  common  carrier,  would  neces- 
sarily apply  the  same  term  to  every  teamster  who  with  his  own  vehicle 
collects  and  delivers  goods  for  (e.  g)  an  exprcfss  company  tmder  a  year- 
ly contract.  The  test  is  that  shippers  and  consignees  have  no  contractu- 
al relation  with  the  Terminal ;  they  deal  with  the  common  carriers,  as 
disclosed  principals,  through  the  Terminal  as  agent. 

[3]  There  remains  the  question  whether  an  agent  of  a  conmion  car- 
rier subject  to  the  statute  may  not  be  liable  to  the  penalties  thereby  pre- 
scribed. Doubtless  this  is  often  the  case ;  for  section  2  declares  it  un- 
lawful for  the  "agents"  of  any  common  carrier  "subject  to  this  act" 
to  permit  any  employe  "subject  to  this  act"  to  do  what  the  Terminal's 
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switching  crew  did,  and  section  3  declares  "such"  agent  to  be  liable  to 
a  penalty.  But  these  words  necessarily  depend  for  scope  and  effect 
on  the  declaratory  preamble,  which  states  that  the  act  applies  only  to 
common  carriers  engaged  in  the  described  commerce  and  "their  officers, 
agents,  and  employes."  This  limits  the  word  "employes"  to  those  of  a 
common  carrier,  and  does  not  permit  its  extension  to  the  servants  of 
an  agent  which  is  not  itself  a  common  carrier. 

Thus  if  (e.  g.)  the  Erie  Railroad  switched  its  own  cars  in  the  Ter- 
minal's yard,  with  its  own  crews,  those  men  would  be  subject  to  the 
act,  and  if  the  Terminal,  as  the  Erie's  agent,  compelled  or  permitted 
them  to  work  overtime,  liability  would  attach  both  to  Erie  and  Ter- 
minal ;  but  the  employes  of  the  Terminal  itself  are  not  within  statutory 
language  too  explicit  to  admit  doubt  or  require  construction.  See  Bal- 
timore, etc.,  Co.  V.  Interstate,  etc.,  Com'n,  221  U.  S.  617,  31  Sup.  Ct. 
621,  55  L.  Ed.  878. 

Judgment  reversed. 


(239  Fed.  291) 

BUGABADO  v.  LONGPBfi  et  aL 

ABOT  V.  SAME. 

(Circuit  CJourt  of  Appeals,  First  Circuit    December  6,  1916.) 

Nos.  1174,  1175. 

1.  Eyidencb  ^=»350 — Statutes — Rule  of  Evidence. 

Civ.  Code  Porto  Blco,  §  1195,  providing  that  the  date  of  a  private  Instru- 
ment shall  be  considered  with  regard  to  third  persons  only  from  the 
date  on  which  It  may  have  been  filed  or  entered  In  a  pubUc  registry,  from 
the  death  of  any  who  signed  It,  or  from  the  date  of  Its  deUvery  to  a  public 
official,  which  was  Included  in  a  chapter  entitled  "Proof  of  ObUgatlons,'* 
the  other  sections  of  which  related  to  matters  of  evidence,  was  a  rule  of 
evidence,  not  of  substantive  law. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §§  1388-1397;  Dec. 
Dig.  <8=»350.] 

•  2.  Evidence  «=»70— Statute — Repeal. 

Civ.  Code  Porto  Rico,  f  1195,  provided  that  the  date  of  a  private  in- 
strument shall  be  considered,  with  regard  to  third  persons,  only  from 
the  date  on  which  it  may  have  been  filed  or  entered  In  the  public  registry, 
from  the  death  of  any  of  those  who  signed  it,  or  from  the  date  on  which  it 
may  have  been  delivered  to  a  public  official  by  virtue  of  his  office.  Act 
Porto  Rico  March  9, 1905  (Rev.  St  &  Codes,  pp.  276-298),  was  entitled  "An 
act  to  regulate  the  Introduction  of  evidence  in  civil  proceedings,"  and  de- 
clared by  section  102  what  should  be  presumptions,  which  are  satisfac- 
tory if  uncontradicted,  among  them  being  the  presumptions  that  private 
transactions  have  been  fair  and  regular,  and  that  a  writing  is  truly 
dated.  Section  170  of  the  same  act  provides  that  all  royal  deg*ees,  and 
general  orders,  acts,  and  parts  of  acts  in  conflict  therewith,  are  thereby 
repealed.  Heldy  that  the  act  of  1905  repealed  section  1195  of  the  Civil 
Code,  and  that  under  the  later  statute  receipts,  checks,  and  other  writings 
create  a  presumption  of  payment  as  of  their  date,  even  in  an  action  be- 
tween those  not  parties  to  the  instruments. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent.  Dig.  S  91;  Dec  Dig. 
<S=s>70.3 

^=»For  other  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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Appeals  from  the  Supreme  Court  of  Porto  Rico. 

Suit  by  Nancy  Neron  Longpre  and  others  against  Ramon  Wolff 
Aboy  and  others,  in  which  Mateo  Rucabado  intervened.  Decree  for 
the  plaintiffs,  and  defendants  and  intervener  separately  appeal.  Af- 
firmed. 

Otto  Schoenrich,  of  New  York  City  Qorge  V.  Dominguez,  of  San 
Juan,  Porto  Rico,  and  S.  Mallet-Prevost  and  Curtis,  Mallet-Prevost 
&  Colt,  all  of  New  York  City,  on  the  brief),  for  appellant  Rucabado. 

Otto  Schoenrich,  of  New  York  City,  for  appellants  Aboy  and  others. 

Hector  H.  Scoville,  of  San  Juan,  Porto  Rico  (Daniel  F.  Kelley,  of 
San  Juan,  Porto  Rico,  on  the  brief),  for  appellees. 

Before  DODGE  and  BINGHAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

BINGHAM,  Circuit  Judge.  These  cases  are  appeals  by  Mateo 
Rucabado,  Ramon  Wolff  Aboy,  and  Diaz  &  Aboy  from  a  judgment 
of  the  Supreme  Court  of  Porto  Rico. 

August  19,  1899,  Ramon  Wolff  Aboy  sold  to  the  plaintiffs  (appel- 
lees), doing  business  as  the  Central  "Puerto  Real,"  certain  real  estate 
in  the  Island  of  Vieques,  Porto  Rico,  for  the  sum  of  $28,750.  The 
plaintiffs  paid  $8,750  at  the  time  of  the  sale,  and  executed  a  mortgage 
to  Wolff  Aboy  for  the  balance  ($20,000),  which  they  obligated  them- 
selves to  pay  on  June  30,  1917.  At  the  time  of  the  sale  the  property 
was  leased  to  Diaz  &  Aboy  for  the  period  of  10  years,  from  Decem- 
ber 1,  1907,  to  June  30,  1917,  on  a  monthly  rental  of  $112,  which  lease 
the  plaintiffs  agreed  to  respect.  In  lieu  of  interest  on  the  $20,000, 
Wolff  Aboy  was  to  receive  the  monthly  rentals  of  $112  from  Diaz  & 
Aboy.  Subsequent  to  the  execution  of  the  mortgage,  the  plaintiffs 
paid  Wolff  Aboy  various  sums  of  money  on  account  of  the  mortgage, 
which,  on  June  15,  1911,  amounted  to  more  than  the  sum  due  on  the 
mortgage,  and  Wolff  Aboy  promised  to  execute  a  deed  canceling  the 
mortgage,  but  failed  to  do>so.  July  31,  1911,  Rucabado,  one  of  the 
appellants,  brought  aq  action  of  debt  against  Wolff  Aboy  on  a  note 
given  him  by  the  latter  for  $12,000,  and  attached  the  mortgage  credit 
of  $20,000  appearing  in  Wolff  Aboy's  favor  in  the  registry  of  prop- 
erty. November  9,  1911,  the  plaintiffs,  mortgagors,  filed  a  complaint 
in  the  district  court  of  San  Juan  to  cancel  the  mortgage.  This  pro- 
ceeding was  brought  against  the  mortgagee,  Wolff  Aboy,  and  Diaz  & 
Aboy ;  the  latter  being  made  defendants  to  compel  them  to  pay  the 
plaintiffs  the  monthly  rentals  of  $1 12,  instead  of  paying  them  to  Wolff 
Aboy,  he  having  been  paid  the  amount  of  his  mortgage  and  having  no 
further  interest  in  the  property.  November  29,  1911,  Rucabado  was 
allowed  to  intervene  in  the  suit  for  cancellation  to  protect  his  attach- 
ment of  the  mortgage  credit.  Judgment  by  default  was  entered 
against  Wolff  Aboy.  Diaz  &  Aboy  answered  the  complaint,  but  did 
not  appear  at  the  trial.  In  the  district  court  of  San  Juan  judgment 
was  entered  against  the  plaintiffs,  and  they  appealed  to  the  Supreme 
Court  of  Porto  Rico.    The  Supreme  Court  reversed  the  judgment  of 
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the  district  court,  and  ordered  a  cancellation  of  the  mortgage  on  the 
ground  that  it  had  been  paid,  and  that  Diaz  &  Aboy  should  pay  plain- 
tiffs the  nx)nthly  rentals  of  $112  from  the  date  of  the  judgment. 
From  this  judgment  Rucabado  and  Diaz  &  Aboy  have  prosecuted  this 
appeal. 

In  the  district  court  the  fact  of  payment  in  full  of  the  mortgage  in- 
debtedness and  the  time  when  it  was  paid  were  based  upon  oral  evi- 
dence, notes  of  Wolff  Aboy  indorsed  and  paid  by  the  plaintiffs,  checks 
paid  Wolff  Aboy,  letters  signed  by  him  acknowledging  payments  up- 
on the  mortgage  indebtedness,  and  the  admission  of  the  attorney  for 
Rucabado  that  the  papers  were  authentic  and  that  the  payments  were 
made  on  ti;e  dates  therein  stated.  In  both  courts  it  was  found  that 
the  mortgagors  had  paid  the  mortgage  indebtedness  before  Rucaba- 
do's  attachment  of  the  mortgage  credit,  and  that  there  was  no  collu- 
sion between  Wolff  Aboy  and  the  plaintiffs.  In  the  district  court  it 
was  held  that  Rucabado,  by  his  cautionary  notice  of  attachment  in  the 
registry  of  property,  acquired,  under  the  mortgage  law  of  Porto  Rico, 
only  a  preference  "over  other  creditors  whose  claims  against  the  same 
debtor  were  contracted  subsequently  to  the  entry  of  such  cautionary 
notice ;  *  *  *  that  the  intervener,  Rucabado,  has  neither  acquir- 
ed a  real  right  in  the  attached  property,  nor  can  be  considered  as  a 
third  party  within  the  provisions  of  the  mortgage  law,"  but  that,  un- 
der the  provisions  of  the  Civil  Code,  "Rucabado  is  a  third  party  whose 
rights  cannot  be  questioned  except  by  virtue  of  the  evidence  required 
by  law  for  avoiding  fraud  and  simulation";  that  under  section  1195 
of  the  Civil  Code  the  date  of  a  private  instrument  can  "be  considered, 
with  regard  to  third  persons,  only  from  the  date  on  which  it  may  have 
been  filed  or  entered  in  the  public  registry,  from  the  death  of  any  of 
those  who  signed  it,  or  from  the  date  on  which  it  may  have  been  de- 
livered to  a  public  official  by  virtue  of  his  office" ;  and  that  because 
of  this  the  letters,  notes,  checks,  and  oral  evidence  offered  in  this  case 
could  not  be  used  against  Rucabado,  a  third  party,  to  establish  a  date 
of  payment  prior  to  the  attachment. 

In  the  Supreme  Court  it  was  held  that,  inasmuch  as  the  full  amount 
of  the  mortgage  had  been  paid  in  good  faith,  the  payments  were  val- 
idly made  within  the  provisions  of  sections  1132  and  1133  of  the  Civil 
Code,  the  debt  was  extinguished  (section  1124),  and  the  plaintiffs  were 
released  from  the  obligation  with  relation  to  the  defendant  Wolff 
Aboy ;  that,  therefore,  the  debtor  had  the  right  to  a  cancellation  of 
the  mortgage,  which  right  was  not  disturbed  by  the  entry  in  the  regis- 
try of  the  cautionary  notice  of  attachment  of  the  mortgage  credit, 
'Which  had  no  effect  other  than  to  record  a  preference  to  the  creditor 
who  had  secured  the  attachment  over  other  Creditors  whose  claims 
against  the  same  debtor  were  contracted  subsequently  to  the  entry  of 
the  cautionary  notice ;  that  the  plaintiffs  are  not  creditors  (within  the 
meaning  of  article  44  of  the  Mortgage  Law),  but  debtors,  of  Wolff 
Aboy ;  and  that  Rucabado  is  not  a  third  party  within  the  provisions 
of  Mortgage  Law,  articles  23,  25,  and  27. 

It  was,  however,  held  that  Rucabado  was  a  third  party  "according 
to  the  provisions  of  the  Civil  Code,  and  that  as  such  the  provisions  of 
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section  1195  of  the  Civil  Code  are  applicable  to  him";  that  "if  Wolff 
Abov  had  given  the  plaintiffs  one  or  more  receipts  for  the  partial 
payments  of  the  amount  due,  and  there  were  no  other  evidence  of 
such  payments  than  the  said  receipts,  and  Rucabado  had  denied  their 
dates,  then  Rucabado  would  be  entitled  to  invoke  the  said  section  in 
his  defense";  that,  instead  of  taking  this  position,  he  had  admitted 
th'e  payments,  and  dates  of  payments,  shown  in  the  letters,  notes,  and 
checks,  and  only  questioned  their  scope  and  validity  by  "claiming  that 
under  the  provisions  of  section  1195  of  the  Civil  Code  the  dates  are 
not  valid  as  against  him";  that  this  he  could  not  do;  that  "section 
1195  of  the  Civil  Code  is  strictly  applicable  when  there  is  no  other 
evidence  of  an  act  or  contract  than  a  private  document" ;  that  it  "only 
contains  the  presumption  that  the  date  of  a  private  contract,  in  the 
absence  of  proof  to  the  contrary,  is,  as  regards  a  third  person,  the 
date  on  which  it  was  filed  or  entered  in  a  public  registry,  or  of  the 
death  of  any  of  the  persons  who  signed  it,  or  on  which  it  was  delivered 
to  a  public  official  by  virtue  of  his  office." 

The  assignments  of  error  relied  on  in  this  appeal  present  the  follow- 
ing questions : 

(1)  Whether  Rucabado  is  a  third  person  entitled  to  the  benefit  of 
the  provisions  of  section  1195  of  the  Civil  Code  of  Porto  Rico;   and 

(2)  If  he  is  a  third  person  entitled  to  the  benefits  of  its  provisions, 
whether  the  section  states  a  rule  of  evidence  which  renders  a  private 
document  inadmissible  as  the  sole  proof  of  the  date  of  its  execution, 
or  states  a  rule  of  substantive  law,  rendering  a  transaction  agreed  up- 
on in  a  private  instrument  wholly  void  as  against  third  persons,  though 
valid  as  between  the  parties. 

[1]  The  appellants'  contention  is  that  Rucabado  is  a  third  person 
entitled  to  the  provisions  of  the  section,  and  that  it  is  a  rule  of  sub- 
stantive law  rendering  an  agreement  embodied  in  a  private  instrument 
void  as  against  third  persons,  though  valid  as  between  the  parties  to 
the  agreement.  This  provision  of  the  Code  is  found  in  the  compila- 
tion of  the  Revised  Statutes  and  Codes  of  Porto  Rico,  p.  732.  The 
chapter  of  the  Code  containing  this  provision  begins  at  page  731,  and 
is  entitled  "Proof  of  Obligations."  The  general  provisions  under  this 
title  are  contained  in  sections  1182  and  1183;  the  former  provides 
that  "proof  of  obligations  devolves  upon  the  persons  claiming  their 
fulfillment,  and  that  of  their  extinction  upon  those  opposing  it,"  and 
the  latter  that  "proofs  may  be  given  by  instruments,  by  confessions, 
by  the  personal  inspection  of  the  court  or  judge,  by  experts,  by  wit- 
nesses, and  by  presumptions."  In  the  first  article  public  and  private 
instruments  are  dealt  with.  It  is  there  stated  that  "public  instru- 
ments are  those  authenticated  by  a  notary  or  by  a  competent  public 
official,  with  the  formalities  required  by  law"  (section  1184),  and  pri- 
vate instruments  are  those  signed  by  the  parties,  but  not  fulfilling  the 
requirements  of  a  public  one  (section  1191);  that  "public  instrtunents 
are  evidence,  even  against  a  third  person,  of  the  fact  which  gave  rise 
to  their  execution  and  of  the  date  of  the  latter.  They  shall  also  be 
evidence  against  the  contracting  parties  and  their  legal  rejM-esentatives 
with  regard  to  the  declarations  the  former  may  have  made  therein" 
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(section  1186);  that  "a  private  instrument  legally  acknowledged  shall 
have,  with  regard  to  those  who  signed  it  and  their  legal  representa- 
tives, the  same  force  as  a  public  instrument"  (section  1193);  that 
"the  date  of  a  private  instrument  shall  be  considered,  with  regard  to 
third  persons,  only  from  the  date  on  which  it  may  have  been  filed  or 
entered  in  a  public  registry,  from  the  death  of  any  of  those  who  signed 
it,  or  from  the  date  on  which  it  may  have  been  delivered  to  a  public 
official  by  virtue  of  his  office"  (section  1195) ;  and  that  "entries,  regis- 
tries, and  private  papers  shall  be  evidence  against  the  person  who  has 
written  them  only  in  all  that  may  appear  clearly  stated ;  but  a  person 
who  wishes  to  make  use  thereof  is  bound  to  accept  them  al^so  in  the 
part  prejudicial  to  him"  (section  1196). 

It  is  evident  from  the  title  and  the  sections  cited  that  these  provi- 
sions relate  to  rules  of  evidence,  and  are  not,  in  the  strict  sense,  rules 
of  law,  and  that  section  1195  means  that  a  private  instrument,  though 
dated,  shall  not  in  and  of  itself  be  evidence  of  the  date  of  its  execution 
as  against  third  persons ;  that  as  to  them  it  shall  be  considered  evi- 
dence of  its  execution  from  the  day  on  which  it  may  have  been  filed 
or  entered  in  a  public  registry  or  one  of  the  other  contingencies  re- 
ferred to.in  the  section  have  occurred.  In  other  words,  it  prescribes 
a  rule  of  evidence,  and  not  of  substantive  law. 

[2]  The  Civil  Code  of  Porto  Rico  went  into  effect  July  1,  1902 ;  but 
on  March  9,  1905,  its  Legislative  Assembly  enacted  a  law,  entitled  "An 
act  to  regulate  the  introduction  of  evidence  in  civil  proceedings," 
wherein  it  revised,  enlarged,  and,  in  many  respects,  materially  altered 
the  law  of  evidence  as  theretofore  provided  for  in  its  Code.  Compila- 
tion of  Revised  Statutes  and  Codes  of  Porto  Rico,  pp.  276-298.  This 
act  went  into  effect  July  1,  1905  (section  171),  and  in  section  170  pro- 
vides that  "jlll  royal  decrees,  and  general  orders,  acts  and  parts  of 
acts  in  conflict  with  this  act,  are  hereby  repealed."  Nowhere  in  this 
act  are  to  be  found  the  provisions  contained  in  section  1195  of  the 
Code.  By  it  "public  documents  are  such  as  are  specified  in  article 
1184  of  the  Civil  Code"  (section  45);  "all  other  writings  are  private" 
(section  46). 

In  chapter  5  of  the  act,  under  the  title  "Indirect  Evidence,  Infer- 
ences and  Presumptions,"  it  states  (section  96)  that  "indirect  evidence 
is  of  two  kinds :  (1)  Inferences ;  and  (2)  Presumptions" ;  and,  having 
defined  the  nature  of  an  "inference"  and  a  "presumption,"  it  states  that 
"a  presumption  (unless  declared  by  law  to  be  conclusive)  may  be  con- 
troverted by  other  evidence,  direct  or  indirect ;  but  unless  so  contro- 
verted the  judge  or  jury  are  bound  to  find  according  to  the  presump- 
tion" (section  100).  After  stating  that  "the  following  presumptions, 
and  no  others,  are  deemed  conclusive"  (section  101),  it  sets  forth  in 
seven  paragraphs  the  circumstances  under  which  presumptions  of  this 
class  may  arise.  It  then  says  that  "all  other  presumptions  are  satis- 
factory, if  uncontradicted.  They  are  denominated  disputable  pre- 
sumptions, and  may  be  controverted  by  other  evidence"  (section  102). 
Thirty-nine  disputable  presumptions,  and  the  circumstances  under 
which  they  may  arise, .are  set  forth,  among  which  are  the  following: 

(19)  "Private  transactions  have  been  fair  and  regular." 
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(23)  "A  writing  is  truly  dated." 

The  presumption  that  "private  transactions  have  been  fair  and  regu- 
lar" is  not  restricted  in  its  application  as  to  parties,  and  is  entirely 
inconsistent  with  the  fundamental  idea  embodied  in  section  1195, 
which  is  that  private  transactions  are  presumed  as  respects  third  per- 
sons to  be  unfair  and  irregular ;  and  the  presumption  that  "a  writing 
is  truly  dated"  means  that  a  writing,  whether  a  public  or  private  docu- 
ment, shall  be  presumed  to  have  been  executed  on  the  date  which  it 
purports  to  have  been.  Both  of  these  provisions  are  in  conflict  with 
the  letter  as  well  as  the  spirit  of  section  1195,  and  make  it  manifest 
that  a  fundamental  change  in  the  law  was  intended. 

We  are  therefore  constrained  to  hold  that  section  1 195  was  repealed 
by  the  act  of  1905.  Such  being  the  case,  the  letters,  notes,  and  checks 
that  were  introduced  in  evidence  were  presumptively  executed  on  the 
dates  which  they  respectively  purported  to  have  been,  and*  as  there 
was  no  evidence  to  the  contrary,  but  it  was  in  fact  admitted  that  the 
payments  were  made  as  of  the  dates  shown  in  these  instruments,  the 
court  was  right  in  ruling  that  the  evidence  was  competent  on  the  ques- 
tion of  the  dates  of  the  payments,  and  also  in  deciding  that  the  mort- 
gage should  be  cancelled  and  that  Diaz  &  Aboy  should  pay  the  rent 
to  the  plaintiffs.  These  conclusions  make  it  unnecessary  to  consider 
whether  Rucabado  was  a  third  person  within  the  meaning  of  section 
1195. 

The  decisions  of  the  Supreme  Court  of  Spain,  interpreting  the  pro- 
visions of  section  1227  of  their  Code  (said  to  be  similar  to  those  of 
section  1195),  which  were  rendered  prior  to  the  adoption  of  the  Code 
of  Porto  Rico  on  July  1,  1902,  do  not  seem  to  be  in  accord  with  one 
another.  If  that  court  has  since  determined  upon  a  construction  of 
this  provision  of  their  Code  in  accordance  with  the  appellants'  con- 
tention, its  decisions  would  be  of  little  or  no  aid  in  the  present  con- 
troversy in  view  of  the  act  of  March  9,  1905. 

The  decree  of  the  Supreme  Court  of  Porto  Rico  is  affirmed,  with 
costs  to  the  appellees. 


(239  Fed.  296) 

THE  ANSONIA  v.  SULLIVAN. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  23,  1917.) 

No.  146. 

1.  Negligence  ^ss>52 — Landowner — ^Duty  to  Anticipate  Injxtbt. 

Defendant,  the  proprietor  of  a  hotel,  extending  from  street  to  street 
maintained  a  delivery  entrance  reached  by  a  passageway  running  from 
street  to  street.  Defendant  prohibited  the  use  of  the  passageway  at  night 
•  by  vehicles,  stretching  a  chain  across  it.  Owing  to  the  darkness,  the 
chain  was  practically  Invisible.  Plaintififs  intestate,  who  had  made  a 
delivery  at  the  hotel  in  the  daytime,  and  did  not  know  of  the  presence  of 
the  chain,  was  caught  as  he  proceeded  down  the  passageway,  thrown 
to  the  pavement,  and  injured,  so  that  he  died.  Held  that,  as  the  hotel 
was  a  large  one,  and  as  defendant  must  have  known  that  the  delivery 
entrance  would  be  used  at  all  hours,  and  did  not  intend  to  prohibit  pedes- 

^s»For  other  cases  see  lame  topic  &  KBT-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 
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trians  from  so  using  It,  it  was  guilty  of  negligence  in  failing  to  use  some 
means  of  showing  pedestrians  the  presence  of  the  chain  or  barrier. 

[Ed.  Note.— For  other  eases,  see  Negligence,  Cent.  Dig.  §  65;  Dec.  Dig. 
«=5>62.] 

2.  Negligence  «=5>136(27) — Contributoby  Negliqencb— -What  Constitutes. 

In  such  case,  as  plaintiff's  intestate  did  not  know  of  the  existence  of  * 
the  chain,  and  had  found  the  passageway  safe  in  the  morning,  he  was  not 
guilty  of  contributory  negligence  as  a  matter  of  law  in  using  the  passage- 
way, for  one  who  passes  along  a  sidewalk  has  a  right  to  presume  it  is 
safe,  and  does  not  need  to  anticipate  danger. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent.  Dig.  §§  336,  337 ;  Dec 
Dig.  <g=>136(27).] 

3.  Negligence  «=5>134(1),  135— Actions— Jury  Question. 

In  an  action  against  defendant  proprietor  of  a  hotel  for  injuries  re- 
sulting in  the  death  of  plaintiff's  intestate,  who  was  caught  by  a  chain 
stretched  across  a  passageway  by  defendant,  held,  that  the  evidence 
warranted  a  finding  that  defendant  was  negligent  and  that  deceased 
was  not  contributorily  negligent. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  §§  267,  274-276 ; 
Dec.  Dig.  <g=>134(l),  135.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Action  by  Catharine  Sullivan,  as  administratrix  of  the  estate  of  Ed- 
ward J.  Sullivan,  deceased,  against  The  Ansonia.  There  was  a  judg- 
ment for  plaintiff,  entered  upon  a  verdict  in  her  favor  for  $5,000,  and 
defendant  brings  error.    Affirmed. 

Edgar  J.  Treacy  and  Alfred  E.  Holmes,  both  of  New  York  City, 
for  plaintiff  in  error. 

Augustus  L.  Richards  and  Ralph  S.  Harris,  both  of  New  York  City, 
for  defendant  in  error. 

Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judges. 

COXE,  Circuit  Judge.  At  the  time  of  the  occurrences  in  question 
the  defendant  operated  a  large  hotel  fronting  on  Broadway  and  occu- 
pying the  entire  space  between  Seventy-Third  and  Seventy-Fourth 
streets  for  a  considerable  distance  back  from  Broadway.  The  hotel 
is  18  stories  in  height  and  has  accommodations  for  several  thousand 
guests.  A  part  is  used  for  transient  guests  and  a  part  is  occupied  by 
apartments,  where  the  guests  dp  their  own  housekeeping.  The  hotel 
has  four  main  entrances  for  the  use  of  guests — two  on  Broadway,  one 
on  Seventy-Third  street  and  one  on  Seventy- Fourth  street. 

There  is  also  a  delivery  entrance  which  opens  into  the  basement 
where  there  is  a  service  elevator  for  the  delivery  of  merchandise  and 
supplies  of  all  kinds  to  the  hotel  and  its  guests.  The  only  way  of 
reaching  the  delivery  entrance  at  the  time  in  question  was  by  a  runway 
extending  from  street  to  street  at  the  rear  of  the  building.  This  run- 
way was  bounded  by  high  walls  on  both  sides.  It  was  a  one  way  road 
in  the  sense  that  vehicles  could  not  pass  each  other  while  moving  on 
the  road  proper.  It  was  near  the  Seventy-Fourth  street  entrance  that 
Sullivan  received  the  injury  which  caused  his  death.  A  short  dis- 
tance from  the  entrance  to  the  runway  was  a  chain  with  rings  at  either 

^s»For  otiier  casee  see  same  topic  &  KBY-NUMBBR  in  all  Ker-Numbered  DigesU  &  Indexen 
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end.  These  rings  were  fastened  to  hooks  in  the  opposite  walls  of  the 
runway  so  that  the  chain  sagged  in  the  middle  to  about  the  height  of 
a  man's  chest.  There  is  a  disagreement  between  the  witnesses  as  to 
the  exact  height  of  the  chain  above  the  floor  or  pavement  of  the  run- 
way, but  it  is  wholly  unnecessary  to  attempt  an  accurate  estimate  in 
the  face  of  the  proof  that  the  chain  caught  Sullivan  and  threw  him 
down  when  he  was  endeavoring  to  deliver  a  package  at  the  hotel. 
There  can  be  little  doubt  that  the  purpose  of  the  chain  directly  across 
the  runwav  was  to  prevent  delivery  wagons  going  in  after  6  o'clock. 
As  one  of  the  witnesses  expressed  it,  "We  don't  allow  any  wagons 
down  there  after  6  o'clock  summer  or  winter."  This  was  the  primary 
object  of  the  chain  and  it  was  not  intended  to  prevent  pedestrians  from 
transacting  business  with  the  hotel  through  the  Seventy-Fourth  Street 
entrance  after  that  hour.  The  testimony  is  undisputed  that  servants 
and  clerics  having  business  with  the  hotel  used  the  entrance  without 
objection. 

Sullivan  had  no  notice  of  the  chain  and  it  does  not  appear  that  he 
was  at  this  particular  entrance  at  any  time  previous  to  March  21st, 
the  day  when  he  was  killed.  He  was  there  during  the  morning  of  the 
21st,  but  there  was  no  chain  across  the  runway  at  that  time.  At  about 
half  past  6  on  March  21st  the  Gorham  delivery  wagon  on  which  Sul- 
livan was  employed  again  drove  up  to  the  Seventy-Fourth  street  en- 
trance and  Sullivan,  with  his  packages,  started  down  the  runway  at  a 
pace  a  little  faster  than  a  walk.  When  he  reached  the  chain  he  was 
seen  to  "bound  back"  and  fall.  He  was  unconscious  when  the  on- 
lookers reached  him,  lying  directly  under  the  chain.  He  revived,  but 
was  taken  violently  sick  soon  after  and  died  at  the  hospital  the  same 
evening. 

There  is  no  pretense  that  Sullivan  was  not  an  intelligent,  careful 
man,  with  all  his  faculties  unimpaired.  There  is  no  proof  that  he  knew 
the  custom  of  the  Ansonia  to  put  a  chain  across  the  runway  at  6 
o'clock.  He  had  been  there  that  morning  and  heard  nothing  and  saw 
nothing  to  indicate  that  a  chain  was  to  be  fastened  across  the  roadway 
which  was  unobstructed  in  the  morning. 

[1]  The  defendant  knew,  or  should  have  known,  that  this  narrow 
entrance  was  being  used  at  all  hours  of  the  day  by  tradesmen  having 
business  with  the  hotel.  To  them  it  was  a  plam,  open,  safe  passage- 
way where  no  dangers  were  to  be  apprehended.  The  defendant  was  at 
liberty  to  close  this  passage  if  it  so  desired,  but  it  was  its  duty  to  do  so 
in  such  a  manner  as  to  give  notice  to  those  who  had  used  it  that  it 
was  to  be  closed  after  6  o'clock  at  night.  A  red  light  hung  in  the  cen- 
ter of  the  chain  would  have  given  such  notice.  A  gate  painted  white 
closed  across  the  runway  would  probably  have  sufficed,  but  a  single 
dark  or  rusted  chain,  hardly  discernible  in  the  dim  light,  gave  a  wholly 
inadeouate  warning. 

[2,  3]  The  plaintiflf's  intestate,  having  used  the  passageway  with 
perfect  safety  in  the  morning  was  justified  in  thinking  that  the  same 
conditions  prevailed,  unless  adequate  notice  was  given  to  the  con- 
trary. The  way  was  used  by  the  employes  of  the  hotel,  practically  all 
night,  and  the  chain  was  intended  not  to  stop  them  but  to  prevent 
horse-drawn  wagons  and  motor  cars  from  using  the  passageway  after 
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6  o'clock.  Pedestrians,  not  familiar  with  the  custom  of  the  hotel  were 
liable  to  use  it  and  they  had  a  right  to  assume  that  a  chain  was  not 
stretched  directly  across  their  path,  invisible  in  the  dusk  or  dim  light. 
There  were  lights  in  the  runway  which  might  have  revealed  the  situa- 
tion but  they  were  not  lighted  at  the  time  of  the  accident. 

The  language  of  the  New  York  Court  of  Appeals  in  McGuire  v. 
Spence,  91  N.  Y.  303,  43  Am.  Rep.  668,  is  applicable: 

"But  one  who  passes  along  a  sidewalk  has  a  right  to  presume  It  to  be  safe. 
He  Is  not  called  upon  to  anticipate  danger,  and  Is  not  negUgent  for  not  being 
on  his  guard.  Whoever  left  this  area  in  the  sidewalk  open  and  uncovered 
was  guilty  of  a  positive  wrong.  It  amounted  to  an  obstruction  of  the  street. 
It  was  a  trap  set  for  the  unwary,  or  for  those  hurried  or  Inattwitive.  Nobody 
was  bound  to  anticipate  its  existence,  or  to  look  for  it,  although  it  was  visible. 
The  plalntiflf,  therefore,  was  bound  to  no  special  care  to  avoid  such  an  acci- 
dent as  happened,  and  the  jury  were  justified  on  the  facts  in  finding  her  free 
from  negligence." 

We  thmk  the  questions  of  fact  were  fairl;y  presented  to  the  jury 
and  their  verdict  was  fully  justified  by  the  evidence. 
Judgment  affirmed  with  costs. 


(239  Fed.  20») 

AKALTTIS  V.  PHILADELPHIA  &  READING  COAL  &  IRON  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  9,  1917.    On  Petition  for 
Rehearing,  January  23,  1917.) 

No.  136. 

1.  Appeal  awd  Ebbob  «=5>1050(2) — Review — ^Habmless  Ebbob. 

In  an  action  for  the  death  of  plaintlfTs  husband,  a  servant,  the  errone- 
ous admission  of  evidence  as  to  the  ages  and  occupation  of  plaintiff's  chil- 
dren was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §  4164 ; 
Dec.  Dig.  <S=>1050(2).] 

2.  Appeal  and  Ebbob  «=»261 — Review — Pbesentation  of  Gbounds  op  Re- 

view IN  CouBT  Below — Necessitt. 

Where  no  exception  was  taken  relating  exclusively  to  the  language  of 
the  summing  up  of  defendant's  counsel,  complaint  on  appeal  cannot  be 
predicated  thereon. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  i  1500; 
Dec.  Dig.  <g=»261.] 

On  Petition  for  Rehearing. 

3.  Tbial  «=5>234(8) — Instbuctions — Refusal. 

Where,  In  an  action  for  the  death  of  plaintiff's  husband,  a  servant,  the 
question  of  defendant's  failure  to  place  other  servants  present  in  court 
on  the  stand  was  fully  discussed  by  counsel,  the  refusal  of  an  Instruction 
that  the  jury  might  assume  that  testimony  of  such  witnesses,  which 
would  have  been  only  cumulative,  would  have  been  unfavorable  to  defend- 
ant, was  not  error,  where  the  court  Informed  the  jury  that  they  might 
draw  such  inferences  as  they  saw  fit  from  the  failure  of  defendant  to 
place  such  witnesses  on  the  stand. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §  534 ;  Dec.  Dig. 
♦=>234(8).] 

^=»For  other  caBes  see  same  topic  &  KBT-NUMBBR  In  all  Key-Numbered  DigesU  &  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Action  by  Marcel  Akalitis  against  the  Philadelphia  &  Reading  Coal 
&  Iron  Company.  There  was  a  judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

On  writ  of  error  to  review  a  judgment  entered  December  19,  1915,  in  favor 
of  the  defendant  and  against  the  plaintiff  for  costs.  The  action  was  brought 
in  the  Supreme  CJourt  of  New  York  to  recover  damages  sustained  by  the  plain- 
tiff by  reason  of  the  alleged  negligence  of  the  defendant  and  was  removed 
by  the  defendant  to  the  United  States  District  CJourt  for  the  Eastern  District 
of  New  York  on  the  ground  of  diversity  of  citizenship.  The  plaintiff  is  the 
widow  of  Vincent  Akalitis,  deceased,  and  brings  this  action  pursuant  to  the 
laws  of  Pennsylvania  (Act  April  26,  1855  [P.  L.  309]  §  1).  alleging  that  he  died 
of  injuries  received  while  working  for  defendant  in  the  Silver  Creek  mine, 
Schuylkill  county.  Pa.,  in  August,  1913.  She  asserts  that  said  injuries  were 
induced  by  the  negligence  of  the  defendant  in  failing  to  provide  a  safe  place 
in  which  to  work.    The  jury  rendered  a  verdict  in  favor  of  the  defendant. 

The  record  shows  that  the  plaintiff  has  assigned  error  in  99  instances, 
about  half  relating  to  the  admission  and  the  refusal  to  admit  testimony  and 
the  remaining  half  relating  to  exceptions  to  the  rulings  of  the  court  in  charg- 
ing and  failing  to  charge  various  propositions  of  law.  Neither  party  has  filed 
a  brief  in  accordance  with  the  rules  of  this  court 

Baltrus  S.  Yankaus,  of  New  York  City,  for  plaintiff  in  error. 
Macklin,  Brown  &  Purdy,  of  New  York  City,  for  defendant  in 
error. 

Before  COXE,  WARD,  and  HOUGH,  Circuit  Judges. 

COXE,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  The 
absence  of  briefs  makes  it  exceedingly  difficult  to  deal  with  the  questions 
argued.  The  testimony  to  which  objection  is  made  by  the  plaintiff  in 
error  found  at  folios  135  to  141  inclusive  and  folios  348  to  359  would 
seem  to  be  immaterial  but  in  view  of  what  took  place  at  the  trial  it  is 
clear  that  its  admission  was  not  prejudicial  to  the  plaintiff.  It  is  as 
follows : 

"Q.  Is  the  oldest  boy,  the  19-year  old  one  here?  A.  Yes,  sir.  Q.  What  is 
he  doing?  A.  He  is  working  in  some  factory.  Q.  What  is  the  age  of  the  next 
child?  A.  17  years.  Q.  Is  it  a  boy?  A.  A  daughter  15  years  old.  Q.  Is  she 
working?  A.  She  just  commenced.  Q.  Then  the  rest  of  the  children  are  not 
working,  are  they?    A.  Four  are  going  to  school." 

The  testimony  at  folio  348  is  as  follows : 

**Q.  Have  you  ever  been  back  to  Pennsylvania  since  you  came  to  New  York 
the  first  timei  A.  I  was  there  on  a  visit.  •  •  •  Q.  When  was  it  you 
went  back  to  Pennsylvania  on  this  visit?  A.  I  visited  my  brother  and  sisters. 
Q.  When  did  you  go  back  to  Pennsylvania  then?  A.  It  was  over  a  year  ago. 
♦  ♦  •  In  the  next  March  it  will  be  two  years.  •  •  •  It  was  the  first 
of  March.    I  stayed  there  three  days,  and  then  I  comer  back." 

If  there  was  anything  in  this  testimony  which  injuriously  affected 
the  plaintiff's  case,  we  are  unable  to  perceive  it.  That  it  was  irrelevant 
and  immaterial  may  well  be  admitted,  but  we  do  not  see  how  it  was  in 
the  least  degree  prejudicial. 

[2]  The  summing  up  by  the  defendant's  counsel  is  printed  in  full  in 
the  record.    Why  this  was  done  does  not  appear.    No  reversible  error 
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can  be  predicated  of  what  counsel  said  to  the  jury  as  no  exception  was 
taken  relating  exclusively  to  the  language  of  this  address.  The  ques- 
tion of  residence  was  withdrawn  from  the  jury  by  the  counsel  for  the 
defendant.  Upon  the  entire  evidence  we  are  satisfied  that  the  ques- 
tions of  negligence  were  for  the  jury  to  pass  upon  and  that  a  result 
has  been  reached  which  is  justified  by  the  proof. 
The  judgment  is  affirmed  with  costs 

On  Petition  for  Rehearing. 

PER  CURIAM.  [3]  The  only  ground  stated  in  the  petition  for  a 
rehearing  about  which  we  need  to  say  anything  is  the  complaint  that 
we  did  not  expressly  rule  upon  the  petitioner's  exception  to  Judge 
Veeder's  refusal  to  charge  a  request.  It  was  to  the  effect  that  the  jury 
might  assume  that  the  testimony  of  Lutcavage  and  Rowan,  who  were 
present  in  court,  would  have  been  unfavorable  to  the  defendant  be- 
cause it  did  not  put  them  on  the  stand.  Rowan  was  assistant  forems^i. 
Lutcavage  was  a  laborer  under  decedent's  orders.  Anything  either 
of  them  knew  would  have  been  in  the  nature  of  things  cumulative. 
Judge  Veeder  told  the  jury  that  counsel  for  the  plaintiff  and  defend- 
ant had  fully  discussed  the  question  as  to  the  defendant's  failure  to 
put  these  men  on  the  stand  from  their  respective  points  of  view  and 
the  jury  might  draw  such  inferences  as  they  saw  fit.  This  was  as  fa- 
vorable an  answer  as  the  plaintiff  was  entitled  to  under  the  circum- 
stances. 

The  petition  is  denied. 


(239  Fed.  301) 

THE  ORION. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    December  21,  1916.) 

No.  1480. 

OoLLisioN  ^=»136 — Suit  fob  Damages — Proof  of  Damages  for  Detention. 

On  an  Issue  as  to  the  damages  recoverable  by  a  chartered  vessel,  Injured 
in  collision  through  the  fault  of  the  other  vessel,  by  reason  of  loss  of 
time  while  being  repaired,  proof  of  the  time  lost  and  of  her  dally  net 
earnings  under  her  then  charter  is  sufficient  to  make  a  prima  facie  case, 
in  the  absence  of  any  countervaUlng  evidence. 

TEd.  Note. — For  other  cases,  see  Collision,  Cent.  Dig.  S  290;  Dec.  Dig. 
<8=»136.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Kstrict  of  Virginia,  at  Norfolk;   Charles  A.  Woods,  Judge. 

Suit  in  admiralty  for  collision  by  P.  Manolondis,  master  of  the 
steamship  Orion,  against  John  Scully  and  Thomas  J.  Scully,  partners 
trading  as  the  Scully  Towing  &  Transportation  Line,  owners  of  the 
barge  Scully.    Decree  for  libelant,  and  respondents  appeal.    Affirmed. 

Frank  V.  Bams,  of  New  York  City,  and  Braden  Vandeventer,  of 
Norfolk,  Va.  (Hughes  &  Vandeventer,  of  Norfolk,  Va.,  on  the  brief), 
for  appellants. 

H.  H.  Little,  of  Norfolk,  Va.  (Hughes,  Little  &  Seawell,  of  Nor- 
folk, Va.,  on  the  brief),  for  appellee. 

^=>For  other  cases  tee  same  topic  ft  KET-NUMBER  in  aU  Key-Numbered  Digests  ft  Indexes 
152  C.C.A.— 19 
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Before  PRITCHARD  and  KNAPP,  Circuit  Judges,  and  ROSE, 
District  Judge. 

ROSE,  District  Judge.  The  Greek  steamer  Orion  and  the  barge 
Scully,  belonging  to  the  appellants,  were  in  collision  on  the  morning  of 
April  19,  1915.  The  steamship  was  damaged,  and  the  necessity  of 
repairing  her  injuries  delayed  her  sailing  2^  days.  Her  master  filed 
a  libel  in  personam  against  the  appellants.  They  answered,  but  ulti- 
mately conceded  that  their  barge  was  solely  in  fault.  A  reference  was 
then  made.  After  hearing  testimony,  the  commissioner  reported  that 
the  damages  amounted  to  $2,468.58,  of  which  $1,575  were  for  deten- 
tion, and  the  remainder  represented  the  cost  of  repairs  and  other  dis- 
bursements resulting  from  the  collision.  The  appellants  excepted  to 
the  commissioner's  report,  but  after  argiiment  it  was  confirmed  by 
Circuit  Judge  Woods,  then  by  special  assignment  holding  the  District 
Court. 

While  appellants  have  assigned  as  error  the  allowances  for  repairs 
and  expenses,  and  have  commented  upon  them  as  illustrative  of  what 
they  claim  was  a  laxity  as  to  the  proof  of  damage  given  below,  they 
have  confined  their  request  for  a  reversal  to  that  portion  of  the  award 
intended  to  compensate  for  the  time  lost  by  the  ship.  They  do  not 
question  that  there  was  testimony  justifying  the  finding  that  the  colli- 
sion postponed  her  sailing  by  2V^  days,  but  they  contend  that  there  was 
no  sufficient  evidence  as  to  what  such  delay  cost  her  owners,  if  it  cost 
them  anything. 

The  ship  was  at  the  time  under  charter,  and  at  the  demand  of  the 
appellants  the  charter  party  was  put  in  evidence.  The  master,  who 
was  examined  immediately  after  the  collision,  and  of  course  before 
the  ship  sailed  from  Norfolk,  testified  as  to  the  time  consumed  in  mak- 
ing the  voyage  under  the  charter  party  from  Genoa  to  Norfolk,  as  to 
the  time  which  would  probably  be  required  to  complete  the  return 
voyage,  and  the  number  of  days  which  would  be  necessarily  occupied 
in  discharging  her  cargo  in  Italy.  From  the  data  thus  furnished  the 
commissioner  calculated  the  gross  daily  earnings  of  the  ship  under  the 
charter  party.  Her  master  also  testified  as  to  the  disbursements  which 
the  ship  would  have  to  make  in  order  to  earn  this  money.  From  this 
data  the  commissioner  calculated  the  daily  net  earnings  of  the  ship  at 
$630  per  day,  and  awarded  $1,575  as  damages  for  her  detention  for 
2%  days.  The  appellants  say  that  the  charter  party  shows  that  the  ship 
would  have  been  subjected  to  other  expenditures  than  those  included 
by  the  commissioner  in  his  calculation.  They  did  not  attempt,  how- 
ever, to  show  that  such  expenditures  were  in  fact  incurred  on  that  par- 
ticular voyage  by  the  ship,  what  was  their  amount,  or  what  would 
ordinarily  be  their  amount.  It  is  highly  improbable  that,  had  full  evi- 
dence been  given  as  to  such  matters,  the  commissioner's  calculations 
would  have  been  materially  affected.  The  record  does  not  disclose  that 
these  particular  objections  were  ever  brought  to  his  attention. 

The  second  contention  of  the  appellants  is  more  far-reaching.  They 
point  to  the  fact  that  the  ship  offered  no  evidence  as  to  the  rates  pre- 
vailing in  the  freight  market  at  the  time,  nor  did  she  show  that  she 
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either  could  or  did  procure  immediate  employment  at  equally  satis- 
factory rates  so  soon  as  she  completed  the  charter  party  in  question. 
She  produced  no  proof  as  to  what  her  earnings  had  been  for  a  period 
before  and  after  such  charter  party.  It  is  common  to  use  some  one 
or  two  or  all  of  these  methods  to  d^ermine  or  aid  in  determining  the 
value  of  time  to  a  ship.  There  are  circumstances  in  which  the  omis- 
sion to  prove  any  one  of  them  would  be  fatal  to  her  claim,  but  the  ad- 
miralty is  a  very  practical  branch  of  law.  It  has,  with  reference  to 
the  testimony  it  will  consider,  always  refused  to  subject  itself  to  iron- 
bound  rules.  It  is  continually  called  upon  to  deal  with  transactions, 
some  parts  of  which  have  taken  place  in  distant  parts  of  the  world. 
To  require  each  detail  to  be  proved  in  the  way  upon  which  a  court  of 
common  law  would  insist  would  be  to  deny  justice.  The  cost  of  pro- 
curing the  testimony  would  oftentimes  exceed  the  amount  in  contro- 
versy. 

All  the  world,  even  a  judge,  knows  that  freight  rates  have  been 
steadily  rising  ever  since  the  fall  of  1914,  and  that  every  ship  which 
could  safely  float  has  been  in  constant  demand.  To  require  formal 
proof  of  such  facts  would  be  pedantry  run  mad.  If  the  appellants  had 
any  reason  to  believe  that  the  charter  party  in  evidence  was  at  a  higher 
rate  than  the  ship  could  command  at  the  end  of  her  voyage,  or  that 
there  were  any  other  circumstances  which  made  the  sum  awarded  in 
this  particular  case  unjust,  they  could  have  brought  them  to  the  at- 
tention of  the  commissioner,  or  of  the  learned  judge  sitting  below.  In 
that  event,  had  any  of  their  allegations  seemed  at  all  plausible,  the  ship 
could,  and  doubtless  would,  have  been  required  to  produce  further  tes- 
timony. In  the  absence  of  all  countervailing  evidence,  the  ship  made 
out  a  sufficient  prima  facie  case. 

The  decree  below  must  therefore  be  affirmed. 


(239  Fed.  303) 

PANAMA  H.  CO.  v.  BOSSB. 

(Circuit  Court  of  Appeals,  Fifth  arcult.    February  5,  1917.) 

No.  3015. 

1.  Masteb  and  Servant  ^=»304 — Liabii^ity  to  Third  Persons — ^Violation 
OF  Speed  Regulations. 

A  corporation  operating  a  motorbus  is  liable  for  Injuries  caused  by 
the  negligence  of  its  chauffeur  In  running  at  a  speed  faster  than  per- 
mitted, since  a  corporation  can  act  only  through  agents,  and  every  act 
of  an  authorized  agent  within  the  scope  of  his  employment  is  the  act  of 
the  corporation. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  CJent  Dig.  §f  1226- 
1229;   Dec.  Dig.  <8==>304.] 

2k  Damages  ^=932 — Personal  Injuries — Pain  and  Suffering. 

Under  the  jurisprudence  of  the  Canal  Zone,  and  under  Civ.  CJode  Re- 
public of  Panama,  arts.  2341,  2356,  in  force  In  the  Canal  Zone,  damages  for 
physical  pain  and  suffering  are  recoverable. 

[Ed.  Note. — For  other  cases,  see  Damages,  C^ent.  Dig.  §§  40,  41,  71 ;  Dec. 
Dig.  <g=»32.] 
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3.  Damages  ^=>132(13) — Excessive  Damages — Injuries  to  Foot. 

Where  plaintiff  was  knocked  down  by  a  motorbus,  the  wheels  of 
which  passed  over  him,  crushing  his  right  foot,  breaking  the  bones  there- 
of, and  necessitating  the  amputation  of  the  second  toe  of  one  foot,  from 
which,  however,  no  permanent  injury,  which  would  cause  any  diminution 
of  his  earning  capacity,  would  result,  a  verdict  for  $2,500  damages  is  not 
so  excessive  as  to  justify  interference  by  the  Circuit  CJourt  of  Appeals. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent.  Dig.  §  384;  Dec  Dis. 
<g=>132(13).] 

In  Error  to  the  District  Court  of  the  Canal  Zone;  William  H. 
Jackson,  Judge. 

Action  by  Theodore  Bosse  against  the  Panama  Railroad  Company. 
Judgment  for  plaintiflF,  and  defendant  brings  error.     Affirmed. 

Frank  Feuille  and  Walter  F.  Van  Dame,  both  of  Ancon,  Canal 
Zone,  for  plaintiflF  in  error. 

Theodore  C.  Hinckley  and  Stevens  Ganson,  both  of  Panama,  Re- 
public of  Panama,  for  defendant  in  error. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

PARDEE,  Circuit  Judge.  This  suit  was  brought  in  the  court  be- 
low under  article  2341  of  the  Civil  Code  of  the  Republic  of  Panama, 
in  force  in  the  Canal  Zone,  reading  as  follows : 

"He  who  shall  have  been  guilty  of  an  offense  or  fault,  which  has  caused 
another  damage,  is  obliged  to  repair  it,  without  prejudice  to  the  principal 
penalty  which  the  law  imposes  for  the  fault  or  offense  committed" 

— ^to  recover  damages  from  the  Panama  Railroad  Company  on  the 
following  state  of  facts :  The  plaintiflF  in  error,  a  corporation  organ- 
ized under  the  laws  of  the  state  of  New  York,  was  operating  motor- 
busses  between  the  town  of  Balboa  and  the  city  of  Panama  in  the 
month  of  July,  1916,  and  in  the  afternoon  of  the  3d  day  of  that 
month  a  motorbus  of  plaintiflF  in  error,  while  being  driven  by  the 
chauflFeur  in  charge,  an  employe  of  the  plaintiflF  in  error,  at  a  rate  of 
speed  in  excess  of  20  miles  per  hour  in  the  public  highway  in  the 
town  of  Balboa,  without  warning,  struck  defendant  in  error  and 
knocked  him  down;  the  wheels  of  the  motorbus  passing  over  him, 
crushing  his  right  foot,  breaking^  the  bones  thereof,  and  causing  him 
such  severe  injury  that  he  was  forthwith  removed  to  the  Ancon  Hos- 
pital for  treatment.  Defendant  in  error  was  struck  by  the  motorbus 
on  a  public  highway,  which,  at  the  time,  was  filled  with  pedestrians, 
including  women  and  children.  There  were  no  sidewalks  on  either 
side  of  the  road.  As  a  result  of  the  injury,  defendant  in  error  suf- 
fered the  loss  of  the  second  toe  of  the  right  foot,  from  which  no  per- 
manent injury  will  result,  to  cause  him  any  diminution  of  his  capacity 
to  earn  a  livelihood. 

The  complaint  filed  in  the  case  alleged  the  violation  of  the  speed 
order  promulgated  by  the  executive  of  the  United  States  February 
28,  1912,  and  also  alleged  confinement  in  hospital  for  a  considerable 
length  of  time,  and  that  complainant  had  suffered  physical  damage, 
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and  in  mind  and  health,  by  pain  and  suffering.  To  this  complaint,  the 
defendant  below  interposed  a  demurrer,  on  the  ground  that  the  same 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  es- 
pecially to  all  that  part  of  plaintiff's  complaint  wherein  mental  and 
physical  pain  and  suffering  are  set  up  as  an  element  of  damages.  This 
demurrer  was  overruled,  trial  was  had  before  a  jury  resulting  in  a 
verdict  of  $2,500,  and,  judgment  being  rendered  thereon,  motion  was 
filed  for  a  new  trial,  which  was  overruled ;  whereupon  defendant  be- 
low sued  out  this  writ  of  error. 

The  assignments  of  error  cover  the  overruling  of  the  demurrer, 
the  refusal  of  the  court  to  direct  a  verdict  in  favor  of  the  defendant, 
and  the  overruling  of  a  charge  that  the  jury  be  instructed  that  the 
physical  pain  endured  by  the  defendant  in  error  as  the  result  of  his 
injuries  constitute  no  element  of  damages  under  the  laws  of  the  Ca- 
nal Zone,  and  that  the  court  erred  in  overruling  the  plaintiff's  motion 
for  a  new  trial. 

[1]  On  consideration  of  the  record,  we  conclude  that  the  demur- 
rer to  the  complaint  was  properly  overruled.  The  main  contention 
on  that  ground  is  that  the  railroad  company  was  not  responsible  fof 
the  acts  of  negligence  of  its  employtcs  resulting  in  injury  to  others. 
Corporations  act  only  through  agents,  and  every  act  of  an  authorized 
agent  within  the  scope  of  his  employment  is  therefore  the  act  of  the 
company. 

[2]  Under  the  jurisprudence  of  the  Canal  Zone,  and  we  think  a 
proper  interpretation  of  articles  2341  and  2356,  damages  for  physical 
pain  and  suffering  are  recoverable. 

[3]  While  the  objection  that  the  verdict  was  excessive  is  insisted 
upon  in  this  court,  we  find  nothing  in  the  record  in  the  way  of  facts 
to  justify  our  interference  therewith. 

On  the  whole  record,  we  find  no  reversible  error  assigned  or  patent, 
and  the  judgment  of  the  District  Court  of  the  Canal  Zone  is  affirmed. 


(239  Fed.  305) 

In  re  KAUFMAN. 

In  re  SUISMAN. 

(Circuit  CJourt  of  Appeals,  Second  Circuit.  ,  January  8,  1917.) 

No.  77. 

1.  Bankbuptct  «=>40i(l) — ^Discharge — Natube  of  Right. 

Under  the  present  Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat 
544),  a  discharge  is  a  legal  right,  unless  some  objection  is  filed  and  affirma- 
tively sustained  for  reasons  specifically  enumerated  in  section  14  (Comp. 
St.  1913,  §  9598)  of  the  act. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  679,  681- 
691 ;   Dec.  Dig.  <8=»404(1).] 

2.  Bankruptcy    ^=»408(4>) — ^Discharge — Objections — Conceaijing    Assets — 

OwNEjssHiP  op  Property. 

A  voluntary  bankrupt,  to  whom  his  brothers-in-law  had  conveyed  a 
store  under  a  recorded  conditional  sale  contract,  and  who  liad  permitted 
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it  to  be  taken  back  by  them  under  that  contract  more  than  two  years  be- 
fore his  bankruptcy,  after  which  the  bankrupt  was  employed  in  the  store 
as  manager  for  liis  brotliers-in-law,  and  later  for  Ids  brother,  to  whom  the 
store  had  been  conveyed  by  another  recorded  conditional  sale  contract,  is 
not  the  owner  of  the  store,  so  that  his  failure  to  list  it  among  his  assets 
is  not  a  concealment  of  prc^)erty,  which  prevents  his  discharge  in  bank- 
ruptcy. 
[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  €=>408(4).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Connecticut. 

In  the  matter  of  Jacob  S.  Kaufman,  voluntary  bankrupt.  From  an 
order  of  the  District  Court,  granting  discharge  to  the  bankrupt,  Max 
Suisman  appeals.    Affirmed. 

In  1906  two  brothers  named  Cantarow  owned  a  drug  store  in  the  city  of 
Hartford.  Their  sister,  a  licensed  pharmacist,  was  engaged  to  be  married  to 
the  bankrupt,  Kaufman.  By  way  of  giving  her  a  dowry,  the  drug  store  was 
(In  1906)  conveyed  to  the  bankrupt  and  Miss  Cantarow,  who  shortly  became 
Mrs.  Kaufman.  Such  transfer  was  by  a  bill  of  conditional  sale  duly  recorded, 
the  amount  recited  as  due  to  the  Gantarows  being  $2,000 — a  sum  apparently 
somewhat  less  than  the  store,  good  will,  etc.,  were  worth ;  the  overplus  was 
dowry.  The  bankrupt  and  his  wife  conducted  the  store  (Kaufman  being  also 
a  licensed  pharmacist)  in  their  owii  name  until  April  22,  1912.  Shortly  before 
that  date  a  small  judgment  was  obtained  against  the  bankrupt,  and  at  vari- 
ous times,  prior  thereto  some  $600  had  been  repaid  the  Gantarows  by  either 
Mr.  or  Mrs.  Kaufman. 

For  the  purpose  of  protecting  themselves,  as  well  as  preventing  collection 
of  the  judgment  against  Kaufman,  the  Gantarows,  on  said  April  22d,  took 
possession  under  their  conditional  sale  bill;  the  Kaufmans  not  objecting. 
Subsequently  one  of  the  brothers  Gantarow  conveyed  his  share  of  the  business 
(thus  revested  In  them)  to  another  sister,  one  Sophie.  On  January  20,  1914, 
this  brother  and  sister  conveyed  the  property  to  one  Isaac  L.  Kaufman  (a 
brother  of  the  bankrupt),  conditioned  upon  the  ultimate  payment  to  the  gran- 
tors of  $5,000. 

All  the  aforesaid  conveyances  and  bUls  of  sale  were  duly  recorded  in  com- 
pliance with  the  laws  of  Gonnectlcut  The  bankrupt's  brother  was  not  a  li- 
censed pharmacist,  and  the  bankrupt  took  out  such  licenses  as  were  necessary 
for  the  conduct  of  the  drug  store  in  his  own  name  as  an  employ^.  There  is 
nothing  to  controvert  the  testimony  that,  from  the  time  of  the  surrender  of 
the  property  to  the  Gantarows  in  1912,  he  was  but  an  employ^  of  his  brothers- 
in-law,  or  his  brother,  as  the  case  might  be.  He  managed  the  business  from 
the  time  it  was  conveyed  to  him  and  his  prospective  wife  (who  died,  appar- 
ently before  bankruptcy). 

On  March  27,  1914,  Jacob  S.  Kaufman  filed  a  voluntary  petition  in  bank- 
ruptcy, was  duly  adjudlquted,  and  appUed  for  discharge  within  the  statutory 
period.  This  appeal  was  taken  from  the  order  overruling  objections  and 
granting  discharge. 

Jacob  Schwolsky,  of  Hartford,  Conn.,  for  appellant 
Albert  C.  Bill,  of  Hartford,  Conn.,  for  appellee. 

Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  If 
discharges  in  bankruptcy  depended  (as  they  once  did)  upon  a  vote  of 
creditors,  doubtless  the  method  of  conducting  business  hereinabove  dis- 
played would  not  induce  most  men  to  grant  the  privilege  prayed  for. 
But  a  discharge  under  the  present  act  is  a  legal  right,  unless  some  ob- 


Digitized  by  VjOOQIC 


IN  BE   BUDD  295 

jection  be  filed  and  affirmatively  sustained,  for  reasons  specifically 
enumerated  in  section  14  of  the  statute,  and  not  otherwise. 

[2]  The  objections  herein,  though  put  in  several  ways,  amount  to 
this,  viz. :  That  the  drug  store  really  belonged  to  Jacob  S.  Kaufman, 
and,  not  having  been  included  in  his  schedules,  he  is  guilty  of  con- 
cealing assets  and  making  a  false  oath,  and  therefore  should  not  be  dis- 
charged. There  is  a  portion  of  one  objection,  which  apparently  seeks 
to  assert  that  discharge  should  be  refused  because  the  surrender  or 
transfer  of  the  drug  store  from  the  Kaufmans  to  the  Cantarows  on 
April  22,  1912,  was  in  fraud  of  creditors.  This  may  be  quite  true, 
but  the  only  conveyance  of  that  kind  which  by  section  14  of  the  act  is 
made  ground  for  refusing  discharge  is  a  transfer  within  four  months 
of  petition  filed,  and  this  transfer  was  nearly  two  years  old  when  the 
petition  herein  was  presented. 

The  sole  question  raised  by  this  appeal  is  whether,  within  the  statu- 
tory period,  Kaufman  owned  the  drug  store  or  conveyed  the  same.  It 
is  apparently  true  that  the  Cantarows,  who  undoubtedly  owned  it  in 
1906,  thereafter  so  arranged  matters  as  to  afford  out  of  the  business 
a  livelihood  to  their  sister  and  brother-in-law,  giving  them  an  oppor- 
tunity to  become  owners  upon  payment  of  sums  of  money,  too  mod- 
erate to  be  explained  otherwise  than  by  family  affection.  There  was 
no  secrecy  about  this ;  all  creditors  could  discover  the  actual  status  of 
affairs  by  investigating  the  public  record  office.  One  may  suspect  that 
the  bankrupt's  brother  is  really  a  servant,  but  there  is  no  proof.  Yet 
he  took  title  from  the  Cantarows,  who,  if  they  wished  to  benefit  the 
bankrupt  without  giving  him  property  subject  to  payment  of  his  debts, 
had  the  rig^t  of  so  doing,  if  the  forms  of  law  were  observed.  Legal 
formalities  were  observed,  and  we  conclude  with  the  District.  Judge 
that  as  matter  of  fact  Kaufman  did  not  own  the  drug  store  in  question, 
nor  any  share  thereof,  for  nearly  two  years  prior  to  bankruptcy. 

The  order  appealed  from  is  affirmed,  with  costs. 


(239  Fed.  307) 

In  re  BUDD. 

(Circuit  Court  of  Ai^als,  Second  Circuit    January  9,  1917.) 

No.  135. 

Bankbuptcy  ^=:»255 — Right  of  Regeiveb — ^Possession  of  Leased  Pbehises. 

Where  the  term  of  a  lea,se  was  to  begin  at  a  date  several  months  In 
the  future,  and  It  was  agreed  that  the  lessee,  who  had  paid  the  first 
month's  rent,  should  have  possession  rent  free  until  the  beginning  of  the 
term,  that  right  Inured  to  the  benefit  of  the  receiver  In  bankruptcy  of  the 
lessee,  and  the  lessor  cannot  claim  the  reasonable  rental  of  the  premises 
during  the  time  the  receiver  was  In  possession  prior  to  the  commencement 
of  the  term  fixed  by  the  lease. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  |  352;  Dec. 
Dig.  <g=>255.] 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 


^=9For  other  cases  see  same  topic  &  KBT-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
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In  the  matter  of  William  Budd,  bankrupt.  Petition  by  the  W.  &  E. 
Realty  Company  to  revise  an  order  of  the  District  Court  which  re- 
versed an  order  of  the  referee  directing  the  trustee  to  pay  the  petitioner 
a  certain  sum  for  the  occupation  of  the  petitioner's  premises  by  the 
receiver.    Order  of  the  District  Court  affirmed. 

Ernst  &  Cane,  of  New  York  City,  for  petitioner. 
Jesse  S.  Epstein;  of  New  York  City,  for  trustee. 

Before  COXE,  WARD,  and  HOUGH,  Circuit  Judges. 

COXE,  Circuit  Judge.  On  October  22,  1915,  the  W.  &  E.  Realty 
Company  leased  to  the  bankrupt,  William  Budd,  the  premises  known 
as  157  West  Thirty-Fourth  street,  New  York,  for  the  term  of  five 
years  and  nine  months,  beginning  May  1,  1916.  The  rent  for  the  first 
year  was  $6,000  with  a  small  advance  for  each  year  thereafter.  The 
rent  for  the  month  of  May,  1916,  was  paid  in  advance  and  the  bank- 
rupt entered  into  possession  of  the  premises,  no  charge  being  made 
for  the  months  intervening  between  October  22,  1915,  and  May  1, 
1916.  On  January  21,  1916,  an  involuntary  petition  was  filed  and  a 
receiver  was  appointed  who  remained  in  possession  of  the  leased  prem- 
ises until  March  15,  1916.  The  claim  asserted  by  the  landlord — the 
Realty  Company — ^is  that  the  receiver  is  liable  for  a  reasonable  rent 
during  his  occupation  of  the  premises.  The  receiver,  on  the  other 
hand,  insists  that  by  express  agreement  between  the  bankrupt  and 
the  Realty  Company  the  bankrupt  Avas  permitted  to  occupy  the  prem- 
ises until  May  1,  1916,  without  compensation  of  any  kind  and  that 
this  right  inures  to  the  receiver  who,  in  this  respect,  occupies  the  same 
position  as  the  bankrupt,  had  no  bankruptcy  proceedings  intervened. 
The  referee  decided  that  the  receiver  should  pay  for  the  use  of  the 
premises  during  the  period  which  he  occupied  them.    He  says : 

"Not  holding  possession  under  a  lease  accepted  by  himself  or  the  trustee  he 
cannot  avail  himself  of  any  advantage  which  the  bankrupt's  lease  carried  aft- 
er January  21,  1916." 

The  referee  found  that  $883.18  was  a  reasonable  sum  for  the  re- 
ceiver to  pay  for  such  occupancy  and  made  an  order  accordingly.  The 
District  Court  reversed  this  ruling  holding,  in  substance,  that  the  right 
of  possession  by  reason  of  the  payment  of  the  May  rent  and  the  priv- 
ilege of  occupancy  given  by  the  landlord  until  that  time,  the  trustee 
acquired  the  right  to  the  possession  of  the  premises  as  an  asset  of  the 
bankrupt's  estate. 

The  bankrupt  by  the  provisions  of  the  lease  and  agreement  with  the 
landlord  was  given  the  use  of  the  premises  rent  free  until  June  1,  1916. 
There  is  no  dispute  as  to  this  proposition  and  the  only  question  is 
whether  the  receiver  occupying  the  position  of  the  bankrupt  and  stand- 
ing in  his  shoes,  is  not  entitled  to  the  same  rights.  We  cannot  see 
why  he  is  not  so  entitled.  If  the  bankrupt  had  paid  the  rent  in  ad- 
vance can  there  be  a  doubt  that  during  the  period  for  which  the  rent 
was  paid  the  use  of  the  premises  belonged  to  the  receiver  or  trustee  ? 
How  is  the  situation  altered  because  as  part  of  the  general  transaction 
the  period  until  June  1st  was  given  free  of  rent?    Having  expressly 
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agreed  that  this  period  belonged  to  the  bankrupt  how  can  the  landlord 
successfully  claim  that  it  belongs  to  him?    In  legal  effect  the  posses- 
sion of  the  premises  was  vested  in  the  bankrupt  imtil  June  1,  1916. 
The  order  of  the  District  Court  is  affirmed. 


(239  Fed.  309) 

^  NEILL  et  al.  V.  KINNEY. 

(Circuit  Court  of  Appeals,  Third  Circuit    January  25,  1917.) 

No.  2167. 

!•  Patents  €=s>26<2) — Invention — Combination  of  Old  Elements. 

In  looking  for  invention  in  a  combination  of  old  elements,  the  court  is 
guided  by  the  new  and  useful  means  which  the  combination  may  afford, 
or  the  new  and  useful  results  which  may  be  obtained  from  it. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  27,  30.] 

2.  Patents  ^=:»328 — Validity  and  Infringement — Oil  Well  Derrick. 

The  Neill  patent  No.  933,386,  for  an  oil  well  derrick  of  tubular  metal, 
while  not  generic  and  for  a  combination  of  old  elements,  in  view  of  its 
novel  and  useful  qualities  of  simplicity,  portability,  durability,  and  econ- 
omy, all  of  which  have  been  recognized  in  the  art  in  a  marked  degree^ 
discloses  patentable  invention;    also  held  infringed. 

8.  Patents  ^=:>35 — Invention — Utility  of  Device. 

While  a  mere  summation  of  points  of  merit  does  not  constitute  inven- 
tion, their  presence  in  a  markedly  increased  measure  cannot  be  overlooked 
in  estimating  the  utiUty  of  a  device,  and  in  determining  whether  it  pro- 
duces new  and  useful  results,  within  the  principle  upon  which  patents  are 
granted. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  §  39.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania ;  Charles  P.  Orr,  Judge. 

Suit  in  equity  by  Thomas  A.  Neill  and  Lee  C.  Moore  &  Co.  against 
Frank  Kinney.  Decree  for  defendant,  and  complainants  appeal.  Re- 
versed. 

Frederick  W.  Winter,  of  Pittsburgh,  Pa.,  for  appellants. 
Kay,  Totten  &  Powell,  of  Pittsburgh,  Pa.  (Robert  D.  Totten,  of 
Pittsburgh,  Pa.,  of  counsel),  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Cir- 
cuit Judges. 

WOOLLEY,  Circuit  Judge.  This  is  an  action  for  infringement  of 
Letters  Patent  No.  933,386,  for  an  oil  well  derrick.  Claim  1,  being  the 
only  claim  in  issue,  was  held  invalid  by  the  District  Court  for  want  of 
patentable  invention.  The  case  comes  before  us  on  this  single  issue, 
infringement  being  found  if  the  patent  is  valid.  The  claim  fairly  de- 
scribes the  invention,  and  is  for  a  combination  containing  the  elements 
we  have  numbered.    It  is  as  follows : 

"1.  A  metal  oil  well  derrick  or  tower,  comprising  (1)  tubular  leg  sections, 
(2)  clamping  sockets  uniting  the  ends  of  adjacent  leg  sections  and  (3)  pro- 
vided with  two  sets  of  perforated  ears  or  flanges  located  substantially  90  de- 
grees apart  and  each  providing  three  perforations  arranged  in  vertical  rela- 

^=s>For  other  cases  see  same  topic  &  KST-NUMBER  in  all  Key-Kumbered  Digests  &  Indexes 
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tioD  to  each  other,  and  (4)  tubular  girts  and  braces  provided  with  flattened 
perforated  ends,  (5)  a  girt  being  bolted  to  the  intermediate  perforaticm  in 
each  set  of  the  ears  or  flanges,  and  (6)  a  brace  bolted  to  the  upper  and  lower 
perforations  of  each  set  of  ears  or  flanges." 

All  these  elements  (with  the  possible  exception  of  the  one  numbered 
3)  are  old  in  the  art.  We  are  therefore  confronted  with  the  question 
whether  this  claim  presents  a  combination  involving  invention  o»  is 
a  mere  aggregation  of  old  elements  skilfully  arranged. 

Drilling  rigs,  used  in  the  drilling  of  oil  wells,  have  made  a  great  ad- 
vance from  a  primitive  beginning.  Into  an  art  highly  developed  and 
conspicuous  for  the  resourcefulness  of  its  operatives  the  patentee  en- 
tered, and  in  combining  what  was  already  there,  he  raises  a  very  close 
question  as  to  whether  the  structure  of  his  patent  is  the  product  of  his 
own  mind  or  of  the  minds  of  others,  and  whether  he  has  made  a  con- 
tribution to  the  art  so  original  and  substantial  as  to  amount  to  a  step 
in  advance,  for  which  he  is  entitled  to  the  reward  of  a  patent.  The 
determination  of  this  question  has  required  a  consideration  of  the  art, 
its  problems  and  accomplishments,  to  an  extent  not  disclosed  by  the 
very  brief  outline  that  follows. 

Exploration  for  petroleum  and  natural  gas  has  always  been  conduct- 
ed by  drilling  bore  holes.  In  drilling  bore  holes  there  are  two  funda- 
mental operations — drilling  and  hoisting — ^and  the  character  of  these 
operations,  considered  with  reference  to  the  purpose  for  which  they 
are  conducted,  the  region  of  the  undertaking,  geological  conditions, 
economy  of  construction  and  of  operation  and  maintenance  after  com- 
pletion, determines  the  cJiaracter  of  drilling  mechanism  and  structures. 

The  record  date  of  the  art  of  drilling  wells  is  January  15,  18C^,  and 
the  original  rig,  used  in  drilling  for  salt,  was  known  as  tiie  Spring  Pole 
and  Tripod.  This  rig  consisted  simply  of  a  wooden  walking  b^un  or 
spring  pole  mounted  on  a  forked  stick,  suggestive  of  an  old-fashioned 
well-sweep,  with  its  stationary  end  weighted  by  a  stone.  To  the  upper 
or  spring  end  of  the  pole  was  attached  a  rope,  and  to  the  lower  end  of 
the  rope  was  connected  a  crude  drilling  instrument.  This  was  lowered 
into  tubing  consisting  of  two  strips  of  wood  whittled  in  half  tubes  and 
wrapped  with  twine.  The  operation  was  performed  by  manually 
springing  the  elastic  pole  up  and  down,  causing  the  tool  at  the  end  of 
the  rope  to  descend  with  force,  ascend  and  descend  again.  Here  was 
a  combination  of  drilling  mechanism  and  drilling  structure,  and,  primi- 
tive as  it  was,  it  contained  the  essential  features  of  all  subsequent  de- 
velopment in  deep  well  drilling,  and  was  adopted  as  the  best  the  art 
afforded  when  the  oil  and  gas  industry  started  with  a  rush  in  1859. 

The  spring  pole  and  tripod  principle,  in  which  the  structure  and 
means  of  operation  are  inseparably  combined,  was  pursued  with  varied 
modifications  for  years,  until  in  the  evolution  of  the  art,  drilling  mech- 
anism became  a  thing  apart  from  the  supporting  and  hoisting  structure 
which  carried  it,  and  the  two  became  separate  arts,  or  certainly  dis- 
tinct branches  of  the  same  art.  We  are  concerned  in  this  suit  not  with 
drilling  mechanism  in  the  sense  of  power  and  means  of  appl)dng  it, 
but  with  structures  in  which  the  drilling  means  is  housed  and  the  drill- 
ing operation  conducted. 
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Considered  with  respect  to  its  characteristic  as  a  structure,  the 
spring  pole  and  tripod  was  followed  by  the  square-rigged  braced  wood- 
en derrick  or  hoisting  tower  of  familiar  appearance.  The  very  early 
oil  well  derricks  of  this  type  were  made  of  poles  cut  from  nearby  for- 
ests and  crudely  framed  together.  Their  subsequent  modification  was 
brought  about  by  the  requirement  for  increased  strength  and  height, 
and  consisted  chiefly  in  a  change  from  rough  timbers  put  together  by 
inexperienced  hands  to  sawed  lumber  framed  by  skilled  carpenters. 
These  derricks  were  high  and  narrow,  and  stood  upon  comparatively 
narrow  bases.  They  were  subjected  to  severe  lateral  strain  from  wind 
and  to  a  compression  strain  that  in  certain  operations  of  hoisting 
was  tremendous.  While  the  problem  of  meeting  these  strains  was 
in  a  measure  solved  by  triangularly  stiffening  the  structure  with 
braces  and  girts,  the  problem  of  wind  strain  had  not  been  completely 
solved  at  the  time  of  the  invention  in  suit,  but  had  indeed  been  some- 
what intensified  by  the  substitution  of  planks  for  bare  timber  poles. 

The  first  derricks  were  made  of  wood,  because  of  the  abundant  sup- 
ply and  low  cost  of  material  when  operating  in  wooded  districts.  But 
operations  were  at  times  conducted  where  wood  was  not  at  hand  and 
was  to  be  had  only  at  high  cost.  The  advantage  of  cheap  mjaterial  for 
wooden  derricks  was  offset  by  the  high  cost  of  skilled  labor  required 
in  constructing  them  and  by  the  very  considerable  loss  of  lumber  in 
taking  them  down  by  the  customary  method  of  toppling  them  over. 
Wooden  derricks  were  also  liable  to  destruction  by  fire,  and  in  regions 
of  large  operations  were  blown  down  by  hundreds  in  heavy  wind- 
storms. 

The  uncertainty  of  oil  flow  and  the  movement  of  operations  from 
one  field  to  another  made  economy  in  the  construction,  removal,  and 
new  construction,  a  factor  in  the  industry;  hence  inventors  turned 
their  thoughts  to  the  art  and  invented  derricks  of  many  types,  seeking 
always  a  structure  made  of  cheap,  strong  and  durable  material,  adapt- 
ed to  be  moved  from  place  to  place  and  to  be  used  in  timberless  regions, 
and  so  designed  as  to  permit  the  ready  assembling  and  disassembling 
of  parts  at  low  cost  and  with  little  damage.  Thus  portable  and  semi- 
portable  drilling  rigs  came  into  use.  But  it  was  soon  found  that  port- 
able rigs  could  not  economically  be  made  of  wood  because  of  its  de- 
structibility,  so  different  types  of  metal  and  semi-metal  derricks  came 
into  the  field,  each  bringing  its  own  peculiar  merits  and  defects. 

The  first  metal  derricks  were  of  structural  steel  in  angle  iron  parts. 
Their  advantage  over  wood  consisted  in  saving  the  whole  structure 
upon  removal ;  but  their  disadvantage  lay  in  their  weight  and  in  their 
greater  material  and  labor  cost.  They  were  in  a  sense  vertically  erected 
bridges  and  only  men  somewhat  skilled  in  the  art  of  bridge-building 
could  erect  them. 

The  next  step  in  metal  derricks  was  in  pipe  or  tubular  construction, 
the  particular  field  of  the  patent  in  suit.  Pipe  construction  had  advan- 
tages over  angle  iron  construction,  but  its  peculiar  defect  was  weakness 
at  the  joints  at  which  the  leg  sections  or  uprights  met  and  from  which 
the  girts  and  braces  radiated.  The  joints  held  a  real  problem.  This 
problem  was  attacked  by  all  patentees  whose  inventions  are  cited  as 


Digitized  by  VjOOQ iC 


300  152  C.  C.  A.  REPORTS 

anticipations  to  the  patent  in  suit,  and  it  may  safely  be  said  was  solved 
by  none  of  them. 

These  patents  were  offered  to  show  the  state  of  the  prior  art,  and 
were  all  the  testimony  produced  by  the  defendant.  From  these  pat- 
ents, a  very  brief  analysis  of  which  is  given  in  the  margin,^  it  is  fair 
to  say  that  Neill,  the  patentee,  may  have  gotten  the  most  of  his  ideas. 
He  may  have  gotten  from  Snow  (No.  493,660)  the  idea  of  a  metal  der- 
rick, and  from  Shannon  (No.  876,243),  Hyde  (No.  331,714)  and  Gates 
(No.  41 1,432)  the  idea  of  a  tubular  metal  derrick.  Wilson  (No.  566,364) 
and  Caldwell  (No.  487,902)  may  have  suggested  a  socket  without  a 
clamp,  and  Bullock  (No.  407,993)  a  socket  with  a  clamp,  and  all  ex- 
cepting Snow  may  have  shown  the  uses  of  girts,  braces  and  sectional 
legs.  While  the  disclosures  of  these  prior  patents  may  in  one  way  or 
another  have  contributed  elemental  ideas  to  Neill's  complete  concep- 

1  The  Shannon  Patent,  No.  876,243,  the  only  tubular  metal  derrick  designed 
for  oil  well  use  which  appears  actually  to  have  been  used,  has  the  fatal  defect 
of  threaded  leg  joints,  causing  the  legs  to  break  where  the  threads  cut  the 
pipe,  and  also  a  structural  weakness  In  bolting  a  pair  of  braces  to  each  girt 
and  the  two  girts  to  the  same  joint,  so  that  if  the  joint  bolt  breaks,  the  whole 
corner  falls. 

In  the  Myde  Patent,  No.  331,714,  there  are  neither  clamps  nor  sockets.  The 
leg  sections  are  joined  by  a  threaded  union,  and  are  encircled  by  the  eye  of 
the  girts  and  braces  at  the  joint.  There  Is  no  testimony  that  derricks  of  this 
construction  were  ever  used. 

In  the  Wilson  Patent,  No.  566,364,  there  is  a  joint  socket  (not  a  damp 
joint  socket)  in  which  the  leg  sections  rest  loosely.  The  girts  are  connected 
with  the  socket  by  threads,  the  braces  by  bolts.  There  is  a  resemblance  in 
the  mechanism  of  this  structure  to  that  of  the  patent  in  suit  in  the  vertical 
arrangement  of  the  three  parts  for  joining  braces  and  girts. 

The  Snow  Patent,  No.  493,660,  shows  a  tower  for  windmills  made  of  angle 
iron.  This  construction  does  not  show  sectional  upright  members  and  there- 
fore does  not  present  the  problem  of  joints  and  the  necessity  for  clamp  joint 
sockets,  the  essence  of  the  patent  in  suit 

The  Caldwell  Patent,  No.  487,902,  does  not  disclose  means  for  clamping  sec- 
tions of  upright  posts.  In  this  construction,  the  posts  merely  fit  Into  shallow 
tubular  sockets  to  which  braces  are  attached,  and  are  adjusted  by  turn  buck- 
les.   There  is  no  evidence  that  this  device  was  ever  used. 

The  Gates  Patent,  No.  411,432,  shows  an  Iron  tower  for  tanks,  in  which  the 
comer  posts  are  pipes  of  one  piece  from  bottom  to  top,  but  says  that  the  posts 
may  be  made  of  sections  and  be  joined  together  by  ordinary  threaded  cou- 
pling, a  thing  shown  by  the  testimony  in  this  case  to  be  entirely  Impractica- 
ble for  oil  well  use.  No  problem  of  coupling  Is  suggested  or  solved  in  this 
patent. 

The  Bullock  Patent,  No.  407,993,  shows  a^  slotted  sleeve  for  connecting  tubu- 
lar sections.  It  Is  a  socket^  in  fact  a  clamp  joint  socket,  but  Its  arrangement 
is  such  that  the  leg  sections  enter  the  socket  but  a  slight  distance  and  are 
kept  from  contact  by  a  space  through  which  a  tie-rod  holding  the  girt  is  car- 
ried to  the  other  side  and  bolted.  The  one  similarity  of  this  socket  to  the 
socket  of  the  patent  is  that  it  is  a  clamp  joint  socket,  but  It  is  so  different  In 
structure  and  function  that  it  cannot  be  considered  to  have  solved  the  prob- 
lem of  joining  sectional  uprights  and  horizontal  and  diagonal  girts  and  braces 
in  one  grip. 

The  Hyde  Patent,  No.  338,668,  shows  a  method  of  forming  an  eye  In  the  end 
of  a  tubular  member.  The  flattening  of  a  tube  end  and  forming  It  into  an  eye 
is  old  in  the  art  and  is  one  of  the  old  things  which  the  patentee  of  the  patent 
in  suit  appropriated.  In  doing  so,  he  did  not  Impinge  upon  whatever  inven- 
tion Hyde  may  have  made.    These  are  all  the  patents  cited. 
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tion,  they  do  not  when  aggregated  disclose  the  Neill  structure,  nor  did 
they  suggest  to  others  the  possibility  of  his  subsequent  combination. 
It  is  not  possible  to  combine  any  two  of  their  elements  and  produce 
his  structure,  nor  is  it  possible  to  produce  it  by  combining  all,  unless 
they  be  substantially  modified,  and  a  new  element  of  "two  sets  of  per- 
forated ears  or  flanges  located  substantially  90  degrees  apart  and  each 
set  providing  three  perforations  arranged  in  vertical  relation  to  each 
other"  for  girt  and  brace  attachment,  be  added.  Though  elements  of 
prior  art  patents  are  separately  found  in  modified  form  in  the  Neill 
structure,  these  elements  as  combined  by  Neill  resemble  nothing  before 
combined  in  the  art,  and,  in  our  opinion,  do  not  constitute  anticipations 
of  the  Neill  patent. 

Though  not  invalid  because  anticipated  by  the  art  from  which  its  ele- 
ments were  taken,  yre  approach  the  question  whether  the  patent  is  in- 
valid for  lack  of  invention  in  combining  those  elements.  The  Patent 
Office  found  and  the  District  Court  denied  invention  upon  precisely 
the  same  patent  references.  As  these  opposite  findings  raise  a  doubt 
as  to  invention,  we  address  our  inquiry  to  those  considerations  which 
the  courts  have  said  turn  the  scale  in  such  cases.  Smith  v.  Goodyear 
Dental  Vulcanite  Co.,  93  U.  S.  486,  23  L.  Ed.  952. 

The  District  Court  held  the  patent  invalid  upon  its  finding  that  the 
claim  of  the  patent  does  not  disclose  a  single  element  not  found  in  the 
prior  art,  and  that  the  combination  of  elements  does  not  produce  a 
new  or  better  result  than  other  derricks  in  the  art,  with  the  possible 
exception  of  greater  durability. 

[1,2]  In  looking  for  invention  in  a  combination  of  old  elements,  we 
are  guided  by  the  new  and  useful  means  which  the  combination  may  af- 
ford or  the  new  and  useful  results  which  may  be  obtained  from  it. 
The  novelty  and  utility  of  the  patent,  both  in  means  and  results,  are 
so  closely  related  in  the  testimony  that  we  shall  consider  them  to- 
gether. There  is  no  question  that  the  old  elements  of  the  patent,  when 
combined,  make  a  new  structure ;  nor  is  there  question  that  they  pro- 
duce new  results.  The  question  is  whether  the  novelty  of  structure  is 
patentable  novelty,  in  that  new  results  are  produced  by  employing  old 
means  in  a  new  way.  It  is  difficult  to  find  invention  in  the  structure 
from  new  functions  separately  performed  by  the  old  elements,  because 
alone  each  performs  very  much  its  old  function,  but  collectively  they 
perform  a  new  function  by  producing  new  and  better  results  than  be- 
fore produced  either  separately  or  in  combination.  Therefore,  the  pat- 
entable novelty  of  the  invention  must  be  determined  not  alone  by  the 
novelty  of  its  means,  which  includes  marked  simplicity  of  construction 
and  the  solution  of  the  problem  of  weak  joints  in  tubular  derricks,  but 
by  the  number  and  measure  of  its  new  uses  and  improved  results,  the 
principal  of  which  are  simplicity  and  economy  in  construction,  opera- 
tion and  transportation,  all  promptly  recognized  and  extensively  adopt- 
ed by  the  art. 

The  derrick  of  the  patent  is  singularly  simple.  It  is  excelled  in  that 
regard  by  no  other  derrick  shown  in  the  testimony.  Its  simplicity  is 
its  chief  claim  to  excellence,  though  it  was  its  undoing  in  the  court 
below.    In  design  it  is  simpler  than  a  child's  Meccano,  and  in  assem- 
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bling  and  putting  together  its  parts,  less  thought  is  required  than  in 
putting  together  that  toy.  The  parts  are  so  formed  in  shape  and  size 
that  they  fit  only  their  proper  places  and  cannot  be  put  together  wrong. 
In  this  respect  they  are  fool-proof.  They  may  be  assorted  and  put  in 
place  entirely  by  unskilled  labor  with  the  aid  of  no  other  tool  than  a 
wrench.  The  sections  are  so  arranged  in  dimension  that  as  the  struc- 
ture rises  it  may  be  used  as  its  own  scaffolding.  The  clamp  sockets  fit 
only  the  places  intended  for  them,  and  to  the  clamp  sockets  are  con- 
nected the  girts  and  braces  in  the  only  places  in  which  they  can  be  fas- 
tened, the  tension  of  all  parts  being  estimated  and  perfected  in  the 
shop,  thereby  dispensing  with  mechanical  adjustment  or  manipulation 
in  the  field.  The  structure  may  be  disassembled  as  readily  as  assem- 
bled, again  acting  as  its  own  scaffolding.  It  may  be  transported  at 
lower  cost  because  of  its  lesser  weight  and  without  the  damage  usual 
to  threaded  and  delicate  parts  of  other  metal  designs. 

The  derrick  of  the  patent,  though  lighter,  is  stronger  than  any  shown 
in  the  art,  and  though  jnot  presenting  the  first  clamp  joint  socket,  it  em- 
ploys one  that  disposes  of  the  problem  of  weak  joints  in  tubular  struc- 
tures. The  structure  is  more  durable  in  service  and  transportation, 
thereby  appreciably  reducing  loss  by  damage  and  decreasing  cost  of 
labor  in  those  operations,  which  have  always  been  important  economical 
considerations  in  the  use  of  derricks.  With  the  derrick  of  the  pat- 
ent it  is  testified  that  the  only  loss  customarily  occurring  is  the  loss  of 
nuts  and  bolts.  The  saving  in  labor  cost  is  effected  and  measured  by 
the  substitution  of  common  labor  for  skilled  labor.  While  its  originsJ 
cost  is  greater  than  that  of  a  wooden  derrick,  yet  because  of  its  durabil- 
ity and  economy  in  handling,  its  cost  is  less  in  the  end.  Its  capacit>- 
to  stand  lateral  wind  pressure  is  an  important  element  of  economy,  one 
witness  testifying  that  out  of  1,000  wooden  rigs  he  had  seen  as  many 
as  200  blown  down  in  one  storm,  while  he  had  never  had  a  Neill  der- 
rick blown  down. 

Its  novelty  and  utility  in  structure  and  results  have  commanded  a 
prompt  and  extensive  recognition  by  the  art,  one  witness  testifying  that 
his  oil  company  abandoned  the  use  of  all  wooden  and  steel  derricks 
when  the  Neill  derrick  appeared,  and  now  uses  3,000  of  them.  Another 
witness  stated  that  the  other  steel  derricks  he  had  seen  in  use  were 
about  one  per  cent,  of  the  number  of  Neill  derricks.  Another  testified 
that  his  oil  company  had  in  use  seven  or  eight  angle  iron  derricks  and 
five  or  six  hundred  Neill  derricks.  Rig-builders  testified  to  the  rap- 
idly growing  and  expanding  use  of  the  Neill  derricks  over  other  metal 
derricks ;  and  the  licensee  showed  that  it  had  furnished  approximately 
165,000  clamps  (the  central  element  of  the  patent)  for  use  upon  Neill 
derricks  in  all  the  oil  states  of  the  country,  except  California,  and  that 
it  had  sold  derricks  to  200  customers  widely  distributed  in  East  Indies, 
Russia,  Austria,  Galicia,  Roumania,  Trinidad  and  British  Guinea. 

[3]  While  the  derrick  of  the  patent,  in  view  of  its  position  in  the  art, 
is  not  a  pioneer,  and  while  it  is  not  a  great  invention,  yet  it  has  in  com- 
bination in  a  noVel  and  useful  way  the  qualities  of  simplicity,  portabil- 
ity, durability  and  economy.  We  are  of  course  aware  that  a  mere  sum- 
mation of  points  of  merit  does  not  constitute  invention  any  more  than 
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a  mere  aggregation  of  elements.  Yet  their  presence  in  a  markedly  in- 
creased measure  cannot  be  overlooked  in  estimating  the  utility  of  a  de- 
vice and  in  determining  whether  it  produces  new  and  useful  results 
within  the  principle  upon  which  patents  are  granted.  These  qualities  do 
not  separately  appear  to  the  same  extent  in  any  derrick  shown  to  have 
existed  before,  and  are  not  collectively  found  in  any  derrick  at  all.  The 
recognition  by  the  art  of  its  new  means  and  results,  and  the  fact  that 
the  structure  of  the  patent  has  largely  replaced  many  structures  of 
other  designs,  constitute  persuasive  evidence  of  invention  and  are 
proper  matters  to  be  put  in  the  scale  when  invention  is  in  doubt.  Min- 
erals Separation  Co.  v.  Hyde,  242  U.  S.  261,  37  Sup.  Ct.  82,  61  L.  Ed. 
286;  Diamond  Rubber  Co.  v.  Consolidated  Tire  Co.,  220  U.  S.  428, 
31  Sup.  Ct.  444,  55  L.  Ed.  527;  Carnegie  Steel  Co.  v.  Cambria  Iron 
Co.,  185  U.  S.  403,  429,  430,  22  Sup.  Ct.  698,  46  L.  Ed.  968;  The 
Barbed  Wire  Patent,  143  U.  S.  275,  12  Sup.  Ct.  443,  36  L.  Ed.  154; 
Smith  V.  Goodyear  Dental  Vulcanite  Co.,  93  U.  S.  486,  23  L.  Ed.  952. 

We  are  of  opinion  that  invention  is  shown  and  that  the  first  claim 
of  the  patent  is  valid. 

Although  the  patentee  has  not  made  a  generic  invention,  he  has  nev- 
ertheless made  a  distinct  advance  in  the  art,  for  which  witiiin  its  scope 
he  is  entitled  to  protection  from  infringement.  We  are  of  opinion 
that  the  structure  of  the  defendant  clearly  infringes  the  first  claim  of 
the  patent  in  suit,  and  therefore  direct  that 

The  decree  below  be  reversed. 
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(239  Fed.  316) 

MERGENTHALER  LINOTYPE  CO.  v.  INTERNATIONAL  TYPESETTING 
MACH.  CO.  et  al.  INTERNATIONAL  TYPESETTING  MACH.  CO.  et  aL 
V.  MERGENTHAI.ER  LINOTYPE  CO.  MERGENTHALER  LINOTYPE 
CO.  V.  INTERTYPE  CORP. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  12,  1916.) 

Nos.  50,  iia 

1.  Patents  ^=:»328 — Validity  and  Infringement — Ttpographical  Machine. 

The  Kennedy  patent,  No.  1,104,512,  for  a  typographical  machine,  con- 
ceding Its  validity,  held  not  Infringed. 

2.  Patents  ^=»328 — ^Validity  and  Infringement — Linotype  Machine. 

The  Hall  patents.  No.  665,212  and  No.  665,326,  relating  to  slugs  in  a 
linotype  machine  and  casting  mold  for  the  same,  held  not  anticipated, 
valid,  and  infringed. 

Appeals  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Suits  in  Equity  by  the  Mergenthaler  Linotype  Company  against  the 
International  Typesetting  Machine  Company  and  Erskine  Hewitt,  re- 
ceiver of  such  company,  and  against  the  Intertype  Corporation.  From 
the  decree  in  the  first  suit,  both  parties  appeal;  in  the  second  suit, 
plaintiflF  appeals.    Affirmed. 

By  reason  of  the  decisions  of  the  District  Court  and  the  action  of  the 
plaintiff  in  withdrawing  its  appeals  as  to  two  of  the  patents  originally 
involved  the  present  controversy  is  limited  to  the  Kennedy  patent  and 
the  two  Hall  patents.  The  claims  involved  are  19,  20,  21,  22  and  55  of 
the  Kennedy  patent  No.  1,104,512,  claim  2  of  Hall  patent  No.  665,212 
and  claim  1  and  2  of  the  Hall  patent  No.  665,326. 

Robert  Fletcher  Rogers  and  William  R.  Kennedy,  both  of  New  York 
City,  for  Mergenthaler  Co. 

Edmund  Wetmore  and  Robert  D.  Eggleston,  both  of  New  York  City, 
for  appellees  International  and  Intertype  Cos. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

COXE,  Circuit  Judge.  By  reason  of  the  number  of  patents  involved 
directly  and  indirectly  and  by  reason  of  the  fact  that  both  parties  have 
appealed  from  the  decisions  of  the  District  Court,  the  record  presents 
a  complicated  and  confusing  situation.  The  issue  is,  however,  much 
simplified  by  the  following  statement  found  in  the  brief  of  the  plaintiflF- 
appellant : 

'The  particular  patent  thus  Involved  in  the  two  cases  is  Kennedy  No. 
1,104,512,  to  which  the  present  brief  is  limited  as  the  others  are  of  compara- 
tively minor  importance." 

[1]  We  will,  therefore,  proceed  to  an  examination  of  the  issues  pre- 
sented by  the  Kennedy  patent.  The  original  Mergenthaler  linotype 
patented  in  March  and  May,  1885,  and  in  September,  1890,  was  a  ma- 
chine of  extraordinary  capacity  and  utility.    It  seemed  to  possess  al- 

^^For  oUier  cases  tee  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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most  human  attributes  and  as  soon  as  it  was  understood  there  was  a 
complete  revolution  of  the  printing  art.  In  most  of  the  large  printing 
establishments  these  machines  are  found  and  their  use,  which  began 
over  30  years  ago,  has  become  well-nigh  universal.  This  machine  is 
now  free  to  all,  and  in  considering  improvements  thereon  we  should  not 
be  influenced  by  the  character  of  the  basic  invention  but  should  treat 
the  machine  upon  which  improvements  have  been  made,  precisely  as  we 
would  treat  changes  and  improvements  upon  any  other  complicated 
and  ingenious  combination,  uninfluenced  by  the  marvelous  capacity  of 
the  original  Mergenthaler  machines.  In  other  words,  after  the  expira- 
tion of  the  basic  patents  the  machines  covered  thereby  were  open  to  the 
use  of  all  and  the  defendants  have  the  same  right  as  the  plaintiff  to  make 
and  use  these  machines,  thus  set  free  by  the  expiration  of  the  patents. 
There  is  now  no  room  for  a  broad  generic  invention  and  whatever 
patents  have  been  issued  since  the  expiration  of  the  basic  patents  or 
which  hereafter  may  be  issued,  must  necessarily  be  for  improvements 
only.  Both  parties  may  improve  the  original  linot)rpe  machine  and,  if 
what  is  done  in  this  way  required  the  exercise  of  the  inventive  facul- 
ties, may  secure  a  patent  therefor,  but  neither  party  can  maintain  a  mo- 
nopoly in  that  which  was  set  free  by  the  expiration  of  the  basic  patents. 
In  Mergenthaler  Co.  v.  International  Co.,  229  Fed.  407,  143  C.  C.  A. 
527,  which,  like  the  present  action,  was  brought  upon  patents  for  minor 
details,  this  court  in  a  preliminary  statement  used  the  following  lan- 
guage which  is  appHcable  to  the  present  situation : 

"Every  patent  here  involved  deals  with  some  dotaU  of  the  complicated 
machine  known  as  the  'Linotype.'  That  remarkable  and  successful  machine, 
which  revolutionized  the  printing  art,  was  conceived  by  Mergenthaler  and  in 
Its  great  fundamentals  protected  by  patents,  which  were  correctly  held  to  be 
pioneers  in  the  art  National  Typographic  Co.  v.  New  Yoric  Typographic  CJo. 
(C.  C.)  46  Fed.  114.  These  fundamental  patents  have  now  expired.  During 
their  lifetime  improvements  in  one  or  other  of  the  details  of  their  structure 
were  devised,  some  trivial,  some  of  more  importance.  Although  it  was  not 
to  be  expected  that  the  patents  taken  out  to  cover  them  would  receive  the 
broad  construction  which  had  been  accorded  to  the  earlier  group,  the  patent- 
ees who  took  them  endeavored,  so  far  as  possible,  to  incorporate  in  them 
statements  as  to  'essence  of  the  Invention*  and  claims  so  phrased  that  con- 
tention might  be  made  that  their  language  was  broad  enough  to  cover  com- 
binations in  some  instances,  quite  different  from  those  particularly  shown  in 
the  specifications  and  drawings." 

The  District  Judge  selected  claim  No.  22  of  the  Kennedy  patent  as 
the  best  illustration  of  the  group  of  claims  now  involved.  It  is  as  fol- 
lows: 

"In  a  typographical  machine,  the  combinations  of  distributing  mechanism, 
a  plurality  of  magazines  facing  in  the  same  direction  and  movable  as  a  whole 
to  shift  one  into  and  another  out  of  operative  relation  to  the  distributing 
mechanism,  and  means  for  effecting  such  movement  of  the  magazines,  the  said 
mtons  being  mounted  upon  the  machine  frame  so  as  to  be  removable  there^ 
from  as  a  whole." 

The  judge  thought  that  the  "idea  of  making  a  unitary  structure 
which  could  be  easily  removed  and  nearly  as  easily  fitted  even  to  exist- 
ing second-hand  machines,  was  and  is  Kennedy's  real  thought  and  his 
162  C.C.A.— 20 
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actual  contribution  to  the  sum  of  human  knowledge."  He  also  thought 
it  was  "a  meritorious  though  minor  feat  of  invention/*  but  that  the 
claim  was  not  infringed  for  the  reason  that  the  defendant's  device  is 
not  removable  at  all  in  the  sense  in  which  "removable"  is  used  in  the 
patent.  It  will  serve  no  useful  purpose  to  discuss  the  prior  art  in  de- 
tail. Substantially  all  that  it  is  necessary  to  say  will  be  found  in  the 
opinions  below  and  in  the  opinions  of  this  court  on  the  former  appeal. 
In  brief,  the  situation  is  this — a  great  invention  which  the  plaintiff  con- 
trolled became  public  property  by  the  expiration  of  the  basic  patents. 
Anxious  to  continue  this  profitable  business  it  has,  as  stated  in  defend- 
ant's brief,  secured  "about  1,000  patents  relating  to  linotypes,"  and  has 
brought  many  suits  for  the  evident  purpose  of  eliminating  the  defend- 
ants as  competitors. 

Although  the  plaintiff  is  entirely  within  its  rights,  its  action  in  pur- 
suing the  defendants  upon  what,  in  many  instances,  are  claims  for  un- 
important details  of  construction,  hardly  commends  it  to  a  court  of 
equity.  Dodge  in  1895  produced  a  machine  described  as  a  combination 
in  a  linotype  patented  to  Mergen thaler  one  of  the  elements  being  "means 
for  adjusting  the  magazine  to  bring  one  or  another  of  its  compartments 
into  operative  relation  to  the  distributing  and  assembling  mechanisms." 
Wich,  in  1901,  says : 

"One  object  of  the  present  invention  is  to  equip  a  Mergentlialer  linotype 
magazine  comprising  a  series  of  magazines." 

Other  prior  patents  show  a  plurality  of  magazines,  each  containing 
a  set  of  matrices  so  arranged  that  any  one  of  the  magazines  may,  at 
will,  be  brought  into  operative  relation  with  the  other  parts  of  the  ma- 
chine. Without  going  further  into  the  details  of  the  prior  art,  there 
can  be  no  doubt,  we  think,  that  on  February  1,  1913,  the  date  of  Ken- 
nedy's application,  the  field  of  invention  was  an  exceedingly  narrow 
one.  Assuming  that  the  patent  is  valid  it  must  be  construed  narrowly 
and  we  are  of  the  opinion  that  as  so  limited,  it  is  not  infringed  by  the 
defendant's  machines.  Substantially  the  same  machine  is  involved  tJiat 
was  the  subject  of  controversy  in  the  former  suit.  229  Fed.  407,  143 
C.  C.  A.  527.  To  state  the  arguments  upon  the  question  of  infringe- 
ment would  greatly  extend  this  opinion  withbut  any  corresponding  ad- 
vantage. The  matter  is  tersely  and  clearly  summed  up  by  the  District 
Judge  in  his  opinion  on  motion  for  preliminary  injunction  of  May  26, 
1916,  as  follows : 

"But  even  If  result  only  be  looked  at  I  do  not  think  that  either  defendant's 
present  or  former  result  is  that  of  Kennedy.  What  he  did  was  to  show  a  sim- 
ple and  ingenious  method  of  adapting  a  single  magazine  machine  to  multiple 
magazine  requirements.  What  the  defendant  has  now  done  is  to  make  a 
main  frame  which  will  support  upon  the  same  pivots  or  pinions  any  one  of 
three  supporting  frames  of  differing  capacities;  but  each  of  the  three  sup- 
porting frames  is  mechanically  exactly  the  same  frame  that  was  urged  as  an 
infringement  in  the  last  litigation.  If  that  frame  did  not  infringe  none  of  the 
present  models  can  offend." 

[2]  It  remains  to  consider  the  two  Hall  patents  Nos.  665,212  for  a 
mold  and  665,326  for  a  slug,  and  the  decree  based  thereon  in  favor  of 
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the  plaintiff.  The  International  Typesetting  Machine  Company  and  its 
receiver  appeal  from  the  decree.  Claim  2  of  the  mold  patent  is  alone 
involved  and  is  as  follows : 

"2.  A  linotype-mold,  having  the  slot  o,  groove  S,  and  groove  6,  substantially 
as  described  and  shown." 

Both  claims  of  the  slot  patent  are  involved  and  are  as  follows : 

"1.  The  Improved  linotype  having  a  broad  upper  face  with  the  type  char- 
acters thereon,  the  relatively  thin  body  portion,  and  the  ribs  on  the  body  sus- 
taining the  overhanging  portion  of  the  face. 

**2.  A  linotype  having  an  unbroken  upper  face,  a  relatively  thin  slug  or 
body  to  sustain  the  same,  and  ribs  extending  from  the  overhanging  portion  of 
the  face  downward  on  the  body,  said  ribs  and  the  vertical  edge  of  the  over- 
hanging part  being  flush  with  each  other  and  parallel  with  the  opposite  side 
of  the  slug,  whereby  the  slugs  are  adapted  to  be  locked  together  and  to  pro- 
duce a  form  without  openings  in  Its  surface." 

Th^se  improvements  seem  so  simple  and  obvious  as  the  natural  de- 
velopment of  the  art  that  we  are  in  doubt  whether  anything  more  than 
the  skill  of  the  calling  was  required  to  make  the  changes  required.  The 
original  Mergenthaler  patents,  as  before  stated,  revolutionized  the 
printing  art  and  every  feature  of  that  machine  is  regarded  as  sharing 
in  some  degree,  at  least,  in  the  wonderful  advance  made  in  that  art. 
What  would  be  regarded  as  a  simple  and  obvious  improvement  in  an- 
other machine  is  in  this  art  looked  upon  as  the  product  of  a  high  type 
of  inventive  genius.  Though  we  think  this  homage  is  perhaps  carried 
fbo  far,  we  appreciate  that  in  a  machine  so  complicated  and  so  delicate- 
ly organized,  it  may  be  doing  injustice  to  one  who  makes  a  well  defined 
advance  in  the  art  to  treat  him  as  a  skilled  mechanic  only.  Undoubted- 
ly a  slug  which  carries  a  large  face  must  be  made  of  less  metal  pro- 
portionately than  the  small  solid  slug.  Hall  has  the  advantages  of  the 
solid  slug,  but  by  reducing  the  amount  of  metal  used  he  enables  it  to 
chill  and  set  quickly  in  the  mold  and  reduces  the  amount  of  metal  to 
be  cut  away  by  the  trimming  knife.  The  mold  patent  is  also  for  a  small 
improvement  substantially  the  same  as  in  the  slug  patent  as  the  one  is 
cast  in  the  other.  The  question  of  invention  is  a  doubtful  one  but  we 
are  inclined  to  think  the  doubt  should  be  resolved  in  favor  of  the  pat- 
ents. 

It  follows  that  the  decrees  of  the  District  Court  are  affirmed  with 
costs. 
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(239  Fed.  320) 

PELTON  V.  AMERICAN  AUTO  HEATER  CO. 

(Circuit  CJourt  of  Appeals,  Second  Circuit    December  12,  1916.) 

No.  94. 

Patents  ^=s>32S — ^Infringement — Engine  Exhaust  Heateb. 

The  Kempshall  patent,  No.  670,080,  for  a  device  for  using  engine  ex- 
haust! for  heating  purposes  as  limited  by  its  specific  description  of  the 
device,  held  not  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  New  York. 

Suit  in  equity  by  Clyde  S.  Pelton  against  the  American  Auto  Heater 
Company.    Decree  for  defendant,  and  complainant  appeals.    Affirmed. 

The  action  is  upon  the  single  claim  of  the  Kempshall  patent,  No.  670,080,  of 
March  19,  1901,  for  a  "device  for  utilizing  engine  exhaust  for  heating  pur- 
poses." 

The  specification  declares  that  the  invention  relates  "to  an  improvement  in 
engines  for  use  in  motor  carriages,  and  has  espedal  reference  to  that  class 
of  engines  which  are  internally  explosive."  It  also  states  that  the  patentee 
desires  to  utilize  "exhaust  gas  or  steam"  for  heating  purposes,  and  that  the 
device  Is  "equally  applicable  to  engines  in  which  steam  is  employed  as  the  mo- 
tive force."  Decree  was  based  (as  appears  from  the  opinion  only)  solely  on 
noninfringement 

The  claim  in  suit  is  as  follows: 

**The  combination  with  an  engine,  of  two  mufllers  adapted  to  receive  the  ex- 
haust therefrom,  one  thereof  situated  to  serve  for  heating  purposes,  independ- 
ent connections  between  said  mufllers  and  the  exhaust  of  the  engine,  and 
valves  for  controlling  each  of  said  independent  connections,  whereby  either 
one  of  said  mufflers  may  be  employed  according  as  heating  is  desired,  sub- 
stantially as  described." 

Melville  Church,  of  Washington,  D.  C,  for  appellant 
William  Macomber,  of  Buffalo,  N.  Y.,  for  appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  The  court 
below  did  not  specifically  pass  upon  the  validity  of  the  patent,  nor  do 
we  express  any  opinion  thereupon. 

After  decision  below,  but  before  final  decree,  and  on  May  18,  1916, 
a  disclaimer  was  filed  striking  out  of  the  specification  all  reference  to 
the  use  of  the  patented  device  with  or  in  steam  engines.  The  evident 
purpose  of  this  was  to  limit  the  inventive  thought  to  a  heating  ap- 
paratus in  conjunction  with  what  are  commonly  called  "gas  engines," 
as  distinct  from  those  steam  driven.  The  validity  of  this  disclaimer 
we  do  not  find  it  necessary  to  pass  on,  and  shall  assume  that  the  pat- 
ent is  to  be  construed  as  it  would  have  been  if  the  matters  sought  to 
be  disclaimed  "had  never  been  included  in  the  description  of  the  in- 
vention, or  the  claims  of  the  specification."  Schwarzwalder  v.  New 
York  Filter  Co.,  66  Fed.  158,  13  C.  C.  A.  380;  Dunbar  v.  Meyers,  94 
U.  S.  194,  24  L.  Ed.  34. 
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The  patentee  does  not  pretend  to  have  devised  a  new  muffler  or  muf- 
flers ;  indeed,  he  recommends  the  use  of  a  style  covered  by  an  earlier 
patent  referred  to  in  his  specification. 

He  shows  two  muffllers  (preferably  of  another  man's  style),  one  situ- 
ated in  the  usual  place  (i.  e.,  in  proximity  to  the  actuating  machinery), 
and  another  and  (so  far  as  the  patent  shows)  identical  muffler  situated 
in  or  under  the  body  of  the  carriage,  and  connected  with  the  engine 
cylinders  by  long  pipes  branching  from  the  exhaust.  By  these  pipes 
the  products  of  combustion  are  to  be  conveyed  far  enough  from  the 
engine,  to  enable  the  passengers  in  the  coach  to  warm  themselves  at 
the  second  muffler.  The  noise  of  the  exhaust  is  lessened  or  silenced, 
in  the  same  manner  and  by  an  identical  device,  no  matter  whether  the 
weather  be  hot  or  cold,  or  what  muffler  be  connected  with  the  exhaust. 
This  result  is  reached  by  "valves  for  controlling^'  the  passage  of  the 
heated  gases,  and  these  valves  as  shown  are  of  the  ordinary  screw  type. 
The  method  of  heating  is  to  cut  off  the  warm  weather  muffler  by  means 
of  a  valve  at  each  end  thereof  and  open  two  valves  on  branch  pipes 
from  the  exhausts,  thus  permitting  the  gases  to  flow  into  the  heater 
muffler. 

Reading  this  patent  as  though  Kempshall  had  never  said  anything 
about  steam  engines,  it  is  just  as  true  as  before  that  the  patent  is  to 
be  interpreted  in  the  light  of  the  prior  art.  This  phrase  means  (at  least) 
the  sum  total  of  all  such  achievements  and  facts  made  public  before 
the  date  of  invention,  as  enable  or  tend  to  enable  skilled  men  to  do  what 
the  patentee  claims  as  his  invention,  and  of  all  facts  and  achievements 
that  render  easier  the  doing  thereof. 

It  cannot  be  denied  that  a  knowledge  of  how  to  minimize  or  silence 
the  noise  of  a  steam  exhaust,  or  to  use  the  products  of  combustion 
in  a  locomotive  furnace  for  heating  purposes,  go  far  to  enable  any 
skilled  mechanic  to  attack  if  not  to  solve  the  problem  laid  before  Kemp- 
shall  ;  for  "explosion,"  as  that  term  is  used  in  relation  to  gasoline  en- 
gines, is  but  an  accelerated  combustion,  and  many  problems  of  ex- 
plosion engines  are  identical  with  those  of  steam. 

It  follows  that  a  considerable  number  of  patented  devices  introduced 
in  evidence  are  to  be  considered  as  prior  art  in  relation  to  this  patent, 
even  admitting  the  validity  of  the  disclaimer.  Of  them  it  is  enough 
to  say  that  Scott,  381,647,  and  Healey,  491,482,  clearly  show  arrange- 
ments f  Of  utilizing  steam  engine  exhausts  of  such  a  nature  as  to  greatly 
limit  the  field  of  invention  open  for  the  utilization  of  any  exhaust; 
while  Pennington,  570,441,  shows  that  it  Was  not  new  to  utilize  for 
heating  purposes  the  particular  kind  of  exhaust  incident  to  an  explosion 
engine. 

But  it  hardly  needs  consideration  of  the  prior  art  to  perceive  the 
limitations  of  tfiis  patent.  The  patentee  has  limited  it  himself,  for  he 
claims  nothing  but  a  combination  so  specifically  described  as  to  render 
it  necessary  to  hold  that  the  only  novelty  asserted  is  the  means  de- 
scribed, of  shutting  off  the  primary  muffler  when  using  the  heater ;  and 
such  was  the  decision  below. 
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This  defendant  uses  the  ordinary  exhaust  pipe  in  proximity  to  the 
engine,  from  that  a  branch  leads  backward,  which  becomes  a  heating 
coil  that  in  turn  discharges  into  a  second  muffler.  This  second  muf- 
fler is  not  a  heater,  nor  are  there  independent  connections  between  the 
two  mufflers  and  the  exhaust.  The  defendant's  single  valve  is  not 
only  different  in  construction,  but  it  is  so  arranged  that  it  can  never  en- 
tirely close  the  main  exhaust,  and  is  therefore  unable  to  .perform  the 
function  of  the  two  sets  of  valves  which  are  an  essential  feature  of 
the  patent  in  suit. 

Upon  the  ground  of  noninfringment  the  decree  is  affirmed,  with 
costs. 


Digitized  by  VjOOQlC 


FIB8T  NAT.  BANK   OF  MEMPHIS,  TENN.,  V.  TOWNEB  311 

(239  Fed,  433) 

FIRST  NAT.  BANK  OF  MEMPHIS,  TENN.,  v.  TOWNER. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  6,  1917.) 

No.  2866. 

L  Bills  and  Notes  «=5>242— Pledges  ^=>19 — Llabilitt  of  Pabties — Indobs- 
EB  Befobe  Delivebt. 

Under  Negotiable  Instruments  Act  Tenn.  (Acts  1899,  c.  94)  i  63,  provid- 
ing that  a  person  placing  his  signature  upon  a  note,  otherwise  than  as 
maker,  drawer,  or  acceptor,  is  deemed  an  indorser,  unless  he  clearly  indi- 
cates by  appropriate  words  his  intention  to  be  bound  in  some  other  ca- 
pacity, an  indorser  before  delivery  is  liable  only  as  indorser,  not  as  joint 
maker ;  and  the  payee  of  a  note  given  by  one  corporation  and  indorsed  by 
an  individual  and  another  corporation,  without  anything  to  show  that  the 
Indorsers  were  bound  in  any  other  capacity,  cannot  retain  collateral 
pledged  to  secure  that  note,  with  the  right  to  retain  it  to  secure  any  other 
obligation,  to  secure  notes  given  by  the  other  corporation,  even  if  it  could 
do  so  in  case  the  two  corporations  were  joint  makers. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  §§  542, 
547.  548,  550,  551;  Dec.  Dig.  «=>242;  Pledges,  Ctent  Dig.  §§  5&-63;  Dec. 
Dig.  «=>19.] 

2.  CoBPOBATiONS  ^=»484(1) — PowEBS— Lending  Cbedit. 

A  corporation  organized  to  buy,  gin,  manufacture,  and  sell  cotton,  cot- 
ton seed,  and  its  products,  and  emfpowered  to  borrow  money  and  issue 
notes  or  bonds  on  the  faith  of  the  corporate  property,  but  whose  powers 
were  limited  by  a  provision  that  by  no  implication  or  construction  should 
it  be  deemed  to  possess  any  powers  except  those  expressly  given  or  neces- 
sarily implied  from  the  nature  of  the  business  for  wliich  the  charter  is 
granted,  has  no  implied  power  to  lend  its  credit  to  another  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §  1815;  Dec. 
Dig.  «=>484(1).] 

8.  Banks  and  Banking  ^=s>182 — Loans— Pebsonal  Liability— Useb  of 
Monet. 

Where  money  loaned  by  a  bank  to  one  corporation  was  used  for  another 
corporation,  both  coriwrations  being  controlled  by  the  same  stockholder, 
such  use  did  not  make  the  latter  corporation  a  debtor  to  the  bank,  since, 
when  the  money  was  loaned,  it  became  the  absolute  property  of  the  first 
corporation,  and  the  rule  of  equity  allowing  money  to  be  followed  applies 
only  where  the  money  has  the  character  of  a  trust  fund. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  |  702 ; 
Dec.  Dig.  «=>182.] 

4.  Banks  and   Banking  ^=s>179— Collatebal  Secubitt— Bona   Fide  Pub- 

CHASEB — Knowledge  of  Title. 

Where  the  controlling  stockholder  of  two  corporations  authorized  a  bank 
to  retain  the  bonds  of  one  as  security  for  the  debts  of  the  other,  the  bank 
cannot  claim  the  bonds  against  the  creditors  of  the  latter  after  bank- 
ruptcy as  a  bona  fide  purchaser  from  the  stockholder,  notwithstanding 
his  claim  that  he  owned  the  bonds,  where  the  bank  had  full  knowledge  of 
the  entire  transaction,  and  knew  that  such  claim  of  ownership  was  based 
on  a  supposition  that  the  controlling  stockholder  owned  both  corporation^^ 
since  it  could  not  take  advantage  of  that  clear  mistake  of  law. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  CJent.  Dig.  §§  667- 
683;  Dec.  Dig.  «=>179.] 

5.  Pledges    ^=s>9 — Bona    F^de    Pubchaseb — Considebation— Debt    of   An- 

OTHEB. 

The  acceptance  of  a  new  note  for  the  antecedent  debt  of  a  corporation 
is  not  consideration  for  the  pledge  of  bonds  of  another  corporation,  which 

^S9For  other  cases  see  same  topic  A  KBT-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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had  no  authority  to  lend  its  credit,  by  the  controlling  stockholder  of  both 
corporations,  since  It  did  not  move  to  the  corporation  issuing  the  bonds, 
and  the  bank  cannot  claim  to  be  a  purchaser  of  those  bonds  for  value. 

[Ed.  Note.--For  other  cases,  see  Pledges,  Cent.  Dig.  |  20;  De&  Dig. 
<8=»9.1 

6.  Bankbuptcy    ^=s>155 — Riqhts    op    Trustee— Oanceiaation    of    Bonds- 
Fraud. 

A  trustee  can,  for  the  benefit  of  the  creditors  of  a  bankrupt  corporation, 
have  canceled  the  bonds  of  the  corporation,  and  a  trust  deed  securing 
them,  held  by  one  to  whom  they  had  been  pledged  for  a  debt  which  had 
been  paid,  and  who  was  retaining  them  as  security  for  the  debt  of  anoth- 
er corporation,  for  which  they  could  not  be  held,  though  there  was  no 
fraud  alleged,  and  the  bank  in  good  faith  believed  that  it  was  entitled  to 
hold  them. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  ^==>155.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Tennessee ;  John  E.  McCall,  Judge. 

Suit  by  R.  P.  Towner,  trustee  in  bankruptcy  of  the  Reliance  Cotton 
Company,  against  the  First  National  Bank  of  Memphis,  Tenn.,  to  re- 
quire the  bank  to  surrender  to  the  trustee  for  cancellation  certain  ne- 
gotiable bonds  and  a  deed  of  trust  securing  them.  Decree  for  com- 
plainant, and  defendant  appeals.    Affirmed. 

T.  K.  Riddick,  of  Memphis,  Tenn.,  for  appellant. 
St.  John  Waddell,  of  Memphis,  Tenn.,  for  appellee. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge.  This  appeal  is  from  a  decree  in 
effect  requiring  the  bank,  appellant,  to  surrender  to  appellee,  as  trustee 
in  bankruptcy  of  the  Reliance  Cotton  Company,  a  corporation,  for 
cancellation,  certain  negotiable  bonds  and  a  deed  of  trust  securing 
them,  which  had  been  issued  and  delivered  by  the  bankrupt.  The 
basis  of  the  decree  is  a  finding  in  substance  that,  although  the  bonds 
had  been  received  by  the  bank  in  pledge  to  secure  a  loan  it  made  to 
the  Reliance  Company  and  the  loan  had  been  fully  paid,  the  bank,  er- 
roneously believing  it  had  the  right  so  to  do,  continued  to  hold  the 
bonds  to  secure  past-due  indebtedness  of  another  and  distinct  corpora- 
tion, the  Memphis  Cotton  Oil  Company. 

The  two  companies  so  concerned  were  Tennessee  corporations,  the 
Memphis  Company  having  been  organized  in  1902  and  the  Reliance 
Company  in  1905.  At  the  times  here  in  question,  B.  B.  Harvey  owned 
all  the  shares  of  stock  in  both  of  these  companies,  except  a  sufficient 
number  to  qualify  three  persons  additional  to  himself  as  directors  in 
each  company;  and  the  stockholders  and  directors  of  each  company 
were  the  same  persons.  On  July  21,  1913,  the  stockholders  of  the 
Reliance  Company  met  and  instructed  the  directors  "to  issue  $40,000 
first  mortgage  bonds  of  the  company"  and  to  secure  them  by  a  trust 
deed  conveying  the  property  of  the  company  located  in  the  states  of 
Tennessee,  Mississippi,  and  Missouri.  On  the  same  day  the  board  of 
directors  "authorized  and   directed"  the  president  and   secretary  to 
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execute  this  trust  deed  and  the  bonds  in  accordance  with  forms  set 
out  in  the  minutes  of  the  meeting.  After  the  instruments  were  ex- 
ecuted, the  president  of  the  company  placed  the  bonds  in  the  hands 
of  B.  B.  Harvey  to  "realize  money  on  them  *  •  *  for  the  Reli- 
ance Company."  It  is  not  shown  who  delivered  the  deed  of  trust, 
though  it  appears  to  have  been  recorded  in  the  several  coimties  in  the 
states  in  which  the  property  of  the  company  was  located.  A  promis- 
sory note  in  the  name  of  the  Reliance  Company  for  $10,000  and  these 
bonds  as  collateral  security  therefor  were  delivered  to  the  bank  by 
B.  B.  Harvey.  It  is  agreed  in  the  record  that  the  note  was  "made  by 
the  Reliance  Cotton  Company,  indorsed  by  B.  B.  Harvey  and  the 
Memphis  Cotton  Oil  Company,"  that  it  was  discounted  October  13, 
1913,  that  the  proceeds  were  "credited  to  the  account  of  the  Memphis 
Cotton  Oil  Company,"  and  that  the  note  "has  been  paid." 

When  these  bonds  were  directed  to  be  issued,  the  Memphis  Com- 
pany was  largely  indebted  to  the  bank  and  was  also  in  need  of  more 
money.  The  bank  was  not  willing  to  make  further  loans  to  the  Mem- 
phis Company  upon  its  own  credit,  nor  upon  the  bonds  which  it  had 
previously  issued  and  delivered  in  pledge  to  the  bank,  nor  upon  the  ad- 
ditional individual  indorsement  of  B.  B.  Harvey.  In  these  circum- 
stances the  president  of  the  bank  suggested  to  B.  B.  Harvey  a  plan  for 
obtaining  additional  security  and  money  through  the  Reliance  Com- 
pany; and  this  plan  was  the  one  adopted  and  carried  out,  as  stated, 
through  the  instrumentality  of  that  company.  But  when  the  com- 
pany's note  was  paid,  its  bonds  were  neither  returned,  nor  were  they 
or  the  trust  deed  canceled.  Instead,  the  bonds  were  retained  by  the 
bank  as  further  security  for  notes  held  by  it  against  the  Memphis  Com- 
pany, and  this  was  done  with  the  sanction  of  B.  B.  Harvey.  It  is 
not  claimed  that  the  Reliance  Company  authorized  this  later  use  of  the 
bonds,  unless  it  did  so  through  the  execution  of  its  note  before  men- 
tioned. We  shall  now  consider  the  grounds  upon  which  the  bank  seeks 
to  justify  its  retention  of  the  bonds;  and  it  is  to  be  borne  in  mind 
throughout  that  the  bank's  rights  are  to  be  determined  with  reference 
to  those  of  the  bankrupt's  creditors. 

1.  The  form  of  the  $10,000  note.  The  note  of  the  Reliance  Com- 
pany provided  that  "upon  the  discharge  of  this  obligation"  the  bank 
might  deliver  the  instrument  (including,  of  course,  the  collaterals)  to 
the  maker,  but  that  the  bank  should  "have  the  right  to  retain  the  same 
to  answer  anv  other  obligation,  note,  etc.,  *  *  *  just  as  if  spe- 
cially pledged  under  an  agreement  in  the  exact  terms  of  this."  The 
right  thus  reserved  plainly  had  reference  to  some  instrument  which  the 
Reliance  Company  was  obligated  to  pay;  but,  apart  from  the  bonds 
themselves,  when  the  note  was  paid  the  bank  held  no  obligation,  cer- 
tainly no  express  obligation,  of  the  Reliance  Company,  and  it  has  not 
held  any  since.  It  is  insisted,  however,  for  reasons  presently  to  be 
stated,  that  the  foregoing  provision  of  the  Reliance  Company's  note 
empowered  the  bank  to  retain  the  bonds  to  secure  notes  executed  and 
delivered  to  it  by  the  Memphis  Company  as  maker.  It  may  be  well  to 
notice  here  what  notes  of  the  Memphis  Company  were  held  by  the 
bank  at  the  time  the  Reliance  Company's  bonds  were  applied  in  pledge 
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to  secure  them.  The  date  of  pa)mient  of  the  Reliance  Compan/s  note 
was  May  15,  1914,  and  on  the  following  July  27th  the  Memphis  Com- 
pany's indebtedness  to  the  bank  was  consolidated  into  three  notes  in 
its  favor  for  $22,000  each.  These  were  demand  notes,  signed  by  the 
Memphis  Company  as  maker,  and  indorsed  by  that  company  and  B. 
B.  Harvey.  Harvey  placed  in  pledge  to  secure  them  $80,000  face 
value  of  bonds  of  the  Memphis  Company  and  the  bonds  now  in  ques- 
tion of  the  Reliance  Company;  and  Harvey  testified  that  this  was  the 
first  time  the  Reliance  Company's  bonds  were  pledged  by  him  "for 
the  debts"  of  the  Memphis  Company.  The  Memphis  Company  was 
afterwards  declared  bankrupt,  though  the  date  of  adjudication  does 
not  appear,  and  these  notes  were  then  unpaid.  Two  of  the  notes  have 
since  been  paid,  and,  excepting  a  balance  of  about  $9,000,  also  the  third 
note,  through  proceeds  derived  from  a  sale  made  by  the  bank  of  the 
Memphis  Company's  bonds.  Now,  as  we  interpret  the  argument  that 
the  Reliance  Company's  bonds  might,  under  the  provision  of  its  note, 
be  held  to  secure  all  or  any  of  these  notes  of  the  Memphis  Company, 
it  is  twofold :  (a)  As  to  the  manner  in  which  the  Reliance  Company's 
note  was  executed;  and  (b)  a  claim  that  the  Memphis  Company's 
debts  to  the  bank  may  be  treated  as  really  the  debts  of  both  corpora- 
tions. 

[1]  As  respects  the  first  of  these  grounds,  all  that  appears  touching 
the  execution  of  the  Reliance  Company's  note  is  that  it  was  "made  by 
the  Reliance  Company,  indorsed  by  B.  B.  Harvey  and  the  Memphis 
Cotton  Oil  Company."  It  is  said  that  the  Memphis  Company,  as  well 
as  Harvey,  indorsed  the  note  before  delivery,  and  so  became  a  joint 
maker,  and,  as  we  understand  counsel,  that  the  above  quoted  provi- 
sion of  the  note  is  broad  enough  to  justify  retention  of  the  bonds  of 
the  Reliance  Company  to  secure  the  debts  of  its  joint  maker — ^the 
Memphis  Company.  Assuming,  though  it  is  not  distinctly  shown,  that 
the  Reliance  Company's  note  \^as  indorsed  before  delivery,  as  stated, 
the  contention  of  counsel  overlooks  the  fact  that  before  this  transac- 
tion occurred  the  Uniform  Negotiable  Instruments  Act  was  adopted 
in  Tennessee.  While  counsel  correctly  state  the  rule  concerning  the 
effect  of  such  indorsements  which  prevailed  in  Tennessee  (not  to  speak 
of  other  jurisdictions)  prior  to  the  adoption  of  the  act  referred  to,  yet 
the  decisions  cited  in  support  of  the  rule  were  themselves  rendered 
before  the  enactment  of  the  statutory  rule.^  According  to  section  63 
of  the  Negotiable  Instruments  Act,  passed  in  1899,  the  Memphis 
Company  as  well  as  Harvey  was  simply  an  indorser,  since  nothing  is 
shown  which  "clearly  indicates  by  appropriate  words"  an  "intention 
to  be  bound  in  some  other  capacity"  (Acts  Tenn.  1899,  p.  152,  and 
see  sections  64  to  68) ;  and  the  statutory  rule  thus  distinctly  prescribed 
may  safely  be  regarded  as  applicable  here.  Pharr  v.  Stevens  (1911) 
124  Tenn.  669,  673,  674,  139  S.  W.  730.  True,  in  that  case  Bank  v. 
Busby,  120  Tenn.  652,  13  S.  W.  390,  decided  three  years  earlier,  was 

1  The  decisions  so  cited  are  Bank  v.  Lumber  Co.  (1898)  100  Tenn.  479,  47  S. 
W.  85;  Morrison  Lumber  Ck).  v.  Lookout  Mountain  Hotel  Co.  (1893)  92  Tenn. 
6,  20  S.  W.  292;  Providence  Assurance  Society  v.  Edmonds  (1895)  95  Tenn. 
63,  31  S.  W.  168;   Logan  v.  Ogden  (1898)  101  Tenn.  392,  47  S.  W.  489. 
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distinguished ;  but  as  there  is  no  proof  in  the  instant  case  which  tends 
to  show  that  either  of  the  indorsers  intended  to  be  bound  in  any  other 
capacity  than  as  an  indorser,  each  would  be  so  considered  under  both 
of  those  decisions.  If,  then,  it  were  conceded  that  imder  the  provi- 
sion in  question  of  the  note  the  pledge  of  dther  of  two  joint  makers 
might  be  retained  to  secure  a  debt  of  the  other,  it  would  by  no  means 
follow  that  this  could  rightfully  be  done  as  respects  a  debt  of  an 
indorser;   no  such  claim  is  even  suggested. 

[2]  We  may  now  turn  to  the  second  ground  of  counsel's  insistence: 
That  the  Memphis  Company's  debts  to  the  bank  were  really  the  debts 
of  both  corporations.  Here  again  the  form  of  the  note  is  relied  on, 
at  least  in  part.  Admittedly  the  notes  of  the  Memphis  Company  were 
not  signed  by  the  Reliance  Company.  It  is  not  intimated  that  tfie  Re- 
liance Company  received  all  the  money  which  the  bank  parted  with 
on  the  faith  of  the  Memphis  Company's  notes;  and  to  hold  that  the 
Reliance  Company  is  chargeable  with  all  these  debts  would  be  to  af- 
firm that  the  company  had  power  to  make  itself  answerable  for  debts, 
at  least  in  some  substantial  amount,  of  the  Memphis  Company.  The 
question  hence  arises  whether  the  Reliance  Company  could  guarantee, 
or  pledge  its  bonds  to  secure,  debts  of  the  Memphis  Company.  This 
must  depend  upon  the  powers  vested  and  limitations  imposed  by  the 
Reliance  Company's  charter.  The  purposes  of  the  company's  incor- 
poration are: 

"Buying,  ginning,  manufacturing,  selling  and  merchandising  baled  cotton, 
seed  cotton,  cotton  seed,  cotton  seed  products,  feed,  and  fertilizers;  produced 
from  same  and  other  substances,  and  other  articles  of  commerce  of  general 
manufacture  which  come  within  the  line  of  said  business.'* 

The  company  was  empowered  "to  borrow  money  and  issue  notes 
or  bonds  upon  the  faith  of  the  corporate  property" ;  but  all  the  pow- 
ers of  the  company  were  limited  as  follows : 

"By  no  implication  or  construction  shall  the  corporation  be  deemed  to  pos- 
sess any  powers  except  those  hereby  expressly  given  or  necessarily  implied 
from  the  nature  of  the  business  for  which  the  charter  is  granted." 

Thus  the  Reliance  Company  acquired  no  express  power  under  its 
charter  to  lend  its  credit  to  another  corporation ;  and,  as  was  said  in 
Ward  v.  Joslin,  186  U.  S.  142,  149,  22  Sup.  Ct.  807,  809  (46  L.  Ed. 
1093): 

"It  must  be  assumed  that  the  general  rule  is  applicable  that  such  compa- 
nies have  no  implied  power  to  lend  their  credits"  2 


2  The  familiar  rule  that  one  corporation  is  impliedly  prohibited  from  guar- 
anteeing or  otherwise  agreeing  to  pay  the  debts  of  another  has  prevailed  so 
generally  as  fairly  to  warrant  omission  of  citations  in  its  support,  though  it 
may  be  well  here  to  call  attention  to  the  following:  Humboldt  Min.  Co.  v. 
American  Manuf  g.  Mining  &  Milling  Co.,  62  Fed.  356,  361,  362,  10  C.  C.  A. 
415,  and  citations  (C.  C.  A,  6),  in  which  Judge  Taft  distinguished  Marbury 
V.  Land  Co.,  62  Fed.  335,  10  C.  C.  A.  393,  decided  at  the  same  session ;  In  re 
Liquor  Dealers'  Supply  Co.,  177  Fed.  197,  199,  200,  101  C.  C.  A.  367  (C.  C.  A. 
7),  where  the  fact  that  the  corporate  officer  si>ecially  empowered  to  conduct 
the  transaction  owned  most  of  the  stock  In  the  two  corporations  concerned 
was  held  not  to  invest  the  guaranteeing  corporation  with  "authority  to  exceed 
its  powers  wherein  the  Interests  of  creditors  and  the  public  are  involved'; 
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[3]  HcPwever,  there  is  one  feature  of  Harvey's  testimony  which 
might  at  first  view  be  thought  to  avoid  this  rule,  and  upon  the  theory 
that  at  least  a  portion  of  the  bank's  claim  against  the  Memphis  Com- 
pany, which  is  in  form  the  debt  of  that  company,  is  in  reality  the  debt 
of  th9  Reliance  Company.  Harvey  testified  that  the  money  received 
"from  these  different  notes"  was  used  for  both  corporations,  and  that 
as  he  "owned  the  whole  thing"  he  did  not  "think  it  necessary  to  keep 
a  separate  account."  It  is  to  be  inferred  that  the  notes  he  refers  to 
included  alike  the  notes  of  the  Memphis  Company  and  the  note  of  the 
Reliance  Company,  but  since  the  latter  note  has  been  paid  it  may  safe- 
ly be  eliminated  from  the  consideration  of  this  portion  of  Harvey's 
testimony.  Accepting  as  correct  his  testimony  concerning  the  use  made 
of  the  money  obtained  on  the  Memphis  Company's  notes,  it  fails  to 
connect  the  Reliance  Company  with  the  bank.  The  most  that  can  be 
said  of  this  testimony  is  that  it  gives  rise  to  an  inference  that  the 
Reliance  Company  became  indebted  to  the  Memphis  Company,  but 
neither  this  testimony  nor  anything  contained  in  the  record  justifies 
a  further  inference  that  there  was  an  intent  to  secure  any  such  indebt- 
edness through  the  pledge  of  the  Reliance  Company's  bonds. 

It  is  not  pretended,  much  less  shown,  that  any  of  the  money  repre- 
sented by  the  notes  of  the  Memphis  Company  was  loaned  by  tiie  bank 
upon  any  promise  or  request  of  the  Reliance  Company,  or  upon  any 
understanding  between  the  bank  and  either  of  the  companies,  or  even 
with  knowledge  on  the  part  of  the  bank,  that  the  money  was  to  be  used 
for  the  benefit  of  the  Reliance  Company.  The  bank,  therefore,  must 
avoid  the  general  rule  that  one  person  cannot  make  another  his  debtor 
without  that  other's  consent.  The  law,  it  is  true,  will  in  certain  cases 
imply  the  existence  of  a  contract  where  the  facts  do  not,  and  upon  the 
principle  that  one  may  not  enrich  himself  unjustly  at  another's  ex- 
pense; but  this  principle  can  afford  the  bank  no  claim  against  the 
Reliance  Company.  All  the  money  obtained  upon  the  notes  of  the 
Memphis  Company  was  parted  with  by  the  bank  upon  the  faith  of  that 
company's  promise  and  the  pledge  of  its  own  bonds,  and  thus,  since 
no  fraud  is  either  alleged  or  proved,  the  Memphis  Company's  title  to 
the  money  became  absolute ;  whatever  portion  of  this  money,  and  the 
amount  is  not  shown,  Harvey  may  have  used  for  the  benefit  of  the 
Reliance  Company,  was  therefore  money  of  the  Memphis  Company 
and  not  of  the  bank ;  accordingly  the  bank  cannot  invoke  the  rule  that 
allows  money  to  be  followed  in  equity,  for  that  rule  is  confined  to 
cases  in  which  the  money  has  the  character  of  a  trust  fund.    Peters 

Mapes  V.  German  Bank  of  Tilden,  176  Fed.  89,  90,  99  C.  O.  A.  609  (C.  C.  A.  8). 
by  Judge  Sanborn;  Kellogg-Mackay  Co.  v.  Havre  Hotel  Co.,  199  Fed.  727; 
733,  118  C.  C.  A.  165  (C.  C.  A.  9) ;  In  re  Prospect  Worsted  Mills,  126  Fed.  1011, 
1014  (D.  C),  per  Lowell,  J.;  Elevator  Co.  v.  Memphis  &  Charleston  Railroad 
Co.,  85  Tenn.  703,  706,  5  S.  W.  52,  4  Am.  St.  Rep.  798 ;  and  the  applicability 
of  this  rule  to  railroad  corporations  was  not  only  affirmed  in  Louisville,  etc., 
Ry.  Co.  V.  Louisville  Trust  Co.,  174  U.  S.  552,  567,  19  Sup.  Ct.  817,  43  L.  Ed. 
1081,  but  such  a  guaranty  or  any  contract  to  give  one,  unless  authorized  by 
statute,  was  stated  to  be  "beyond  the  scope  of  the  powers  of  the  corporation, 
and  strictly  ultra  vires,  unlawful  and  void,  and  incapable  of  being  made  good 
by  ratification  or  estoppeL" 
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V.  Bain,  133  U.  S.  670,  693,  10  Sup.  Ct.  354,  33  L.  Ed.  696;  Bren- 
nan  v.  Tillinghast,  201  Fed.  609,  613,  120  C.  C.  A.  37  (C.  C.  A.  6); 
Cole  V.  Bates,  186  Mass.  584,  587,  72  N.  E.  333.  The  bank's  position 
thus  amounts  to  a  contention  that  it  can  maintain  a  claim  against  the 
Reliance  Company  upon  the  theory  that  the  law  implies  a  right  in 
favor  of  a  creditor  against  those  persons  who  may  be  indebted  to  his 
debtor ;  but  clearly  there  is  no  principle  of  law  that  will  sanction  any 
such  theory,  for  the  express  contract  between  the  creditor  and  his  own 
debtor  leaves  no  room  f6r  an  implied  contract  betwewi  the  creditor 
and  his  debtor's  debtor.  King  of  Spain  v.  Oliver,  Pet.  C.  C.  276, 
288,  Fed.  Cas.  No.  7,813  (C.  C),  decided  by  Mr.  Justice  Washington 
on  circuit.  It  is  impossible,  therefore,  to  deduce  any  relation  of  debtor 
and  creditor,  either  of  an  equitable  character  or  otherwise,  between 
the  bank  and  the  Reliance  Company. 

It  results  from  all  the  foregoing  considerations  that  the  above-quoted 
provision  of  the  Reliance  Company's  note,  however  broadly  interpret- 
ed, furnishes  no  justification  for  the  retention  of  the  bonds. 

2.  Harvey's  stock  ownership  in  the  Reliance  Company  gave  him  no 
title  to  the  bonds.  It  is  claimed  that  B.  B.  Harvey  repeatedly  stated 
to  the  bank  and  the  bank  believed  that  he  owned  these  bonds ;  it  is 
not  shown,  nor  is  it  very  important,  just  when  these  statements  were 
made,  though  it  appears  that  they  were  in  fact  made.  The  only  basis 
for  this  assertion  of  Harvey  or  for  the  belief  of  the  bank,  as  the  presi- 
dent of  the  bank  evidently  knew,  was  Harvey's  stock  ownership  in 
the  Reliance  Company.  In  the  course  of  his  direct  testimony  Harvey 
said  in  respect  of  the  two  corporations  in  question : 

"I  figured  one  was  in  the  right-hand  pocket  and  the  other  in  the  left." 

Again: 

"Q.  You  heard  Mr.  Omberg  [president  of  the  bank]  state  you  were  the  own- 
er of  the  bonds?  A.  That  was  true ;  I  owned  the  corporations  and  owned  the 
bonds.  Q.  You  made  the  statement  you  owned  the  bonds?  A.  Yes,  sir;  I 
didn't  hesitate,  because  I  owned  the  corporations.  Q.  That  was  your  idea  of 
the  whole  thing?    A.  That  was  my  idea ;  it  was  my  property." 

Moreover,  the  president  of  the  bank  testified  in  his  cross-examina- 
tion : 

**Q.  Now,  at  the  time  you  got  them,  you  knew  they  were  the  Reliance  C!ot- 
ton  Company  bonds?  A.  We  also  thought  we  knew  they  belonged  to  Mr.  Har- 
vey, individually.  Q.  Mr.  Omberg,  didn't  you  understand  that,  or  didn't  you 
suppose  that,  from  the  fact  that  Mr.  Harvey  was  the  owner  or  the  principal 
stockholder  in  the  Reliance  Cotton  Company — ^in  fact,  owned  practically  aU  of 
it?  A.  Yes;  Mr.  Harvey  himself  told  us  he  was  practically  the  sole  owner 
Q.  And  he  assumed,  and  you  assumed,  that  made  him  the  owner  of  the  bonds 
of  the  corporation?  A.  He  had  i)ossession  of  the  bonds,  negotiable  bonds,  and 
he  put  them  up.  I  don't  know  that  we  questioned  the  title  to  them.  They 
were  negotiable,  in  his  hands,  and  payable  to  bearer.  Q.  You  knew  how  they 
were  issued,  and  the  purpose  for  which  they  were  issued,  when  they  were  is- 
sued?   A.  Yes;  the  whole  thing  was  done  with  our  knowledge." 

It  is  not  clear  whether  the  learned  counsel  for  the  bank  claim  that 
Harvey's  ownership  of  stock  in  the  Keliance  Company  operated  to  in- 
vest him  also  with  the  ownership  of  the  bonds;  it  is  to  be  inferred 
from  the  record  that  counsel  disavowed  this  theory  in  the  court  be- 
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low.  However  this  may  be,  Harvey  could  not  acquire  title  to  the  bonds 
in  this  way.  We  shall  assume  for  present  purposes  that  the  Reliance 
Company  was  duly  organized  under  and  according  to  the  laws  of 
Tennessee,  for  nothing  to  the  contrary  is  suggested.  We  have  already 
stated  the  purposes  of  the  corporation.  Its  authorized  capital  stock 
was  $100,000,  divided  into  shares  of  $100  each.  At  the  first  meeting 
of  the  incorporators  five  persons  subscribed  for  800  shares,  B.  B.  Har- 
vey and  W.  M.  Black  each  for  398  shares,  two  persons  each  for  1 
share,  and  W.  W.  Barbour  (who  was  president  of  the  company  at  the 
time  the  bonds  in  question  were  issued)  for  2  shares.  Harvey  subse- 
quently purchased  the  shares  of  Black,  but  the  other  4  shares  are  ap- 
parently outstanding.  None  of  the  small  shareholders  paid  for  his 
stock,  though  no  reason  appears  why  these  holders  could  not  be  re- 
quired to  pay  for  their  shares.  Further,  a  subscriber  for  stock  in  a 
private  corporation,  even  a  director  of  the  company,  may  obtain  title 
to  his  stock  by  gift,  or  hold  it  upon  a  trust,  and  still  be  legally  quali- 
fied to  act,  the  one  as  a  s.tockholder  and  the  other  as  a  director ;  both 
are  to  be  regarded,  certainly  in  a  case  like  this,  as  corporate  stock- 
holders, and  the  director  also  as  a  corporate  official.  Kardo  Co.  v. 
Adams,  231  Fed.  950,  965,  146  C.  C.  A.  146  (C.  C.  A.  6);  Salomon 
V.  Salomon  &  Co.,  [1897]  A.  C.  22,  46.  Directors  and  officers  of  the 
company  were  chosen  annually  from  the  time  of  the  organization  of 
the  corporation  at  least  until  July  21,  1913,  when  the  bonds  and  deed 
of  trust  in  question  were  required  by  the  stockholders  and  board  of 
directors  to  be  issued.  While  the  date  on  which  the  company  was 
adjudicated  bankrupt  is  not  shown  in  the  record,  concededly  the  case 
under  review  was  begun  and  the  decree  entered  upon  the  theory  that 
the  bankruptcy  of  the  corporation  had  been  judicially  declared.  In 
view  of  these  facts,  it  is  plain  that  the  corporate  organization,  the  legal 
entity,  was  preserved  at  least  throughout  the  period  of  the  present 
transactions. 

It  is  settled  that  a  corporation,  the  artificial  being,  not  the  stock- 
holding body,  owns  the  property ;  that  the  corporation  alone  can  trans- 
fer the  property,  or  charge  it  with  liens,  or  the  Hke ;  and  that  the  cor- 
poration can  act  only  through  prescribed  agencies,  and  subject  to  the 
limitations  imposed  by  law.  Humphreys  v.  McKissock^  140  U.  S.  304, 
312,  11  Sup.  Ct.  779,  35  L.  Ed.  473 ;  Gottfried  v.  Miller,  104  U.  S.  521, 
528,  26  L.  Ed.  851 ;  Porter  v.  Pittsburg  Bessemer  Steel  Co.,  120  U.  S. 
649,  at  670,  7  Sup.  Ct.  741,  30  L.  Ed.  830;  Woodruff  v.  Shimer,  174 
Fed.  584,  586,  98  C.  C.  A.  430  (C.  C.  A.  3) ;  American  Preservers'  Co. 
V.  Norris,  43  Fed.  711,  714,  and  citations  (C.  C,  per  Thayer,  J.) ;  Fitz- 
gerald V.  Missouri  Pac.  Ry.  Co.,  45  Fed.  812,  818  (C.  C,  per  Caldwell, 
J.) ;  Electric  Ry.  Co.  v.  Jamaica  &  B.  R.  Co.,  61  Fed.  655,  678,  679  (C. 
C,  per  Townsend,  J.) ;  In  re  Roanoke  Furnace  Co.,  166  Fed.  944,  952 
(D.  C,  by  present  Circuit  Judge  McPherson);  Rough  v.  Breitung,  117 
Mich.  48,  54,  75  N.  W.  147;  England  v.  Dearborn,  141  Mass.  590,  591, 
6  N.  E.  837.  This  doctrine  prevails  where  even  the  entire  capital  stock 
is  owned  by  a  single  person,  and  this,  too,  in  Tennessee,  where  the  pres- 
ent corporation  was  created.  Parker  v.  Bethel  Hotel  Co.,  96  Tenn. 
252,  275,  277,  34  S.  W.  209,  31  L.  R.  A.  -706;  and  see  Porter  v.  Pitts- 
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burg  Bessemer  Steel  Co.,  supra,  120  U.  S.  at  page  670,  7  Sup.  Ct.  741, 
30  L.  Ed.  830;  Woodruff  v.  Shimer,  supra,  174  Fed.  at  pages  585,  586, 
98  C.  C.  A.  430 ;  Fitzgerald  v.  Missouri  Pac.  Ry.  Co.,  supra ;  England 
V.  Dearborn,  supra ;  Baldwin  v.  Canfield,  26  Minn.  43,  53,  58,  1  N.  W. 
261,  276;  Wheelock  v.  Moulton,  15  Vt.  519,  521;  City  of  Louisville 
V.  McAteer  (Ky.)  81  S.  W.  698,  1  L.  R.  A.  (N.  S.)  766.  It  must  follow 
that  the  absolute  ownership  of  the  bonds  in  question  was  in  the  corpo- 
ration itself  until  they  were  delivered  in  pledge  to  the  bank  to  secure 
payment  of  the  company's  note  for  $10,000,  and  that  upon  payment 
of  the  note  the  company's  ownership  of  the  bonds  and  its  right  to 
their  exclusive  possession  again  became  absolute,  unless  it  can  be  said 
that  through  their  negotiable  quality  (in  connection  with  Harvey's  as- 
serted ownership  of  them,  as  before  pointed  out)  the  bank  acquired 
a  rieht  to  apply  them  as  security  for  the  Memphis  Company's  debt. 

[4]  3.  The  bank,  in  retaining  the  bonds  as  security  for  the  Mem- 
phis Company's  debt,  is  not  a  holder  in  due  course.  It  is  earnestly  con- 
tended that  the  bank  is  entitled  to  rely  on  the  negotiable  character  of 
the  bonds  and  Harvey's  asserted  ownership  of  them  to  sustain  its  al- 
leged right  to  retain  them  in  pledge.  This  takes  no  account  of  the 
bank's  knowledge  of  the  origin  of  the  bonds,  or  of  the  accomplish- 
ment of  the  object  of  their  issue  before  their  retention  to  secure  the 
Memphis  Company's  notes.  We  have  seen  that  the  president  of  the 
bank  testified  in  reference  to  the  transaction  and  the  bonds  as  follows : 

"Q.  You  knew  how  they  were  issued,  and  the  purposes  for  which  they 
were  issued,  when  they  were  issued?  A.  Yes;  the  whole  thing  was  done  with 
our  linowledge." 

It  was  found  by  Judge  McCall  that,  as  respects  the  use  of  these 
bonds  to  secure  debts  of  the  Memphis  Company,  the  bank  did  not  ob- 
tain them  in  due  course ;  and  we  think  this  conclusion  is  sustained  by 
the  record.  The  bank  knew  that  the  Reliance  Company  had  issued 
the  bonds  to  secure  its  own  note,  and  the  bank  dealt  with  the  compa- 
ny as  the  owner  of  the  bonds ;  this  was  inconsistent  with  any  idea  that 
the  bonds  were  owned  by  Harvey.  The  real  basis  for  Harvey's  asser- 
tion and  the  bank's  assumption  (or  belief,  if  it  may  be  so  called)  that 
he  was  the  owner  of  the  bonds  ^was  the  supposition  of  each  that  he 
owned  the  corporation.  No  other  conclusion  is  reconcilable  with  the 
admissions  of  Harvey  and  the  evident  knowledge  of  the  bank's  presi- 
dent ;  but  it  scarcely  is  necessary  to  say  that  the  bank  cannot  take  ad- 
vantage of  this  clear  mistake  of  law. 

[6 J  Further,  even  if  it  were  important,  the  Reliance  Company  re- 
ceived nr)  consideration  at  the  time  its  bonds  were  applied  in  pledge  to 
secure  notes  of  the  Memphis  Company.  It  is  argued  that  the  previous 
loans  to  the  Memphis  Company,  which  were  consolidated  and  repre- 
sented by  demand  notes  when  the  bonds  were  last  pledged,  were  a 
sufficient  consideration  to  sustain  this  pledge;  but  the  consideration 
(assuming  that  such  a  transaction  amounted  to  one)  moving  to  the 
Memphis  Company  was  not  a  consideration  upon  which  the  Reliance 
Company  could  lend  its  credit,  if  in  truth  any  consideration  would 
uphold  such  an  agreement.  Inevitably  then,  the  bank  fails  in  two  es- 
sential particulars  to  show  that  it  is  a  ''holder  in  due  course"  within  the 
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meaning  of  the  Tennessee  Negotiable  Instruments  Act:  In  the  first 
place,  it  did  not  take  the  bonds  "for  value" ;  and,  secondly,  it  had  no- 
tice of  the  "defect  in  the  title"  of  Harvey  to  the  bonds.  Acts  Tenn. 
1899,  p.  150.  The  question,  therefore,  does  not  arise,  upon  which 
counsel  place  so  much  stress,  whether  in  view  of  the  negotiable  char- 
acter of  the  bonds  it  can  be  said  that  the  bank  was  put  upon  notice  as 
to  Harvey's  title;  for  the  truth  is  the  bank  knew  it  was  withholding 
bonds  of  the  Reliance  Company,  not  bonds  of  Harvey,  to  secure  debts 
of  the  Memphis  Company.  As  respects  the  •Reliance  Company  the 
pledge  was  ultra  vires  and  void.  Hence  the  knowledge  of  the  bank  was 
fatal  to  the  transaction ;  it  was,  indeed,  quite  as  fatal  as  if  the  transac- 
tion had  been  conceived  and  executed  with  intent  to  defraud  the  Reli- 
ance Company,  or  as  if  the  issue  and  first  pledge  of  the  bonds  had  been 
made  with  a  like  purpose ;  for,  after  all,  knowledge  of  fraud  is  but  one 
of  the  grounds  for  denying  to  holders  of  negotiable  instruments  the 
status  of  a  holder  in  due  course.  We  may  add  that  in  view  of  these 
facts  Judge  McCall  was  right  in  holding  that  the  instant  case  cannot 
be  effectively  distinguished  in  principle  from  the  decision  of  this  court 
in  Germania  Safety  Vault  &  Trust  Co.  v.  Boynton,  71  Fed.  797,  801, 
19  C.  C.  A.  118,  121,  where,  in  speaking  of  negotiable  corporate  bonds 
that  had  been  pledged  to  secure  the  debt  of  another,  the  late  Mr.  Jus- 
tice Lurton  said  : 

"Its  [the  company's]  obligations  entered  into  tor  that  purpose  would  be 
void  In  the  hands  of  one  who  took  them  with  notice." 

See,  also.  Hatch  v.  Johnson  Loan  &  Trust  Co.,  79  Fed.  828,  836  (C. 
C.) ;  Wheeler  v.  Home  Savings  Bank,  188  111.  34,  38,  58  N.  E.  598,  80 
Am.  St.  Rep.  161. 

The  decisions  themselves  upon  which  counsel  rely  in  support  of  their 
claim  that  the  negotiable  character  of  the  bonds  warrants  the  retention 
in  issue  here,  as,  for  example,  Murray  v.  Lardner,  69  U.  S.  (2  Wall.) 
110,  121,  1'7  L.  Ed.  857,  recognize  the  rule  that  no  protection  is  fur- 
nished to  persons  dealing  in  negotiable  instruments  with  notice  of  facts 
affecting  the  validity  of  the  transactions.  And  see  King  v.  Doane,  139 
U.  S.  166,  173,  11  Sup.  Ct.  465,  35  L.  Ed.  84. 

[8]  Attention  should  here  be  called  to  counsel's  insistence  that  fraud 
is  not  specifically  alleged  or  proved  in  respect  of  any  of  the  transactions 
presented  and,  on  the  contrary,  that  the  evidence  shows  honesty  of  pur- 
pose on  the  part  of  both  the  bank  and  Harvey.  Nor  can  it  escape  at- 
tention that  the  case  does  not  present  any  question  of  preference  under 
the  bankruptcy  law ;  it  may  be  assumed,  though  it  does  not  appear  in 
the  record,  that  the  transactions  in  issue  occurred  more  than  four 
months  prior  to  the  commencement  of  the  bankruptcy  proceeding.  We 
do  not  regard  either  this  contention  of  counsel  or  the  date  of  the  bank- 
ruptcy as  material  in  a  case  like  tliis.  It  is  enough  to  know,  since  it 
appears  in  the  evidence,  that  the  Reliance  Company  has  creditors ;  that 
this  company  was  dealing,  on  the  one  hand,  with  persons  who  must 
here  be  assumed  to  have  just  claims  against  it ;  and  that  Harvey,  on  the 
other  hand,  was  undertaking  to  dispose  of  the  property  of  the  compa- 
ny in  substantial  part,  if  not  in  whole,  through  pledge  of  the  company's 
bonds  to  secure  a  debt  not  of  that  company  but  of  the  Memphis  Com- 
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pany.  Considering  the  rights,  then,  of  the  respective  parties  who  are 
here  making  claims  to  the  bonds,  the  bank,  although  in  possession  of 
the  bonds,  is  neither  a  creditor  nor  pledgee  of  the  Reliance  Company, 
while  the  trustee  is  claiming  surrender  and  cancellation  of  the  bonds  for 
the  benefit  of  acknowledged  creditors  of  that  company,  the  bankrupt ; 
in  other  words,  the  bank  holds  the  bonds  without  right,  while  the  trus- 
tee has,  through  operation  of  law,  succeeded  to  the  title  of  the  bank- 
rupt to  the  bonds.  Bankruptcy  Act  July  1,  1898,  c.  541,  §  70,  30  Stat. 
565  (Comp.  St.  1913,  §  9654).  And,  since  the  bonds  are  not  "in  the 
custody  of  the  bankruptcy  court,"  he  must  also  be  "deemed  vested  with 
all  the  rights,  remedies,  and  powers  of  a  judgment  creditor  holding  an 
execution  duly  returned  unsatisfied."  Act  June  25,  1910,  c.  412,  §  8, 
36  Stat.  840  (Comp.  St.  1913,  §  9631);  Massachusetts  Bonding  &  Ins. 
Co.  V.  Kemper,  220  Fed.  847,  851,  136  C.  C.  A.  593  (C.  C.  A.  6).  It 
follows  that  the  effect  of  the  bank's  retention  of  the  bonds  was  wrong- 
fully to  convert  them  to  its  use,  and  that  the  trustee  is  entitled  to  have 
them,  as  also  the  trust  deed,  surrendered  for  purposes  of  cancellation. 
The  decree  will  be  aflRnned,  with  costs. 


(239  Fed.  443) 

FTT.  PITT  COAL  &  COKE  CO.  v.  DISER  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  0,  1917.) 

No.  2889. 

L  Bankruptcy  ^=s>219 — ^Partnership— E}FrECT  of  ADJUDlfcATioN. 

The  adjudication  in  bankruptcy  of  a  partnership  on  a  ground  Involving 
its  insolvency,  includes  a  determination  that  the  applicable  portions  of 
the  separate  estates  of  the  partners,  as  well  as  the  partnership  estate, 
are  in  the  proceeding  to  be  subject  to  the  payment  of  the  partnership 
debts,  regardless  of  whether  all  or  any  of  the  partners  themselves  are  ad- 
Judged  bankrupt,  so  that  it  is  within  the  Jurisdiction  of  the  court  of 
bankruptcy  to  pass  on  the  acts  of  individual  partners  in  promising  to  pay 
and  in  securing  on  their  individual  properties  a  partnership  debt. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  356;  Dec.  Dig. 
«=>219.] 

2.  Bankruptcy  «=>165(2) — ^Partnership — Preferences — ^Acts  of  Partners. 

For  insolvent  partners  of  an  insolvent  firm,  within  four  months  of  pe- 
tition In  bankruptcy  against  the  firm,  to  secure  a  firm  creditor  on  their 
separate  estates,  under  the  guise  ot  treating  himf  as  their  private  creditor, 
is  a  preference ;  it  involving  the  wrongful  use  of  assets  equitably  belong- 
ing to  all  the  Joint  creditors. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  ^=s>165(2).] 

3.  Bankruptcy  ^=:9219 — Partnership— Marshaling  Assets. 

The  court,  in  proceedings  in  which  a  partnership  alone  is  adjudged 
bankrupt,  may,  even  if  acts  of  partners  in  securing  a  firm  creditor  on 
their  individual  properties  do  not  amount  to  technical  preferences,  set 
them  aside  under  its  power,  given  by  Bankr.  Act  July  1,  1898,  c.  541,  § 
6g,  30  Stat  547  (CJomp.  St  1913,  §  9589),  to  marshal  the  assets  of  the 
partnership  estate  and  the  individual  estate,  so  as  to  prevent  preferences 
and  secure  the  equitable  distribution  of  the  property  of  the  several  es- 
tates. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  356 ;  Dec.  Dig. 
«=>219.] 

^s»For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
152  C.C.  A.— 21 
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Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Northern  District  of  Ohio;  John  H.  Clarke, 
Judge. 

Petition  by  Oscar  Diser,  trustee  in  bankruptcy,  against  the  Ft.  Pitt 
Coal  &  Coke  Company  and  others.  From  an  adverse  decree,  the 
named  company  appeals.    Affirmed. 

G.  T.  Ohl,  of  Youngstown,  Ohio,  for  appellant. 
J.  W.  Ford,  of  Youngstown,  Ohio,  for  appellees. 

Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and 
HOLLISTER,  District  Judge. 

WARRINGTON,  Circuit  Judge.  John  L.  Greer,  William  G.  Greer, 
and  Robert  C.  Greer  were  partners  and  dealing  in  coal  at  Youngstown, 
Ohio,  under  the  firm  name  of  Greer  Bros.,  when  (on  February  26, 
1915)  the  involuntary  petition  in  bankruptcy  was  filed  which  gave 
rise  to  the  present  controversy.  The  petition  alleged  that  "Greer 
Bros."  were  "insolvent,  and  that  within  four  months  next  preceding" 
they  had  committed  certain  acts  of  bankruptcy,  among  which  was  an 
unlawful  preference  made  in  favor  of  the  Ft.  Pitt  Coal  Company  of 
Pittsburgh,  and  the  prayer  was  that  "Greer  Bros,  may  be  adjudged 
*  *  *  to  be  bankrupt."  In  March  following,  John  L.  Greer,  Wil- 
liam G.  Greer,  and  Robert  C.  Greer  were  "declared  and  adjudged  bank- 
rupts as  a  partnership."  Whether  the  form  of  the  petition  and  that 
of  the  adjudication  were  regarded  by  the  trial  judge,  the  present  Mr. 
Justice  Clarke,  as  involving  both  the  partnership  and  the  individuals 
compjosing  it,  in  the  sense  that  all  were  aHke  adjudged  bankrupt,  is  not 
certain;  but  it  is  clear  that  the  court  exercised  jurisdiction  over  the 
property  both  of  the  partnership  and  the  individual  partners,  and  that 
this  was  done  without  objection  on  the  part  of  either  the  partnership 
or  any  of  its  members.  However,  one  of  the  firm  creditors,  the  Ft. 
Pitt  Company,  to  whom  both  the  referee  and  the  trial  judge  found 
that  unlawful  preferences  had  been  given,  reserved  exceptions  to  such 
findings,  and  particularly  to  the  portions  which  concerned  transactions 
had  between  that  company  and  two  members  of  the  partnership.  The 
important  question  for  decision  here  grows  out  of  the  transactions  last 
mentioned. 

The  bankrupt  partnership  was  indebted  to  the  Ft.  Pitt  Company  in 
the  sum  of  $4,373.30.  In  December,  1914,  the  company  placed  its  claim 
in  the  hands  of  an  attorney  for  collection,  and  on  the  31st  of  the  month 
the  matter  was  adjusted  by  giving  to  the  Ft.  Pitt  Company  two  cog- 
novit notes  and  certain  security.  One  of  the  notes  was  for  $4,000, 
signed  by  Greer  Bros,  and  two  members  of  the  firm,  viz.,  John  L. 
Greer  and  Robert  C.  Greer,  and  secured  by  a  mortgage  of  that  date 
on  the  real  estate  of  Robert  C.  Greer;  and  this  note  was  further 
secured  by  a  chattel  mortgage  of  the  same  date  on  the  personal  prop- 
erty of  the  firm  and  the  personal  property  of  John  L.  Greer,  but  this 
instrument  was  not  filed  according  as  the  Ohio  statute  required ;  the 
filing  was  delayed  until  February  6,  1915.  The  other  cognovit  note 
was  signed  by  Greer  Bros.,  John  L.  Greer,  and  Robert  C.  Greer,  and 
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was  for  $373.30.  Judgment  was  taken  on  this  note,  February  28,  1915, 
against  "J.  L.  Greer  and  Robert  Greer,  partners  trading  as  Greer 
Bros.,  and  individually." 

The  trustee  in  bankruptcy,  Oscar  Diser,  was  appointed  April  10, 
1915,  and  petitions  were  filed  later  by  him,  asking  sales  of  the  personal 
property  of  both  the  partnership  and  John  L.  Greer  and  the  real 
property  of  Robert  C.  Greer,  and  praying,  among  other  things,  that 
the  Ft.  Pitt  Cortipany  be  required  to  appear  and  set  up  by  answer 
such  interest  as  it  claimed  to  have  in  this  personal  and  real  property. 
The  Ft.  Pitt  Company,  through  separate  answers  and  cross-petitions, 
alleged  its  claims  in  respect  of  both  classes  of  property,  and  prayed 
for  orders  finding  the  validity,  extent,  and  priority  of  its  liens  under 
the  judgment,  the  chattel  mortgage,  and  the  real  estate  mortgage,  and 
directing  sale  of  the  personal  property  clear  of  incumbrances  and  trans- 
fer of  its  lien  to  the  sales  proceeds,  but  objected  to  any  order  of  sale 
of  the  real  estate,  and,  on  the  contrary,  asked  that  the  application  for 
such  sale  be  dismissed.  The  trustee  filed  an  answer  to  the  cross-peti- 
tion of  the  Ft.  Pitt  Company  as  to  the  real  estate  of  Robert  C.  Greer, 
denying  that  the  company  obtained  a  lien  thereon  through  the  note 
and  mortgage  before  mentioned,  and  alleging  that  such  note  and  mort- 
gage amounted  to  a  preference. 

Evidence  was  received  under  the  issues  so  presented,  and  findings 
and  orders  were  made  in  substance  as  follows :  Ca)  That  the  note  for 
$4,000,  and  the  chattel  mortgage  covering  the  personalty  of  the  part- 
nership and  of  John  L.  Greer,  each  constituted  a  preference  against 
partnership  creditors  in  favor  of  the  Ft.  Pitt  Company ;  all  the  per- 
sonal property  was  sold,  according  to  order,  and  the  proceeds  derived 
from  the  sale  of  the  firm's  portion  were  ordered  to  be  distributed,  but 
the  proceeds  arising  from  the  sale  of  John  L.  Greer's  portion  were  re- 
tained subject  to  further  order,  (b)  That  the  judgment  on  the  note  for 
$373.30  and  the  mortgage  on  Robert  C.  Greer's  realty  each  also  consti- 
tuted a  preference  against  the  partnership  creditors  in  favor  of  the  Ft. 
Pitt  Company ;  orders  were  entered  directing  the  realty  to  be  sold  and 
the  proceeds,  after  satisfaction  of  liens  found  in  favor  of  persons  other 
than  the  Ft.  Pitt  Company,  to  be  distributed  among  the  general  cred- 
itors. The  Ft.  Pitt  Company  appeals.  The  company  has  also  sought 
to  have  the  proceedings  revised  in  matter  of  law,  but  the  appeal  was 
its  true  remedy,  and  hence  the  petition  to  revise  will  be  dismissed. 

[1]  We  see  no  reason  to  disturb  the  findings  as  made  by  the  referee 
and  the  trial  judge.  The  only  questions  requiring  consideration  are 
whether  the  findings  and  orders  made  in  respect  of  the  acts  of  John 
L.  Greer  and  Robert  C.  Greer  in  promising  to  pay  a  partnership  debt 
and  in  securing  it  were  within  the  jurisdiction  of  the  court,  and,  if  so, 
whether  the  transactions  effected  preferences  against  the  partnership 
creditors.  As  to  the  question  of  jurisdiction,  if  it  could  safely  be  said 
that  the  members  composing  the  partnership,  as  well  as  the  partner- 
ship itself,  were  each  adjudged  bankrupt,  the  court's  jurisdiction  could 
not  be  questioned.  We  prefer,  however,  to  assume  that  the  bank- 
ruptcy proceeding  and  the  adjudication  were  aimed  at  the  partnership 
alone ;  for  upon  this  hypothesis,  as  well  as  upon  the  other,  we  think  the 
jurisdiction  of  the  court  reached  the  property  of  the  individual  mem- 
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bers.  This  is  because  of  the  necessity  in  this  instance  to  resort  to 
the  property  of  the  individuar  members  of  the  partnership  in  order  to 
wind  up  its  affairs;  indeed,  one  of  the  essential  facts  alleged  in  the 
petition  and  necessarily  found  by  the  adjudication  was  the  insolvency 
of  the  partnership,  and  the  conclusive  inference  is  that  the  partners 
themselves  were  insolvent,  since  insolvency  of  a  partnership  is  impos- 
sible while  its  members  are  able  to  pay  its  debts.  It  is  to  be  added 
that  the  copartners  here  made  no  objection;  indeed,  they  in  effect 
assented  to  the  orders  of  the  court,  entered  upon  the  petition  of  the 
trustee,  directing  sales  of  the  individual  property. 

It  is  settled  that  where  a  partnership  is  declared  bankrupt  on  a 
ground  involving  its  insolvency,  although  one  or  more,  but  not  all,  of 
the  individual  members  are  declared  bankrupt,  the  effect  of  the  ad- 
judication is  to  draw  to  the  jurisdiction  and  administration  of  the 
bankruptcy  court  the  separate  estates  of  all  the  partners  as  well  as  the 
partnership  estate.  This  was  so  decided  in  Francis  v.  McNeal,  186 
Fed.  481,  485,  108  C.  C.  A.  459  (C.  C.  A.  3),  affirmed  in  228  U.  S.  695, 
701,  33  Sup.  Ct.  701,  702,  57  L.  Ed.  1029,  L.  R.  A.  1915E,  706,  Mr. 
Justice  Holmes  saying : 

**0n  the  other  hand,  it  would  be  an  anomaly  to  allow  proceedings  in  bank- 
ruptcy against  joint  debtors,  from  some  of  whom,  at  any  time  before,  pend- 
ing, or  after  the  proceeding,  the  debt  could  be  collected  in  full.  If  such  pro- 
ceedings were  allowed,  it  would  be  a  further  anomaly  not  to  distribute  all  the 
partnership  assets.  Yet  the  individual  estate,  after  paying  private  debts,  is 
part  of  those  assets  so  far  as  needed.  Section  5f.  Finally,  it  would  be  a 
third  incongruity  to  grant  a  discharge  in  such  a  case  from  the  debt  consid- 
ered as  joint,  but  to  leave  the  same  persons  liable  for  it  considered  as  sev- 
eral. We  say  the  same  persons,  for,  however  much  the  diflPerence  between 
firm  and  member  under  the  statute  be  dwelt  upon,  the  firm  remains  at  com- 
mon law  a  group  of  men,  and  will  be  dealt  with  as  such  in  the  ordinary  courts 
for  use  in  which  the  discharge  is  granted.  If,  as  in  the  present  case,  the 
partnership  and  individual  estates  together  are  not  enough  to  pay  the  part- 
nership debts,  the  rational  thing  to  do,  and  one  certainly  not  forbidden  by  the 
act,  is  to  administer  both  in  bankruptcy.  If  such  a  case  is  within  section  6h, 
it  is  enough  that  Francis  never  has  objected  to  the  Ann  property  being  ad- 
ministered by  the  trustee." 

The  same  rule  was  laid  down  in  Dickas  v.  Barnes  (1905)  140  Fed. 
849,  851,  72  C.  C.  A.  261,  263,  5  L.  R.  A.  (N.  S.)  654  (C.  C.  A.  6), 
where  Judge  Severens  said : 

"One  who  combines  with  others  in  a  partnership  enterprise  becomes  bound 
for  the  payment  of  the  partnership  debts.  As  partner  he  shares  the  fortunes 
of  the  partnership.  In  certain  circumstances  it  may  become  subject  to  the 
exercise  of  the  powers  of  a  court  of  bankruptcy,  where  its  resources  will  be 
gathered  in  to  satisfy  the  claims  of  creditors.  One  of  those  resources  is  the 
liabUity  of  the  partner,  for  which  his  individual  property  stands  charged. 
It  is  true  that  by  virtue  of  the  rule  in  equity,  as  well  as  in  bankruptcy,  for 
the  marshaUng  and  distribution  of  assets,  his  individual  property  is  first  ap- 
plicable to  the  payment  of  his  private  debts,  if  there  be  any.  The  surplus 
then  becomes  assets  for  the  payment  of  the  partnership  creditors."  i 

1  Of  course,  such  decisions  as  these  concern  the  effect  of  the  present  Bank- 
ruptcy Act,  which  treats  a  partnership  as  a  distinct  entity,  and  so  gives  rise 
to  the  question  how  the  court  adjudicating  a  firm  bankrupt,  but  not  its  indi- 
vidual members,  may  reach  the  property  of  the  nonbankrupt  partners.  The 
decision  in  Dickas  v.  Barnes  was  criticized  by  Prof.  Brannan  in  June,  1907 
(^  Harvard  Law  Review,  589).    It  was,  however,  held,  in  harmony  velth  the 
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Again,  m  Armstrong  v.  Fisher,  224  Fed.  97,  99,  139  C.  C.  A.  653, 
655  (C  C.  A.  8),  Judge  Sanborn  said: 

**Tbe  second  objection  raises  this  question:  May  a  court  of  bankruptcy 
which  has  adjudged  a  partnership,  composed  of  two  members,  and  one  of  its 
members,  bankrupt,  draw  to  Itself  and  administer  the  property  of  the  other 
member,  and  require  him  to  file  a  list  of  hl3  Individual  creditors  and  a  sched- 
ule of  his  assets?  There  was  a  time  when  this  question  was  debatable. 
*  *  *  But  it  Is  so  no  longer.  The  Supreme  Ck)urt  of  the  United  States  has 
decided  that  the  provision  of  section  5h  of  the  Bankruptcy  Law,  ♦  *  * 
that  *ln  the  event  of  one  or  more,  but  not  all,  of  the  members  of  a  partnership 
being  adjudged  bankrupt,  the  partnership  property  shall  not  be  administered 
in  bankruptcy,  unless  by  consent  of  the  partner  or  partners  not  adjudged 
bankrupt,'  which  counsel  for  the  petitioner  Invoke,  is  Inapplicable  to  a  case  of 
this  character,  la  limited  In  its  effect  to  those  cases  in  which  one  or  more, 
but  not  all,  of  the  partners  have  been,  and  the  partnership  has  not  been,  ad- 
Judged  bankrupt,  and  that,  even  if  such  a  case  as  that  in  hand  were  governed 
by  section  5h,  the  failure  of  the  petitioner  to  object  to  the  administration  of 
the  partnership  property  in  bankruptcy  and  himself  to  settle  the  partnership 
business, .  would  estop  him  from  successfully  claiming  that  his  Individual  es- 
tate could  not  be  drawn  into  and  administered  by  the  bankruptcy  court. 
Francis  v.  McNeal,  228  U.  S.  605,  700,  701  [33  Sup.  Ct  701,  67  L.  Ed.  1029, 
L.  R.  A.  1915E,  706]." 

The  rule  was  also  applied  in  Menke  v.  Sunderman,  186  Fed.  486,  108 
C.  C.  A.  464  (C.  C.  A.  3) ;  In  re  Stokes,  106  Fed.  312  (D.  C),  by  pres- 
ent Circuit  Judge  McPherson ;  In  re  Lattimer,  174  Fed.  824,  826  (D. 
C.) ;  In  re  Hansley  &  Adams,  228  Fed.  564,  566  (D.  C).  To  the  same 
effect  is  In  re  Meyer,  98  Fed.  976,  979,  39  C.  C.  A.  368  (C.  C.  A.  2),  ap- 
proved in  Vaccaro  v.  Security  Bank,  103  Fed.  436,  442, 43  C.  C.  A.  279 
(C.  C.  A.  6),  which  in  turn  is  approved  in  Francis  v.  McNeal,  supra, 
228  U.  S.  at  702,  33  Sup.  Ct.  701,  57  L.  Ed.  1029,  L.  R.  A.  1915E,  706. 

The  logic  of  the  foregoing  decisions  is  that  the  adjudication  in 
bankruptcy  of  a  partnership  on  a  ground  involving  its  insolvency,  in- 
cludes a  determination  that  the  applicable  portions  of  the  separate 
estates  of  the  partners,  as  well  as  the  partnership  estate,  are  in  that  pro- 
ceeding to  be  subjected  to  the  payment  of  the  partnership  debts,  re- 
gardless of  whether  all  or  any  of  the  partners  themselves  are  adjudged 
bankrupt.  It  was  therefore  well  within  the  jurisdiction  of  the  court 
below  to  pass  upon  the  acts  of  John  L.  Greer  and  Robert  C.  Greer  in 
promising  to  pay  and  in  securing  a  partnership  debt. 

[2]  We  come  next  to  the  question  whether  the  acts  of  these  two 
partners  effected  preferences  against  the  partnership  creditors.  It  is 
objected  that  their  acts  could  not  amount  to  preferences ;  for  (a)  the 
partners  have  not  been  adjudged  bankrupt,  and  (b)  their  acts  at  most 
had  the  effect  of  making  the  Ft.  Pitt  Company  the  individual  cred- 
itor of  each  of  these  partners,  in  addition  to  its  existing  rights  as  a 
creditor  of  the  partnership.  The  argument  made  in  support  of  the  first 
of  these  grounds  is  that  under  section  60  preferences  can  be  predicated 
only  of  the  acts  of  persons  who  have  subsequently  been  declared  bank- 
rupt, and  therefore  that  the  acts  of  these  partners  cannot  be  regarded 

principle  of  that  decision,  In  Re  Telfer,  184  Fed.  224,  106  O.  C.  A.  866  (O.  O. 
A.  6),  that  the  bankruptcy  provisions  recognizing  the  partnership  entity  were 
designed  to  be  remedial,  rather  than  to  change  the  substantive  rights  of  either 
bankrupt  partnershliNs  or  their  creditors. 
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as  preferences;  and  for  a  like  reason  it  is  said  that  the  judgment 
obtained  by  the  Ft.  Pitt  Company  against  these  partners  individually 
cannot  be  treated  as  falling  within  section  67f ,  since  that  section  relates 
only  to  judgments  obtained  against  a  person  who  is  "adjudged  a  bank- 
rupt." It  is  urged  in  support  of  the  second  of  these  grounds  that, 
in  view  of  the  partnership  entity,  as  recognized  by  the  Bankruptcy  Act, 
the  portions  of  the  separate  estates  of  these  two  partners  not  needed 
to  pay  their  private  debts  were  not  chargeable  with  the  partnership 
debts  until  the  partnership  estate  should  be  exhausted,  and  hence  that 
it  was  open  to  the  partners  each  to  make  the  Ft.  Pitt  Company  his  pri- 
vate creditor  and  so  charge  his  whole  separate  estate  with  the  payment 
of  the  company's  claim  and  in  priority  to  the  partnership  creditors. 
While  both  of  these  grounds  may  seem  at  first  blush  to  be  technically 
correct,  yet  in  a  case  like  this  they  are  devoid  of  merit.  In  the  first 
place,  they  yield  no  recognition  to  the  principle  that  at  the  time  the 
acts  in  question  were  committed,  the  partners  were  liable  in  solido  for 
the  debts  of  the  partnership.  It  was  found  below  by  the  referee  and 
the  trial  judge,  and  the  findings  are  undoubtedly  correct,  that  on  the 
date  of  these  acts  (and  they  occurred  within  four  months  before  the 
filing  of  the  petition)  the  partners  were  both  insolvent;  indeed,  the 
most  that  is  claimed  in  this  respect  is  that  the  partners  would  have 
been  solvent  but  for  their  liability  upon  the  firm  debts.  Hence,  if  the 
judgment  and  the  two  mortgages  were  permitted  to  stand,  they  would 
operate  to  transfer  not  only  the  portions  of  the  separate  property  of 
these  members  which  must  first  be  devoted  to  the  payment  of  their 
private  debts,  but  also  the  portions  which  are  subject  to  the  debts  of 
the  partnership.  After  referring  to  the  entity  of  a  firm  as  distinct 
from  its  members,  Mr.  Justice  Holmes  said,  in  Francis  v.  McNeal, 
supra,  228  U.  S.  at  page  699,  33  Sup.  Ct.  at  page  702,  57  L.  Ed.  1029, 
L.  R.  A.  1915E,  706: 

"But  the  fact  remains  as  true  as  ever  that  partnership  dehts  are  debts  of 
the  members  of  the  firm,  and  that  the  individual  liability  of  the  members  is 
not  collateral  like  that  of  a  surety,  but  primary  and  direct,  whatever  prior- 
ities there  may  be  in  the  marshaling  of  assets.  The  nature  of  the  liability 
is  determined  by  the  common  law,  not  by  the  possible  intervention  of  the 
Bankruptcy  Act" 

In  the  next  place,  upon  facts  almost  identical  with  those  attending 
the  acts  of  John  L.  Greer  and  Robert  C.  Greer,  it  was  held  in  Mills  v. 
J.  H.  Fisher  &  Co.,  159  Fed.  897,  901,  87  C.  C.  A.  77,  81,  16  L.  R.  A. 
(N.  S.)  656  (C.  C.  A.  6),  that  such  acts  constitute  acts  of  bankruptcy, 
because  they  operate  to  transfer  partnership  assets  to  one  partnership 
creditor  against  the  interests  of  the  other  creditors  of  the  same  class, 
and  so  effect  preferences  against  the  partnership  creditors.  True, 
such  preferential  acts  are  performed  in  the  names  of  the  partners,  yet 
their  operation  and  effect  are  in  substantial  measure  to  transfer  assets 
equitably  belonging  to  the  partnership  creditors  to  the  favored  cred- 
itor of  that  class.    The  late  Mr.  Justice  Lurton  said  in  the  Mills  Case : 

"Upon  the  facts  stated  In  this  petition  it  is  obvious  that  when  one  member 
of  a  firm,  which  is  insolvent  and  without  assets,  applies  his  whole  separate 
estate  in  satisfaction  of  one  Joint  liability,  that  creditor  wiU  receive  a  greater 
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percentage  of  his  debt  tban  other  creditors  of  the  same  class.    This,  at  last, 
is  the  supreme  test  of  a  preference." 

The  inevitable  effect  of  this  ruling  is  completely  to  answer  the  in- 
sistence that  the  partners  might  through  the  same  acts  favor  a  single 
creditor  of  the  firm  by  making  him  also  an  individual  creditor  of 
themselves,  since  such  acts  cannot  simply  under  another  name  or  pur- 
pose escape  the  vice  of  creating  preferences;  for  the  transactions, 
however  characterized,  necessarily  involve  the  wrongful  use  of  as- 
sets equitably  belonging  to  all  the  joint  creditors.  Surely  insolvent 
partners  of  an  insolvent  partnership  cannot  rightfully  devote  the  whole 
of  their  separate  estates  to  the  benefit  of  a  single  firm  creditor  under 
the  guise  of  treating  him  as  their  private  creditor,  and  so  ignore  their 
joint  and  several  liability  to  all  the  firm  creditors. 

[3]  Further,  if  we  were  in  error  in  treating  the  acts  of  these  two 
partners  as  preferences  and  as  a  wrongful  appropriation  of  assets  eq- 
uitably belonging  to  the  partnership  creditors  to  the  use  of  a  single 
creditor  of  that  class,  it  cannot  escape  attention  that  the  practical  effect 
of  the  acts  of  these  partners  is  the  same  as  it  would  have  been  had 
the  partners,  as  well  as  the  partnership,  been  adjudged  bankrupt,  in 
which  case  their  acts  would  tmquestionably  have  been  open  to  a 
charge  of  technical  preference ;  and  in  view  of  the  facts  already  shown 
that  the  adjudication  actually  made  resulted  in  drawing  these  individ- 
ual assets  into  the  jurisdiction  and  administration  of  the  bankruptcy 
court,  and  since  in  every  equitable  sense  these  acts  were  the  equivalents 
of  technical  preferences,  the  court  itself  might  well  set  them  aside  in 
virtue  of  its  power  under  section  5g  to  "marshal  the  assets  of  the  part- 
nership estate  and  the  individual  estates  so  as  to  prevent  preferences 
and  secure  the  equitable  distribution  of  the  property  of  the  several 
estates."  Judge  Lowell  said  of  section  5g  in  Re  Denning  (D.  C.)  114 
Fed.  219,  221 : 

"Moreover,  section  6g  of  the  Bankruptcy  Act  was  intended,  I  believe,  to 
dear  up  the  whole  matter,  and  to  permit  the  court  to  deal  with  conversions 
of  tliis  kind  so  as  not  only  to  prevent  preference  in  the  technical  meaning  of 
that  word,  but  also  so  as  to  'secure  the  equitable  distribution  of  the  property 
of  the  several  estates.' " 

This  view  of  Judge  Lowell  is  in  accord  with  that  of  the  late  Cir- 
cuit Judge  Adams,  who,  as  District  Judge,  decided  the  case  of  In  re 
Jones,  100  Fed.  781.  There  an  insolvent  member  of  an  insolvent  firm 
caused  his  overdue  individual  note  to  be  indorsed  in  the  name  of  the 
firm  without  any  new  consideration  moving  to  the  firm.  Judge  Adams, 
in  view  of  the  creditor's  knowledge  of  these  conditions,  held  this  to  be 
a  fraudulent  attempt  to  prefer  the  holder  of  the  note  over  other  cred- 
itors by  converting  the  individual  debt  of  the  maker  into  a  partner- 
ship obligation,  and,  under  the  power  vested  in  the  court  by  section 
5g  to  marshal  the  assets  of  the  bankrupts  "so  as  to  prevent  prefer- 
ences and  secure  the  equitable  distribution  of  the  property,"  denied  the 
right  to  prove  the  note  as  a  claim  against  the  joint  estate. 

We  may  add  that  in  our  view  the  instant  case  cannot  on  principle  be 
effectively  distinguished  from  what  it  would  have  been  had  the  part- 
ners themselves  been  adjudged  bankrupts.    It  is  clear  that  if  this  had 
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happened  there  would  have  been  no  room  for  the  contentions  made 
here.  What  is  sought  to  be  done  is  opposed  to  the  principle  of  equi- 
table distribution  embodied  in  the  Bankruptcy  Act ;  it  would  give  ex- 
clusively to  one  joint  creditor  the  entire  joint  assets  of  the  insolvent 
partners ;  it  would  not,  of  course,  defeat  the  claims  of  their  individ- 
ual creditors,  but  it  would  prevent  the  other  joint  creditors  from  sharing 
equally  with  the  Ft.  Pitt  Company  in  the  surplus  of  these  two  individ- 
ual estates ;  and  we  cannot  think  that  in  the  presence  of  an  adjudica- 
tion against  the  firm  the  absence  of  a  formal  proceeding  against  the 
partners  is  sufficient  to  entitle  them  or  their  favored  creditor  success- 
fully to  resist  the  rule  which  plainly  would  be  applicable  under  an  ad- 
judication against  both  the  firm  and  the  partners  (In  re  Frazer,  221 
Fed.  83,  85  [D.  C] ;  In  re  Hull,  224  Fed.  796,  799  [D.  C.]),  although 
the  facts  of  the  latter  case  were  not  regarded  as  sufficient  to  constitute 
a  preference. 

Upon  all  these  considerations,  we  hold  that  the  acts  of  John  L.  Greer 
and  Robert  C.  Greer  in  undertaking  to  pay  the  debt  of  the  partnership, 
and  to  secure  such  debt,  operated  to  create  forbidden  preferences  as 
against  the  general  creditors  of  the  partnership  estate,  and  so  justified 
the  court  in  setting  them  aside;  hence  the  decree  will  be  aflBrmeA 


(239  F^  450) 

LUCAS  v.  SCOTT  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit     January  8,  1917.) 

No.  2840. 

1.  Wills  ^c»440 — Construction— Intention  of  Testatob. 

The  cardinal  rule  for  the  construction  of  wills  Is  to  ascertain  the  In- 
tention of  the  testator,  which  is  to  be  found  from  the  language  of  the  will 
and  the  entire  context  thereof,  and  not  from  isolated  provisions  or  ex- 
pressions; and,  having  ascertained  the  general  purpose  of  the  testator, 
the  court  is  to  be  guided  by  that,  rather  than  by  arbitrary  or  technical 
rules. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  §  956 ;  Dec.  Dig.  «=> 
440.] 

2.  Wills  ^=»602(1) — Construction— Devise  op  Land. 

A  testator,  who  owned  a  tract  of  land  then  under  lease  for  25  years, 
provided  by  article  I  of  his  will  that  one-third  of  the  rental  should  be 
paid  to  his  widow  and  the  renialnlng  two-thirds  to  his  "children  or  sur- 
viving children"  in  equal  shares,  with  a  further  provision  that  in  case 
of  the  death  of  the  widow  her  share  should  be  equally  divided  among  the 
children  or  surviving  children.  Article  3  provided:  "At  the  expiration 
of  the  25  years  lease  *  ♦  *  it  is  my  sincere  wish  and  will  that  my 
lands  shall  befall  in  equal  shares  and  interest  upon  my  three  sons* 
*  *  *  or  then  surviving  sons  or  son,  provided,  however,  that  at  such  a 
time  these  my  sons  or  son,  shall  pay  to  each  one  of  my  daughters  or  sui^ 
viving  daughters  the  sum  of  $5,000;"  also  that  in  case  one  or  more  of 
the  sons  should  not  make  such  payment  the  others  or  other  son  should 
"have  the  right  to  buy"  the  whole  of  the  land  by  making  the  paynfents 
to  the  daughters  and  paying  the  same  amount  each  to  the  shortcoming 
sons  or  son.  By  article  4  it  was  provided  that,  should  such  payments 
not  be  made,  the  land  should  be  sold  or  leased,  and  the  money  derived 
from  the  sale  or  lease  "equally  divided  amongst  my  children  or  their 

^=»For  other  cases  see  same  topic  $t  KET-NUMBBR  In  all  Key-Numbered  Digests  St  Indexes 
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lawful  heirs  and  asslgna*'  Held,  tliat  the  words  "daugliters  <Mr  sarTiving 
daughters"  In  article  3  were  used  in  the  same  sense  as  the  words  "my 
children  or  surviving  children*'  in  article  1,  as  nieaning  the  daughters 
who  survived  the  testator  and  not  those  who  survived  the  lease ;  that  the 
paramount  purpose  of  the  testator,  as  gathered  from  all  of  the  provi- 
sions of  the  will,  was  to  leave  the  land  to  his  chUdien  who  survived  him, 
and  to  vest  an  equal  estate  therein  in  each,  subject  to  a  contingent  de- 
feasance, on  terminaticm  of  the  lease,  of  the  interest  of  the  daughters  and 
of  any  shortcoming  son  by  the  payment  to  him  of  cash  by  one  or  more 
of  the  then  surviving  sons,  in  case  any  of  them  should  exercise  the  option. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  {{  1351,  1352,  1359; 
Dec.  Dig.  <5=»602(l).l 

3.   POWEBS  «=»28— ASSIGNABILITT. 

Under  article  8  of  said  will,  construed  in  the  light  of  its  other  provi- 
sions and  of  the  testator's  general  purpose  and  ''sincere  wish"  as  therein 
expressed,  the  privilege  given  the  sons,  or  either  of  them,  of  acquiring  the 
interests  of  the  daughters  in  the  land,  was  personal,  and  not  assignable, 
and  a  grantee  of  the  sons  could  not  enforce  such  right  of  purchase. 

[Ed.  Note. — ^For  other  cases,  see  Powers,  Cent  Dig.  §  79;  Dec  Dig. 
«=>28.] 

In  Error  to  the  Supreme  Court  of  the  Territory  of  Hawaii. 

Action  by  Mary  N.  Lucas  against  Walter  W.  Scott,  Janet  M.  Scott, 
and  Rubena  F.  Scott,  minors,  and  the  Bishop  Trust  Company,  Limited^ 
guardian  of  their  estate.  Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

This  is  a  writ  of  error  to  review  the  judgment  of  the  Supreme  CJourt  of 
Hawaii  upon  a  case  submitted  to  that  court  under  sections  2381,  2382,  and 
2383  of  the  Revised  Laws  of  Hawaii  of  1915,  upon  an  agreed  statement  of  the 
facts.  The  facts  as  agreed  to  are  substantially  the  following:  Christian 
Henry  Bertelmann,  of  Hawaii,  died  on  or  about  February  15,  1895,  being  at 
that  time  seised  in  fee  of  the  lands  which  are  the  subject  of  the  controversy. 
He  owned  other  pn^erty  not  involved  in  the  suit  He  left  surviving  him 
three  sons,  Frank,  Henry,  and  Christian,  and  six  daughters,  Catherine,  An- 
geline,  Wilhelmina,  Justine,  Josephine,  and  Beatrice,  who  all  still  survive,  ex- 
cepting Catherine,  who  died  on  or  about  September  10,  1906,  leaving  surviving 
her  three  chUdren,  Walter  W.  Scott,  Janet  M.  Scott,  and  Rubena  F.  Scott,  the 
defendants  in  error  in  the  present  case.  Catherine's  husband  died  in  Janu- 
ary, 1908.  The  testator's  widow  died  in  September,  1915.  The  Bishop  Trust 
Company,  Limited,  is  the  guardian  of  the  estate  of  the  three  minors,  the  de- 
fendants in  error  herein.  Bertelmann  left  a  will,  which  was  executed  Decem- 
ber 12,  1891.  The  will  was  admitted  to  probate  April  18, 1895.  Mary  N.  Lucas, 
the  plaintiff  in  error,  has  by  various  conveyances  acquired  all  the  right,  title, 
and  interest  of  the  three  sons  and  the  five  living  daughters  of  the  testator 
under  the  will.  On  November  1,  1890,  the  testator  leased  to  the  Kilauea  Sugar 
Company  all  of  the  lands  which  are  the  subject  of  the  present  controversy 
for  the  term  of  25  years  from  that  date,  and  that  lease  continued  in  operation 
until  November  1,  1915.  The  will  contained  certain  specific  devises  of  prop- 
erty to  the  widow  and  to  each  of  the  sons  and  daughters.  Then  foUowed  the 
third  and  fourth  articles  which  contain  the  provisions  out  of  which  the  pres- 
ent controversy  arises: 

"Third.  At  the  expiration  of  the  25  years  lease  with  the  Kilauea  Sugar 
Company  it  is  my  sincere  wish  and  will  that  my  lands  shall  befall  in  equal 
shares  and  interest  upon  my  three  sons  Frank  Charles,  Henry  Godfrey  and 
Christian  Sylvester  Bertelmann,  or  then  surviving  sons  or  son.  Provided 
however  that  at  such  a  time  these  my  sons  or  son  shall  pay  to  each  one  of 
my  daughters  or  surviving  daughters  the  sum  of  five  thousand  dollars,  $5,000. 
In  case  one  or  two  of  my  sons  should  be  at  that  time,  or  within  a  year  from 
that  time  unable  to  furnish,  produce  or  raise  the  necessary  amount  to  pay  to 

^=»For  other  cases  see  same  topic  9t  KET-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexea 
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each  one  of  my  daughters  or  surviving  daughters  his  share  of  the  $5«000  per 
capita^  the  two  or  the  one  of  my  sons  will  have  a  right  to  buy  the  whole  of 
my  lands  now  leased  to  the  K.  S.  Co.  by  paying: 

"1.  To  each  of  my  daughters  or  surviving  daughters  the  amount  aforesaid 
of  $5,000. 

"2.  To  my  shortcoming  son  or  sons  the  same  amount  of  ^,000  eadi,  being 
the  same  share  as  will  be  paid  to  my  daughters.  By  doing  so,  they  my  sons 
or  he  my  son  will  enter  In  full  possession  of  all  my  lands ;  and  their  or  his 
rtght  and  title  will  be  undlsputable,  provided  they  or  he  (my  sons  or  son) 
comply  and  fulfill  the  above  mentioned  conditions. 

"3.  To  my  wife  Susan  Bertelmann  a  life  rent  of  |2,000  per  annum.  I  make 
the  payment  of  all  these  amounts  above  given  a  charge  upon  all  my  estate. 

"Fourth.  Should  none  of  my  sons  be  able  to  pay  these  amounts,  then  my 
lands  will  be  sold  at  public  auction,  or  leased  over  again  according  to  cir- 
cumstances and  best  advantage  of  my  family.  The  money  deriving  from  said 
sale  or  lease  will  be  equally  divided  amongst  my  children  or  their  lawful 
heirs  and  assigns  after  the  distributive  share  of  dower  will  have  been  given  to 
my  wife  Susan  Bertelmann  according  to  law." 

Antonio  Perry,  of  Honolulu,  T.  H.,  for  plaintiflF  in  error. 

E.  A.  Mott-Smith,  of  Honolulu,  T.  H.,  for  defendants  in  error. 

Before  GILBERT,  ROSS',  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  It  is 
the  contention  of  the  defendants  in  error  that  the  words  ''surviving 
daughters"  in  article  third  relate  to  the  time  of  the  testator's  death; 
that  Catherine,  who  survived  the  testator,  but  died  before  the  expira- 
tion of  the  lease,  was  a  surviving  daughter  within  the  meaning  of  that 
article ;  that  under  the  will  a  vested  estate,  a  one-ninth  interest,  was  de- 
vised to  her  which  upon  her  death  descended  to  her  three  children; 
that  although,  if  Catherine  had  survived  the  expiration  of  the  lease 
and  her  interest  could  have  been  defeated  by  the  payment  of  $5,000 
to  her  by  her  brothers,  that  interest  now  vested  in  the  children  cannot 
be  defeated,  because  the  condition  therein  expressed  has,  by  her  death 
before  the  expiration  of  the  lease,  become  impossible  of  performance, 
and  that  therefore  the  three  children  now  own  an  undivided  one-ninth 
interest  indefeasible  in  the  lands  mentioned  in  article  third. 

The  plaintiff  in  error  contends  that  the  expiration  of  the  lease  and 
not  the  death  of  the  testator  is  the  period  of  survivorship  referred  to 
in  the  phrase  "surviving  daughters"  used  in  article  third,  and  that 
Catherine  was  not  a  surviving  daughter  within  the  meanin^f  of  that 
article ;  that  the  devise  to  Catiierine  did  not  vest  an  estate  m  her  on 
the  testator's  death,  but  an  interest  contingent  upon  her  surviving  the 
term  of  the  lease,  and  upon  the  nonpayment  to  her  within  one  year 
after  the  expiration  of  the  lease  of  the  sum  of  $5,000  by  the  three  sons 
or  one  or  more  of  them;  that,  whether  the  devise  to  Catherine  was 
vested  or  contingent,  the  condition  expressed  in  article  third  be  it  a 
condition  of  defeasance  or  a  condition  of  vesting,  permitted  the  sons 
or  one  or  more  of  them  to  pay  $5,000  to  her  or  her  heirs  within  the 
time  stated,  and  that,  Catherine  not  having  survived  the  expiration  of 
the  lease,  the  law  does  not  require  the  sons  or  any  of  them  to  pay 
$5,000  to  defeat  the  interest  which  would  otherwise  have  gone  to  Cath- 
erine ;  that  the  children  of  Catherine  have  now  no  right  or  interest  in 
the  property  mentioned  in  article  third ;  that  the  plaintiflf  in  error,  the 
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assignee  of  the  three  sons,  is  now  the  sole  owner  of  the  lands  with- 
out making  any  payment  to  Catherine's  children,  and  that,  even  though 
the  correct  construction  of  the  will  is  that  the  death  of  the  testator 
was  the  period  of  survivorship  referred  to  in  article  third,  and  even 
though  the  devise  to  Catherine  was  of  an  interest  which  vested  at  the 
time  of  the  testator's  death  and  descended  to  her  three  children,  that 
interest  was  nevertheless  defeasible  upon  payment  to  them  by  the  sons 
or  one  or  more  of  them  of  $5,000;  and  that  the  plaintiff  in  error  is 
now  entitled  to  defeat  that  interest  by  paying  the  defendants  in  error 
before  November  1,  1916,  the  sum  of  $5,000. 

The  decision  of  the  Supreme  Court  of  Hawaii,  consisting  of  three 
judges,  one  judge  dissenting,  was  that  the  death  of  the  testator  was 
the  period  of  survivorship  referred  to,  and  that  Catherine  was  a  sur- 
viving daughter;  that  the  devise  to  her  was  of  a  vested  interest,  de- 
feasible upon  the  condition  stated,  which  was  a  condition  subsequent ; 
that  upon  her  death  fier  one-ninth  interest  descended  to  her  three  chil- 
dren ;  that  the  condition  subsequent  named  in  article  third  required  the 
payment  of  $5,000  to  Catherine  personally  in  her  lifetime;  that  the 
pa)mients  of  $5,000  to  each  of  the  daughters  were  not  to  be  made  un- 
til at  and  after  the  expiration  of  the  lease ;  that  by  reason  of  Catherine's 
death  prior  to  that  time  the  defeasance  became  impossible  of  perform- 
ance, and  that  the  case  stands,  therefore,  as  though  there  were  no  con- 
dition of  defeasance,  and  Catherine's  children  now  own  an  undivided 
one-ninth  interest  in  the  lands ;  and  that  the  plaintiff  in  error  has  no 
right  to  defeat  that  interest  upon  the  payment  of  $5,000.  The  court 
also  held  that  the  privilege  granted  to  the  sons  to  pay  the  $5,000  to  each 
daughter  "seems  personal"  and  nonassignable  by  the  sons. 

The  defendants  in  error,  in  support  of  their  contention,  cite  the  de- 
cision of  the  Supreme  Court  of  the  Territory  of  Hawaii  of  July  29, 
1902,  in  Bertelmann  v.  Kahilina,  14  Hawaii,  378,  a  decision  rendered 
by  judges  other  than  those  who  compose  the  present  court.  Frank  C. 
Bertelmann  and  Henry  G.  Bertelmann,  two  of  the  sons  of  Christian 
Henry  Bertelmann,  were  the  plaintiffs  in  that  suit,  and  the  defendants 
were  four  of  the  daughters  and  the  widow  of  the  testator.  The  plain- 
tiffs in  that  suit  claimed  to  own  an  undivided  one-third  in  fee  simple  of 
the  lands  described  in  article  third.  The  defendants  denied  that  the 
plaintiffs  owned  such  an  interest,  and  alleged  that  they  owned  no  more 
than  an  undivided  two-ninths  of  the  estate,  and  that  the  defendants, 
the  daughters,  each  owned  an  undivided  one-ninth,  and  that  the  widow 
was  entitled  to  her  dower  in  said  lands.  The  majority  of  the  court  in 
that  case  held,  one  judee  dissenting,  that  the  widow  took  a  life  estate 
in  one-third  of  the  land,  subject  to  be  defeated  upon  die  performance 
of  the  conditions  prescribed  in  the  third  article,  in  which  case  she  would 
thereafter  have  a  fixed  sum  of  $2,000  a  year,  which  would  be  a  charge 
on  the  land ;  that  the  children  took  equally  vested  estates  in  fee,  sub- 
ject to  the  widow's  interest,  defeasible  as  to  the  interest  of  the  daughters 
and  the  shortcoming  sons,  upon  the  performance  of  the  prescribed  con- 
ditions by  the  other  son  or  sons,  the  sons  having  meanwhile  contingent 
devises  as  to  such  interests. 

[1]  The  cardinal  rule  for  construing  and  interpreting  wills  is  to 
ascertain  the  intention  of  the  testator.    The  intention  is  to  be  found 
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from  the  language  of  the  will  and  the  entire  context  thereof,  and  not 
from  isolated  provisions  or  expressions,  for  it  is  by  all  the  provisions 
of  the  will  taken  together  that  the  intention  of  the  testator  is  evidenced. 
Having  become  convinced  of  the  general  purpose  of  the  testator/  we 
are  to  be  guided  by  that  rather  than  by  arbitrary  or  technical  rules. 
In  Smith  V.  Bell,  6  Pet.  68,  75  (8  L.  Ed.  322),  Chief  Justice  Marshall 
said : 

*The  intention  ot  the  testator,  expressed  In  his  will,  shall  prevail,  provided 
it  be  consistent  with  the  rules  of  law.*' 

See,  also,  Colton  v.  Colton,  127  U.  S.  300,  8  Sup.  Ct.  1164,  32  L. 
Ed.  138,  Hardenbergh  v.  Ray,  151  U.  S.  112,  126,  14  Sup.  Ct.  305,  38 
'  L.  Ed.  93,  and  Home  for  Incurables  v.  Noble,  172  U.  S.  391,  19  Sup. 
Ct.  226,  43  h.  Ed.  486. 

[2]  Approaching  the  will  under  consideration  with  this  rule  in  view, 
we  find  tfiat  the  testator  first  makes  reference  to  his  land,  which  con- 
sisted of  more  than  3,500  acres,  and  which  he  had  leased  to  the  Kilauea 
Sugar  Company  for  the  term  of  25  years,  commencing  November  1, 
1890,  at  the  rental  of  $6,000  per  annum.  In  the  first  article  of  the 
will  he  devises  to  his  widow  one-third  of  that  rental,  and  to  each  of 
his  children,  or  surviving  children,  the  remaining  two-thirds  thereof, 
in  equal  shares,  with  the  further  provision  that,  in  case  of  the  death 
of  the  widow  before  the  expiration  of  the  lease,  her  share  should 
be  equally  divided  among  the  children  or  surviving  children.  By 
this  provision  the  testator  clearly  expressed  his  intention  to  provide 
for  the  children  who  survived  his  death,  out  of  the  rental  of  the  land, 
in  equal  shares.  The  second  article  refers  to  land  not  included  in  the 
lease,  and  provides  tKat  it  shall  be  divided  into  ten  lots,  one  of  which 
was  devised  to  the  widow,  and  one  to  each  of  the  nine  children.  The 
third  and  fourth  articles  contain  the  provisions  the  construction  of 
which  is  involved  in  the  present  suit.  In  those  provisions  is  evidenced 
a  general  purpose  to  make  equal,  or  substantially  equal  provision  for 
all  his  children  out  of  the  land  which  was  subject  to  the  lease.  There 
is  also  clearly  expressed  the  wish  of  the  testatoi*  that  the  leased  land 
should,  after  the  expiration  of  the  lease,  be  owned  by  his  sons  or 
one  or  more  of  them,  for  the  testator  declared  : 

"It  is  my  sincere  wish  and  will  that  my  lands  shall  befall  in  equal  shares 
and  interest  upon  my  three  sons,  or  then  surviving  sons  or  son." 

He  goes  on  to  prescribe  the  method  by  which  they  may  acquire  title, 
which  he  declares  shall  be  by  paying  to  each  one  of  his  daughters  or 
surviving  daughters  the  sum  of  $5,000  within  a  jyrear  from  the  expira- 
tion of  the  lease,  and  he  provides  further  that,  in  case  one  or  two  of 
his  sons  shall  fail  to  make  such  payment,  "the  two  or  the  one  of  my 
sons  will  have  the  right  to  buy  the  whole  of  my  lands  now  leased  to 
the  K.  S.  Co."  by  making  the  $5,000  payment  to  each  of  the  daughters 
or  surviving  daughters  and  to  the  shortcoming  son  or  sons,  and  that 
by  doing  so  "they,  my  sons,  or  my  son,  will  enter  into  full  possession 
of  all  my  lands;  and  their  or  his  right  and  title  will  be  indisputable 
provided  they  or  he  (my  sons  or  son)  comply  and  fulfill  the  above-men- 
tioned conditions."     In  the  fourth  article  the  will  provides  that,  in 
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case  of  the  failure  of  the  sons  to  make  the  payments,  the  lands  *'will 
be  sold  at  public  auction,  or  leased  over  again,  according  to  circum- 
stances and  the  best  advantage  of  my  family,"  and  that  in  case  of  sale 
there  shall  be  equal  distribution  of  the  money  derived  therefrom 
"amongst  my  children  or  their  lawful  heirs  and  assigns." 

It  will  be  seen  that  there  are  two  periods  of  survivorship  mentioned 
in  the  will.  One  relates  to  the  expiration  of  the  lease.  The  sons 
"then  surviving"  are  given  the  privilege  to  purchase  the  interest  of  the 
daughters.  The  other  relates  to  the  death  of  the  testator.  The  "daugh- 
ters or  surviving  daughters"  referred  to  in  article  third  are  not  the 
daughters  who  shall  survive  the  lease,  but  those  who  shall  survive  the 
testator.  The  words  "daughters  or  surviving  daughters"  there  found 
are  used  in  the  same  sense  as  "my  children  or  surviving  children"  in 
ithe  second  subdivision  of  the  first  article.  If  the  testator's  purpose  had 
been  otherwise,  he  would  have  indicated  by  the  word  "then"  in  article 
third  that  the  surviving  daughters  whose  rights  the  sons  might  purchase 
were  those  who  survived  the  lease.  This  purpose  of  the  testator  is 
further  evidenced  by  the  provision  in  the  fourth  article  that,  in  case  of 
sale  of  the  land  at  the  expiration  of  the  lease,  the  money  derived  there- 
from shall  be  equally  distributed  "amongst  my  children  or  their  lawful 
heirs  and  assigns."  There  has  been  much  discussion  in  the  briefs  of 
the  paramount  intention  of  the  testator.  The  plaintiff  in  error  finds 
in  article  third  evidence  that  the  principal  purpose  of  the  testator  was 
to  vest  his  land  in  equal  shares  in  his  three  sons,  subject  to  a  defea- 
sance in  case  of  their  failure  to  pay  the  surviving  daughters  each  the 
sum  of  $5,000.  That  his  sons  or  some  of  them  should  own  the  land 
in  an  undivided  tract  is  indeed  clearly  expressed  as  the  sincere  wish 
of  the  testator.  But  we  are  of  the  opinion  that  it  was  not  his  para- 
mount wish  or  purpose.  If  that  had  been  his  paramount  wish,  the  nat- 
ural and  simple  method  to  express  it  would  have  been  to  devise  to  his 
"then  surviving"  sons  the  whole  of  the  land,  subject  to  a  charge  in 
favor  of  each  of  his  daughters  for  the  sum  of  $5,000. 

The  will  taken  by  its  four  comers  means,  we  think,  that  the  testator 
intended  thereby  to  leave  his  land  to  his  children  who  survived  him, 
and  to  vest  an  equal  estate  therein  in  each  of  them,  subject  to  a  contin- 
gent defeasance  of  the  interests  of  the  daughters  and  of  the  short- 
coming sons,  by  the  payment  to  them  of  cash  by  one  or  more  of  his 
then  surviving  sons,  in  case  they  or  any  of  them  should  exercise  their 
option  "to  buy  the  whole  of  my  lands  now  leased."  In  other  words, 
the  intention  of  the  testator  was  to  leave  the  land  in  equal  shares  to  all 
his  children  who  survived  him,  subject  to  the  privilege  of  the  sons  to 
buy  the  interests  of  the  daughters,  and  not  to  leave  it  all  to  the  sons 
subject  to  a  defeasance  as  to  six-ninths  thereof  in  case  they  failed  to 
exercise  their  option.  There  was  no  further  controlling  provision 
as  to  the  disposition  of  the  estate  after  the  expiration  of  that  period, 
in  case  the  sons  should  fail  to  exercise  the  option.  It  was  then  to 
be  optional  with  the  devisees  whether  the  land  should  be  sold,  and 
the  proceeds  equally  divided,  or  whether  it  should  again  be  leased.  The 
wish  that  the  sons,  or  one  or  more  of  them,  might  acquire  the  whole 
tract,  however  dear  it  may  have  been  to  the  heart  of  the  testator,  was 
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expressed  in  such  a  way  as  to  give  the  sons  no  more  than  the  privil^e 
to  acquire  the  interests  of  the  daughters  in  the  land  by  complying  with 
a  con4ition  precedent.  Compliance  with  that  condition  was  absolutely 
necessary  before  the  estate  of  the  daughters  could  vest  in  the  sons,  for 
it  is  apparent  from  the  will  that  the  testator  did  not  intend  that  the 
daughters'  estates  should  vest  in  the  sons  unless  the  conditions  were 
fully  and  literally  performed.  The  defeasance  of  the  daughters'  es- 
tate, on  the  other  hand,  depended  on  a  condition  subsequent,  the  pay- 
ment to  each  of  them  of  a  prescribed  sum  within  a  fixed  period  of  time. 
These  views  are  in  harmony  with  what  was  decided  by  the  court  below, 
and  with  the  decision  in  the  Kahilina  Case,  and  it  becomes  unnecessary 
to  consider  the  question  whether  or  not  the  rule  of  the  latter  case 
became  a  rule  of  property  as  to  the  rights  of  any  of  the  parties  to  the 
present  controversy. 

[3]  A  question  more  difficult  of  solution  is  whether  or  not  the 
plaintiff  in  error  has  acquired  the  right  of  the  testator's  sons  to  buy  the 
interests  of  the  daughters,  and  whether  Catherine's  children  may  be 
compelled  to  convey  their  interest  to  the  plaintiff  in  error  upon  the  pay- 
ment to  them  of  the  sum  of  $5,000.  The  deeds  of  Henry  and  Sylves- 
ter Bertelmann  to  the  plaintiff  in  error  conveyed  not  only  the  grantors' 
interests  in  the  land,  but  the  rights,  powers,  and  privileges  granted  un- 
der paragraph  third  of  the  will.  The  title  of  Frank  Bertelmann  was 
obtained  under  foreclosure  of  mortgages  and  by  a  sheriff's  deed.  Up- 
on a  consideration  of  the  terms  of  the  will,  the  situation  of  the  testa- 
tor, his  family,  and  his  property,  and  with  the  endeavor  to  ascertain 
what  he  intended  should  be  done  with  his  estate,  we  reach  the  conclu- 
sion that  article  third  was  the  expression  of  his  desire,  not  that  his 
sons  should  be  favored  in  the  distribution  of  his  property,  but  that  the 
title  to  the  land,  so  held  at  that  time  under  the  lease,  should  be  kept  in 
the  male  members  of  his  family,  and  that  that  was  what  he  meant 
when  he  declared  his  sincere  wish  and  will  to  be  that  his  lands  "shall 
befall  in  equal  shares  and  interest"  upon  his  sons,  and  that  the  privilege 
which  he  conferred  upon  his  "then  surviving"  sons  to  buy  the  interests 
of  his  daughters  at  a  fixed  price  was  intended  to  be  personal  to  the 
sons,  and  not  transferable  to  another.  It  was  strictly  a  family  scheme, 
one  purpose  of  which  may  have  been,  and  probably  was,  to  offer  an 
inducement  to  the  sons  to  practice  habits  of  industry  and  economy,  so 
as  to  accumulate  the  money  requisite  for  the  purchase  of  the  other  in- 
terests when  the  time  should  come  for  the  exercise  of  their  option. 
There  is  in  the  will  no  expression  of  the  testator's  wish  that  such  a 
right  should  go  to  his  then  surviving  sons  and  their  assigns,  although 
it  is  to  be  said  that  the  absence  of  the  word  "assigns"  is  not  of  control- 
ling effect.  But  the  provision  that,  in  case  one  or  two  of  his  sons  should 
not  at  that  time  be  able  to  furnish  the  amount  to  pay  for  the  daughters' 
shares,  the  other  son  or  sons  should  have  the  right  to  buy  the  whole 
thereof,  is  suggestive  of  the  testator's  purpose  to  exclude  strangers 
from  participating  in  that  right  of  purchase,  and  to  confine  it  to  his 
sons.  He  goes  on  to  provide,  in  substance,  that,  should  none  of  his 
sons  be  able  to  pay  the  specified  amounts  within  the  time  limited,  their 
rights  so  to  purchase  shall  end,  and  the  property  shall  be  owned  by 


Digitized  by  VjOOQlC 


LUCAS  ▼.  800TT  835 

his  children,  share  and  share  alike.  That  purpose  is  in  harmony  with 
the  previous  provision  of  the  will  wherein,  after  having  devised  to  his 
children  each  a  small  parcel  of  land,  the  testator  directed  that  not  one 
of  the  lots  so  devised  should  ever  be  conveyed,  sold,  or  in  any  other 
way  disposed  of  outside  of  his  own  family,  so  long  as  there  should  be 
one  or  more  legal  oflFsprings  of  his  family.  "Conditions  may  be  mere- 
ly personal  to  those  designated,  and  not  apply  to  their  grantees."  40 
Cyc.  1697;  Wood  v.  Ogden,  121  Mo.  App.  668,  97  S.  W.  610;  Alex- 
ander V.  Alexander,  156  Mo.  413,  57  S.  W.  110. 

Again,  Catherine's  interest  went  to  her,  as  we  have  seen,  as  an  estate 
in  fee,  subject  to  be  defeated  upon  the  performance  of  a  condition  sub- 
sequent, the  payment  to  her  by  one  or  more  of  her  brothers  of  a  stipu- 
lated sum.  We  need  not  pause  to  consider  whether  or  not  the  court 
below  correctly  held  that  the  sons'  right  to  acquire  Catherine's  inter- 
est ceased  with  Catherine's  death,  as  being  thereby  rendered  impossi- 
ble of  performance.  We  are  of  the  opinion  that  the  condition  subse- 
quent could  not  be  complied  with,  even  if  Catherine  were  now  surviv- 
ing, by  the  tender  to  her  of  the  sum  specified  in  article  third  within 
the  time  therein  limited,  by  any  one  other  than  those  who  were  express- 
ly given  that  right  by  tfie  will,  for  a  conveyance  by  the  heirs  of  Cath- 
erine to  the  plaintiff  in  error  would  not  be  the  conveyance  which 
was  contemplated  by  the  testator.    In  13  Cyc.  689,  it  is  said : 

"Conditions  subsequent,  working  a  forfeiture  of  the  estate  conveyed,  should 
be  strictly  construed,  as  such  ccmdldona  are  not  favored  In  law,  and  are  to  be 
taken  most  strongly  against  the  grantor  to  prevent  such  forfeiture." 

In  30  Am.  &  Eng.  Enc.  of  Law,  802,  concerning  conditional  devises 
and  bequests,  it  is  said : 

"Conditions  subsequent  are  considered  UberaUy,  In  order  to  save,  If  possi- 
ble, the  vested  estate  or  Interest." 

"A  contingency  divesting  a  prior  vested  Interest  must  happen  literally." 
1  Roper  on  Legacies,  619. 

These  principles  are  abundantly  sustained  by  the  authorities.  Ne- 
vius  V.  Gourley,  95  111.  206,  213;  McFarland  v.  McFarland,  177  111. 
208,  217,  52  N.  E.  281 ;  Merrifield  v.  Cobleigh,  4  Cush.  184;  Hooper 
V.  Cummings,  45  Me.  359;  Ritchie  v.  K.,  N.  &  D.  Ry.  Co.,  55  Kan.  36, 
56,  39  Pac.  718;  Taylor  v.  Sutton,  15  Ga.  103,  60  Am.  Dec.  682; 
Southwick  V.  N.  Y.  Christian  M.  Society,  151  App.  Div.  116,  135  N. 
Y.  Supp.  392;  Davis  v.  Gray,  16  Wall.  203,  230,  21  L.  Ed.  447;  South- 
ard V.  Central  Railroad  Co.,  26  N.  J.  Law,  13 ;  Burgson  v.  Jacobson, 
124  Wis.  295,  102  N.  W.  563;  Potomac  Power  Co.  v.  Burchell,  109 
Va.  676,  64  S.  E.  982;  Harrison  v.  Harrison,  105  Ga.  517,  31  S.  E. 
455,  70  Am.  St.  Rep.  60. 

The  judgment  is  afiirmed. 
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<239  Fed.  458) 

THE  LOUISE  RUGGE  et  al. 

(Circuit  CJourt  of  Appeals,  Third  Circuit.    January  30,  1917.) 

No.  2191. 

1.  Master  and  Servant  <g=»301(4) — Liabilitt  for  Negmgbncb  of  Servant — 

Servant  Hhced  to  Another. 

A  contractor  with  two  counties  for  the  replacement  of  a  drawbridge 
over  a  stream  between  them  was  required  by  his  contract  to  maintain  a 
temporary  bridge  while  the  work  was  being  done  at  its  own  expense  and 
responsibility.  Subsequently  by  a  verbal  arrangement  the  bridge  tenders 
employed  by  the  coimties  to  operate  the  old  bridge  were  retained  to  oper- 
ate the  temporary  bridge,  and  while  still  paid  by  the  counties  such  pay- 
ments were  allowed  by  the  contractor  from  the  contract  price.  Held,  that 
such  arrangement  did  not  relieve  the  contractor  from  liability  for  their 
negligence  in  operating  the  bridge,  but  that  in  such  (q;»eration  they  were 
its  servants. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  1213. 
1214.] 

2.  Navigable  Waters  <S=»2(K8)— Bridges— Injury  to  Vessel  from  Negli- 

gent Operation  of  Draw. 

Injury  to  libelant's  lighter  by  striking  its  mast  against  the  draw  of  a 
bascule  bridge  while  passing  through  in  the  night  held,  on  the  evidence, 
due  to  the  negligence  of  the  bridge  tenders  in  failing  to  raise  the  draw 
to  its  full  height,  until  after  it  had  been  struck  by  the  mast 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent  Dig.  §  96.] 

3.  Evidence  <S=»77(5) — Presumption  from  Failure  to  Produce  Witnesses. 

In  a  suit  for  injury  to  a  vessel  through  the  alleged  negligence  of  bridge 
tenders  employed  by  respondent,  the  failure  of  respondent  to  produce  th^ 
testimony  raises  a  damaging  presumption. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  §  97.] 

4.  Admiralty  ^=>122 — Costs — ^Between  Corespondents. 

Where,  in  a  suit  for  injury  to  a  vessel  through  negligence,  for  which  it 
was  alleged  one  or  the  other  of  a  number  of  respondents  was  liable,  such 
respondents  contest  the  question  of  liability  with  each  other  on  the  evi- 
dence, those  exonerated  are  entitled  to  costs  from  the  one  held  liable. 

[Ed.  Note. — For  other  cases,  see  Admiralty,  Cent  Dig.  {{  797-827.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey ;  Charles  P.  Orr,  Judge. 

Suit  in  admiralty  by  the  Clyde  Steamship  Company  against  the  tug 
Ivouise  Rugge,  the  Board  of  Chosen  Freeholders  of  the  County  of 
Essex,  the  Board  of  Chosen  Freeholders  of  the  County  of  Hudson, 
and  the  Snare  &  Triest  Company.  JDecree  for  libelant  against  the 
Snare  &  Triest  Company,  from  which  it  appeals.    Affirmed. 

For  opinion  below,  see  234  Fed.  768. 

Hector  M.  Hitchings,  of  New  York  City,  for  appellant. 

Park  &  Mattison,  of  New  York  City  (Henry  E.  Mattison,  of  New 
York  City,  of  counsel),  for  The  Louise  Rugge. 

James  J.  Murphy,  of  Jersey  City,  N.  J.,  and  Burlingham,  Montgom- 
ery &  Beecher,  of  New  York  City  (Cfharles  C.  Burlingham  and  E. 
Curtis  Rouse,  both  of  New  York  City,  of  counsel),  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

^=»For  oUier  cases  see  same  topic  ft  KBT-NXJMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 
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WOOLLEY,  Circuit  Judge.  This  suit  in  admiralty  was  brought  by 
Clyde  Steamship  Company  against  the  Steam  Tug  Louise  Rugge,  The 
Board  of  Chosen  Frediolders  for  the  County  of  Essex,  The  Board  of 
Chosen  Freeholders  for  the  County  of  Hudson,  and  The  Snare  & 
Triest  Company,  to  recover  damages  for  injuries  sustained  by  the  libel- 
lant's  lighter.  The  Boston.  From  a  decree  finding  The  Snare  and 
Triest  Company  in  fault  and  dismissing  the  libel  as  to  all  other  re- 
spondents, this  appeal  was  taken. 

The  facts  of  the  case  appear  at  length  in  the  opinion  of  the  District 
Court.  234  Fed.  768.  Only  the  substance  of  the  testimony,  as  it  bears 
upon  the  discussion  of  the  matters  for  review,  will  be  given  in  this 
opinion. 

The  Boston,  a  hand  winch,  mast  and  derrick  lighter,  square  ended, 
without  steering  gear  or  motive  power,  was  being  towed,  stem  first  on 
short  lines,  by  the  Tug  Rugge,  up  the  Passaic  River.  On  passing 
through  the  draw  of  a  temporary  bascule  bridge,  which  The  Snare  & 
Triest  Company  had  constructed  for  use  while  erecting  a  new  bridge 
under  contract  with  The  Boards  of  Chosen  Freeholders  of  Hudson 
and 'Essex  Counties,  the  upper  extremity  of  the  lighter  mast  was  struck 
by  the  overhanging  draw  span  of  the  bridge,  causing  it  to  break  and 
fall,  thereby  occasioning  the  injuries  complained  of. 

The  libellant,  conceiving  that  it  had  sustained  damages  by  the  nqs:- 
ligence  of  someone,  filed  a  libel  against  everyone  having  a  possible 
relation  to  the  accident.  These  included  the  tug  which  was  towing 
the  lighter.  The  Boards  of  Chosen  Freeholders  of  the  two  counties  for 
which  the  new  bridge  was  being  erected,  and  The  Snare  &  Triest 
Company,  contractor,  engaged  in  the  new  work  in  connection  with 
which  the  temporary  bridge  was  built  and  operated.  The  libellant 
charged  negligence  in  a  wandering  way,  first  against  the  tug  for  care- 
lessly handling  her  tow  in  passing  through  the  draw  j  and  then  against 
The  Boards  of  Chosen  Freeholders  of  the  two  counties  and  The  Snare 
&  Triest  Company  (according  as  the  testimony  might  fasten  negli- 
gence upon  one  or  the  other)  in  the  operation  of  the  spsui.  Each  re- 
spondent, defending  separately,  attempted  to  exonerate  itself  with  in- 
diflference  as  to  the  effect  of  its  defense  upon  its  co-respondents.  The 
tug  denied  negligence  in  its  manoeuvres;  the  Boards  of  Freeholders, 
while  not  denying  negligence  in  the  operation  of  the  bridge,  denied 
their  liability  for  it,  upon  the  ground  that  the  temporary  bridge  was 
operated  at  the  time  of  the  accident  by  the  Snare  &  Triest  Company 
under  a  contract  with  them  to  operate  the  same  for  the  free  passage 
of  vessels,  and  to  be  responsible  for  all  accidents  resulting  therein; 
and  the  Snare  &  Triest  Company,  while  producing  no  testimony  to 
disprove  negligence,  denied  liability  for  the  negligence  proved,  because, 
as  it  contended,  it  had  been  relieved  of  its  original  liability  under  the 
contract  with  the  Boards  of  Freeholders  for  the  safe  operation  of 
the  bridge  by  a  change  in  its  terms,  whereby,  at  the  time  of  the  acci- 
dent, the  bridge  was  operated  by  servants  of  the  Boards  of  Free- 
holders of  the  two  counties  for  whose  negligence  the  counties  were 
liable.  In  this  state  of  the  pleadings  the  trial  opened,  the  libellant  en- 
deavoring to  place  the  responsibility  with  indifference  upon  some  re- 
152C.C.A.— 22 
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spondent,  and  each  respondent  striving  to  escape  liability  with  indiffer- 
ence as  to  the  fate  of  the  others.  The  outcome  was  a  decree  against 
the  Snare  &  Triest  Company. 

The  complaint  of  the  Snare  &  Triest  Company  (hereinafter  called 
the  appellant)  is  two- fold ;  first,  that  the  court  erred  in  finding  from 
all  the  evidence  that  it  was  in  fault ;  and  second,  that  in  reaching  that 
finding,  the  court  erred  in  using  against  it  evidence  produced  by  other 
respondents  in  their  own  defense,  when  between  them  and  the  appel- 
lant no  pleadings  had  been  filed  and  no  issues  joined. 

In  this  case  there  was  an  issue  between  the  libellant  and  the  several 
respondents,  each  being  charged  with  the  negligence  which  inflicted  ftc 
injury.  It  was  therefore  necessary  for  the  trial  court  to  consider 
either  separately  or  collectively  the  whole  testimony  in  order  to  deter- 
mine where  the  negligence  lay,  the  liability  therefor,  and  the  measure 
and  perhaps  the  division  of  damages.  It  is  easy  to  find  from  the 
court's  opinion  the  testimony  upon  which  it  dismissed  the  libel  as 
to  three  of  the  respondents,  but  it  is  not  entirely  clear  upon  whose 
testimony  the  court  found  against  the  appellant.  It  may  be  that  fte 
finding  was  based  in  part  upon  the  testimony  of  witnesses  other  than 
those  produced  by  the  libellant.  We  are  therefore  inclined,  without 
approving  the  appellant's  theory,  to  review  the  case,  first,  upon  all  the 
testimony,  and  second,  upon  the  testimony  of  the  libellant's  one  witness 
as  to  negligence,  and  of  the  appellant's  one  witness  in  reply. 

We  concur  in  the  decree  of  the  trial  court  based  upon  the  whole 
testimony.  Briefly  stated,  it  shows  that  the  tug,  having  in  tow  the 
libellant's  lighter,  blew  for  the  bridge  when  about  2,000  feet  away; 
that  she  lowered  her  speed  to  one  bell,  and  then  stopped  her  engines 
entirely  and  drifted  towards  the  bridge  waiting  for  it  to  rise;  that, 
though  the  night  was  dark,  the  bridge  lights  were  plainly  discernible, 
and  that  she  started  only  after  the  light  on  the  end  of  the  bridge  showed 
that  the  bridge  had  been  raised  and  h^d  stopped,  and  then  with  due 
care  proceeded  on  a  course  that  would  have  enabled  her  tow  to  clear 
the  bridge  had  the  bridge  been  fully  raised;  that  in  passing  through 
the  draw,  the  mast  of  the  lighter  struck  the  overhanging  span,  where- 
upon the  span  was  instantly  raised  to  its  proper  and  full  height  It 
further  appears  that  the  bridge  was  a  temporary  structiu-e,  of  a  lift 
or  bascule  type,  used  in  connection  with  permanent  work  being  con- 
ducted by  the  appellant  under  contract  with  the  counties  of  Essex  and 
Hudson ;  that  under  this  contract  the  appellant  undertook  to  operate 
the  bridge,  and  assumed  sole  responsibility  for  accidents  of  any  kind 
that  might  occur  during  the  progress  of  the  work ;  that  after  the  con- 
tract had  been  entered  upon,  an  arrangement  was  made  between  the 
appellant  and  the  Boards  of  Freeholders  of  the  two  counties,  whereby 
the  bridge-tenders  previously  employed  upon  the  old  bridge  should 
be  retained,  and  to  secure  payment  for  their  services  the  appellant  sur- 
rendered to  each  county  a  certain  portion  of  its  contract  money. 

By  this  testimony  we  think  the  District  Court  was  justified  in  its 
findings  of  fact,  that  by  no  possibility  was  the  libellant's  lighter  in  fault; 
that  the  tug  was  not  in  fault;  and  that  the  negligence  which  caused 
the  injury  was  the  negligence  of  the  men  who  operated  the  draw. 
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This  negligence  was  not  denied  by  testimony  produced  either  by  the 
appellant  or  by  the  two  Boards  of  Freeholders,  which  were  the  only 
parties  that  had  a  relation  to  the  operation  of  the  draw,  but  liability 
therefor  was  denied  by  all,  according  as  each  viewed  the  arrangement 
with  respect  to  bridge-tenders.  We  are  of  opinion  that  the  evidence 
was  suflScient  for  the  court  to  find  the  further  fact  that  while  the 
bridge-tenders  were  the  servants  of  the  counties  they  were  hired  or 
loaned  to  the  appellant,  were  paid  for  their  services  by  the  appellant 
(though  indirectly)  and  were  engaged  in  its  work  at  the  time  of  the  ac- 
cident. 

[1]  In  applying  the  law  to  these  findings  of  fact,  in  order  to  deter- 
mine the  appellant's  liability  for  the  negligence  of  the  servants  of 
another,  the  trial  court  very  properly  invoked  the  principle,  that : 

*Tf  the  servants  of  a  man  are  sent  to  work  upon  the  property  or  the  premises 
of  another,  they  will  become  the  servants  of  the  latter  if  they  work  under  his 
direction  and  control;  otherwise  not,  and  where  the  servants  of  one  person 
are  hired  or  loaned  to  another  they  become  the  servants  of  the  latter  for  the 
time  Iwing."    Cooley  on  Torts,  624. 

The  court  followed  the  tendency  of  modem  decisions  in  disregard- 
ing as  essential  or  controlling  the  mere  incidentals  of  the  situation, 
such  as  the  mode  and  manner  of  payment  of  wages  and  which  of  two 
parties  had  the  power  of  discharge,  Atlantic  Transport  Co.  v.  Coneys, 
82  Fed.  177,  28  C.  C.  A.  388,  and  was  right  in  applying  the  test  pointed 
out  by  the  Supreme  Court  in  Standard  Oil  Co.  v.  Anderson,  212  U. 
S.  215, 221,  222,  29  Sup.  Ct.  252,  53  L.  Ed.  480,  by  inquiring  whose  was 
the  work  being  performed  and  by  ascertaining  who  had  the  power  to 
control  and  direct  the  servants  in  the  performance  of  that  work. 

[2]  Viewing  the  decree  as  based  upon  the  testimony  produced  by 
all  the  parties,  respondents  as  well  as  libellant,  we  find  no  error  in  the 
inferences  drawn  or  in  the  law  applied.  We  will  now  inquire  whether 
the  decree  against  the  appellant  can  be  sustained  upon  the  testimony 
of  the  libellant's  witness  alone,  without  conceding,  as  contended  by 
the  appellant,  that  after  using  the  witnesses  of  its  co-respondents  by 
cross-examination  and  argument  to  shift  liability  from  itself  to  them, 
it  may  still  avoid  the  force  of  their  testimony  against  itself. 

The  appellant  seeks  to  escape  the  burden  of  the  testimony  of  its 
co-respondents  upon  the  theory  that  as  they  did  not  file  cross-bills 
against  it  and  as  it  did  not  file  cross-bills  against  them,  their  testimony, 
by  analogy  to  the  confession  of  a  co-defendant  and  to  the  rule  that 
the  answer  of  one  defendant  is  not  evidence  against  another  (Conklin's 
Admiralty  [2d  Ed.]  vol.  2,  page  270),  is  not  binding  upon  it.  Of 
course  the  answer  of  one  defendant  is  not  evidence  against  a  co-de- 
fendant any  more  than  is  the  confession  of  one  binding  upon  the 
other,  and  nothing  of  the  kind  was  attempted  at  the  trial.  The  situa- 
tion of  the  respondents  did  not  call  for  or  permit  interpleading  be- 
tween them  by  cross-bill.  A  cross-bill  is  in  the  nature  of  a  cross-suit, 
to  be  heard  in  the  original  suit,  and  is  filed  to  the  original  bill  when 
a  counter-claim  is  urged  or  affirmative  relief  is  prayed  with  respect 
to  a  matter  arising  out  of  the  same  cause  of  action.  No  respondent 
made  counter-claims  by  answer  against  other  respondents  aflfecting 
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their  rights  and  entitling  them  under  any  rule  to  notice  thereof  by 
service  of  the  answer;  nor  did  any  respondent,  by  pleading  or  evi- 
dence, seek  affirmative  relief  or  make  claims  against  another  in  the 
nature  of  counter-claims  for  contribution,  indemnity  or  otherwise. 
The  relation  of  each  respondent  to  the  libellant  was  that  of  tortfeasor, 
but  their  relation  to  one  another  was  merely  that  of  finding  themselves 
joined  in  one  action  and  severally  charged  with  the  same  wrongdoing, 
in  which  each  claimed  it  was  not  guilty,  and  from  which  each  en- 
deavored to  escape  by  exonerating  itself  at  the  expense  of  the  others. 
As  between  defendants  thus  jointly  sued,  though  severally  charged, 
where  each  claims  it  is  not  guilty  for  the  reason  that  the  other  is 
guilty,  interpleading  is  no  more  necessary  than  between  defendants 
jointly  indicted. 

[3]  What  is  the  effect  of  the  libellant's  testimony  directed  solely 
against  the  appellant  and  of  the  appellant's  testimony  in  reply?  The 
libellant's  one  witness  as  to  negligence  testified  in  substance  that  he 
was  the  captain  of  the  lighter :  that  he  saw  the  bridge  and  its  lights ; 
that  the  tug  blew  for  the  bridge  and  waited  "until  the  bridge  got  up 
*  *  *  and  then  started  to  go  ahead  again"  at  half  speed,  indicat- 
ing the  angle  at  which  the  bridge  opened  and  how  the  mast  of  the 
lighter  struck.  While  the  appellant  makes  the  arjgument  from  this 
testimony  that  the  tug  went  under  the  bridge  when  it  was  still  ascend- 
ing, we  think  the  testimony  conclusively  shows  that  the  bridge  had 
risen  and  had  stopped  before  the  tug  proceeded,  and  that  this  amoimted 
to  an  invitation  to  the  tug  to  come  on,  and  prima  facie  shows  negli- 
gence of  those  operating  the  bridge.  This  is  the  substance  of  the 
testimony  of  the  one  witness  produced  by  the  libellant.  To  contro- 
vert this  testimony,  meagre  as  it  was,  the  appellant  produced  no  wit- 
nesses, not  even  the  men  who  raised  the  span  and  who  were  engaged 
upon  the  work  at  the  time  of  the  accident.  Such  an  omission  in  ad- 
miralty raises  a  damaging  presumption.  The  one  witness  it  produced 
was  its  secretary  and  treasurer,  who  restricted  his  testimony  to  the 
denial  of  the  libellant's  liability  for  the  negligence  shown,  imder  his 
version  of  the  transaction  between  the  libellant  and  the  Boards  of  Free- 
holders of  the  two  counties  as  to  whose  servants  operated  the  bridge, 
how  they  were  paid,  and  by  whom  they  were  controlled. 

The  appellant's  contention  that  it  is  not  bound  by  the  testimony  of 
its  co-respondents  introduced  in  exoneration  of  themselves,  does  not, 
even  if  sound,  aid  it  in  the  state  of  the  testimony  just  recited.  The 
libellant  proved  a  prima  facie  case  of  negligence  against  the  party 
responsible  for  the  operation  of  the  bridge  without  showing  who  that 
party  was.  The  appellant  supplied  this  omission  in  proofs  by  showing 
that  at  one  time  it  was  the  party  responsible  for  the  operation  of  the 
bridge  under  its  contract  with  the  Boards  of  Freeholders,  but  for 
defense  maintained  (without  controverting  the  proven  negligence)  that 
it  was  not  responsible  at  the  time  of  the  accident  because  it  had  been 
relieved  of  the  operation  of  the  bridge  by  an  alteration  in  the  contract. 
Therefore,  the  appellant's  defense  was  in  the  nature  of  confession  and 
avoidance,  confessing  the  fact  of  negligence  by  not  controverting  it, 
and  avoiding  it  by  endeavoring  to  show  that  it  had  been  relieved  of 
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Its  one  time  liability  for  the  operation  of  the  bridge,  and  therefore 
the  negligence  proved  was  the  negligence  of  another.  Negligence 
thus  being  prima  facie  shown  and  not  controverted  and  original  re- 
sponsibility for  the  operation  of  the  bridge  being  admitted,  the  one 
question  remaining  for  the  court  was  whether  the  appellant  had  shown 
that  at  the  time  of  the  accident  it  had  been  relieved  of  its  original  re- 
sponsibility by  a  valid  change  in  the  contract.  We  are  of  opinion  that 
by  the  appellant's  own  showing,  the  arrangement  as  to  bridge-tenders 
was  not  an  official  act  of  the  two  Boards  appearing  in  their  minutes, 
and  that  it  was  not  otherwise  "the  subject  of  a  written  agreement," 
and  therefore  the  court  was  justified  in  finding  that  the  contract  be- 
tween the  appellant  and  the  counties  had  not  been  changed,  that  the 
work  of  operating  the  bridge  remained  that  of  the  appellant,  and 
that  even  if  the  bridge-tenders  were  nominally  the  servants  of  the* 
counties,  they  wece  nevertheless  actually  engaged  upon  the  appellant's 
work  and  for  their  negligence  the  appellant  was  liable.  We  have  ex- 
amined the  decree,  based  upon  the  testimony  restricted  as  claimed  by 
the  appellant,  and  find  that  the  decree  against  the  appellant  can  be 
sustained  without  the  aid  of  the  testimony  produced  for  the  other 
respondents  by  which,  in  exonerating  themselves,  they  cast  upon  the 
appellant  the  accumulated  evidence  of  its  negligence  and  liability. 

[4]  Error  is  assigned  in  the  decree  of  the  court  awarding  costs  to 
each  of  the  respondents  against  the  appellant,  upon  the  theory  that 
there  were  no  matters  litigated  between  them,  and  that  the  appellant 
had  nothing  to  do  with  making  them  parties.  The  appellant  took  is- 
sue at  the  trial  with  certain  of  its  co-respondents  (not  with  the  libellant) 
upon  the  question  of  negligence,  and  with  certain  other  co-respondents 
upon  the  question  of  liability,  and  endeavored  to  do  to  its  co-respond- 
ents the  very  thing  of  which  it  complains  of  them,  namely,  use  the  testi- 
mony of  one  against  the  other  to  exonerate  itself  in  one  way  or  an- 
other. The  issues  were  really  fought  out  between  the  respondents, 
negligence  of  one  of  them  being  manifest.  The  appellant  accepted  the 
issue  of  negligence  tendered  by  the  tug,  and  tried  out  that  issue  with 
the  tug,  and  itself  tendered  the  issue  of  liability  to  the  two  Boards  of 
Freeholders  and  tried  out  that  issue  with  them.  Having  thus  tried 
the  issues  with  its  co-respondents  and  lost,  we  apprehend  that  it  can- 
not now  complain  of  an  award  of  costs  against  it  in  their  favor. 

The  decree  below  is  affirmed. 


(239  Fed.  463) 

LOUISVILLE  WOOLEN  MILLS  ▼.  TAPP  et  al. 

(Olreait  Ck>urt  of  Appeals,  Sixth  Circuit    February  6,  1917.) 

No.  2958. 

1.  Mechanics'  Ldcns  ^s>19S— Pbiobitt  or  Matebialican's  Lien  ovbb  Land- 
lord* s  Lien. 

Ky.  St.  i  2314,  declares  that  if,  after  the  commencement  of  any  tenancy, 
a  lien  be  created,  the  lienor  may  remove  the  property  only  by  satisfying 
the  landlord's  lien ;  while  section  2315  declares  that  an  execution  against 
the  tenant,  levied  on  property  found  on  .the  demised  premises,  shall  be 
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subject  to  the  landlord's  lien.  Section  2316  declares  that  any  valid  liens 
on  the  personal  property  of  the  lessee  created  before  It  was  carried  on 
the  leased  premises  shall  prevail  against  the  landlord,  while,  If  sudi  lien 
be  created,  whilst  the  property  is  on  the  demised  premises  the  landlord 
shall  have  preference;  and  section  2317  declares  that  a  landlord  shall 
have  a  superior  lien  on  the  personal  property  of  the  tenant  owned  by  hint 
after  possession  is  taken  under  the  lease.  Section  2487  gave  one  who 
furnished  property  to  a  bankrupt  clothing  company  a  lien  aa  property  so 
furnished;  while  sections  2488,  2489,  and  2490  provide  that  such  11^ 
shall  be  superior  to  the  lien  of  any  mortgage  or  other  incumbrance  there- 
after created,  etc.  Held  that,  as  the  materialman's  lien  is  in  the  nature 
of  a  reservation,  being  created  before  the  property  was  placed  on  the  de- 
mised premises,  and  as  such  lien  is  placed  on  a  par  with  wage  claims,  and 
is  declared  to  be  superior  to  the  lien  of  any  mortgage  or  other  Incumr 
brance  thereafter  created,  the  lien  for  wages  accruing  within  six  months 
being  superior  to  that  of  mortgages  theretofore  created,  the  materialman's 
lien  on  property  furnished  and  placed  on  the  demised  premises  took  prior- 
ity over  the  lien  of  the  landlord. 

[Ed.  Note.— For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  §§  348- 
355;  Dec.  Dig.  «=>198.] 

2.  Mechanics'  Liens  ^=»198 — Pbiobitt  of  Matebialman's  Lien  oveb  Land- 

lord's Lien. 

Where  a  lease  expired  by  its  terms  In  November,  and  by  virtue  of  a 
holding  over  for  three  months  a  new  tenancy  from  year  to  year  was 
created,  in  accordance  with  Ky.  St  §  2295,  such  tenancy  must  be  deemed 
one  created  at  the  date  of  the  expiration  of  the  old  lease,  and  hence  a 
lien  for  rent  accruing  under  the  second  tenancy  is  inferior  to  the  lien  of 
a  materialman  for  property  on  the  demised  premises  at  the  time  the  sec- 
ond tenancy  was  created. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics'  Liens,  Gent  Dig.  ($  34S- 
355;  Dec.  Dig.  «=»198.] 

3.  Bankbuptot  «=»249— Tbustees  in  Bankbuptct — Expenses  of  Adminis- 

TBATION. 

Where  the  landlord  asserts  a  lien  on  the  property  of  a  bankrupt  tenant 
found  on  the  demised  premises,  the  trustee  has  the  option  to  pay  the 
claim  of  the  landlord,  or  to  refuse  and  surrender  the  premises,  allowing 
the  landlord  to  perfect  such  claim  as  he  may  against  the  estate,  and  so 
the  trustee,  having  retained  possession  of  the  demised  premises  for  the 
purpose  of  winding  up  the  estate,  is  entitled  to  charge  the  rent  paid  dur- 
ing that  time  as  an  expense  of  administration,  although  not  rent  which 
accrued  before  bankruptcy,  or  that  paid  after  the  trustee  ceased  to  use 
the  premises;  it  not  appearing  that  the  payment  of  such  rent  was  neces- 
sary to  enable  the  trustee  to  retain  possession  desired. 

[Ed.  Note. — ^FOr  other  cases,  see  Bankruptcy,  Cent  Dig.  $  347;  Dec. 
Dig.  «=>249.] 

4.  Bankbuptct  ^s»273 — ^Liability  to  Estate— Claims. 

Where  a  landlord,  who  asserted  a  lien  on  the  property  of  the  bankrupt 
tenant  found  on  the  demised  prwnises,  was  overpaid  by  the  trustee,  his 
liability  to  repay  amounts  to  the  estate  was  primary,  although  the  trustee 
was  also  liable. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  347;  Dec. 
Dig.  «=»273.] 

6.  Bankbuptct  ^=»273 — ^Payments  by  Tbustee— Pbotection. 

Payments  by  a  trustee  in  bankruptcy  pursuant  to  orders  of  the  referee, 
not  made  at  creditor's  meetings  and  without  notice,  while  the  supersedeas 

^SdFor  other  cases  tee  same  topic  4k  KBY-NUMBBR  In  all  Kex-Numbered  Disesta  4k  iDdezee 
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of  a  former  appeal  was  In  effect,  must  be  deeided  voluntary  payments 
by  the  trustee:  the  orders  not  being  any  protection. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  |  347;  Dec 
Dig.  «=»273.] 

Petition  to  Revise  and  Appeal  from  the  District  Court  of  the  United 
States  for  the  Western  District  of  Kentucky ;  Walter  Evans,  Judge. 

In  the  matter  of  the  bankruptcy  of  the  Tapp  Clothing  Company. 
The  landlord's  lien  of  P.  H.  Tapp  and  another  was  adjudged  to  have 
priority,  and  the  Louisville  Woolen  Mills,  a  corporation,  petitions  to 
revise  and  appeals.  Reversed  and  remanded  on  appeal,  and  petition 
to  revise  dismissed. 

W.  S.  Mendel,  of  Louisville,  Ky.,  for  petitioner  and  appellant. 
J.  B.  Baskin  and  D.  A.  Sachs,  Jr.,  both  of  Louisville,  Ky.,  for  re- 
spondents and  appellees. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

DENISON,  Circuit  Judge.  In  the  case  of  Louisville  Woolen  Mills 
v.  Johnson,  228  Fed.  606,  143  C.  C.  A.  128,  we  had  for  review  cer- 
tain proceedings  in  the  matter  of  the  Tapp  Clothing  Company,  bankrupt, 
and  we  held  that  the  Woolen  Mills  had  a  materialman's  lien,  under  the 
Kentucky  statute,  against  the  bankrupt  estate.  In  further  proceedings 
below,  in  the  same  estate,  it  appeared  that  Tapp,  as  owner  of  the  fac- 
tory premises,  had  a  landlord's  lien  against  the  same  body  of  prop- 
erty. There  was  not  enough  to  satisfy  both ;  and  the  referee  and  the 
District  Judge  have  both  held  that  the  landlord's  lien  takes  precedence. 
Whether  this  view  was  right  is  the  question  for  present  decision. 

Each  lien  is  created  by  an  independent  section  of  the  Kentucky 
Statutes.  The  sections  have  no  direct  relation  to  each  other.  Ap- 
parently, when  each  lien  was  created,  the  existence  of  the  other  was 
not  distinctly  in  the  legislative  mind.  Which  one  is  superior  must  be 
determined  by  comparison  of  the  statutes  and  by  interpretation  of 
the  general  language.  Unfortunately  the  subject  has  not  been  con- 
sidered in  any  direct  way  by  the  Kentucky  Court  of  Appeals. 

[1]  A  landlord's  lien  arises  under  Kentucky  Statutes,  §  2317,  and  is 
regulated  by  sections  2314,  2315  and  2316.    Section  2317  says: 

"A  landlord' shall  have  a  superior  lien  on  the  •  •  •  personal  property 
of  the  tenant  •  •  •  owned  by  him  after  possession  Is  taken  under  the 
lease." 

Section  2314  provides  that  "if,  after  the  commencement  of  any  tenan- 
cy, a  lien  be  created  on  the  property  upon  the  leased  premises,"  the  lien- 
or may  remove  the  property  from  the  premises  only  upon  satisfying  the 
landlord's  lien;  by  section  2315,  an  execution  against  the  tenant, 
levied  on  the  property  found  on  the  leased  premises,  must  be  satisfied 
subject  to  the  landlord's  lien;  and  section  2316  says:  "All  valid  liens 
upon  the  personal  property  of  a  lessee,  *  *  *  created  before  the 
property  was  carried  upon  the  leased  premises,  shall  prevail  against 
*     *     *    the  landlord,"  while,  "if  such  lien  be  created  whilst  the  prop- 
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erty  is  on  the  leased  premises,"  then  the  landlord  must  have  prefer- 
ence. 

The  materialman's  lien  arose  imder  section  2487,  and  is  regulated 
by  sections  2488,  2489,  and  2490.  Section  2488  provides  that  it  "shall 
be  superior  to  the  lien  of  any  mortgage  or  other  incumbrance  thereaft- 
er created."  This  court  has  considered  the  nature  of  the  landlord's 
lien,  as  applicable  in  bankruptcy  proceedings,  in  Courtney  v.  Fidelity 
Co.,  219  Fed.  57,  134  C.  C.  A.  595,  and  has  discussed  the  character  of 
the  materialman's  lien  in  the  Johnson  Case,  supra,  and  the  cases  therein 
cited. 

The  District  Judge  applied  the  rule  of  some  earlier  decisions  in  the 
EHstrict  Court.  These  depended,  essentially,  upon  the  theory  that  the 
lien  of  the  materialman  did  not  vest  or  exist  or  attach  in  any  tangible 
way  until  the  time  of  bankruptcy,  but  was  an  inchoate  right  to  a 
preference  upon  distribution  if  the  specified  distribution  should  oc- 
cur, rather  than  a  definite  lien.  If  this  view  should  be  adopted,  it  would 
solve  the  present  controversy ;  but  we  think  it  is  inconsistent  with  the 
Johnson  Case  and  pur  previous  opinions  there  cited  and  discussed.  The 
unescapable  inference  from  these  opinions  is  that  the  materialman's 
lien  is  created  along  with  the  shipment  and  delivery  of  the  goods,  and 
that  the  statutory  provisions  which  specify  "when"  the  materialman 
shall  "have"  the  lien  refer  to  the  maturity  of  the  lien  and  to  the  time 
when  and  the  event  on  account  of  which  it  may  be  foreclosed  or  en- 
forced. We  see  no  construction,  other  than  this,  which  will  make 
the  law  reasonably  efficient  and  workable.  It  is  a  mistake  to  suppose 
that  this  lien  may  never  come  to  full  maturity,  unless  under  exceptional 
conditions  which  the  lienor  cannot  control.  It  may  be  avoided  by 
payment;  but,  short  of  that,  the  lienor  can  always  bring  it  to  maturity 
by  taking  judgment  and  levying  execution.* 

Keeping  in  view  these  characteristics  of  the  materialman's  lien,  and 
without  expressing  any  opinion  as  to  whether  it  may  be  subject  to  a 
landlord's  lien  under  a  lease  in  existence  when  the  property  was  taken 
upon  the  leased  premises,  we  are  compelled  to  think  that  it  does  take 
priority  over  the  lien  of  the  landlord  under  a  lease  made  after  the  ship- 
ment and  delivery  of  the  raw  materials  to  the  manufacturing  tenant. 
With  otherwise  equally  balanced  considerations  on  both  sides  of  the 
argument,  there  are  three  things  which  lead  us  to  the  conclusion 
stated : 

The  first  is  that  section  2316,  which  undertakes  to  declare  the  re- 
spective rank  of  the  landlord's  lien  and  all  other  valid  liens  on  de- 
fendant's property,  makes  it  turn  upon  the  situation  when  the  property, 
sought  to  be  subjected,  was  carried  upon  the  premises ;  and  the  lien 
of  the  materialman,  for  the  tmpaid  purchase  price,  is  in  the  nature  of 

1  We  do  not  overlook  Hall  v.  Guthrie,  103  S.  W.  721,  31  Ky.  Law  Rep.  801, 
In  which  it  was  said  that  there  was  no  lien  before  the  happening  of  the  event 
(in  that  case,  an  assignment).  The  question  was  whether,  when  the  materials 
were  furnished,  the  lien  came  into  existence  in  such  a  way  as  to  make  neces- 
sary the  filing  of  the  claim  of  lien  specifically  required  for  builders'  liens  and 
which  some  general  language  seemed  to  apply  to  aU  liens.  Whether  a  lien 
^dsts  so  far  as  to  carry  such  a  burden  and  whether  it  exists  far  enough  to 
give  it  reascmable  efficiency  are  obviously  different  questions. 
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a  reservation.  In  a  very  substantial,  though  not  in  a  technical,  way, 
the  materials  are  subject  to  this  claim  from  the  time  they  leave  the  ven- 
dor's hands  until  they  are  paid  for,  and  this  reserved  claim  is,  for  con- 
venience, transferred  to  the  body  of  property  with  which  the  materials 
are  mingled.  The  landlord's  lien  has  no  opportimity  to  attach  to  such 
materials,  original  or  substituted,  save  subject  to  the  already  existing 
claim  and  contingent  lien  of  the  vendor.  The  landlord  can  hardly  be 
prejudiced  by  the  assertion  of  the  other  and — in  a  sense — earlier  lien, 
and  this  because  it  is  not  required  to  be  recorded,  and  the  landlord  must 
usually  know  of  the  existence  of  this  class  of  liens  and  may  govern 
himself  accordingly. 

The  second  is  that  the  materialman's  lien  is  given  by  the  same  stat- 
ute and  is  enforced  in  the  same  way  as  the  employe's  lien  for  wages. 
Section  2488  says  that  the  lien  for  material  or  wages  "shall  be  superior 
to  the  lien  of  any  mortgage  or  other  incumbrance  thereafter  created," 
and  that  the  lien  for  wages  accruing  within  6  months  shall  be  superior 
even  to  the  lien  of  any  mortgage  or  other  incumbrance  theretofore 
created.  It  follows  that  the  landlord's  lien,  created  after  materials 
were  furnished,  cannot  be  given  priority  over  the  lien  for  material 
without,  at  the  same  time,  making  it  superior  to  any  lien  for  wages 
which  are  more  than  6  months  old.  Since  the  landlord's  lien  may  reach 
back  11  months,  this  would  be  to  say  that  the  lien  for  rent  of  a  factory 
building,  accruing  during  the  first  5  of  the  11  months  just  ended, 
was  superior  to  the  lien  for  wages  accruing  during  the  same  period . 
and  in  view  of  the  universal  favor  given  labor  liens,  this  would  be 
an  imusual  presumption. 

The  third  thing  is  that  the  section  just  cited  expressly  declares  pri- 
ority over  "any  mortgage  or  other  incumbrance  thereafter  created." 
The  effect  of  this  language  to  give  priority  to  the  lien  for  material 
cannot  be  evaded,  except  by  saying  that  the  landlord's  lien  is  not  an 
"other  incumbrance."  This  restrictive  meaning  is  said  to  be  made  out 
by  reliance  upon  the  rule  of  ejusdem  generis.  We  think  that  rule 
cannot  be  here  applied.  We  observe  no  instance  of  any  incumbrance, 
other  than  a  mortgage,  of  precisely  the  same  class,  and  hence, 
unless  "other  incumbrance"  is  intended  to  reach  beyond  the  specific 
class,  the  words  can  have  no  meaning.  Further,  a  mortgage  is  not  an 
incumbrance  of  lesser  dignity  than  a  lien  for  rent.  Such  lien  may  be 
created  by  mortgage  provisions  in  the  lease,  or  may  be  implied  by  law 
from  the  contract  which  the  parties  make.  No  reason  appears  why 
the  labor  or  material  lien  should  have  been  given  priority  over  an 
express  mortgage  for  rent,  and  yet  be  subject  to  an  implied  lien  for 
the  same  rent.  The  holding  in  Hatton  v.  Rogers,  134  Ky.  840,  121 
S.  W.  698,  to  the  effect  that  an  attachment  was  not  an  "incumbrance," 
is  not  applicable  to  a  statutory  environment  materially  different  from 
that  there  considered. 

Upon  the  whole,  we  think  it  reasonably  dear  that  of  these  two  liens 
in  this  case  the  landlord's  is  of  inferior  rank. 

[2]  In  the  application  of  this  last-quoted  section,  we  find  that  the 
landlord's  lien  in  question  is  one  "thereafter  created."  In  the  present 
case,  the  appellant's  material  was  carried  onto  the  premises  in  June; 
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It  does  not  appear  that  any  of  the  property  claimed  to  be  subject  to 
the  landlord's  lien  was  added  after  October.  The  lease,  existing  in 
June,  expired,  by  its  terms,  November  1st;  by  the  force  of  section 
2295,  Kentucky  Statutes,  and  by  virtue  of  a  holding  over  by  both 
parties  for  3  months,  there  arose  a  furtlier  relation  of  landlord  and 
tenant  for  one  year  from  November  1st;  the  bankruptcy  occurred 
February  26th ;  and  all  rent  for  which  a  lien  is  claimed  accrued  after 
November.  The  Kentucky  G)urt  of  Appeals,  in  Lyons  v.  Deppen, 
90  Ky.  305,  14  S.  W.  279,  held  that  a  lien  for  rent  under  a  renewal 
lease  was  inferior  to  a  mortgage  given  during  the  term  of  the  original 
lease.  In  English  v.  Duncan,  14  Bush  (Ky.)  377,  the  court  was  care- 
ful to  point  out  that  the  term  of  the  lease  did  not  appear.  Neither  upon 
the  reasoning  of  Lyons  v.  Deppen,  supra,  nor  upon  the  principles  in- 
volved do  we  see  any  way  to  distinguish  between  a  new  lease  duly 
signed  upon  a  separate  paper  and  a  written  extension  indorsed  upon 
the  foot  of  the  old  lease  and  an  extension  implied  by  law  from  the 
joint  voluntary  act  of  the  parties.  In  each  instance  the  extended  term 
is  a  new  contract  It  follows  that  the  landlord's  lien  in  this  instance 
must  be  considered  as  having  been  created  as  of  November  1st. 

[3]  One  further  circumstance  affects  the  landlord's  right.  Under 
the  rule  declared  by  this  court  in  Courtney  v.  Fidelity  Co.,  219  Fed. 
57,  66,  134  C.  C.  A.  595,  the  trustee  in  bankruptcy  in  these  cases  has 
the  option  (to  be  exercised  on  his  judgment,  or  by  vote  of  the  creditors, 
or  by  order  of  the  court,  as  the  case  may  be)  to  pay  the  claim  of 
the  landlord  for  the  full  amount  of  the  rent  for  the  future  period  to 
which  the  lien  extends,  or  to  refuse  to  do  so,  surrender  the  premises 
to  the  landlord  and  thereby  subject  the  estate  to  such  lien  as  the  land- 
lord may  succeed  in  establishing  to  cover  his  loss.  Obviously,  in  the 
former  alternative,  the  trustee  is  entitled  to  the  possession  of  the  prem- 
ises during  the  period  which  he  pays  for,  and  if  the  premises  are  needed 
and  used  by  the  trustee  for  carrying  on  the  business  or  other  admin- 
istration purposes,  their  rent,  or,  at  least,  their  rental  value,  forms 
an  expense  of  administration.  Kinkead  v.  Bacon,  230  Fed.  362,  144 
C.  C.  A.  504.  In  this  case  the  trustee  used  the  premises  for  carrying 
on  and  closing  out  the  business  for  a  period  not  shown  by  the  record. 
As  to  the  rent  which  had  accrued  before  bankruptcy,  the  present  rec- 
ord contains  no  sufficient  justification  for  treating  it  as  an  admin- 
istration expense.  Since  the  alternative  to  paying  past-due  rent  is 
to  get  out,  and  since  it  may  sometimes  be  essential  to  the  administra- 
tion that  the  trustee  keep  possession  of  the  premises  for  a  time,  it 
may  happen  that  the  relation  between  the  past-due  rent  and  the  desir- 
ability of  keeping  the  premises  will  justify  an  order  that  this  rent  be 
paid  by  the  trustee  as  part  of  the  cost  of  conducting  the  liquidation ; 
the  trustee  does  not  seem  to  have  made  any  such  claim  in  this  case. 
The  rent  which  accrued  after  the  trustee  ceased  to  use  the  premises 
for  the  business  of  the  estate,  and  during  the  period  when  he  was 
merely  minimizing  his  loss  by  subletting  as  much  as  possible,  we  can- 
not consider  as  cost  of  administration.  However,  all  subrentals  which 
he  actually  received  were  subject  to  an  equitable  charge  in  favor  of 
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the  landlord,  and  it  was  not  wrong  to  pay  them  over.  In  no  case  could 
the  lien  for  materials  reach  such  subrentals. 

The  question  was  raised  below  whether  the  lien  for  materials  ex- 
tended to  the  whole  fimd  in  court.  We  do  not  see  that  it  was  decided, 
and  the  record  does  not  enable  us  to  do  so. 

[4,  5]  Whatever  amount  has  been  overpaid  to  the  landlord  should 
be  repaid  by  him  to  the  trustee.  His  is  the  primary  liability,  but  the 
trustee  is  also  liable  to  the  estate.  The  payments  by  him  must  be  con- 
sidered voluntary.  Each  was  made  pursuant  to  an  order  of  the  ref- 
eree, but  these  orders  were  made  without  notice  to  any  one  and  not 
at  a  creditors'  meeting,  and  most  of  them  even  while  the  supersedeas 
of  the  former  appeal  was  in  effect.  Such  orders  do  not  protect  the 
trustee.  Cabenas  v.  Coe  (D.  C,  N.  Y.)  178  Fed.  158;  United  Co.  v. 
Hess  (C.  C.  A.  6)  159  Fed.  889,  87  C.  C.  A.  69;  Loveland  (4th  Ed.)  § 
576;  Remington,  §  1889;  Collier  (10th  Ed.)  §  58. 

Upon  the  appeal,  the  case  must  be  remanded  for  modification  in  con- 
formity with  this  opinion.    The  appellant  will  recover  costs. 

The  petition  to  revise  is  dismissed. 


(239  Fed.  469) 

BOLLMAN  ▼.  TOBIN. 

(drcolt  Court  of  Appeals,  Eighth  Circuit    January  16,  1917.    Rehearing  De- 
nied February  21,  1917.) 

No.  171. 

1.  Bakkbuptcy  ^=»125 — Tbusteb— Efforts  to  Control  Election. 

The  choice  of  a  trustee,  subject  to  approval  of  the  court,  which  should 
be  given,  except  for  good  cause,  being  by  Bankr.  Act  July  1,  1898,  c.  541, 
I  44,  30  Stat.  557  (Comp.  St  1913,  S  9628),  intrusted  to  the  creditors,  ef- 
forts of  creditors  to  control  election  of  a  trustee,  so  long  as  directed  to 
the  welfare  of  the  entire  body  of  unsecured  creditors,  are  not  objection- 
able, as  Is  Interference  tJierewlth  by  the  bankrupt,  or  one  on  his  behalf. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  SS  170,  180,  181, 
183,  184 ;  Dec.  Dig.  «=»125.] 

2.  Bankruptcy  ^=s>132 — Trusteb— Removal. 

The  trustee  In  bankruptcy  falling  to  carry  out  the  wishes  of,  and  plac- 
ing himself  In  direct  antagonism  to,  the  creditors  by  whom  he  was  chosen, 
thus  making  it  Impossible  to  secure  their  co-<^>eratlon,  especially  when 
indispensable  to  efficient  administration  of  the  trust,  should  be  removed, 
reason  for  his  action  based  on  the  welfare  of  the  entire  body  of  creditors 
not  being  shown;  it  being  unnecessary  that  he  shall  have  been  guilty  of 
any  personal  dishonesty. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  1 190 ;  Dec.  Dig. 
«=»132.] 

Petition  to  Revise  Order  of  District  Court  of  the  United  States  for 
the  Eastern  District  of  Missouri ;  John  C.  Pollock,  Judge. 

Petition  by  Otto  Bollman  to  revise  order  denying  petition  for  re- 
moval of  John  C.  Tobin,  trustee  in  bankruptcy.  Order  vacated,  with 
directions. 

Randolph  Laughlin,  of  St.  Louis,  Mo.,  for  petitioner. 
Charles  A.  Houts,  of  St.  Louis,  Mo.,  for  respondent. 

#=9For  oUier  cmm  ■••  utan%  topic  *  KBY-NUMBBR  In  all  Ke7'Numbtr«4  DisesU  4k  iDdtzM 
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Before  SANBORN  and  SMITH,  Circuit  Judges,  and  AMIDON, 
District  Judge. 

AMIDON,  District  Judge.  In  December,  1915,  the  brokerage  firm 
of  Payne  &  Becker,  doing  business  at  St.  Louis,  Mo.,  was  adjudged 
bankrupt  on  the  petition  of  Otto  BoUman  and  others.  BoUman  was 
the  principal  creditor  having  a  claim  amounting  to  $39,000.  Randolph 
Laughlin  had  been  his  attorney,  and  was  also  a  creditor  of  the  estate. 
Bontie  Becker,  a  member  of  the  firm,  absconded  a  short  time  before  the 
adjudication  in  bankruptcy,  and  has  not  yet  been  found.  He  was  in 
charge  of  the  business  at  St.  Louis.  Payne,  the  other  partner,  resided 
at  Kansas  City.  One  of  the  principal  contentions  of  the  creditors  was 
that  E.  C.  Becker,  the  father  of  Bontie  Becker,  was  a  silent  member 
of  the  firm.  He  was  financially  responsible,  and  the  establishment  of 
his  liability  as  a  partner  was  the  main  hope  of  the  creditors.  Mr.  BoU- 
man and  Mr.  Laughlin  led  a  campaign  to  elect  a  trustee  favorable  to 
aggressive  action  to  establish  the  responsibility  of  Mr.  E.  C.  Becker. 
Mr.  Becker  undertook  a  counter  campaign  to  secure  a  trustee  favorable 
to  himself.  The  BoUman-Laughlin  faction  secured  a  majority  in 
amount  and  number  of  creditors.  Powers  of  attorney  to  represent 
them  were  given  to  Mr.  Laughlin.  He  first  elected  Mr.  BoUman,  but 
the  referee,  having  in  mind  the  fact  that  BoUman  was  a  large  creditor, 
and  that  his  claim  was  questioned,  refused  to  approve  his  selection  as 
trustee.  Thereupon  Laughlin  cast  his  votes  for  the  respondent,  John 
C.  Tobin,  who  had  been  receiver  of  the  bankrupt  estate.  The  Becker 
faction  objected  to  Tobin,  on  the  ground  that  he  intended  to  appoint 
Laughlin  as  his  attorney.  Tobin  was  present,  but  made  no  answer  to 
the  charge,  and  the  referee  overruled  the  objection.  Tobin  had  been 
active  with  the  creditors  who  elected  him,  and  accepted  the  appoint- 
ment, knowing  well  the  campaign  that  had  been  conducted,  and  the 
purpose  of  the  creditors  who  had  prevailed.  Notwithstanding  tfiis,  he 
so  conducted  the  trust  as  to  forfeit  the  confidence  of  the  creditors  and 
of  Mr.  Laughlin.  He  had  conferences  with  E.  C.  Becker,  He  took 
no  action  to  establish  Becker's  liability.  He  appointed  a  couple  of 
young  lawyers  as  his  attorneys,  who  knew  nothing  about  the  aflfairs 
of  the  bankrupts,  and  who  have  accomplished  notfiing,  either  in  the 
collection  of  the  estate  or  the  enforcement  of  Becker's  liability.  An 
expert  bookkeeper  had  been  employed  by  the  BoUman  faction  to  make 
an  investigation  of  the  business  transactions  of  Payne  &  Becker,  and 
he  had  made  a  preliminary  report.  His  report  was  turned  over  by  the 
trustee  to  the  bankrupts,  and  has  been  dismembered  and  parts  of  it 
lost.  The  result  of  these  acts  by  the  trustee  is  that  he  has  forfeited 
the  confidence  of  the  creditors  by  whom  he  was  elected.  They  refuse 
to  communicate  with  him,  or  to  co-operate  with  him  or  his  attorneys 
in  the  administration  of  the  estate.  The  result  has  been  antagonism, 
recrimination,  a  barren  administration,  and  fruitless  litigation.  Finally 
the  creditors  who  secured  Mr.  Tobin's  election  presented  a  petition  to 
the  court  asking  that  he  be  removed.  In  it  are  charges  which  affect, 
not  only  his  competency  and  fidelity,  but  also  his  honesty.  This  peti- 
tion was  answered,  and  a  f uU  hearing  had  before  the  trial  court.    The 
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learned  trial  judge  ruled  that  the  question  whether  Mr.  Tobin  had  for- 
feited the  confidence  of  the  creditors,  or  failed  to  cany  out  the  policy 
which  they  desired,  was  wholly  immaterial.  He  insisted  that,  inas- 
much as  charges  had  been  made  affecting  his  integrity,  those  charges 
must  be  proved,  or  the  petition  be  denied.  He  condemned  both  the 
creditors  and  Mr.  Becker  for  the  campaign  that  was  conducted  for  the 
election  of  a  trustee.  He  expressed  the'  opinion  that  Mr.  Tobin  ought 
not  to  continue  as  trustee,  but  refused  to  remove  him  because  the 
charges  affecting  his  integrity  had  not  been  proved,  and  to  remove 
him  might  reflect  upon  his  character.  The  petition  was  therefore  dis- 
missed, and  the  creditors  have  filed  the  present  petition  to  revise. 

We  think  that  the  learned  judge,  in  his  zeal  to  protect  Mr.  Tobin's 
character,  lost  sight  of  the  interests  of  the  estate.  It  was  not  necessary 
that  either  be  sacrificed. 

[1]  We  first  observe  that  the  court  fell  into  error  in  visiting  the 
same  condemnation  upon  the  creditors  and  upon  Mr.  E.  C.  Becker  for 
their  efforts  to  control  the  election  of  a  trustee.  One  of  the  distinctive 
features  of  the  present  bankruptcy  law  is  the  power  which  it  gives  to 
creditors  in  the  administration  of  the  estate.  It  treats  the  estate  as 
theirs,  and  requires  that  they  be  consulted  in  meetings  at  all  important 
steps.  They  may  also  compel  special  meetings  at  any  time  for  the  ex- 
pression of  their  views.  Section  55,  subdivision  "C  (Comp.  St.  1913, 
§  9639),  provides: 

'The  creditors  shall  at  eadti  meeting  take  such  steps  as  may  be  pertinent 
and  necessary  for  the  promotion  of  the  best  Interests  of  the  estate  and  the 
enforcement  of  this  act." 

At  these  meetings  a  majority  of  the  general  creditors  in  number  and 
amount  controls.  See  sections  55  and  58  of  the  Bankruptcy  Act  (Comp. 
St.  1913,  §§  9639,  9642),  and  General  Order  No.  13  (89  Fed.  vii,  32 
C.  C.  A.  vii);  In  re  Lewensohn  (D.  C.)  98  Fed.  576;  In  re  McGill, 
106  Fed.  57,  45  C.  C.  A.  218. 

The  courts  have  uniformly  enforced  these  distinctive  features  of 
the  law.  It  is  true  that  the  administration  of  the  estate  is  by  the  court, 
and  not  by  creditors ;  but  on  questions  of  general  business  policy  the 
wishes  of  a  majority  of  the  creditors  ought  not  to  be  disregarded,  ex- 
cept for  good  cause  arising  out  of  some  special  feature  affecting  the 
particular  estate.  If  the  majority  seeks  a  factional  advantage  to  the 
injury  of  the  minority,  it  is  the  duty  of  the  court  to  interfere  and  pro- 
tect the  rights  of  all.  But  so  long  as  the  majority  seeks  no  advantage, 
except  such  as  will  accrue  to  the  benefit  of  all  creditors,  their  judg- 
ment should  prevail,  unless  the  circumstances  are  quite  exceptional. 
One  of  the  highest  acts  of  the  creditors  is  the  choice  of  a  trustee.  That 
power  is  clearly  committed  to  them  by  section  44  of  the  Bankruptcy 
Act.  Their  choice  is  subject  to  the  approval  of  the  court,  but  should 
be  approved  unless  good  cause  exists  for  disapproving.  One  of  the 
chief  causes  for  disapproval  is  interference  in  the  election  by  parties 
having  an  interest  hostile  to  the  general  creditors,  such,  for  example, 
as  the  bankrupts  or  their  friends  or  kindred.  Such  interference  has 
been  frequently  condemned  by  the  courts.    In  the  case  of  In  re  Lewen- 
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sohn  (D.  C.)  98  Fed.  576,  Judge  Brown,  after  a  careful  examination 
of  the  decisions  and  the  statute,  uses  this  language : 

•*The  beneficiaries  are  not  the  bankrupt,  but  the  creditors.  For  that  reason 
the  law  gives  to  them  alone  the  choice  of  trustee.  The  banlcrupt  has  no  part 
\fi  it,  because  presumably  he  has  no  interest  in  it." 

The  Circuit  Court  of  Appeals  of  the  Sixth  Circuit,  in  the  case  of 
In  re  McGill,  106  Fed.  57,  45  C.  C.  A.  218,  speaking  by  Mr.  Justice 
Day,  says: 

'*It  may  be  taken,  then,  as  an  established  proposition,  upon  reason  and  au- 
thority, that  interference  by  the  bankrupt,  certainly  when  such  as  to  control 
the  election,  wiU  avoid  the  choice  thereby  attained,  as  it  is  the  policy  of  the 
law  to  secure  a  trustee  who  Is  the  selection  of  the  creditors,  and  not  the  bank- 
rupL" 

See,  also.  In  re  MacKellar  (D.  C.)  116  Fed.  547;  In  re  Hare  (D.  C.) 
119  Fed.  246;  In  re  Van  De  Mark  (D.  C.)  175  Fed.  287;  CoUier  on 
Bankruptcy,  637,  641. 

It  is  manifest,  therefore,  that  the  activity  of  Mr.  E.  C.  Becker  to 
control  the  election  of  a  trustee  must  be  treated  quite  differently  from 
the  campaign  of  the  creditors  to  accomplish  that  result  Mr.  Becker's 
campaign  was  conducted  in  antagonism  to  the  creditors,  to  protect  him- 
self against  Uability.  Even  if  he  is  not  a  member  of  the  firm,  his  in- 
terference with  the  election  of  a  trustee,  owing  to  his  close  relation- 
ship to  Bontie  Becker,  should  be  viewed  as  made  on  behalf  of  the 
bankrupt.  To  place  his  activities  and  those  of  the  creditors  in  the 
same  class,  as  the  trial  court  did,  is  to  visit  the  just  and  the  unjust 
with  the  same  condemnation.  There  is  no  way  in  which  a  majority  of 
the  creditors  can  be  brought  into  uniform  and  intelligent  action,  ex- 
cept by  leadership  and  co-operation.  So  long  as  efforts  are  directed 
to  the  welfare  of  the  entire  body  of  unsecured  creditors,  there  can 
be  no  objection  to  such  activities. 

[2]  Mr.  Tobin  has  not  only  failed  to  carry  out  the  wishes  of  the 
creditors  by  whom  he  was  chosen,  but  has  placed  himself  in  direct  an- 
tagonism to  those  creditors.  In  doing  so  he  has  violated  the  trust  up- 
on which  he  was  placed  in  office.  He  could  not  thus  depart  from  the 
policy  desired  by  the  creditors  without  being  able  to  assign  good  rea- 
sons for  so  doing  based  on  the  welfare  of  the  entire  body  of  creditors. 
No  such  reason  for  his  conduct  is  disclosed  by  the  record.  To  jus- 
tify his  removal  it  is  not  necessary  to  find  that  he  has  been  guilty  of 
any  personal  dishonesty.  It  is  enough  that  he  has  so  conducted  him- 
self as  to  forfeit  the  confidence  of  those  who  are  the  beneficiaries  of 
his  trusteeship,  and  thus  made  it  impossible  for  him  to  secure  their 
co-operation.  That  is  especially  true  in  a  case  like  the  present,  where 
the  co-operation  of  the  beneficiaries  is  indispensable  to  the  efficient  ad- 
ministration of  the  trust.  The  rule  was  stated  by  the  Supreme  Court 
in  May  v.  May,  167  U.  S.  310,  320,  17  Sup.  Ct  824,  828  (42  L.  Ed. 
179),  as  follows: 

*The  power  of  a  court  of  equity  to  remoTe  a  trustee,  and  to  substitute  an- 
other in  his  place,  is  incidental  to  its  paramount  duty  to  see  that  trusts  are 
properly  executed,  and  may  properly  be  exercised  whenever  such  a  state  of 
mutual  iU  feeling,  growing  out  of  his  behavior,  exists  between    *    *    *    the 
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trustee  in  question  and  the  beneficiaries,  that  his  continuance  in  office  would 
be  detrimental  to  the  execution  of  the  trust,  even  if  for  no  other  reason  than 
that  human  infirmity  would  prevent  •  •  •  the  beneficiaries  from  work- 
ing in  harmony  with  him,  and  although  charges  of  misconduct  against  him 
are  either  not  made  out,  or  are  greatly  exaggerated." 

The  facts  as  we  have  outlined  them  in  this  opinion  rest  upon  un- 
controverted  evidence.  We  may  therefore  deal  with  the  case  upon 
this  petition  to  revise. 

We  join  with  the  trial  court  in  completely  exonerating  Mr.  Tobin 
from  all  charges  which  affect  his  integrity.  That,  however,  is  as  far 
as  we  can  go,  and  we  further  find  that  the  welfare  of  the  estate  de- 
mands his  removal,  and  the  election  of  a  new  trustee  by  the  creditors. 

The  order  of  the  trial  court  is  therefore  vacated  and  set  aside,  with 
directions  to  enter  an  order  removing  the  defendant  as  trustee,  and  di- 
recting the  referee  to  call  a  meeting  of  creditors  to  elect  a  new  trustee. 
The  procedendo  will  go  down  at  the  expiration  of  20  days  from  the 
date  of  the  filing  of  this  opinion,  unless  otherwise  ordered. 


(239  Fed.  473) 

AMBROSIUS  V.  AMBROSIUS. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  9,  1917.) 

No.  62. 

1.  Trusts  «=»371(8) — Pleading — Praybb — Genkbal  Reuef. 

Where  a  bill  to  recover  personal  property  was  framed  on  the  theory 
that  a  trust  had  been  declared  therein  by  complainant's  father,  but  con- 
tained a  prayer  for  general  relief,  complainant  can  recover,  if  she  es- 
tablishes that  she  was  the  original  owner  of  the  property. 

[Ed.  Note.— ror  other  cases,  see  Trusts,  CJent.  Dig.  §  598;  Dec.  Dig. 
«=>371(8).] 

2.  Gifts  ^=»22 — Gifts  Inter  Vivos — Delivery — Necessity. 

A  gift  by  a  father  to  his  daughter  of  certain  securities,  which  was  only 
evidenced  by  a  statement  prepared  by  him  and  kept  with  a  list  of  se- 
curities, a  copy  being  delivered  to  his  mother  in  a  sealed  envelope,  to  be 
opened  only  after  his  death,  is  Ineffectual  for  want  of  delivery,  and  equity 
will  not  interfere  to  perfect  it. 

[Ed.  Note.— For  other  cases,  see  Gifts,  CJent  Dig.  |  37;  Dec.  Dig. 
«=»22.] 

8.  Trusts  ^=s>B7^ — Express  Trust — Declaration — Inconsistent  Acts. 

Where  one  not  a  laveyer  signed  a  statement,  on  a  list  of  securities  which 
he  purchased  with  his  own  funds,  that  he  held  the  securities  as  trustee 
for  his  daughter  during  his  lifetime,  but  thereafter  he  dealt  with  the 
securities  as  his  own,  selling  some  and  pledging  others,  his  acts  indicate 
that  he  did  not  intend  by  his  declaration  to  make  himself  trustee  iu  the 
legal  sense,  but  only  to  transfer  to  his  daughter  such  securities  as  he 
might  own  at  his  death,  and  such  intention  cannot  be  enforced. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  I  53;  Dec.  Die. 
«=>37%.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

Suit  by  Marie  Marjorie  Ambrosius,  an  infant,  by  Kate  Ambrosius, 
her  next  friend,  against  Iva  H.  Ambrosius,  as  administratrix  of  the 

^SdFor  other  cases  see  same  topic  A,  KEY-NUMBER  in  aU  Kej-Numbrred  DigesU  A,  Indexes 

Digitized  by  VjOOQIC 


352  152  C.  C.  A.  BBP0BT8 

goods,  chattels,  and  credits  of  Herman  Z.  Ambrosius,  deceased.  From 
a  decree  dismissing  the  bill,  complainant  appeals.    Affirmed. 

KrauthoflF,  Harmon  &  Mathewson,  of  New  York  City  (E.  J.  Patter- 
son and  Carroll  G.  Walter,  both  of  New  York  City,  of  counsel),  for  ap- 
pellant. 

Davis,  Symmes  &  Schreiber,  of  New  York  City  (David  T.  Davis  and 
Robert  C.  Ryder,  both  of  New  York  City,  of  coimsel),  for  appellee. 

Before  COXE,  WARD,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  September  26,  1905,  Herman  Z.  Ambrosius, 
an  employe  of  Speyer  &  Co.,  bankers  of  this  city,  having  then  an  only 
child  by  his  first  wife,  a  daughter  eight  years  of  age,  living  with  his 
mother  in  Chicago,  drew  up  on  a  sheet  of  paper  a  list  of  securities, 
which  he  headed  with  the  words,  "List  of  securities  held  by  L.  J.  Salo- 
mon in  Speyer  &  Co.'s  vault  in  envelope  marked  'Property  of  H.  Z. 
Ambrosius,' "  and  concluded  with  the  words : 

"All  these  foregoing  securities  belong  to  my  daughter  Marie  Marjorle  Am- 
brosius, and  are  held  by  me  in  trust  for  her  during  my  lifetime. 
"New  York,  September  26.  1905.  H.  Z.  Ambrosius." 

About  a  month  later  he  visited  his  mother  in  Chicago  and  delivered 
to  her  a  press  copy  of  this  sheet  in  a  sealed  envelope,  telling  her  to 
keep  it  carefully,  as  it  contained  a  paper  of  value  to  Marie,  but  not  to 
tell  her  about  it,  as  he  did  not  want  her  to  get  the  idea  she  had  mon- 
ey. His  mother  put  the  sealed  envelope  in  her  box  at  a  safe  deposit 
company,  to  remain  unopened  in  accordance  with  his  directions  until 
after  his  death.  Other  than  this  there  was  no  communication  to  any 
one  of  what  he  had  done.  The  securities  stood  in  his  own  name,  or  in 
the  name  of  third  parties,  indorsed  by  them  in  blank,  and  he  sold  some 
of  them,  noting  the  fact  and  date  of  sale  on  the  list  and  running  a  line 
through  the  entry. 

September  10,  1907,  he  made  another  list,  headed,  "List  of  securities 
handed  to  h.  J.  Salomon  for  safe-keeping  in  Speyer  &  Co.'s  vault,  in 
envelope  marked  'Property  of  H.  Z.  Ambrosius,'  which  securities  be- 
long to  my  daughter,  Marie  Marjorie  Ambrosius,  and  are  held  by  me 
in  trust  for  her,  during  my  lifetime,'*  into  which  he  carried  most  of 
the  securities  which  were  left  on  the  first  list  and  signed  it  September 
10,  1907:  "H.  Z.  Ambrosius.  Witness:  A.  Lincoln  Baer."  Some  of 
the  securities  on  this  list  also  he  sold  and  struck  off  in  the  same  way, 
and  on  some  of  them  he  borrowed  money  from  the  banks.  On  the 
back  of  each  of  these  sheets  were  lists  of  other  securities,  some  oi 
which  had  been  sold  and  crossed  off  in  the  same  way  as  was  done  with 
those  on  the  front  of  the  sheets,  and  as  to  them  the  complainant  makes 
no  claim. 

,  Ambrosius  paid  his  mother  at  first  $30  a  week,  and  afterwards  $50 
a  week,  for  the  board  and  lodging  of  his  daughter,  and  paid  in  addi- 
tion for  her  schooling,  medical  expenses,  etc.  October  15,  1913,  he 
died,  leaving  a  second  wife,  whom  he  had  married  in  1904,  and  two 
children  by  her,  him  surviving.    His  mother  then  opened  the  envelope 
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given  her  containing  the  press  copy  of  the  paper  of  September  26, 
1905,  as  drawn. 

After  his  death  there  were  found  in  his  desk  at  Speyer  &  Co/s  an 
open  envelope,  marked  "Property  of  H.  Z.  Ambrosius,  August  29, 
1912,"  containing  the  two  lists  before  mentioned  and  a  large  number 
of  the  listed  securities,  together  with  other  securities  not  mentioned 
in  either  list.  There  is  no  evidence  that  the  securities  were  ever  de- 
livered to  Salomon,  or  were  ever  in  Speyer  &  Co.'s  vault. 

Judge  Veeder  dismissed  the  bill,  on  the  ground  that  it  was  the  dece- 
dent's intent  to  make  a  testamentary  disposition,  and  that  if  he  ever 
intended  to  make  a  trust  he  revoked  it  in  his  lifetime. 

[1]  While  the  bill  proceeds  directly  and  expressly  upon  the  ground 
of  a  trust  declared  by  Ambrosius  in  his  lifetime,  it  asks  for  general 
relief,  and,  as  the  decedent  did  state  that  the  securities  belonged  to 
the  complainant,  she  was  entitled  to  recover  under  the  bill  on  the 
ground  of  her  antecedent  ownership,  if  she  could  prove  it.  But  she 
did  not  prove  it.  The  decedent's  father  died  in  Chicago  in  1894,  leav- 
ing nothing  but  $1,000  coming  from  his  lodge.  His  mother  supported 
herself  by  dressmaking.  There  was  positive  proof  that  most  of  the 
securities  mentioned  in  the  papers  of  1905  and  1907  were  brought  by 
Ambrosius  with  his  own  money,  and  there  is  not  a  vestige  of  evidence 
that  the  complainant  had  any  money  or  property  whatever.  Therefore 
the  claim  that  the  securities  belonged  to  her  before  the  papers  of 
1905  and  1907  were  signed  is  wholly  without  support. 

In  this  respect  the  case  differs  from  Covin  v.  De  Miranda,  140  N. 
Y.  474,  35  N.  E.  626,  on  which  the  complainant  so  much  relies.  In 
it  there  was  no  evidence  of  any  relationship  between  the  deceased  and 
the  plaintiffs,  so  that  the  court  held  that,  in  view  of  his  express  state- 
ment that  the  securities  belonged  to  them  it  was  bound  to  assume  that 
they  came  to  them  by  purchase  or  gift  from  some  one.  If  there  had 
been  any  evidence  that  the  bonds  had  been  purchased  by  the  decedent 
with  his  own  money,  the  decision  would  unquestionably  have  been 
different.  This  was  evidently  the  opinion  of  the  General  Term  upon 
the  appeal  from  a  judgment  directed  by  the  court  in  favor  of  the  plain- 
tiffs in  a  second  suit  to  recover  the  interest  paid  on  the  bonds  in  ques- 
tion during  the  decedent's  lifetime.  Covin  v.  De  Miranda,  79  Hun,  329, 
29  N.  Y.  Supp.  347.  In  that  case  the  court  directed  a  verdict  in  favor 
of  the  plaintiffs  on  the  ground  that  the  ownership  of  the  bonds  had 
become  res  judicata  in  the  first  action,  and  evidence  that  the  decedent 
bought  the  bonds  with  his  own  money  was  not  admissible  in  the  sec- 
ond action  to  contradict  that  adjudication. 

[2]  Of  course,  if  Ambrosius  intended  a  present  gift  to  his  daughter, 
it  was  quite  ineffectual  for  want  of  delivery,  and  equity  will  not  in- 
tervene to  perfect  it. 

[3]  Therefore  the  question  is:  Can  the  complainant  recover  upon 
the  strength  of  a  declaration  of  trust  made  by  the  decedent  in  her 
favor?  What  we  have  to  determine  is  the  intention  of  the  decedent. 
If  the  language  in  the  paper  of  September  26,  1905,  constituted  him  a 
trustee  for  the  complainant  as  to  the  securities  therein  mentioned,  we 
think  that  the  delivery  of  a  copy  of  it  in  a  sealed  envelope  to  his 
152  C.C.A.— 23 
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mother  to  keep  for  the  complainant  was  sufficient  evidence  to  support 
the  trust.  This  envelope  was  opened  after  the  death  of  Ambrosius, 
and  of  course  throws  no  light  upon  the  meaning  of  what  he  wrote. 
We  have  to  determine  his  intention,  both  from  what  he  wrote  in  1905, 
and  what  he  did  during  the  eight  years  thereafter,  down  to  the  time 
of  his  death. 

Ambrosius  was  a  layman,  and  may  have  been  unaware  of  the  legal 
meaning  and  effect  of  the  compression  he  used  as  to  holding  the  se- 
curities in  trust  for  his  daughter.  Between  what  he  wrote  and  what 
he  did  his  intention  is  not  clear.  At  least,  we  must  consider  what  he 
did  in  the  premises,  as  well  as  what  he  wrote.  He  is  to  be  presumed 
to  have  been  an  honest  man,  and  very  evidently  was  a  loving  father. 
There  being  no  evidence  that  he  ever  kept  any  account  with  the  com- 
plainant of  the  income  of  the  securities,  kept  them  in  his  own  name, 
used  them  for  his  own  purposes  just  as  he  did  all  other  securities  he 
had,  it  is  impossible  to  believe  that  he  intended  by  what  he  wrote  to 
divest  himself  of  ownership.  His  conduct  during  this  long  period  is 
absolutely  inconsistent  with  the  character  of  a  trustee.  We  cannot 
believe  that  he  would  have  acted  with  such  bad  faith  if  he  had  sup- 
posed himself  to  be  a  trustee  for  his  daughter  in  the  legal  acceptation 
of  that  term.  We  think  he  intended  that  only  such  of  the  securities 
as  should  be  in  his  possession  at  the  time  of  his  death  should  then  go 
to  the  complainant. 

Another  case  arising  out  of  De  Miranda's  estate  is  nearer  the  pres- 
ent case.  Covin  v.  De  Miranda,  76  Hun,  414,  27  N.  Y.  Supp.  1049. 
The  decedent  signed  and  acknowledged  before  a  notary  public  a  paper 

as  follows: 

"State  and  aty  of  New  York.  May  25th,  1881. 
"For  the  sum  of  $1  to  me  in  hand  paid,  the  receipt  of  which  Is  hereby  ac- 
knowledged, and  for  certain  other  valuable  considerations,  I  do  hereby  tnius- 
fer,  set  over,  and  deliver  to  the  young  man  known  as  Felix  Govin  Dias,  a  na- 
tive of  Matanzas,  Island  of  Cuba,  now  living  at  No.  147  East  3^h  street  In 
the  city  of  New  York,  two  certittcates  of  $10,000  each  ($20,000)  of  the  U.  S. 
4%  per  cent  loan  under  the  act  of  Congress  entitled  *An  act  to  authorize  the 
refunding  of  the  national  debt  approved  July  14,  1870,  issued  one  Jan.  18, 
1878,  Letter  A  13,235,  and  the  other  one  issued  May  17,  1877,  Letter  A  10,642. 
Said  certificates  will  be  retained  in  my  custody  for  the  present  as  trustee  for 
the  said  Felix  Govin  Diaz.  Felix  Govin  y  Rute.    [L.  S.], 

**Trustee  of  two  certificates  each  one  of  ten  thousand  dollars.'* 

Notwithstanding  the  expression  that  he  held  the  securities  in  trust 
for  the  plaintiffs,  3ie  court  decided  that,  as  the  decedent  kept  the  paper 
in  his  possession  and  sold  the  bonds,  it  was  clear  he  did  not  intend 
to  divest  himself  of  title. 

Some  distinctions  in  the  cases  cited  may  be  briefly  pointed  out  In 
Locke  V.  Farmers'  Loan  &  Trust  Co.,  140  N.  Y.  135,  35  N.  E.  578, 
the  decedent  declared  a  trust  of  which  he  notified  the  beneficiaries 
and  which  he  actually  performed  for  their  benefit  for  several  years 
before  his  death.  In  Van  Cott  v.  Prentice,  104  N.  Y.  45,  10  N.  E. 
257,  a  complete  and  effective  trust  was  drawn  up  in  writing  and  de- 
livered in  a  sealed  envelope  to  the  trustee.  In  Matter  of  King,  115 
App.  Div.  751,  100  N.  Y.  Supp.  1089,  affirmed  188  N.  Y.  626,  81  N. 
E.  1167,  the  deed  of  trust  and  the  securities  themselves  had  been  de- 
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Uvered  by  the  decedent  to  the  trustee.  In  Linton  v.  Brown  (C.  C.) 
20  Fed.  455,  a  deed  of  trust  had  been  delivered  by  the  dece4ent  to  the 
beneficiary  and  by  her  delivered  to  a  third  party.  In  Fowler  v.  Cow- 
ing (C.  C.)  152  Fed.  801,  and  165  Fed.  891,  91  C.  C.  A.  569,  the  stock 
in  question  was  purchased  by  the  father  as  trustee  with  his  children's 
money  and  their  ownership  was  not  disputed. 
The  decree  is  affirmed.  - 


(239  Fed.  477) 

MARYLAND  CASUALTY  CO.  v.  EDDY. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    February  7,  1917.) 

No.  2896. 

1.  INSUBANCB  «=»13e(5) — ^Application — Answebs  of  Insttbxd. 

Though  the  signature  of  insured  to  the  appUcation  is  questioned,  the 
authenticity  of  the  answers  therein,  which  were  made  part  of  the  policy 
as  issued,  must  be  treated  as  admitted,  since  no  rational  theory  of  con- 
tract can  be  made  that  does  not  hold  the  assured  to  know  the  contents  of 
the  Instrument  to  which  he  seeks  to  hold  the  other  party. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent.  Dig.  H  222-224,  229, 
230;   Dec.  Dig.  «8=>136(5).] 

2.  Insubance  ^=»300 — Fobfeitube — ^Misbepbesentation. 

A  misrepresentation  by  an  appUcant  for  accident  insurance  that  no 
similar  insurance  had  been  canceled,  or  renewal  thereof  refused,  when 
in  fact  such  a  poUcy  had  been  canceled  for  the  stated  reason  that  in- 
sured was  too  reckless  in  driving  automobiles,  and  the  appUcation  was 
made  to  secure*  Insurance  in  place  of  that  canceled,  Is,  as  a  matter  of 
law,  material  and  intentional,  and  prevents  recovery  on  the  poUcy. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  §  679 ;  Dec.  Dig. 
«=>300.1 

8.  CouBTs  ^=>363 — ^Ruuss  of  Decision — State  Statute — Insubance  Agents. 

The  United  States  courts  will  foUow  and  apply  a  state  statute  de- 
termining the  status  of  an  insurance  agent. 

[Ed.  Note.— For  other  cases,  see  Courts,  CJent  Dig.  H  939-949;  Dec. 
Dig.  <©=>363.] 

4.  Insubance   ^=s>73 — ^Agents — Statutes — Accident  Insubance. 

Ck>mp.  Laws  Mich.  1897,  §  7246,  which  Is  part  of  a  chapter  relating 
wholly  to  fire  and  marine  insurance,  and  which  declares  to  be  agents  all 
those  who  have  anything  to  do  with  placing  the  risk,  does  not  apply  to 
accident  insurance  which  is  controlled  by  sections  5110-5115. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  H  99,  190;  Dec. 
Dig.  <g=>73.] 

6.  Insubance  $=»73 — Agents — ^Bestbictions  on  Authobity. 

In  the  absence  of  statutory  regulation,  a  stipulation  in  a  policy  that 
no  person,  unless  duly  authorized  in  writing,  shall  be  deemed  the  agent 
of  the  company,  Is  binding  on  those  who  take  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent.  Dig.  §§  99,  100;  Dec. 
Dig.  <©=>73.] 

d.  Insubance    «=»376(2) — Agents— Restbictions    on     Authobitt— Implied 
Pbovisions  in  Pouct. 

A  provision  in  an  accident  insurance  policy  that  an  agent  has  no 
authority  to  change  the  policy  or  waive  any  of  its  provisions,  and  that 
notice  to  any  agent  or  knowledge  by  him  shall  not  b6  held  to  affect  a 
waiver  of  any  part  of  the  policy,  applies  to  the  provision,  read  into  the 
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policy  by  law,  that  a  material  Intentional  misrepresentation  avoids  the 
policy,  as  well  as  to  the  provisions  expressed  therein,  and  the  fact  that 
the  agent  had  knowledge  of  such  misrepresentation,  does  not  prevent 
forfeiture  of  the  policy  therefor. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §  955 ;  Dec.  Dig. 
«3=>376(2).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
Division  of  the  Western  District  of  Michigan ;  Clarence  W.  Sessions, 
Judge. 

Action  by  Leeta  M.  Eddy  against  the  Maryland  Casualty  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.  Reversed,  and 
remanded  for  new  trial. 

George  Hoadly,  of  Cincinnati,  Ohio,  for  plaintiff  in  error. 
A.  J.  Mills,  of  Kalamazoo,  Mich.,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

DENISON,  Circuit  Judge.  This  .suit  was  brought  in  the  court  be- 
low by  Mrs.  Eddy  to  recover  the  amount  of  a  policy  insuring  her  hus- 
band against  death  by  external,  violent,  and  accidental  means.  He  was 
found  dead  in  a  hotel  room,  and,  fo^  the  purposes  of  this  opinion,  it 
may  be  assumed  that  his  death  was  caused  by  an  overdose  of  chloral, 
taken  by  him  to  induce  sleep,  and  without  suicidal  intent.  The  defenses 
were  that  the  issue  of  the  policy  had  been  procured  by  false  represen- 
tations, and  that  the  death  was  not  of  the  class  covered  by  the  policy. 
Upon  the  trial,  the  court  denied  the  defendant's  motion  to  take  the  case 
from  the  jury,  and  the  jury  found  in  plaintiff's  favor  upon  the  issues 
submitted.    The  insurance  company  brings  this  writ  of  error. 

The  policy,  dated  September  2,  1913,  began  with  these  words: 

"In  consideration  of  the  statements  In  the  application  for  this  policy,  a 
copy  of  which  Is  Indorsed  hereon  and  made  a  part  hereof,  and  of  $25  premi- 
um, the    *     *     *    company    *     ♦    ♦    hereby  Insures,"  etc. 

The  copy  indorsed,  as  well  as  what  purported  to  be  the  original  ap- 
plication offered  in  evidence,  commenced: 

"Application  is  hereby  made  for  a  •  •  •  policy  to  be  Issued  upon  the 
following  statements,  viz." 

These  statements  were  numbered  upon  the  copy,  and  upon  the  appli- 
cation itself,  from  1  to  15.  The  numbered  paragraphs  were,  by  the 
caption,  denominated  "statements,"  and,  by  a  footnote  upon  the  ap- 
plication, "warranties." 

[1]  Upon  the  trial,  some  question  was  suggested  whether  Mr.  Ed- 
dy's signature  to  the  application  was  sufficiently  proved ;  but  the  state- 
ments now  involved  were  part  of  the  policy  as  issued,  and  the  case  has 
been  argued  in  this  court  as  though  the  authenticity  of  his  answers  must 
be  admitted.  We  treat  the  case  upon  the  same  theory.  "No  rational 
theory  of  contract  can  be  made  that  does  not  hold  the  assured  to  know 
the  contents  of  the  instrument  to  which  he  seeks  to  hold  the  other  par- 
ty." Lumber  Underwriters  v.  Rife,  237  U.  S.  605,  609,  35  Sup.  Ct 
717,  718  (59  L.  Ed.  1140). 
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The  policy  contained  no  express  provision  as  to  the  effect  upon  the 
company's  liability  in  case  any  statement  in  the  application  was  false, 
nor  did  the  policy  itself  declare  that  these  statements  were  warranties. 
In  this  situation  it  was  held  by  the  district  court  that  the  mere  falsity 
of  a  statement — even  a  material  statement — would  not  vitiate  the  pol- 
icy, unless  it  further  appeared  that  the  statement  was  deliberate  and 
purposeful,  and  that  Mr.  Eddy  intended  to  deceive  the  company  about 
a  material  matter  in  order  to  get  it  to  issue  the  policy.  This  rule  of 
law  is  challenged  by  the  company,  but  we  pass  the  question.* 

[2]  The  claimed  misstatements  were  three:  • 

(1)  No.  14  was,  "My  habits  of  life  are  correct  and  temperate."  The 
evidence  tended  to  show  that  the  applicant  had  gone  on  periodical 
drinking  sprees ;  that  he  had  taken  the  so-called  "gold  cure"  with  only 
temporary  good  results;  that  at  a  time  not  fixed  by  the  record,  but 
seemingly  not  long  before  the  application,  he  had  taken  another  kind 
of  medical  treatment  for  the  cure  of  the  liquor  habit ;  and  that  he  died 
in  a  relapse  of  the  habit. 

(2)  A  part  of  statement  No.  9  was : 

"No  application  ever  made  by  me  for  accident  •  •  •  insurance  has  been 
declined  or  notice  of  action  withheld." 

In  fact,  two  years  before  this  application,  his  application  for  a 
$25,000  accident  policy  in  the  Travelers'  Insurance  Company  had  been 
declined. 

(3)  Another  part  of  statement  No.  9  was: 

"Nor  has  any  such  [accident]  policy  of  insurance  been  canceled  or  renewal 
been  refused." 

In  fact,  a  $5,000  accident  policy  in  the  Travelers'  had  been  canceled 
within  the  previous  four  months,  upon  the  stated  ground  that  Mr.  Eddy 
was  an  undesirable  accident  risk,  because  too  reckless  in  driving  auto- 
mobiles. 

As  to  the  statement  regarding  his  temperate  habits  of  life,  the  ex- 
cuse is  that  he  believed  he  was  completely  cured,  and  that  he  there- 
fore did  not  intend  to  deceive.  As  to  the  statement  that  no  application 
had  been  declined,  the  explanation  is  that  this  declined  policy  was  of  a 
special  class,  issued  only  to  preferred  risks,  and  hence  Mr.  Eddy  was 
justified  in  supposing  that  the  refusal  to  issue  such  a  policy  was  not 
a  material  matter.  Upon  both  of  these  subjects  we  may  assume  that 
there  was  an  issue  for  the  jury;  but  as  to  the  third  statement,  above 
recited,  we  find  in  the  record  no  suggestion  of  explanation  or  excuse. 
Mr.  Eddy  had  been  notified  of  this  cancellation ;  he  talked  it  over  with 
the  local  agent  of  tlie  Travelers' ;  this  same  local  agent  was  a  solicit- 
ing broker  for  the  Maryland  Company;  and  the  application  for  the 
policy  in  suit  was  made  with  the  purpose  by  both  of  getting  in- 
surance to  replace  that  which  had  been  canceled.    Under  this  situa- 

1  The  Michigan  statute,  upon  the  books  when  this  poUcy  issued  (section  6, 
Act  264,  of  1913),  states  a  rule  which  seems  to  be  consistent  with  Phoenix  Co. 
V.  Raddin,  120  U.  S.  183,  189,  7  Sup.  Ct.  500,  30  L.  Ed.  644,  and  by  which  a 
materially  false  statement,  even  without  intent  to  deceive,  would  avoid  the 
policy ;  but  this  statute  was  postponed  in  its  taking  effect  to  January  1,  1914. 
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tion,  there  is  no  room  to  deny  that  the  misrepresentation  was  not  only 
most  deliberate  and  intentional,  but  that  they  both  knew  it  to  be  ma- 
terial. Such  a  situation  presents  no  question  of  f^ct  for  the  jury;  the 
materiality  of  such  a  statement  is  apparent  as  matter  of  law.  Hicenix 
Co.  V.  Raddin,  120  U.  S.  183,  189,  7  Sup.  Ct.  500,  30  L.  Ed.  644.  It 
is  clear  to  us  that  no  reasonable  man  could  think  that  the  deceit  prac- 
ticed upon  the  company  was  unintentional  or  in  any  way  excusable; 
and  we  are  satisfied  that,  on  these  facts,  plaintiff  cannot  recover, 
^tna  Co.  V.  Moore,  231  U.  S.  543,  34  Sup.  Ct.  186,  58  L.  Ed.  356; 
Mutual  Co.  V.  Hilton,  241  U.  S.  613,  622,  36  Sup.  Ct.  676,  60  L.  Ed. 
1202;  Mutual  Co.  v.  Powell  (C.  C.  A.  5)  217  Fed.  565,  568,  133  C.  C. 
A.  417. 

However,  before  accepting  this  conclusion  as  controlling  upon  the 
present  record,  we  must  observe  what  effect,  if  any,  is  to  be  given  to 
the  relation  between  the  parties  and  Rankin,  the  so-called  agent,  who 
took  the  application.  Rankin  himself,  a  witness  for  plaintiif ,  says  that, 
while  he  was  agent  for  the  Travelers',  he  was  "just  a  broker"  for  tfie 
Maryland;  and  there  is  nothing  expressly  to  the  contrary. 

[3,  4]  It  should  be  noted  that  no  Michigan  statute  is  found  affect- 
ing Rankin's  status.  The  Supreme  Court  of  the  United  States  will 
follow  and  apply  such  a  statute  (Continental  Co.  v.  Chamberlain,  132 
U.  S.  304,  10  Sup.  Ct.  87,  33  L.  Ed.  341 ;  McMaster  v.  New  York  Co., 
183  U.  S.  25,  22  Sup.  Ct.  10,  46  L.  Ed.  64) ;  although  such  statute  does 
not  raise  -special  agents  with  limited  authority  into  general  ones  pos- 
sessing unlimited  power  (Mutual  Co.  v.  Hilton,  supra,  241  U.  S.  at  page 
623,  36  Sup.  Ct  676,  60  L.  Ed.  1202) ;  but  the  rule  familiar  in  Michi- 
gan, and  declared  by  the  Supreme  Court  of  that  state  in  Pollock  v. 
German  Co.,  127  Mich.  460,  461,  86  N.  W.  1017,  is  merely  an  adoption 
of  the  express  words  of  section  7246  of  the  Michigan  Compiled  Laws 
of  1897.  This  section  is  part  of  chapter  194,  which  relates  wholly  to 
fire  and  marine  insurance,  and  has  no  application  to  accident  insurance. 
The  latter  subject  is  controlled  by  Act  No.  237  of  1881,  being  sections 
5110-5115  of  the  Compiled  Laws  of  1897,  and  these  sections  contain 
nothing  corresponding  to  that  provision  of  section  7246  which  de- 
clares to  be  agents  of  the  insurance  company  all  those  who  have  any- 
thing to  do  with  placing  the  risk. 

[5]   Further,  the  policy  in  suit,  by  agreement  No.  13,  provides: 

••In  any  matter  relating  to  this  insurance,  no  person,  unless  duly  authorized 
in  writing,  shall  be  deemed  the  agent  of  this  company." 

In  the  absence  of  statutory  regulation,  such  an  agreement  is  binding 
upon  those  who  take  a  policy  containing  it.  ^Etna  Co.  v.  Moore,  supra. 
Tiiere  is,  in  this  record,  no  eflFective  evidence  of  any  authority  in  writ- 
ing from  the  Maryland  Company  to  Rankin ;  but,  as  there  are  some 
vague  allusions  to  such  authority,  it  may  exist,  and  we  prefer  not  to  dis- 
pose of  the  case  on  this  ground.  We  therefore  assume  that  in  some 
substantial  sense  Rankin  may  have  been  the  agent  of  the  company. 

It  is  to  be  noted,  also,  that  we  have  not  here  a  case  where  the  appli- 
cant stated  the  truth  to  the  agent,  and  the  agent  either  changed  the 
answer  without  applicant's  knowledge,  or  gave  applicant  advice  as  to 
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how  questions  should  be  interpreted,  in  which  instances  it  has  been 
thought  right  that  an  agent  with  ordinary  powers  should  be  considered 
to  be  acting  for  the  company.  Union  Co.  v.  Wilkinson,  13  Wall.  222, 
20  L.  Ed.  617;  New  Jersey  Co.  v.  Baker,  94  U.  S.  610,  24  L.  Ed.  268. 
As  to  the  above-recited  statements,  1  and  2,  there  is  room  to  suppose 
that  Rankin  gave  such  advice  or,  prepared  the  answers  in  accordance 
with  his  interpretation ;  not  so  as  to  misstatement  No.  3. 

[8]  We  have  already  recited  parts  of  the  policy  and  application, 
from  which  it  appears  that  the  policy  was  issued  in  consideration  of 
the  statements  of  the  application,  and  that  the  statements  of  the  ap- 
plication were  made  as  the  basis  of  getting  the  policy.  It  thereupon  be- 
came, as  matter  of  law,  a  vital  condition  of  the  contract  that  the  making 
of  a  statement  which  was  material  and  false,  and  known  by  the  appli- 
cant to  have  both  of  these  characteristics,  would  be  a  defense  to  any 
action  on  the  policy.  Mutual  Co.  v.  Hilton,  supra.  It  was  quite  un- 
necessary to  say  this  in  so  many  words ;  "the  modest  intelligence  of 
the  prudent  man"  (Underwriters  v.  Rife,  supra,  237  U.  S.  619,  35  Sup. 
Ct.  717,  59  L.  Ed.  1140)  would  be  sufficient  to  inform  the  policy  holder 
both  that  the  condition  existed  and  that  it  was  vital.  Agreement  No. 
13  of  the  policy  says : 

"An  agent  has  no  authority  to  change  this  poUcy,  or  to  waive  .any  of  Its 
provisions,  nor  shall  notice  to  any  agent  or  knowledge  of  his  or  any  other 
person  be  held  to  effect  a  waiver  or  change  in  this  contract  or  any  part  of  it. 
No  change  whatever  in  this  policy  and  no  waiver  of  its  provisions  shall  be 
valid  unless  an  indorsement  is  entered  hereon,  signed  by  the  president,  vice 
president,  or  secretary  of  the  company,  expressing  such  change  or  waiver." 

That  this  provision  is  valid  and  binding  on  the  insured  is  clearly  held 
in  ^tna  Co.  v.  Moore,  supra ;  and  the  substance  of  plaintiff's  position 
must  be  that  the  provision  attached  by  law  to  the  words  of  the  con- 
tract, by  which  provision  a  knowingly  false  and  material  statement 
avoids  liie  contract,  was  "changed"  or  "waived''  because  the  agent  had 
knowledge  of  the  falsity.  If  this  provision  had  been  expressed  in 
words,  it  would  be  entirely  clear  that  there  could  be  no  change  or 
waiver  by  the  agent  even  by  his  most  express  consent,  and  we  see  no 
satisfactory  distinction  between  that  case  and  one  where  the  condition 
or  provision  said  to  be  waived  is  read  into  the  contract  by  the  law,  with 
which  both  parties  must  be  deemed  familiar. 

If  it  be  said  that  ^Etna  v.  Moore  is  to  be  distinguished  because  the 
agreement  there  involved  was  that  notice  to  the  agent  should  not  be 
notice  to  the  company,  we  find,  perhaps,  even  closer  analogy  in  the 
companion  case  of  the  Prudential  Company  v.  Moore,  231  U.  S.  560, 
34  Sup.  Ct.  191,  58  L.  Ed.  367.  In  the  latter  case,  it  had  been  agreed 
that: 

*'No  agent  has  power  ♦  *  ♦  to  modify  this  ♦  ♦  ♦  contract,  ♦  •  ♦ 
to  ♦  *  ♦  waive  any  forfeiture  or  to  bind  the  company  by  making  any 
promise,  or  making  or  receiving  any  presentation  or  information." 

The  court  said  (231  U.  S.  567,  34  Sup.  Ct  194,  58  L.  Ed.  367) : 

"It  is  contended  here,  as  in  the  -^EJtna  Case,  that  the  company  is  estopped 
by  the  knowledge  of  the  agent,  and  the  same  cases  are  cited  as  were  cited 
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there.  We  answer  here,  as  we  answered  there,  that  the  terms  of  the  policy 
constituted  the  contract  of  the  parties  and  precluded  a  variation  of  them  by 
the  agent." 

In  this  disposition  of  the  matter,  the  conclusion  seems  necessarily 
involved,  although  not  spelled  out,  that  to  say  that  the  company  is  es- 
topped to  rely  upon  such  a  false  answer  because  its  agent  had  knowl- 
edge, is  to  say  that  the  terms  of  the  contract  are  to  be  changed.  Upon 
the  subject  of  knowledge  by  the  agent  under  similar  circumstances, 
see,  also.  Mutual  Co.  v.  Hilton,  supra,  241  U.  S.  at  page  623,  36  Sup. 
Ct.  676,  60  L.  Ed.  1202  and  Mutual  Co.  v.  Powell,  supra,  217  Fed.  at 
page  568,  133  C.  C.  A.  417. 

We  imply  no  opinion  as  to  whether  the  evidence  sufficiently  tended 
to  show  death  by  "external,  violent,  and  accidental  means,"  as  dis- 
tinguished from  an  intentional  taking  of  an  amount  of  chloral  which 
proved  to  be  too  much,  but  which  otherwise  involved  no  element  of  ac- 
cident. 

The  judgment  must  be  reversed,  with  costs,  and  the  case  remanded 
for  new  trial,  if  it  is  thought  that  other  evidence  may  give  the  case 
a  different  aspect. 


(239  Fed.  482) 
WBIGHT  &  COBB  LIGHTERAGE  CO.  v.  SNARE  &  TRIEST  CO.  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit    January  31,  1917.) 

No.  2192. 

1.  Navigable  Watbbs  «=»20(8) — Bridges — ^Injury  to  Vessel  from  Negli- 

gent Operation  of  Draw. 

A  steam  lighter  passing  up  the  Passaic  river  was  injured  by  the  prema- 
ture closing  of  a  drawbridge,  which  had  opened  after  her  signal.  In  fact 
the  draw  had  been  opened  on  the  signal  of  a  down-bound  tug  in  the  other 
channel,  and  the  tenders  did  not  see  the  lighter,  nor  hear  her  signal. 
Held,  that  the  injury  was  due  solely  to  their  negligence. 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent  Dig.  §  96.] 

2.  Navigable  Waters  ©=>2(H8) — Duty  of  Public  Corporation  to  Keep  Free 

— Delegation  to  Contractor. 

Counties,  under  a  public  duty  to  keep  open  a  navigable  stream  between 
them,  may  employ  an  independent  contractor  for  the  operation  of  a  draw- 
bridge, who  assumes  liability  for  its  proper  operation;  and,  conceding 
that  they  would  not  thereby  relieve  themselves  from  liability  for  injury  to 
a  vessel  through  negligent  operation  of  the  bridge,  that  question  cannot 
be  raised  by  the  contractor,  when  sued  for  the  injury  for  which  it  con- 
tracted to  be  liable. 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent.  Dig.  §  96.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  E>is- 
trict  of  New  Jersey ;  Charles  P.  Orr,  Judge. 

Suit  in  admiralty  by  the  Wright  &  (jobb  Lighterage  Company  against 
the  Snare  &  Triest  Company,  and  the  Boards  of  Chosen  Freeholders 
of  the  Counties  of  Hudson  and  Essex.  Decree  for  libelant  against 
the  Snare  &  Triest  Company,  which  appeals.    Affirmed. 

For  opinion  below,  see  234  Fed.  774. 

^=»For  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  DigesU  A  Indexes 
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Hector  M.  Hitchings,  of  New  York  City  (J.  Elmer  Melick,  of  New 
York  City,  of  counsel),  for  appellant. 

Foley  &  Martin,  James  A.  Martin,  and  Geo.  V.  A.  McCloskey,  all 
of  New  York  City,  for  appellee  Wright  &  Cobb  Lighterage  Co. 

James  J.  Murphy,  of  Jersey  City,  N.  J.,  and  Herbert  W.  Taylor,  of 
New  York  City,  for  appellees  Boards  of  Chosen  Freeholders  of  Hud- 
son and  Essex  Counties. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOIvLEY,  Circuit  Judge.  The  libellant  was  the  owner  of  the 
steam  lighter  Pioneer,  which  came  into  collision  with  the  draw  span 
of  a  temporary  bridge  on  the  Passaic  River,  built  by  The  Snare  & 
Triest  Company  for  use  during  its  construction  of  a  new  bridge  un- 
der contract  with  The  Board  of  Chosen  Freeholders  of  the  County 
of  Essex  and  The  Board  of  Chosen  Freeholders  of  the  County  of 
Hudson.  The  Snare  &  Triest  Company  was  found  in  fault  (234  Fed. 
774),  and  from  the  decree  entered  it  took  this  appeal. 

[1]  The  facts  of  the  case  are  of  narrow  compass.  It  appears  that 
the  bridge  was  of  the  draw  or  turntable  type,  made  in  one  structure, 
spanning  two  channels  of  the  river  when  in  place,  and  resting  upon  a 
central  pier,  upon  which  it  was  electrically  revolved  in  opening  and 
closing.  On  the  occasion  of  the  accident  the  bridge-tenders  heard  a 
signal,  and,,  thinking  it  the  signal  of  a  tug  then  approaching  in  view, 
opened  the  bridge  and  let  her  through  one  channel.  Before  the  bridge 
was  opened,  the  Pioneer  had  signalled  the  bridge,  and  when  it  opened, 
whether  in  response  to  her  signal  or  to  the  signal  of  the  tug,  she  pro- 
ceeded through  the  other  channel.  Her  approach  to  the  bridge  was 
for  a  time  obscured  by  new  construction  work,  and  not  being  observed, 
the  bridge-tenders  began  closing  the  bridge  while  she  was  still  in  the 
draw.  Realizing  her  danger,  she  gave  a  danger  signal  and  reversed 
her  engines,  a  doubtful  manoeuvre.  The  bridge-tenders,  then  seeing 
her  for  the  'first  time,  tried  to  reverse  the  bridge  but  were  too  late, 
and  the  collision  followed.  In  this  state  of  the  testimony  there  is 
doubt  whether  the  signal,  in  response  to  which  the  bridge  was  opened, 
was  the  signal  of  the  tug  or  the  signal  of  the  Pioneer.  There  is  no 
doubt,  however,  that  the  Pioneer  signalled  the  bridge,  when  at  a 
proper  distance  and  under  proper  control,  there  being  affirmative  testi- 
mony for  the  Pioneer  that  she  blew,  which  was  opposed  only  by  nega- 
tive testimony  of  the  bridge-tenders  that  they  did  not  hear  her  blow. 
We  think  that  in  approaching  the  bridge  and  entering  the  draw,  the 
Pioneer  gave  the  only  signal  which  under  maritime  rules  or  in  pru- 
dence was  required  of  her ;  that  she  was  not  in  fault  in  assuming  that 
the  bridge  w^s  opened  in  response  to  her  signal,  and  that,  as  reply 
signals  from  the  bridge  were  not  customarily  given,  the  opened  bridge 
was  an  invitation  to  her  to  come  through,  in  accepting  which  there 
rested  upon  those  operating  the  bridge,  whether  opened  for  the  pas- 
sage of  one  craft  or  two,  the  duty  to  permit  her  to  pass  through  in 
safety.  We  further  find  that  being  without  fault  in  entering  the  draw, 
the  Pioneer  was  not  liable  for  unwise  manoeuvres  in  the  extremity  in 
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which  she  was  placed  by  those  who  closed  the  bridge  upon  her,  and 
that  the  accident  was  occasioned  by  the  negligence  of  those  operating 
the  bridge. 

It  was  not  disputed  that  the  bridge  was  operated  by  the  servants  of 
one  or  another  of  the  respondents.  The  question  was,  which  of  the  re- 
spondents was  operating  the  bridge.  The  Boards  o(  Freeholders  of  the 
two  ^counties,  while  not  denying  the  negligence  charged,  denied  liabil- 
ity therefor,  as  in  the  case  of  The  Louise  Rugge  (D.  C.)  234  Fed.  768, 
recently  reviewed  by  this  court,  upon  the  ground  that  the  bridge  was 
operated  not  by  them  but  by  the  appellant  under  a  contract  with  them, 
whereby  it  undertook  to  operate  the  same  ''and  be  solely  responsible 
for  accidents  of  any  kind  that  may  occur  during  the  continuance  of 

*  *  *  work"  on  the  new  bridge.  The  appellant  denied  negligence, 
as  well  as  liability,  imputing  negligence  to  the  lighter,  and  maintain- 
ing that  under  an  arrangement  with  the  Boards  of  Freeholders  of  the 
two  counties  the  bridge  was  not  operated  by  it  but  by  employ^  of  the 
counties,  for  whose  negligence  the  counties,  and  not  the  appellant,  were 
liable.  Upon  this  question  the  trial  court  found,  as  in  the  case  of  The 
Louise  Rugge,  that  under  the  arrangement  between  the  appellant  and 
the  two  counties,  the  bridge-tenders,  though  servants  of  the  counties, 
were  engaged  in  the  work  and  were  within  the  control  of  the  appel- 
lant. Cooley  on  Torts,  624;  Atlantic  Transport  Co.  v.  Coneys,  82 
Fed.  177,  28  C.  C.  A.  388;  Standard  Oil  Co.  v.  Anderson,  212  U.  S. 
215,  221,  222,  29  Sup.  Ct.  252,  53  L.  Ed.  480.  This  finding  was  based 
upon  even  clearer  evidence  than  in  the  other  case,  because  here  the  ap- 
pellant itself  defined  the  emplojnnent  of  the  bridge-tenders  by  saying : 

"As  we  understand  it,  the  agreement  is  as  foUows:  The  twelve  men  (bridge- 
tenders)  now  employed  for  operating  the  temporary  bridge  are  under  our  con- 
trol and  are  to  be  subjected  to  the  orders  of  our  superintendent  and  to  work  in 
a  manner  satisfactory  to  ns. 

"We  are  to  pay  a  proportion  of  their  wages.  •  •  •  This  arrangement 
to  continue  until  such  time  as  we  would  be  entitled  imder  our  present  contract 
to  discontinue  the  operation  of  the  temporary  bridge  with  our  own  employ^ 

♦  ♦  ♦  This  agreement  to  be  entirely  outside  of  our  contract  and  is  not  in 
any  way  to  affect  the  terms  of  our  contract  as  regards  the  operation  of  the 
bridge  or  payments  due  under  our  contract" 

This  shows  so  certainly  that  the  bridge  was  operated  by  the  appel- 
lant with  servants,  thtDUgh  nominally  of  the  counties  yet  actually  un- 
der its  command  and  control,  that  the  appellant  does  not  urge  with  the 
same  vigor  the  defense  made  in  the  Tug  Louise  Rugge,  but  defends 
upon  other  grounds. 

[2]  The  first  is,  that  there  was  a  duty  upon  the  Boards  of  Free- 
holders to  keep  their  navigable  waters  clear,  of  which,  because  a  gov- 
ernmental duty,  they  could  not  divest  themselves  by  delegating  it  to 
the  appellant;  hence  the  contract  by  which  the  appellant  undertook 
to  operate  the  bridge  was  ultra  vires  of  the  counties  and  for  that  rea- 
son relieved  the  appellant  of  liability  for  its  negligence  in  the  perform- 
ance of  its  undertaking. 

Assuming  for  the  moment  that  the  obligation  of  the  counties  to  keep 
clear  navigable  streams  within  their  borders  is  a  public  trust  which 
they  cannot  abdicate,  we  are  at  a  loss  to  see  how  that  obligation  re- 
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Heves  the  appellant  of  its  obligation  to  be  the  instrument  through 
which  the  counties  undertook  to  perform  that  function.  Manifestly 
the  counties,  being  bodies  politic  and  not  persons,  can  perform  their 
function  of  keeping  open  navigable  streams  only  by  employing  agencies 
or  instrumentalities  of  some  kind  or  other.  These  may  be  servants 
directly  employed  and  paid  by  the  counties  under  such  contracts  of 
service  as  the  parties  may  expressly  or  impliedly  make ;  or  the  instru- 
ment may  be  an  independent  contractor,  as  in  this  instance,  who  un- 
dertakes to  work  for  the  counties  under  such  a  contract  with  respect 
to  duties,  obligations  and  indemnities,  both  to  the  public  and  to  them- 
selves, as  the  parties  may  agree  upon.  When  the  independent  con- 
tractor undertakes  to  do  such  work  and  to  assume  liability  for  neg- 
ligence in  its  performance,  its  undertaking  raises  a  duty  to  the  public, 
and  is  an  obligation  to  the  counties  in  the  nature  of  a  contract  of  in- 
demnity, and  is  binding  upon  it  both  to  the  public  and  to  the  counties 
without  regard  to  whether  the  counties  have  or  have  not  abdicated  their 
public  function.  Whether  the  counties  can  abdicate  such  a  function 
and  can  avoid  liability  by  delegating  it  to  another,  are  questions  that 
can  be  raised  only  by  one  to  whom  the  counties  owe  a  duty  and  who 
has  suffered  by  a  violation  of  that  duty.  They  cannot  be  raised  by 
the  independent  contractor,  who  has  based  his  undertaking  upon  a 
consideration  received  and  retained,  and  to  whom  the  counties  owe  no 
duty  and  with  respect  to  whom  the  counties  have  violated  no  obliga- 
tion, contractual  or  governmental. 

As  no  question  of  the  power  of  the  counties  to  employ  the  appellant 
in  its  work  has  been  raised  in  this  case  by  one  qualified,  we  are  not 
called  upon  to  determine  such  a  question.  We  may,  however,  assume 
without  deciding,  that  the  counties  are  still  liable.  Then  we  have  out-  . 
standing  concurrently  two  obligations,  as  occasionally  happens,  both  be- 
ing obligations  to  the  public,  one  the  obligation  of  the  counties  and 
the  other  the  obligation  of  the  contractor,  to  do  the  work  without  in- 
jury to  the  public  through  negligence.  If  the  injured  party  chooses 
to  sue  the  counties  alone,  we  might  then  have  the  question  which  the 
appellant  has  raised,  but  if,  as  in  this  instance,  the  injured  party  elects 
to  sue  both  the  contractor  and  the  counties,  then  the  rule  is  that  the 
one  whose  positive  act  inflicts  the  injury  is  primarily  liable  to  the  in- 
jured party  without  regard  to  the  liability  of  the  other,  leaving  the 
parties  sued  to  adjust  their  liabilities,  one  to  the  other,  according  to 
their  contractual  undertakings.  Wilson  v.  Watertown,  3  Hun  (N.  Y.) 
508;  Tiemey  v.  Troy,  41  Hun  (N.  Y.)  120,  121. 

As  in  this  case  the  appellant  undertook  to  operate  the  bridge  and  to 
assume  "sole  responsibility  for  accidents"  therein,  and  as  the  court  has 
found  that  the  injury  was  inflicted  by  its  acts,  it  is  primarily  liable, 
and  wo  need  not  inquire  merely  because  the  negligence  was  inflicted 
upon  a  highway  of  navigation,  whether  the  counties  for  which  the  ap- 
pellant was  acting  are  liable  also.  Casement  v.  Brown,  148  U.  S.  615, 
623,  13  Sup.  a.  672,  37  L.  Ed.  582. 

The  appellant  further  contends  that  the  action  should  have  been  dis- 

„  missed  because  the  contract  between  it  and  the  counties  could  not  inure 

to  the  benefit  of  a  vessel  damaged.    This  action  is  not  brought  against 
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the  appellant  on  its  contract  with  the  counties.  Injury  to  a  vessel  from 
negligence  in  operating  a  draw  is  a  maritime  tort,  and  it  is  for  such  a 
tort  and  not  upon  the  contract  that  this  action  is  brought.  The  con- 
tract is  evidence  of  the  identity  of  the  party  operating  the  bridge  and 
inflicting  the  injury,  and  the  ground  of  this  action  in  admiralty  is  its 
negligence  in  that  operation. 

The  award  of  costs  was  within  the  discretion  of  the  trial  court  and 
w©  cannot  say  that  it  abused  its  discretion. 

The  decree  below  is  affirmed. 


(239  Fed.  486) 

HIKES  et  al.  v.  ROLLER  et  aL* 

(Circuit  Court  of  Appeals,  Fourth  Circuit    January  8,  1917.) 

No.  1458. 

1.  Specific  Pebfobmance  ^=»29(2) — Contbact — Cebtaintt. 

A  contract  to  purchase  all  the  land  owned  by  defendant  on  White  Oak 
run  in  a  certain  county  is  sufficiently  definite  to  be  specifically  enforced, 
though  neither  of  the  parties  knew  the  exact  description  or  acreage,  since 
the  description  and  acreage  are  capable  of  being  made  certain. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  (Dent  Dig.  B 
71-73,  75-82;    Dec.  Dig.  <©=>29(2).] 

2.  Specific  Pebfobmance  ®=>97(3) — Suit — Condition  Pbecedent— Tender. 

Where  there  Is  a  bona  fide  difference  of  opinion  between  the  parties  as 
to  the  quantity  of  land  conveyed,  the  purchaser  does  not  lose  his  right  to 
specific  performance  by  not  tendering  payment  for  the  amount  claimed 
by  the  vendor,  though  that  claim  was  correct,  since  the  purchaser  was 
entitled  to  have  the  decision  of  the  court  on  that  Issue. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  Dig.  {§  296- 
298 ;   Dec.  Dig.  <©=>97(3).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  West  Virginia,  at  Charleston;  Benjamin  F.  Keller, 
Judge. 

Suit  for  specific  performance  by  Cary  C.  Hines  and  others  against 
John  E.  Roller  and  another.  Decree  dismissing  the  bill,  and  complain- 
ants appeal.    Reversed. 

W.  E.  Raymond,  of  Sutton,  W.  Va.  (Raymond  &  Fox,  of  Sutton, 
W.  Va.,  on  the  brief),  for  appellants. 
E.  L.  Cutlip,  of  Webster  Springs,  W.  Va.,  for  appellees. 
John  E.  Roller,  of  Rarrisonburg,  Va.,  in  pro.  per. 

Before  PRITCRARD,  KNAPP,  and  WOODS,  Circuit  Judges, 

WOODS,  Circuit  Judge.  The  question  before  us  is  whether  the 
District  Court  erred  in  dismissing  the  bill  for  specific  performance  on 
the  grounds :  First,  that  the  minds  of  the  parties  were  never  in  agree- 
ment as  to  the  property  to  be  conveyed ;  and,  second,  that  the  conduct 
of  the  complainants  did  not  show  that  diligence  and  promptness  neces- 
sary to  the  relief  asked. 

In  1895,  John  E.  Roller  contracted  to  convey  to  O.  C.  Reed  a  tract 
of  land  containing  about  4,000  acres  in  Webster  county,  W.  Va,    There 

^=»For  other  canea  see  oame  topic  &  KEY-NUMBER  lo  all  Key-Numbered  Digesta  A  Indaiw 
^Rehearing  denied  February  17,  1917. 
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was  some  difference  between  the  parties  as  to  the  validity  of  the  title 
to  part  of  the  land.  This  difference  was  settled  by  proceedings  in  the 
state  court  under  which  a  conveyance  was  made  for  the  greater  por- 
tion of  the  tract.  The  plaintiffs  afterwards  acquired  by  successive 
conveyances  the  land  conveyed  to  Reed.  Roller  having  perfected  his 
title  to  the  portion  of  the  tract  which  Reed  did  not  take  because  of  de- 
fective title,  on  October  15,  1913,  Gary  C.  Hines,  on  behalf  of  him- 
self and  the  other  complainants,  made  by  letter  to  E.  L.  Cutlip,  Roller's 
agent,  an  offer  to  buy  it  in  these  words : 

"If  you  want  to  sell  all  the  land  owned  by  John  B.  Roller  on  White  Oak 
run,  in  Webster  county,  we  will  give  you  twenty-one  dollars  per  acre  for  the 
same,  pay  you  one-third  cash  when  the  survey  is  made  by  you  and  a  deed  is 
tendered  us  with  covenants  of  general  warranty,  conveying  a  good  marketable 
title  to  us,  and  pay  the  residue  in  one,  two  and  three  years  thereafter,  with 
interest  from  the  date  of  said  deed,  execute  notes  for  said  deferred  payment 
in  equal  sums,  with  interest  and  payable  as  aforesaid,  and  secured  by  ven- 
dor's lien  on  the  property  so  conveyed.** 

The  offer  was  accepted  by  Cutlip  on  October  24,  1913.  Thereafter 
a  survey  was  made  under  the  supervision  of  Cutlip,  and  the  complain- 
ants by  courses  and  distances  supposed  by  both  parties  to  be  correct. 
This  survey  showed  an  area  of  276  acres.  Cutlip  prepared  a  deed 
of  conveyance  and  s«nt  it  to  Roller,  and  notified  complainants  of  his 
action.  The  complainants,  on  November  11,  1913,  wrote  Cutlip  that 
they  would  comply  as  soon  as  the  deed  was  returned  duly  executed. 
Roller,  alleging  a  mistake  in  the  survey,  refused  to  execute  the  deed, 
and  afterwards  had  another  survey  made  under  his  own  direction  by 
what  he  claimed  to  be  the  true  courses  and  distances.  This  survey 
showed  an  area  of  324.7  acres.  He  tendered  a  deed  for  this  acreage 
at  $21  an  acre.  Plaintiffs  refused  to  accept  this  deed  for  excess  of 
acreage,  for  error  in  the  statement  of  interest,  and  for  improper  ac- 
knowledgment. The  two  last  objections  were  admitted  to  be  valid. 
Thereupon  the  complainants  brought  this  action  for  specific  perform- 
ance, alleging  the  true  acreage  to  be  276  acres,  and  averring  their  readi- 
ness and  willingness  to  comply  in  all  respects  with  their  contract.  The 
defendant  alleged  in  his  answer  that  a  correct  survey  of  the  true  bound- 
aries showed  an  acreage  of  324.7,  that  the  minds  of  the  parties  never 
met  as  to  the  land  to  be  conveyed,  and  that  the  tender  of  the  convey- 
ance and  its  refusal  by  the  complainants  operated  as  a  discharge  of  his 
obligation,  if  any  ever  existed. 

After  this  suit  was  commenced  the  defendant  tendered  another  deed 
in  proper  form  for  324.7  acres.  The  complainants,  still  contending  that 
the  true  area  was  276  acres,  refused  to  accept  the  deed,  but  proposed 
that  it  be  filed  in  the  cause  to  abide  the  decision  of  the  court  as  to  the 
quantity  of  land.  This  offer  the  defendant  declined.  Pending  the 
suit,  the  defendant.  Roller,  sold  the  land  to  A.  F.  Scott,  who  bought 
with  notice,  and  was  afterwards  made  a  party  defendant.  By  amended 
and  supplemental  bill  the  complainants  set  up  that  if  they  were  mis- 
taken as  to  the  number  of  acres  "owned  by  Roller  on  White  Oak  run," 
they  were  entitled,  under  the  contract,  to  all  the  land  falling  under  that 
description.  The  answer  to  the  supplemental  bill  set  up  the  same  de- 
fenses as  the  original  answer. 
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[1]  A  statement  of  the  law  applicable  to  these  conditions,  we  think, 
will  make  clear  the  right  of  the  complainants  to  specific  performance. 
The  contract  was  perfectly  definite  and  certain.  The  test  is  not  wheth- 
er the  contract  is  so  definite  and  certain  that  the  parties  agree  on  its 
meaning,  but  whether  it  is  so  definite  and  certain  that  the  court  can 
ascertain  with  certainty  what  it  means.  If  one  chooses  to  take  the 
risk,  he  may  make  a  perfectly  certain  contract  without  any  knowledge 
of  the  subject-matter  described,  for  that  is  certain  which  can  be  made 
certain.  Here  the  contract  implied  that  the  boundaries  and  acreage 
were  unknown  to  the  parties.  The  description,  "all  the  land  owned  by 
John  E.  Roller  on  White  Oak  run  in  Webster  county,"  identifies  the 
land,  because  the  court  could  ascertain  with  certainty  the  land,  its 
boundaries  and  acreage,  which  Roller  owned  on  White  Oak  rim.  In 
Barry  v.  Coombe,  1  Pet.  640,  7  L.  Ed.  295,  the  description,  "Your  y^.  E. 
B.  wharf  and  premises,"  was  held  sufficiently  definite.  Williams  v. 
Morris,  95  U.  S.  444,  24  L.  Ed.  360.  The  description,  "my  farm"  or 
"my  mill,"  was  held  sufficient  upon  proof  that  the  vendor  had  no  other 
farm  or  mill.  White  v.  Core,  20  W.  Va.  272 ;  Ensminger  v.  Peterson, 
53  W.  Va.  324,  44  S.  E.  218. 

[2]  Obviously  it  cannot  be  that  a  bona  fide  difference  between  the 
parties  as  to  the  boundaries,  or  the  acreage  of  the  land,  or  the  money 
due,  requires  that  the  party  seeking  enforcement  of  the  contract  must 
comply  with  the  demands  of  the  other  on  pain  of  losing  his  bargain 
if  it  should  turn  out  that  he  was  mistaken  as  to  his  rights.  When  such 
a  difference  arises,  the  rule  of  reason  is  that  either  party  may  bring 
the  matter  into  court  for  adjudication,  alleging  his  construction  of  the 
agreement  and  his  understanding  of  his  rights  under  it,  his  readiness 
to  perform  his  obligations  as  he  understands  them,  and  also  his  readi- 
ness to  conform  to  the  court's  construction  of  the  contract.  That  is 
this  case.  After  the  vendor  and  the  purchaser  had  clearly  ascertained 
that  neither  would  accept  the  survey  contended  for  by  the  other,  tender 
of  title  by  the  vendor  or  of  the  purchase  money  by  the  purchaser  would 
have  been  a  useless  formality.  When  the  purchaser  brought  the  ven- 
dor into  court  so  that  the  difference  as  to  the  boundaries  and  area  of 
the  land  might  be  determined,  he  did  all  that  could  be  required. 

"A  party  does  not  forfeit  his  rights  to  the  Interposition  of  a  court  of  equity 
to  enforce  a  specific  performance  of  a  contract,  if  he  seasonably  and  in  good 
faith  ofifersr  to  comply,  and  continues  ready  to  comply,  with  its  stipulations 
on  his  part,  although  he  may  err  in  estimating  the  extent  of  his  obligation-" 
Willard  v.  Tayloe,  8  Wall.  557,  19  L.  Ed.  501;  Tavenner  v.  Barrett.  21  W.  Va. 
657;  Vaught  v.  Cain,  31  W.  Va.  426,  7  S.  B.  9;  Armstrong  v.  Maryland  Ck)al 
Co.,  67  W.  Va.  589,  69  S.  B.  195. 

The  principle  is  clearly  stated  and  illustrated  by  Judge  Brannon 
in  Watson  v.  Coast,  35  W.  Va.  463,  14  S.  E.  249,  and  by  Vice  Chan- 
cellor, now  Justice,  Pitney,  in  Worch  v.  Woodruff,  61  N.  J.  Eq.  78,  47 
AU.  725. 

The  evidence  shows  good  ground  for  the  difference  between  the 
vendor  and  vendee  as  to  the  boundaries  and  area  of  the  land,  and 
therefore  as  to  the  amount  of  the  purchase  money.  There  is  no 
grotmd  to  impute  bad  faith  to  either.    The  weight  of  evidence,  how- 
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ever,  sustains  the  conclusion  of  the  District  Court  in  favor  of  the 
vendor's  contention  that  the  tract  contains  324.7  acres. 

The  decree  of  the  District  Court  must  be  reversed,  with  instructions 
to  enter  a  decree  requiring  the  defendant  Roller  to  convey  the  track 
of  land  shown  by  his  survey  as  324.7  acres  upon  payment  by  the  com- 
plainants of  $6,818.70,  being  $21  an  acre,  the  agreed  price. 

Since  the  defendants'  contention  as  to  the  acreage  was  correct,  the 
costs  in  the  District  Court  should  be  paid  by  the  complainants. 

Reversed. 


(239  Fed.  489) 

THE  PILE  DRIVER  NO.  2. 

(Circuit  CJourt  of  Appeals,  Second  Circuit    December  12,  1916.) 

No.  84. 

Navigable  Waters  ^==>19 — Deposfting  Refuse  in — Liabilitt  of  Vessel. 

Under  Act  March  3,  1899,  c.  425.  §S  13,  16,  30  Stat.  1152,  1153  (Oomp. 
St.  1913,  S§  9918,  9921),  which  provides  that,  with  certain  exceptions,  "It 
shall  not  be  lawful  to,  throw,  discharge  or  deposit  ♦  ♦  ♦  from  or  out 
of  any  ship,  barge,  or  other  floating  craft  of  any  kind.  ♦  ♦  ♦  any 
refuse  matter  of  any  kind,  ♦  ♦  ♦  into  any  navigable  water  of  the 
United  States,"  and  which  makes  any  vessel  or  other  craft  "used  or  em- 
ployed In  violating"  such  provision  liable  for  the  penalties  Imposed  there- 
for, where  a  pile  driver  and  a  catamaran  alongside,  containing  piles,  were 
being  used  together  In  repairing  a  ferry  rack  In  North  River,  the  action 
of  one  of  the  pile  driver  crew  in  cutting  off  the  ends  of  piles  on  the  ca- 
tamaran, which  were  too  long  for  use,  and  throwing  such  ends  into  the 
river,  was  a  violation  of  the  act,  for  which  the  pile  driver  is  liable. 

[Ed.  Note.— For  other  cases,  see  Navigable  Waters,  Ont  Dig.  §§  59-63, 
67-72.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Libel  by  the  United  States  against  the  New  York  Central  and  Hud- 
son River  Railroad  Pile  Driver  No.  2;  the  New  York  Central  & 
Hudson  River  Railroad  Company,  claimant.  Decree  for  libelant,  and 
claimant  appeals.    Affirmed. 

This  action  was  brought  in  rem  under  the  act  of  March  3,  1899  (30 
Statutes  at  Large,  1151-1155),  entitled  "An  act  making  appropriations 
for  the  construction,  repair  and  preservation  of  certain  public  works  on 
rivers  and  harbors,  and  for  other  purposes." 

The  following  is  the  opinion  of  Hough,  District  Judge,  in  the  court 
below : 

The  pile  driver  proceeded  against  was  engaged  In  repairing  the  ferry  rack 
at  the  foot  of  Forty-Second  street.  New  York  City.  The  repairs  consisted 
(inter  alia)  in  driving  in  new  piles.  The  material  for  this  purpose  was  In  or 
on  what  is  called  a  "catamaran,"  viz.  a  framework  or  container  within  which 
piles  could  He  until  seized  on  by  the  pile  driver  and  elevated  Into  place  for 
driving.  The  pile  driver  and  the  catamaran  are  entirely  distinct,  but  for  the 
purpose  for  which  they  were  used  at  the  time  neither  was  of  any  value  with- 
out the  other.  Nor,  Indeed,  was  the  catamaran  Itself  of  any  use  without  piles 
either  in  It  or  on  it  Some  of  the  piles  were  longer  than  was  necessary, 
whereupon  a  member  of  the  pile-driving  crew  cut  oflP  their  ends  with  an  ax 

4pE»For  other  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indesee 
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and  let  the  unwanted  ends  float  out  Into  the  river ;  one  at  least  of  the  same 
being  a  piece  of  timber  12  or  more  feet  in  length.  Such  a  thing  constitutes 
a  most  dangerous  menace  to  ships  navigating  with  the  aid  of  propellers. 

Section  13  of  the  act  declares  "that  it  shall  not  be  lawful  to  ♦  ♦  ♦  de- 
posit, or  cause,  suffer,  or  procure  to  be  ♦  ♦  ♦  deposited  either  from  or 
out  of  any  ship,  barge,  or  other  floating  craft  of  any  kind,"  any  "refuse  mat- 
ter of  any  kind  or  description  whatever  other  than  that  flowing  from  streets 
and  sewers  ♦  ♦  ♦  into  any  navigable  water  of  the  United  States."  The 
unwanted  ends  of  piles  are  clearly  refuse  matter,  and  the  act  of  the  member 
of  the  pile  driver's  crew  in  permitting  them  to  float  off  is  a  violation  of  the 
statute. 

I  have  no  doubt  that  the  violation  was  intentional.  This  statement  is  made 
after  listening  to  the  testimony  of  all  the  members  of  the  pile  driving  crew, 
who  probably  never  heard  of  this  act.  It  seems  that  they  intended  to  do 
what  they  did.  This  action,  however,  is  brought  in  rem  under  section  16  of 
the  act,  which  declares  that  "any  ♦  ♦  ♦  craft  used  or  employed  in  violat- 
ing any  of  the  provisions  of  section  13  ♦  ♦  •  of  this  act"  shall  be  liable 
to  be  proceeded  against  "summarily  by  way  of  libel." 

The  whole  question  is,  therefore,  whether  the  pile  driver,  as  distinct  from 
the  catamaran,  was  used  or  employed  in  the  violation  of  section  13,  which 
consisted  in  the  act  of  a  member  of  the  pile  driver's  crew  in  casting  adrift 
from  the  catamaran  unwanted  ends  of  piling.  It  seems  to  me  quite  clear  that 
the  pile  driver,  the  catamaran,  and  the  logs  were  all  being  used  and  employed 
in  one  single  job,  namely,  repairing  the  Forty-Second  Street  ferry  rack,  and 
that  if  in  the  process  of  executing  those  repairs  the  human  beings  who  were 
executing  thei  work  and  managing  all  the  property  required  therefor  throw 
refuse  matter  in  the  river,  then  all  the  boats  or  other  craft  (1.  e.,  pile  driver 
and  catamaran)  employed  on  the  job  were  used  in  the  violation  of  the  statute. 
It  is  true  that  the  punishment  inflicted  by  the  act  on  such  a  trifling  offense  as 
this  is  grotesquely  severe ;  but  that  ought  not  to  affect  one's  views  of  a  stat- 
ute. 

Of  course,  It  often  does  affect  the  judicial  view  of  statutes,  as  may  be  seen 
by  a  comparison  of  the  cases  of  The  Anjer  Head  (D.  C.)  46  Fed.  664,  and  The 
Bombay  (D.  O.)  46  Fed.  665.  Of  these  two  cases,  I  think  the  decision  of  Judge 
Benedict  in  The  Bombay  is  the  proper  method  of  construing  the  earlier  act 
out  of  which  this  statute  grew.  I  am  also  of  opinion  thatt  the  reasoning  of 
Dodge,  J.,  in  The  Scow  No.  9  (D.  0.)  152  Fed.  548,  in  relation  to  this  particu- 
lar act,  compels  decision  against  claimant. 

Libelant  may  take  a  decree  for  $500,  without  costs. 

Alex  S.  Lyman  and  Jacob  Aronson,  both  of  New  York  City,  for  ap- 
pellant. 

H.  Snowden  Marshall,  U.  S.  Atty.,  and  John  Hunter,  Asst  U.  S. 
Atty.,  both  of  New  York  City,  for  appellee. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  act  in  question  provides,  in  section  13,  as 
follows : 

"It  shall  not  be  lawful  to  throw,  discharge,  or  deposit,  or  cause,  suffer,  or 
procure  to  be  thrown,  discharged,  or  d^)osited  either  from  or  out  of  any  ship, 
barge,  or  other  floating  craft  of  any  kind,  ♦  ♦  ♦  any  refuse  matter  of  any 
kind  or  description  whatever  other  than  that  flowing  from  streets  and  sewers 
and  passing  therefrom  in  a  liquid  state,  into  any  navigable  water  of  the 
United  States." 

The  facts  are  fairly  stated  in  the  opinion  of  the  District  Judge  and 
need  not  be  repeated  here.  The  testimony  and  admissions  of  the 
claimant  clearly  established  the  following  propositions :  First.  On  the 
day  in  question  the  pile  driver  was  engaged  in  repairing  the  ferry  rack 
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on  the  south  side,  at  the  foot  of  West  Forty-Second  street,  New  York. 
Second.  Lying  alongside  the  pile  driver  was  a  raft  containing  piles 
which  were  too  long  for  use  and  a  man  was  engaged  there  in  cutting 
them  off  and  shoving  the  discarded  ends  into  the  river.  Third.  This 
was  done  in  three  instances.  He  was  then  hailed  by  an  inspection  boat 
and  the  third  piece  was  hauled  back  on  the  raft.  Fourth.  The  two 
pieces  first  thrown  overboard  were  picked  up  by  the  patrol  boat,  one 
piece  being  about  50  feet  and  the  other  about  150  feet  distant  from 
the  raft  These  discarded  pieces  were,  respectively,  about  20  feet  and 
13  feet  long  and  7  inches  in  diameter.  Clearly  these  timbers  were  or. 
might  become  a  serious  menace  to  navigation.  Floating  about  in  the 
crowded  waters  of  the  harbor  of  New  York,  in  the  night  as  well  as 
during  the  day,  they  might  easily  be  caught  by  the  propeller  wheels  of 
vessels,  thus  endangering  life  as  well  as  property.  Unquestionably 
they  were  deposited  in  the  water  of  the  harbor  by  the  agents  and  serv- 
ants of  the  appellant.  The  catamaran  on  which  the  piles  lay  and  the 
pile  driver  were  both  engaged  in  the  same  business  of  repairing  the 
ferry  rack.  They  were  so  near  that  a  person  could  step  from  one  to 
the  other.  It  also  appears  that  the  man  who  threw  overboard  the  ob- 
structions complained  of  was  a  member  of  the  pile  driver's  crew  and 
was  acting  under  orders  from  the  foreman  in  charge  of  the  work.  The 
construction  urged  by  the  appellant  that  the  raft  or  catamaran  and  not 
the  pile  driver  is  liable,  would  emasculate  the  statute  and  make  the  en- 
forcement thereof  difficult  if  not  impossible.  It  would  only  be  neces- 
sary to  carry  the  discarded  pieces  to  a  floating  platform  moored  to  the 
pile  driver,  and  cast  them  overboard  from  there,  in  order  to  escape  lia- 
bility. The  case  is  clearly  distinguishable  from  U.  S.  v.  Emperor  (D. 
C.)  49  Fed.  751,  where  Judge  Brown  says: 

"The  dumping  before  reaching  the  proper  place  was  by  no  act,  omission,  or 
privity  of  the  tug;  but  by  the  willful  and  criminal  act  of  the  men  on  the 
scows,  wholly  independent  of  the  tug,  and  against  the  express  orders  of  the 
captain.  It  seems  to  me  very  clear  that  neither  the  captain  nor  any  ];)erson 
on  board  of  the  tug,  was  the  'person  offending.*  *' 

In  the  present  case  the  entire  enterprise  was  under  the  direction  of 
those  in  charge  of  the  pile  driver.  The  raft  was  merely  an  auxiliary 
platform,  so  to  speak,  because  there  was  no  place  for  the  piles  on  the 
driver.  The  man  who  threw  them  overboard  was  a  member  of  the 
crew  of  the  pile  driver,  the  catamaran  had  no  crew  and  could  not  act 
independently  of  the  pile  driver.  We  think  the  doctrine  of  The  Bom- 
bay (D.  C.)  46  Fed.  665,  is  applicable  to  the  present  situation. 

The  decree  is  affirmed  with  costs. 
152  C.C.A.— 24 
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(239  Fed.  492) 

TOKU  SAKAI  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    February  5,  1917.) 

No.  2794. 

1.  Aliens  ^=s>54 — ^Depobtation  Pboceedings — ^Waiveb  of  Ebbob& 

Where,  in  deportation  proceedings,  counsel  for  the  alien  first  stated  that 
he  did  not  desire  to  offer  further  evidence,  but  desired  time  to  file  a  brief, 
and  later  stated  that  he  did  not  desire  to  file  a  brief  or  do  anything  fur- 
ther in  the  case,  any  defect  in  form  in  the  cabled  authority  or  warrants 
on  which  the  alien  was  arrested  waa  waived. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent  Dig.  §  112.] 

2.  Aliens  ^=>54 — ^Depobtation  Pboceedings. 

Where  an  alien  woman,  whose  deportation  was  sought  under  Immigra- 
tion Act  Feb.  20,  1907,  c.  1134,  §•  3,  34  Stat.  899,  as  amended  by  Act  March 
26,  1910,  c.  128,  §  2,  36  Stat  264  (Comp.  St.  1913,  §  4247),  on  the  ground 
that  she  was  practicing  prostitution,  admitted  the  charge,  and  her 
counsel  stated  that  he  desired  to  offer  no  further  evidence,  and  subse- 
quently waived  the  right  to  file  a  brief,  such  alien,  having  been  informed 
that  she  was  entitled  to  counsel  and  not  having  been  taken  advantage  of, 
cannot  complain  of  the  order  of  deportation. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent.  Dig.  §  112.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Terri- 
tory of  Hawaii ;  Charles  F.  demons,  Judge. 

Deportation  proceedings  by  the  United  States  of  America  against 
Toku  Sakai.  Defendant  applied  for  writ  of  habeas  corpus,  and  from 
decree  discharging  the  writ,  she  appeals.    Affirmed. 

George  A.  Davis,  William  T.  Rawlins,  and  Charles  S.  Davis,  all  of 
Honolulu,  Hawaii,  for  appellant. 

John  W.  Preston,  U.  S.  Atty.,  and  Casper  A.  Ombaun,  Asst.  U.  S. 
Atty.,  both  of  San  Francisco,  Cal. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  Appeal  from  decree  discharging  the  writ  of 
habeas  corpus  of  appellant,  Toku  Sakai.  Deportation  proceedings  were 
prosecuted  under  that  portion  of  section  3  of  the  Immigration  Law, 
which  reads  as  follows : 

"Any  alien  who  shall  be  found  ♦  ♦  ♦  practicing  prostitution  after  such 
alien  shall  have  entered  the  United  States  ♦  •  •  shall  be  deemed  to  be 
unlawfully  within  the  United  States  and  shall  be  deported  in  the  manner 
provided  by  sections  20  and  21  of  this  act" 

The  District  Court  ordered  appellant  to  be  deported. 

Appellant  makes  two  points :  First,  that  she  had  no  hearing  before 
.the  immigration  authorities  at  the  port  of  Honolulu,  as  required  by 
law ;  second,  that  she  was  given  "only  the  semblance  of  a  hearing''  be- 
fore the  immigration  authorities  at  the  port  of  Honolulu. 

The  record  shows  these  facts:  That  on  September  29,  1913,  a  ca- 
blegram in  code  form  was  sent  by  the  Acting  Secretary  of  Labor  at 
Washington,  D.  C,  to  the  "Immigration  Service"  at  Honolulu,  order- 
ing the  arrest  of  Toku  Taki  (sic)  and  that  she  should  be  taken  before 
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the  immigration  authorities  for  hearing,  and  that  the  record  of  proceed- 
ings be  forwarded  to  the  Department  at  Washington;  that  she  was 
found  practicing  prostitution  after  entry  into  the  United  States.  Au- 
thority for  her  release  from  custody  under  a  bond  was  also  granted  in 
the  cablegram. 

It  appears  that  on  October  2,  1913,  at  Honolulu,  appellant,  who  said 
her  name  was  Toku  Sakai,  appeared  before  Harry  B.  Brown,  examin- 
ing inspector  of  the  Immigration  Service;  that  an  interpreter  and  a 
stenographer  were  present;  that  a  copy  of  the  cablegram  warrant  of 
arrest  was  attached  to  the  proceedings  had,  marked  as  Exhibit  A.  The 
appellant  was  sworn,  and  testified  to  the  effect  that  she  was  a  married 
woman,  separated  from  her  husband  and  practicing  prostitution,  and 
had  been  practicing  it  for  about  a  year,  and  before  that  time,  and  that 
she  started  in  such  occupation  about  five  years  before  the  time  of  the 
examination.  She  was  then  asked  by  the  immigration  official  if  she 
wanted  a  lawyer,  and  replied  that  she  did.  The  alien  also  appears  to 
have  signed  her  name,  and  the  further  hearing  seems  to  have  been 
partly  carried  on  upon  October  7th.  On  October  17,  1913,  another 
cablegram  was  sent  from  Washington  by  Louis  F.  Post,  Acting 
Secretary  of  Commerce  and  Labor,  addressed  to  "Immigration  Hon- 
olulu." This  was  also  in  code,  and  as  interpreted  directed  the  arrest 
of  the  appellant  and  others,  and  the  bringing  of  appellant  and  others 
before  the  immigration  authority  for  hearing,  and  the  forwarding 
of  the  record  of  proceedings  to  the  Department  upon  a  charge  that 
the  alien  was  found  practicing  prostitution  after  entry.  On  the  same 
day  a  written  warrant,  addressed  to  Richard  L.  Halsey,  itispector 
in  charge,  for  the  arrest  of  the  alien,  Toku  Sakai,  in  regular  and  due 
form,  was  forwarded  by  mail  by  the  Acting  Secretary  of  Commerce 
and  Labor  to  the  inspector  in  charge  at  Honolulu.  The  warrant  re- 
cited that  whereas,  from  evidence  submitted  to  the  Acting  Secretary 
of  Commerce  and  Labor  at  Washington,  the  alien  had  been  found  in 
the  United  States  in  violation  of  the  act  of  Congress  approved  Feb- 
ruary 20,  1907,  amended  by  the  act  approved  March  26,  1910,  and 
that  she  was  a  prostitute  and  had  been  found  practicing  prostitution 
subsequent  to  her  entry  into  the  United  States,  the  Acting  Secre- 
tary of  Commerce  and  Labor  by  virtue  of  authority  vested  in  him 
did  command  the  inspector  in  charge  to  take  the  alien  into  custody 
and  grant  her  a  hearing,  to  enable  her  to  show  cause  why  she  should 
not  be  deported  in  conformity  with  law,  and  that  pending  further 
proceedings  the  alien  might  be  released  from  custody  upon  furnishing 
satisfactory  bond  in  the  sum  of  $1,000. 

The  record  also  shows  that  a  notice  from  the  Department  of  Com- 
merce and  Labor,  through  the  office  of  inspector  in  charge  at  Hono- 
lulu, dated  December  18,  1913,  was  addressed  to  Wm.  J.  Sheldon,  at 
Merchant  street,  Honolulu,  as  attorney  in  the  case  of  Toku  Sakai, 
that— 

''further  hearing  in  this  ease  will  be  had  on  Monday,  December  22d,  at  9:30 
a.  m.,  at  which  time  any  evidence  pertinent  to  the  case  wliich  you  submit  will 
be  considered." 

On  December  22,  1913,  Attorney  Wm.  J.  Sheldon  appeared  before 
the  immigration  official  and  stated  that  he  did  not  desire  to  offer  any 
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further  evidence  or  testimony  in  the  case,  but  desired  time  to  file  a 
brief.  Thereafter,  on  March  12,  1914,  the  immigrant  inspector  made 
this  memorandum : 

"On  December  22,  1913,  Attorney  W.  J.  Sheldon  stated  that  he  desired  time 
to  file  a  brief  In  this  case.  He  was  this  date  communicated  with,  and  states 
that  he  does  not  desire  to  file  a  brief  or  do  anything  further  In  this  case." 

Thereafter,  on  March  16th,  the  inspector  in  charge  transmitted  to 
the  Secretary  of  Labor  at  Washington  the  testimony  in  the  case  of 
Toku  Sakai,  "who  was  arrested  and  given  a  hearing  as  directed  in 
warrant  or  arrest  No.  53678/465,"  which  was  the  warrant  of  October 
17,  1913,  heretofore  referred  to.  Thereafter,  on  March  28,  1914,  a 
warrant  of  deportation  was  made  in  usual  form. 

[1]  Whatever  defects  of  form  there  may  have  been  in  the  cabled 
authority  or  warrants,  they  were  waived  when  counsel  for  the  alien 
appeared  before  the  immigration  authorities  and  without  suggestion 
of  irregularity  in  the  warrant  or  arrest  stated  that  he  did  not  desire  to 
file  any  brief  or  to  offer  any  "further  evidence  or  testimony  in  the 
case."  Bishop's  New  Criminal  Procedure,  §  126;  Commonwealth  v. 
Betton,  5  Cush.  (Mass.)  427;  Healy  v.  Backus,  221  Fed.  358,  137  C. 
C.  A.  166;  Peterson  v.  State,  45  Wis.  535. 

[2]  There  is  no  evidence  of  any  unfair  conduct  toward  the  alien  on 
the  part  of  the  immigration  authorities.  She  was  not  threatened  in 
any  way,  she  was  asked  if  she  desired  counsel,  and  no  compulsion  ap- 
pears to  have  been  used  to  elicit  any  statement  which  she  made.  Un- 
der such  circumstances,  when  counsel  appearing  in  her  behalf  stated 
that  he  did  not  desire  to  offer  any  "further"  evidence  or  to  file  a  brief, 
he  waived  the  right  to  offer  testimony  again,  and  acted  upon  the  as- 
sumption that  the  sworn  statement  which  had  previously  been  made 
by  his  client  before  the  immigration  officer  was  the  evidence  to  be  con- 
sidered in  the  case,  and  that  upon  it  the  authorities  could  make  such 
order  as  might  be  appropriate  in  the  premises.  The  questions  of  iden- 
tity and  the  spelling  of  the  name  were  evidently  of  no  moment. 

The  case,  therefore,  became  one  where  the  finding  by  the  adminis- 
trative officers  is  supported  by  undisputed  evidence  which  had  been  re- 
ceived and  heard  before  the  immigration  authorities,  and  as  there  is 
no  suggestion  that  the  alien  did  not  understand  the  nature  of  the 
charge  against  her,  there  is  nothing  to  show  that  her  rights  were  dis- 
regarded or  any  injustice  done  her.  Low  Wah  Suey  v.  Backus,  225 
U.  S.  460,  32  Sup.  Ct.  734,  56  L.  Ed.  1165 ;  Ex  parte  Wong  Yee  Toon 
(D.  C.)  227  Fed.  247;  Wong  Back  Sue  v.  Connell,  233  Fed.  659,  147 
C.  C.  A.  467. 

The  judgment  is  affirmed. 
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(239  Fed.  496) 

SOUTHERN  POWER  CO.  v.  McCLURE  et  al. 

(Circuit  Court  of  Appeals,  Fourth  Circuit     January  8,  1917.) 

No.  1476. 

L  HifiTEB  AND  Servant  ^=»119— Injuries  to  Servant— Degree  of  Cae^— 
Electeicitt. 

An  electric  power  company  owes  its  employes  the  duty  to  exercise  care 
commensurate  with  the  dangerous  and  subtle  power  of  electricity. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §  210; 
Dec.  Dig.  <S=»119.] 

2.  Appeal  and  Error  ^=>1005(1) — Verdict — Approval  bt  Court. 

There  is  a  presumption  in  favor  of  the  conclusion  of  the  district  Judge 
that  there  was  material  evidence  of  defendant's  negligence  and  of  the 
employe's  freedom  from  negligence,  and  an  appellate  court  should  be 
clearly  convinced  before  setting  up  its  own  judgment  against  that  of  the 
trial  judge  and  the  jury  on  an  issue  of  negligence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  If  3860- 
3876,  3W8;    Dec.  Dig.  <S=»1005(1).] 

3.  Master  and  Servant  ^=>281(12) — Injuries  to  Servant — ^Evidence— Neg- 

ligence— Contributory  Negligence. 

In  an  action  for  the  death  of  an  electric  power  lineman,  evidence  held 
to  show  that  the  proximate  cause  of  the  accident  was  the  lineman's  neg- 
ligence in  striking  a  wire  which  he  knew  to  be  highly  charged  with 
electricity,  instead  of  the  wire  he  was  directed  to  strike,  and  which  was 
not  then  charged. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  995; 
Dec.  Dig.  «g=>281(12).] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina,  at  Salisbury ;  James  E.  Boyd,  Judge. 

Action  by  W.  A.  McClure  and  another,  administrators  of  Grover 
McClure,  deceased,  against  the  Southern  Power  Company.  Judgment 
for  plaintiffs,  and  defendant  brings  error.     Reversed. 

W.  S.  O'B.  Robinson,  Jr.,  and  F.  I.  Osborne,  both  of  Charlotte,  N. 
C.  (Osborne;  Cocke  &  Robinson,  of  Charlotte,  N.  C,  on  the  brief),  for 
plaintiff  in  error. 

Thomas  J.  Jerome,  of  Greensboro,  N.  C.  (H.  S.  Williams,  of  Con- 
cord, N.  C,  Rufus  E.  Austin,  of  Albemarle,  N.  C,  and  Edward  C. 
Jerome,  of  Greensboro,  N.  C,  on  the  brief),  for  defendants  in  error. 

Before  PRITCHARD  and  WOODS,  Circuit  Judges,  and  ROSE, 
District  Judge. 

WOODS,  Circuit  Judge.  The  administrators  of  the  estate  of  Grover 
McClure  recovered  a  judgment  for  $3,500  for  his  death  from  contact 
with  a  heavily  charged  wire  of  the  Southern  Power  Company.  The 
writ  of  error  is  based  on  the  position  that  the  District  Judge  should 
have  ordered  a  nonsuit  or  directed  a  verdict  for  the  defendant  because 
of  entire  failure  of  evidence  tending  to  show  negligence  on  the  part 
of  the  defendant,  and  because  of  conclusive  evidence  of  the  negligence 
of  McClure  as  the  sole  efficient  cause  of  his  death. 
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[1]  In  the  decision  of  the  question  full  weight  must  be  given  to  the 
obligation  of  defendant  to  exercise  care  commensurate  with  the  danger- 
ous and  subtle  power  of  electricity,  and  also  to  the  presumption  in 
favor  of  the  conclusion  pf  the  District  Judge  that  there  was  material 
evidence  of  defendant's  negligence,  and  that  McClure's  negligence  as 
the  sole  or  contributing  cause  of  the  accident  was  not  proved  beyond 
reasonable  controversy. 

[2]  An  appellate  court  should  be  clearly  convinced  before  setting 
up  its  own  judgment  against  that  of  the  trial  judge  and  the  jury  on  an 
issue  of  negligence.  Nevertheless,  in  this  case  we  cannot  resist  the 
conclusion  tliat  a  fair  statement  of  the  evidence  tends  inevitably  to  the 
conclusion  that  the  defendant  was  not  responsible  for  the  death  of  Mc- 
Clure. 

[3]  The  Southern  Power  Company  was  changing  its  single  circuit 
pole  line  for  the  transmission  of  electric  power  between  High  Point 
and  Winston-Salem,  N.  C,  to  a  double  circuit  steel  tower  line.  Mc- 
Clure  was  an  experienced  lineman,  and  participated  in  the  work  under 
the  direction  of  Fisher,  the  foreman.  Work  on  the  south  wire  of  the 
towers  could  be  done  only  when  the  current  had  been  switched  entirely 
to  the  north  wire  by  using  insulators,  cutting  the  wire,  and  carrying  it 
across  and  attaching  it  to  the  north  wire.  To  prevent  the  interruption 
of  the  current  during  working  days  this  switching  of  the  current  from 
one  side  to  the  other  was  done  on  Sunday.  During  the  week  before 
Sunday,  July  5,  1914,  the  current  had  been  running  on  the  south  wire 
while  the  force  was  working  on  the  north  wire.  On  that  day  McClure 
himself,  with  other  linemen,  cut  the  wires  and  switched  the  current  to 
the  north  wire.  During  all  the  following  week  he  and  the  other  line- 
men were  employed  in  the  work  of  knocking  out  kinks  in  the  loops  of 
the  south  wire.  He  not  only  knew  that  the  north  wire  was  charged 
with  a  deadly  current  of  electricity,  but  he  had  worked  for  almost  an 
entire  week  on  the  south  wire.  He  knew,  or  had  every  reason  to  know, 
that  according  to  the  method  of  the  company  and  the  necessity  of  the 
case  the  current  would  not  be  changed  until  the  following  Sunday. 
The  uncontradicted  testimony  of  the  foreman  and  of  every  lineman 
who  could  be  produced  was  to  the  effect  that  the  foreman  directed  the 
linemen,  including  McClure,  that  each  should  go  to  a  separate  tower 
and  straighten  out  with  a  stick  the  kinks  in  the  loop  of  the  south  wire. 
The  other  linemen  performed  the  work  assigned  to  them  on  the  south 
wire  without  injury.  McClure  ascended  one  of  the  towers,  and  struck 
at  a  kink  in  the  loop  of  the  north  wire  charged  with  88,000  volts  of 
electricity,  and  was  almost  instantly  killed. 

The  attempt  is  made  to  support  an  inference  that  McClure  was  or- 
dered to  strike  out  the  kinks  on  the  north  side  by  the  testimony  of  wit- 
nesses, who  were  present  at  the  moment,  or  soon  after,  that  they  saw 
a  kink  or  kinks  in  the  north  wire,  but  did  not  see  kinks  in  the  south 
wire.  These  witnesses  were  mere  casual  observers  of  the  accident,  and 
it  would  be  beyond  all  reason  to  infer,  first,  that  there  were  no  kinks 
on  the  south  side  because  they  did  not  observe  any,  and  from  that  to 
infer  that  the  foreman  directed  McClure  to  strike  out  kinks  on  a  wire 
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which  he  knew  to  be  deadly  because  these  casual  observers  saw  no 
kinks  in  the  south  wire. 

The  other  testimony  relied  on  and  admitted  by  the  District  Judge 
solely  as  a  contradiction  of  Fisher,  the  foreman,  was  that  of  W.  A. 
Smith,  W.  A.  McClure,  and  Mrs.  Hattie  McClure,  the  father-in-law, 
father,  and  wife  of  Grover  McClure,  to  the  effect  that  Fisher  told  them 
that  the  fault  was  not  that  of  Grover  or  himself,  but  of  the  substation 
in  not  carrying  out  his  request  to  deaden  the  north  wire.  The  testi- 
mony of  these  witnesses  is  vague  and  variant.  But  if  Fisher  made  such 
a  statement,  the  physical  conditions  demonstrate  its  falsity.  Everybody 
concerned  knew  that  the  current  would  not  be  stopped  altogether,  and 
that  it  would  be  running  on  one  of  the  wires.  It  had  been  running  all 
the  week,  it  was  necessary  that  it  should  run,  and  there  was  not  a  parti- 
cle of  evidence  of  any  reason  for  stopping  it,  or  for  supposing  it  had 
been  stopped.  It  could  be  changed  to  the  south  wire  only  by  the  work- 
ing force  to  which  Fisher  belonged.  This  could  be  done  only  by  having 
the  current  taken  from  both  wires  and  actually  cutting  the  wire  and 
reattaching  it  to  the  south  wire.  Fisher  knew  this,  and  therefore  the 
statement  attributed  to  him  could  not  be  true.  Unless  we  reject  the  un- 
questioned evidence  as  to  physical  conditions  and  presume  negligence 
on  the  part  of  the  defendant,  it  is  impossible  to  resist  the  conclusion 
that  McClure  was  responsible  for  the  accident.  It  is  difficult  to  account 
for  his  action.  Familiarity  with  danger  tends  to  produce  disregard  of 
it.  We  know  that  from  this  and  other  causes  the  human  mind  some- 
times slips,  and  fails  to  correlate  and  take  into  account  perfectly  ap- 
prehended facts.  We  can  find  in  the  record  no  other  explanation  of 
the  sad  tragedy. 

Reversed. 


(2.^9  Fed.  497) 

FIRST  NAT.  BANK  OF  GRAHAM.  VA.,  v.  WEITZEL  et  aL 

(Circuit  CJourt  of  Appeals,  Sixth  Circuit.     February  6»  1917.) 

No.  2895. 

1.  Appeal  and  Ebbob  ^=>850(3) — Review — Recobd. 

An  opinion  will  not  take  the  place  of  findings,  as  regards  the  record, 
preserving  right  to  review  depending  on  findings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  3351- 
3362,  3375,  3376;    Dec.  Dig.  <S=>850(3).I 

2.  Bills  and  Notes  ^==>525 — Holdeb  in  Due  Coubse — Evidence. 

Evidence  that  negotiations  of  attorneys  for  sale  to  plaintiff  of  a  note 
would  naturally  have  informed  it  that  they  were  acting  for  H.,  and  the 
fact  that  the  form  of  indorsement  thereon  by  defendant  bank,  after  that 
of  H..  was:  "Pay  to  the  order  of  any  bank  or  banker.  All  previous  in- 
dorsements guaranteed"— authorizes  a  finding  that  plaintiff  was  not  a 
holder  in  due  course,  on  the  theory  that  it  was  put  on  inquiry,  which 
would  have  disclosed  that  defendant  bank  was  only  a  forwarding  agent. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  $§  1832- 
1839;    Dec.  Dig.  «g=>525.] 

^=9For  other  cases  see  same  topic  4k  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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3.  BnxB  AND  Notes  ^=s>60i — Accomkodattpn  Indorseicent — ^Evideucb. 

That  defendant  was  an  accommodation  Indorser  of  the  note  sued  on 
may  be  shown  by  transactions  occurring  out  of  plaintiffs  presence;  It 
being  shown  to  be  chargeable  with  notice. 

[Ed.  Note.~For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  S§  1719- 
1727 ;  Dec.  Dig.  «g=>504.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Kentucky;   Andrew  M.  J.  Cochran,  Judge. 

Action  by  the  First  National  Bank  of  Graham,  Va.,  against  Fred 
W.  Weitzel  and  others.  From  an  adverse  judgment,  plaintiff  appeals. 
Affirmed. 

J.  S.  Hays,  of  Winchester,  Ky.,  for  appellant. 
H.  C.  Hazlewood,  of  London,  Ky.,  for  appellees. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  HOLLIS- 
TER,  District  Judge. 

DENISON,  Circuit  Judge.  The  Bank  of  Graham,  Va.,  sought  to 
recover  against  the  Bank  of  London,  Ky.  (Weitzel,  receiver),  upon 
an  indorsement  placed  by  the  cashier  of  the  London  Bank  upon  the 
promissory  note  of  one  Calhoun,  before  maturity  and  before  tiie  note 
was  sold  to  the  Graham  Bank,  which  indorsement  read : 

"Pay  to  the  order  of  any  bank  or  banker.  All  previous  indorsements  guaran- 
teed. First  National  Bank  of  London,  Kentucky." 

A  jury  was  waived,  and  the  case  was  tried  before  the  District  Judge. 
Findings  of  fact  and  law  were  requested,  but  were  not  made,  except 
as  a  careful  opinion  embodied  the  views  of  the  judge  upon  the  facts 
and  the  law.    Judgment  was  entered  for  the  defendant. 

[1]  An  opinion  cannot  take  the  place  of  findings  (Mason  v.  Smith 
[C.  C.  A.  6]  191  Fed.  502,  112  C.  C.  A:  146);  but  we  are  inclined  to 
overlook  any  such  question,  and  treat  the  record  as  if  it  clearly  pre- 
served the  right  to  urge  in  this  court  the  proposition  that  the  undis- 
puted evidence  imperatively  required  a  judgment  for  plaintiff.  Fur- 
ther than  that  we  cannot  go. 

The  undisputed  facts  are  that  the  note  in  question  belonged  to  the 
payee,  Holliday,  living  at  London ;  that  he  desired  to  sell  it,  and  in- 
directly engaged,  as  his  agents  for  this  purpose,  a  firm  of  attorneys 
at  Keystone,  Va.,  where  Calhoun,  the  maker,  was  engaged  in  large 
business  enterprises ;  that  these  attorneys  interested  the  cashier  of  the 
Graham  Bank  in  the  purchase  enough  so  that  he  desired  that  the  note 
be  sent  on  for  inspection  and  possible  purchase ;  that  the  Keystone 
attorneys  wrote  to  Holliday,  asking  him  to  send  the  note  to  them  for 
inspection,  and  for  sale  if  they  could  find  a  purchaser  at  a  stated  price ; 
that  thereupon  Holliday  took  the  note  and  the  letter  from  these  at- 
torneys to  the  London  Bank,  and  requested  it  to  forward  the  note  pur- 
suant to  the  attorneys'  request.  The  note  then  had  been  indorsed  in 
blank  by  Holliday.  It  was  thought  best  to  send  the  note  through  an- 
other bank,  and  so  the  London  Bank  sent  it  to  the  Keystone  Bank, 
accompanied  by  the  attorneys'  letter,  with  instructions  to  deliver  the 
note  upon  receipt  of  the  agreed  price.    In  this  connection  the  cashier 
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of  the  London  Bank  stamped  upon  the  note  the  indorsement  above 
recited.  The  Keystone  Bank  delivered  the  note  to  the  attorneys ;  they 
carried  it  to  the  Graham  Bank,  which  purchased  the  note  and  paid 
the  specified  price ;  and  this  purchase  price  was  duly  remitted  through 
the  London  Bank  to  HoUiday.  It  is  not  disputed  that  upon  these 
facts  the  indorsement  of  the  London  Bank,  if  it  was  an  indorsement 
importing  full  liability,  was  for  accommodation  only,  and  was  beyond 
the  power  of  the  bank  to  make,  and  that  the  plaintiff  can  recover  only 
upon  the  ground  that  it  became  a  holder  "in  due  course,"  and  so  en- 
titled to  the  right  of  full  recovery  given  by  the  Uniform  Negotiable 
Instruments  Act,  which  has  been  adopted  in  both  Kentucky  and  Vir- 
ginia. 

[2]  The  trial  court  found  that  the  plaintiff  was  not  a  holder  in  due 
course,  and,  upon  a  review  of  the  record,  we  cannot  say  that  there  is 
nothing  to  support  this  finding.  The  conversations  between  the  cash- 
ier of  the  plaintiff  and  the  Keystone  attorneys  would  naturally  have 
informed  the  cashier  that  the  attorneys  were  acting  for  HoUiday,  and 
he  does  not  deny  that  he  so  understood;  the  application  to  discount 
or  rediscount  the  note  did  not  come  in  the  ordinary  course  of  busi- 
ness from  the  London  Bank  or  any  one  representing  it;  there  was 
nothing  in  the  situation  to  make  the  indorsement  by  the  London  Bank 
with  full  liability  a  thing  natural  or  to  be  expected ;  and  the  indorse- 
ment was  by  that  peculiar  form  of  words  which  it  appears  without 
dispute  is  customarily  used  among  banks  for  the  purpose  of  forward- 
ing for  collection  and  not  for  the  purpose  of  rediscount  or  sale.  Put- 
ting all  these  things  together,  no  court  can  say  that  the  Graham  Bank 
may  not  have  been  under  a  duty  to  make  that  further  inquiry,  the  first 
step  of  which  would  surely  have  disclosed  that  the  London  Bank  was 
only  a  forwarding  agent. 

With  this  conclusion  of  fact,  it  becomes  immaterial  to  consider  the 
very  interesting  question  whether  this  form  of  indorsement  is  blank  or 
special,  full  or  restrictive. 

[3]  The  Graham  Bank  also  alleges  error  that  the  court  admitted 
in  evidence  facts  pertaining  to  the  history  of  the  note  and  its  handling 
at  London,  which  facts,  including  conversations  at  the  London  Bank, 
were  not  in  the  presence  of  or  brought  to  the  notice  of  the  officers  of 
the  Graham  Bank.  This  is  only  another  form  of  the  same  substantial 
question  as  to  the  sufficiency  of  the  evidence.  To  show  that  the  Gra- 
ham Bank  was  not  a  holder  in  due  course  required  two  steps.  The 
defendant  must  prove,  first,  the  accommodation  character  of  the  in- 
dorsement; and,  second,  plaintiff's  knowledge.  In  such  a  situation, 
the  actual  character  of  the  paper  must  of  necessity  be  shown  by  evi- 
dence of  transactions  in  which  the  plaintiff  did  not  participate.  If  the 
trial  were  in  the  presence  of  a  jury,  such  evidence  would  be  received, 
accompanied  by  the  caution  that  it  would  be  incompetent  unless  it  was 
later  found  that  plaintiff  was  chargeable  with  notice;  and  so  here, 
when  the  circuit  is  completed  by  showing  that  plaintiff  must  be  held 
to  know  that  the  paper  was  not  what,  it  seemed,  plaintiff  is  not  harmed 
by  the  admission  of  the  ultimate  facts  as  to  its  real  character. 

The  judgment  must  be  affirmed. 
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(23»  Fed.  500) 

THE  GEORGE  I.   FORSYTH. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  12,  1916.) 

No.  44. 

Towage  ^=>15(2) — Sinking  of  Tow— Liability  of  Tug. 

The  allegations  of  a  libel  that  the  sinking  of  a  dredge  was  due  to  the 
fault  of  a  towing  tug  in  going  out  in  a  high  wind,  when  she  had  insuffi- 
cient power  to  handle  her  tow,  held  not  sustained  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Towage,  Cent.  Dig.  §$  34-36;  Dee.  Dig. 
«S=>15(2).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  in  admiralty  by  William  Beard,  owner  of  the  dredge  Beard,  and 
others,  against  the  Moran  Towing  &  Transportation  Company,  with 
the  steam  tug  George  I.  Forsyth  impleaded^  Decree  for  respondents, 
and  libelants  appeal.    Affirmed. 

The  following  is  the  opinion  of  Hough,  District  Judge,  in  the  court 
below : 

It  is  not  easy  to  classify  the  libel  in  this  case.  There  are  no  formal  cliarg- 
es  of  fault,  and  the  one  thing  that  is  clear  in  its  language  is  that  respondent 
furnished  the  Forsyth  to  perform  a  towage  for  which  she  was  not  strong 
enough  in  the  weather  conditions  prevailing  at  the  time,  so  that,  as  the  re- 
sult of  such  weakness,  libelant's  dredge  William  Beard  was  taken  to  "the 
flats  off  Liberty  Island,  where  she  sank,  receiving  serious  damage."  It  is  not 
alleged  that  she  was  In  a  sinking  condition  on  arriving  at  the  flats,  nor  is  It 
anywhere  stated  that  her  sinking  was  due  to  any  act  or  omission  on  the  part 
of  the  Forsyth;  indeed,  the  cause  of  sinking  is  left  unexplained.  In  short, 
the  libel  Is  open  to  peremptory  exception. 

No  such  objection  having  been  taken,  and  there  being  no  proof  of  the  tug's 
weakness,  some  ground  of  complaint  will  be  looked  for  in  the  libel.  It  is 
found  in  the  statement  that,  when  the  Forsyth  started  on  her  voyage  from 
Brooklyn  to  Haverstraw  with  a  tandem  tow  of  a  coal  scow,  a  dredge,  and  a 
water  boat  (in  the  order  named),  the  weather  was  "unfavorable  and  unfit  for 
[the  tug]  to  undertake  the  performance  to  tow  said  crafts  aforesaid  without 
endangering  the  same."  As  matter  of  fact,  the  tug  and  tow  started  from 
Gowanus  entrance  early  on  the  morning  of  a  bright  March  day,,  with  the 
wind  blowing  between  50  and  60  miles  an  hour  from  the  southwest,  according 
to  the  anemometer  used  by  the  Weather  Bureau  and  several  hundred  feet 
above  sea  level.  The  wind  was  less  on  the  bay,  but  how  much  less  no  one  has 
stated  or  estimated. 

When  the  Forsjrth  arrived  oH  the  southerly  end  of  Governor's  Island,  the 
tug  Henry  S.  Beard,  belonging  to  libelant  and  a  far  abler  vessel  than  the 
Forsyth,  came  alongside  the  dredge  and  inquired  whether  anything  was  the 
matter.  The  master  of  the  tug  Beard  had  observed  that  "the  dredge  Beard 
was  rolling  considerably ;  [so]  thinking  she  might  want  some  help,  and  might 
be  in  some  trouble,"  he  inquired.  The  reply  from  the  dredge  master  was  that 
he  "was  all  right,*'  but  that  he  did  not  care  to  go  up  the  river  with  the  wind 
as  it  was ;  he  preferred  to  be  put  into  a  dock  on  the  Jersey  shore. 

The  tug  Beard  went  ahead  to  convey  this  request  to  the  Forsyth,  and  the 
course  was  changed  accordingly.  Then  the  dredge  blew  her  whistle ;  the  tug 
Beard  went  back  and  asked  what  was  wanted.  The  dredge  master  asked  for 
a  syphon  and  steam  hose,  which  were  furnished.  Some  minutes  (estimated  at 
five)  later  the  Henry  S.  Beard's  master  concluded  that  the  Forsyth  was  not 
hauling  the  tow  fast  enough,  whereupon  he  cast  off  the  line  between  dredge 
and  coal  scow  and  hastened  with  dredge  and  water  boat  toward  New  Jersey. 
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At  this  time  the  tow  was  well  off  the  upper  end  of  Governor's  Island.  When 
near  the  edge  of  the  west  bank  and  in  about  18  feet  of  water,  the  dredge 
master,  suddenly  and  without  order  or  request,  dropped  both  his  forward 
spuds,  whereupon,  further  progress  being  impossible,  the  dredge  sank. 

It  was  about  an  hour  from  the  time  the  Forsyth  left  Gowanus  entrance  un- 
til the  Henry  S.  Beard  took  charge  of  the  dredge;  how  long  afterward  she 
sank  does  not  appear.  The  cause  of  sinking  was  entrance  of  water  through 
hatches  for  which  no  sufficient  covering  was  provided.  There  seem  to  have 
been  covers,  but  no  means  of  fastening  them.  In  my  opinion,  also,  water 
steadily  came  into  a  hawse  pipe  carelessly  stuffed  with  a  gunny  sack  or  sacks. 

Undoubtedly  a  wind  of  40  miles  or  over  is  a  gale,  but  It  does  not  stop  har- 
bor navigation.  Whether  it  is  negligent  to  go  out  in  such  weather  depends 
on  the  kind  of  boat  to  be  taken  out.  It  is  not  doubted  that  the  coal  scow 
ahead  of  the  dredge,  with  only  two  feet  of  freeboard  and  no  hatches  over  the 
coal,  made  perfectly  good  weather.  Doubtless  the  dredge,  with  her  heavy  top 
hamper,  would  roll  more  than  the  scow ;  but  this  was  to  be  expected,  and  no 
excuse  appears  for  leaving  hatches  either  open  or  so  loosely  closed  that  the 
covers  washed  off  in  a  seaway  that  did  not  disturb  the  scow,  nor  wet  the  coal 
which  the  Forsyth  had  piled  in  her  waist — ^where  her  freeboard  is  said  to 
have  been  even  less  than  that  of  the  coal  scow.  The  dredge  had  2%  feet  free- 
board. 

I  measure  the  weather  danger  by  the  event  in  the  case  of  the  boat  nat- 
urally most  exposed  to  swamping.  That  was  the  coal  scow.  As  she  was  not 
injured,, no  reason  appears  for  the  dredge's  injury,  except  her  own  bad  man- 
agement, or  some  unknown  (and  after  sinking),  undiscoverable  leak.  The 
claim  of  present  counsel  for  libelant  is  that  a  dredge  is  an  especially  tender 
article,  and  weather  that  was  well  enough  for  a  coal  scow  was  dangerous 
for  a  dredge.  This  is  not  proven,  nor  does  experience  commend  the  proposi- 
tion. 

This  action  was  originally  brought  against  the  Moran  Company,  on  the 
theory  that  a  contract  had  been  made  with  said  company  for  the  tug's  serv- 
ices, although  she  did  not  belong  to  respondent.  The  Forsyth  was  impleaded, 
as  an  independent  contractor,  though,  of  course,  she  was  properly  brought  in, 
even  if  libelant's  construction  of  the  agreement  were  accepted. 

As  I  am  persuaded  that  there  was  no  fault  on  the  part  of  the  Forsyth,  libel- 
ant cannot  recover  from  any  one ;  therefore  no  opinion  is  expressed  as  to  the 
legal  relation  between  the  Moran  Company  and  the  owners  of  the  Forsyth. 

The  libel  is  dismissed,  with  costs.  The  owners  of  the  Forsyth  recover  costs 
from  the  Moran  Company. 

R.  J.  M.  BuUowa,  of  New  York  City,  for  appellants. 

Burlingham,  Montgomery  &  Beecher,  of  New  York  City,  for  re- 
spondent appellee. 

Haight,  Sandford  &  Smith,  of  New  York  City,  for  claimant  appel- 
lee. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges, 
PER  CURIAM.    Decree  affirmed. 
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(239  Fed.  502) 

THE  EMELINB. 

(Circuit  CovLTt  of  Appeals,  Second  Circuit    December  12,  1916.) 

No.  93. 

Collision  ^=>71(2) — Moving  and  Anchored  Vessel — Fault. 

A  steam  canal  boat,  proceeding  up  the  Hudson  river  at  night,  pushing 
four  other  boats  ahead  of  her,  held  to  have  properly  anchored  as  far  to 
one  side  of  the  channel  as  she  could  safely  go  when  a  dense  fog  came  on, 
and  a  collision  between  a  moving  steamer  and  one  of  the  boats  in  the 
tow,  although  the  canal  boat  was  regularly  sounding  her  bell,  held  due 
solely  to  the  fault  of  the  moving  vessel. 

[Ed.  Note. — For  other  cases,  see  Ck)llision,  Cent.  Dig.  S  101.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  in  admiralty  for  collision  by  the  F.  W.  Jarvis  Company  against 
the  steamer  Emeline ;  David  C.  Woolsey,  claimant.  Decree  for  libel- 
ant, and  claimant  appeals.    Affirmed. 

The  decree  holding  the  steamer  Emeline  at  fault  for  the  collision 
which  occurred  between  her  and  the  canal  boat  Oneida  on  the  morn- 
ing of  October  3,  1914,  a  dense  fog  prevailing  at  the  time.  The  col- 
lision occurred  in  Haverstraw  Bay,  Hudson  river,  just  north  of  Bow- 
lines Point. 

Peter  Alexander,  of  New  York  City,  for  appellant. 

Pierre  M.  Brown,  of  New  York  City,  for  appellee. 

Before  COXE,  WARD,  and  ROGERS',  Circuit  Judges. 

COXE,  Circuit  Judge.  On  October  3,  1914,  the  steam  canal  boat 
Tuscarora,  with  four  other  canaj  boats  in  tow,  was  proceeding  up  the 
Hudson  river,  the  steamer  pushing  the  other  boats  before  her.  The  ex- 
treme length  of  the  flotilla  was  about  250  feet.  At  1 :30  a.  m.,  the 
weather  became  so  foggy  that  the  Tuscarora  brought  the  boats  to 
anchor  on  the  westerly  side  of  the  Hudson  not  far  from  Bowlines 
Point.  The  Emeline,  which  collided  with  the  canalboat,  is  a  small 
side  wheel  steamer  about  172  feet  in  length  and  was  engaged  in  local 
trade  between  Haverstraw  and  Newburgh. 

The  Oneida  was  struck  by  the  Emeline  while  she,  the  Oneida,  with 
the  rest  of  the  flotilla,  was  at  anchor,  the  Emeline  alone  being  under 
way.  There  is,  therefore,  a  heavy  burden  upon  the  Emeline  to  show 
that  she  was  not  at  fault  for  the  collision.  The  case  presents  only  a 
question  of  fact  and  the  District  Judge*s  finding  should  not  be  dis- 
turbed by  us  unless  we  are  clearly  convinced  that  he  was  in  error. 
The  flotilla  being  towed  by  the  Tuscarora  encountered  a  mist  or  light 
fog  while  passing  through  Haverstraw  Bay  and  it  was  concluded  that 
safety  required  that  she  should  anchor  until  the  weather  cleared.  This 
was  done  and  the  boats  came  to  anchor  on  the  westerly  side  of  the 
river,  a  short  distance  above  Peck's  Dock.  The  collision  occurred  be- 
tween 7  and  8  o'clock  on  the  morning  of  October  3,  1914,  the  Oneida 
being  at  anchor  and  the  Emeline  under  way.    The  fog  continued  and 
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grew  thicker.  We  think  the  Tuscarora  was  justified  in  coming  to 
anchor.  She  had  a  large,  unwieldy  tow  and  there  was  danger  in  pro- 
ceeding. We  are  of  the  opinion,  therefore,  that  she  took  the  wise 
and  prudent  course  in  anchoring  until  the  fog  lifted.  Having  done  so 
she  omitted  no  precaution  and  took  all  necessary  steps  to  inform  other 
vessels  of  her  position. 

There  is  no  reason  why  the  libelant's  witnesses  should  not  be  cred- 
ited and  they  testify  that  after  they  came  to  anchor  the  bell  on  the 
Tuscarora,  which  was  above  the  engine  room,  was  regularly  sounded 
and  was  heard  by  passing  vessels.  It  is  true  that  those  on  the  Emeline 
testify  that  they  did  not  hear  these  signals  but  this  simply  presented  a 
question  of  fact  which  was  found  by  the  judge  in  favor  of  the  libel- 
ant. Negligence  cannot  be  predicated  of  the  action  of  the  tug  and 
tow  in  coming  to  anchor  where  and  when  they  did.  Prudence  de- 
manded that  they  should  stop  and  not  attempt  to  navigate  such  an  un- 
wieldy tow  while  the  fog  continued.  Prudence  having  indicated  the 
necessity  for  stopping,  the  place  chosen  for  doing  so  was  as  far  as  it 
was  safe  to  go  from  the  center  of  the  navigable  channel.  We  are  un- 
able to  conclude  that  the  District  Court  was  in  error  in  finding  that 
the  Tuscarora  was  not  guilty  of  negligence.  By  a  process  of  exclu- 
sion we  thus  reach  a  consideration  of  the  navigation  of  the  Emeline. 
She  was  a  small  side  wheel  steamer  about  170  feet  in  length  and  easily 
handled.  It  was  her  duty  to  proceed  with  great  caution  in  such  a 
dense  fog.  Her  master  was  required  to  recognize  the  necessity  of 
navigating  with  great  care  and  to  act  accordingly.  There  was  ample 
room  for  the  Emeline  to  pass  the  anchored  flotilla  had  she  been  handled 
with  the  skill  which  the  situation  demanded.  She  should  have  been  so 
well  in  hand  that  the  moment  she  discovered  the  Tuscarora  and  her 
tow  at  anchor  she  could  have  stopped  before  actually  coming  into  con- 
tact with  the  Oneida  or  any  of  the  tow.  Ordinary  prudence  and  skill 
would  have  avoided  collision  with  any  of  the  anchored  boats.  The 
Grand  Manan  (D.  C.)  208  Fed.  583 ;  The  Strathleven,  213  Fed.  975, 
130  C.  C.  A.  381.  In  short,  the  Emeline  collided  with  a  boat  at  anchor 
in  a  fog  and  has  offered  no  reasonable  excuse  for  so  doing. 

The  decree  is  affirmed  with  costs. 


(239  Fed.  503) 

BAXTER  V.  ORD. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    February  6,  1917.) 

No.  2875. 

1.  Bankruptct  ^=s>303(1) — Prefebences — Burden  of  Proof. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  30  Stat  562,  §  60,  prior  to  amend- 
ment by  Act  June  25,  1910,  c.  412,  §  11,  36  Stat.  842  (Comp.  St.  1913,  § 
9644),  the  burden  of  proof  Is  on  a  trustee  in  bankruptcy,  seeking  to  avoid 
an  alleged  preferential  payment,  to  show  that  the  creditor  receiving  such 
payment  had  reasonable  cause  to  believe  that  the  debtor  intended  to  give 
him  a  preference. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  458,  459.] 
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2.  Bankruptcy  ^s»303(3) — Pbefebenoes— Actions. 

In  a  suit  by  trustee  in  bankruptcy  to  set  aside  an  alleged  preferential 
payment,  evidence  held  Insufficient  to  show  that  the  creditor  had  reason- 
able cause  to  believe  that  he  was  receiving  a  preference,  or  was  charged 
with  knowledge  of  facts  sufficient  to  put  him  upon  Inquiry  which  might 
have  resulted  in  the  discovery  of  that  fact. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  $  462.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Ohio;  John  H.  Clarke, 
Judge. 

Bill  by  Ida  N.  Baxter,  trustee  in  bankruptcy  of  the  Auto  Body  & 
Top  Company,  against  John  Ord,  doing  business  as  the  Brookljm  Saw- 
mill Company.  From  a  decree  dismissing  the  bill,  complainant  ap- 
peals.   Affirmed. 

The  following  is  the  opinion  of  Clarke,  District  Judge: 

By  the  bill  filed  in  this  case,  Ida  N.  Baxter,  as  trustee  in  bankruptcy  of  the 
Auto  Body  &  Top  Company,  seeks  to  set  aside  what  she  claims  was  a  prefer- 
ence in  payment  made  by  the  defendant  on  the  24th  day  of  January*  1912,  and 
on  the  30th  day  of  January,  1912 — the  two  payments  amounting  to  $575.17. 
The  defendant  admits  the  two  pajTnents,  but  claims  that  the  Auto  Body  & 
Top  Company  was  justly  indebted  to  him  for  an  amount  greater  than  that 
paid,  and  denies  that  the  payment  was  made  in  such  manner  and  under 
such  conditions  as  to  constitute  a  preference  under  the  Bankruptcy  Act. 

[1]  In  Kimmerle  v.  Farr,  189  Fed.  295,  111  C.  C.  A.  27,  the  Circuit  Court  of 
Appeals  of  this  circuit  has  decided  that  under  the  Bankruptcy  Act  prior  to 
the  amendment  of  1910  (and  for  the  purposes  of  this  opinion  the  law  is  not 
affected  by  that  amendment)  the  burden  of  proof  is  on  a  trustee  in  bankruptcy 
seeking  to  avoid  what  he  claims  is  a  preferential  payment,  and  that  before  such 
payment  can  be  set  aside  as  preferential  the  creditor  receiving  the  transfer 
must  have  had  reasonable  cause  to  believe  that  the  debtor  intended  by  the  pay- 
ment to  give  him  a  preference. 

[21  The  evidence  in  this  case  shows  that  Ord  had  done  business  with  Pat- 
terson, the  president  and  manager  of  the  defendant  company,  for  many  years 
In  the  way  of  furnishing  him  lumber  in  a  small  way  for  his  business,  and  that 
from  March  1st  until  December  19th  of  the  year  preceding  the  failure  of  the 
bankrupt  company  he  sold  to  it  lumber  to  the  value  of  $1,328.72.  The  defend- 
ant testifies  that,  before  he  began  furnishing  this  lumber,  Patterson,  speaking 
for  the  bankrupt,  said  that  he  had  a  contract  to  make  10  or  12  automobile 
bodies  and  would  need  an  unusual  amount  of  lumber.  Ord  was  a  man  of 
limited  resources,  and  said  that  he  could  not  furnish  the  amount  required  un- 
less Patterson,  for  the  bankrupt,  would  agree  to  pay  for  the  lumber  as  soon  as 
he  received  payment  from  the  purchasers  of  the  automobile  bodies,  which 
would  be  manufactured  from  it,  and  this  he  agreed  to  do. 

Under  this  arrangement,  which  is  not  contradicted,  Ord  continued  to  furnish 
lumber  until  December  19th ;  but  the  bankrupt  was  not  paying  as  promptly  as 
Patterson  had  promised,  and  Ord  says  that  he  personally  became  ^liard  up" 
and  frequently  demanded  payment,  and  that  finally,  late  in  January,  the  pay- 
ments were  made  which  are  sought  in  this  proceeding  to  be  set  aside  as  prefer- 
ential. This  court  has  no  doubt  at  all  that  Ord  did  not  have  actual  knowledge 
that  the  Automobile  Company  was  embarrassed  .at  the  time  this  payment  was 
made,  and  the  only  question  is  whether  he  had  such  knowledge  of  its  finan- 
cial condition  as  should  have  put  him,  as  a  reasonable  man,  upon  Inquiry 
which  might  have  resulted  in  discovering  It  to  be  Insolvent. 

A  voluntary  petition  in  bankruptcy  was  filed  against  the  company  on  the 
26th  day  of  February,  1912,  or  nearly  a  month  after  this  payment  was  made. 
There  is  no  testimony  in  this  record  which  could  charge  Ord  with  knowledge  or 
notice  that  the  company  was  in  a  failing  condition,  except  that  it  was  slow 
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in  paying  him  and  that  Patterson  was  not  keeping  his  promise  to  pay  for  the 
lumber  as  the  automobile  bodies  were  sold.  He  said,  however,  that  Patterson 
had  been  slow  pay  in  the  past,  but  that  he  always  finally  paid  him.  Tliat 
Ord  did  not  suspect  that  the  company  was  insolvent  up  to  December  19th  is 
dear  enough,  for  on  that  date  he  made  his  last  delivery  of  lumber,  and  there 
is  no  evidence  that  anything  was  brought  to  his  attention #bet ween  that  time 
and  the  little  over  a  month  later,  when  the  payment  was  made,  which  should 
have  put  him  upon  inquiry  into  the  affairs  of  the  company,  unless  failure  to 
pav  as  promised  for  that  time  is  sufficient  for  that  purpose. 

Sinoe  the  bivden  of  proof  is  upon  the  trustee  to  make  out  her  case,  I  cannot 
bring  nqwLf  to  find  that  the  circumstances  I  have  detailed  are  sufficient  to 
give  to  Ord  that  reasonable  cause  to  believe  that  the  bankrupt  was  insolvent 
at  the  time  the  payments  in  controversy  were  made,  and  that  a  preference  was 
intended  to  be  given  him  by  the  making  of  them,  and  therefore,  under  authorir 
ty  of  the  decision  cited,  the  bill  will  be  dismissed,  and  the  def^idant  will  re- 
his  costs. 


torrence  C.  Spieth,  of  Cleveland,  Ohio,  for  appellant. 
F.  W.  Langin,  of  Cleveland,  Ohio,  for  appellee. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  The  trustee  in  bankruptcy  filed  a  bill  in  equity 
for  the  recovery  of  certain  alleged  preferential  payments  made  by 
the  bankrupt  to  the  defendant  on  the  eve  oFbankruptcy.  The  case 
was  heard  on  pleadings  and  proofs  taken  in  open  court,  and  the  bill 
dismissed.  Judge  (now  Mr.  Justice)  Clarke,  who  heard  the  case,  was 
of  opinion  that  defendant  had  no  knowledge,  at  the  time  the  payments 
were  made,  that  the  debtor  was  embarrassed,  and  that  the  trustee  had 
not  sustained  the  burden  of  showing  that  defendant  had,  at  the  time, 
reasonable  cause  to  believe  that  the  debtor  was  insolvent.  Whether 
defendant  had  reasonable  cause  to  believe  that  the  transfer  would  ef- 
fect a  preference  is  the  only  question  presented  by  the  appeal.  We 
have  examined  the  evidence  and  find  no  reason  to  question  the  cor- 
rectness of  the  decree,  which  is  accordingly  affirmed,  with  costs. 


C239  Fed.  505) 

AMERICAN  OIL  &  SUPPLY  CO.  v.  WESTERN  GAS  CONST.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  9,  1917.) 

No.  131. 

1.  Removal    of    Causes    ^=»26 — Diversity    of    Citizenshif — ^Nonresident 

Plaintiff. 

Under  Judicial  Code  (Act  March  3,  1911,  c.  231)  §  28,  36  Stat.  1094 
(Comp.  St.  1913,  $  1010),  authorizing  removal  of  a  suit  of  which  the  Dis- 
trict Court  of  the  United  States  is  given  jurisdiction,  a  nonresident  de- 
fendant cannot  remove  to  the  United  States  court  a  suit  begun  against  him 
in  the  state  court  by  a  nonresident  plaintiff,  though  the  parties  were  citi- 
zens of  different  states. 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  Cent.  Dig.  §§  60-63.] 

2.  Removal  of  Causes  ^=»94 — Original  Jurisdiction — ^Waiver  op  Objec- 

tions. 

The  objection  that  a  suit  between  citizens  of  different  states,  neither  of 
whom  was  a  resident  of  the  state  where  the  suit  was  brought,  cannot  be 
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removed  to  the  United  States  court,  can  be  waived,  and  is  waived  by  de- 
fendant's petition  to  remove,  and  by  plaintiff's  aK)earance  to  contest  a 
motion  to  set  aside  service  of  process. 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  §S  178, 
203.] 

3  CoBPoBATioNs  ^=»668(5) — Foreign  Corporations — ^Pbocess — Service  on 
"Managing  Agent." 

The  sales  agent  of  a  foreign  corporation  who  has  no  discretionary 
powers,  but  acts  under  the  direction  and  control  of  the  home  office,  Is  not 
a  "managing  agent,"  on  whom  process  against  the  corjwratlon  can  be 
served,  under  Code  Civ.  Proc.  N.  Y.  §  432,  subd.  3,  though  he  made  one  con- 
tract for  the  corporation,  which,  however,  was  not  shown  to  have  been 
^  made  without  specific  directions,  and  though  the  directory  described  him 
as  an  agent  of  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  $  2611. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Managing  Agent] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Action  by  the  American  Oil  &  Supply  Company  against  the  West- 
em  Gas  Construction  Company.  From  an  order  of  the  District  Court, 
after  the  cause  was  removed  to  that  court  from  the  state  court,  set- 
ting aside  the  service  of  summons,  plaintiff  brings  error.    Affirmed. 

J.  Harry  Hull,  of  New  York  City,  for  plaintiff  in  error. 
Francis  J.  Byrne,  of  New  York  City,  for  defendant  in  error. 

Before  COXE,  WARD,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  The  plaintiff,  a  corporation  of  New  Jersey, 
serve3  its  stmimons  and  complaint  in  the  Supreme  Court  of  the  state 
of  New  York  upon  one  Steinmuller  as  managing  agent  of  the  defend- 
ant, a  corporation  of  the  state  of  Indiana.  The  defendant  removed 
the  case  to  the  EHstrict  Court,  appearing  specially  for  the  purpose  of 
moving  to  set  aside  the  service  of  process. 

[1]  It  is  to  be  noted  at  the  outset  that  this  action  was  not  remova- 
ble at  all,  because  it  could  not  have  been  brought  originally  in  the  Dis- 
trict Court.    Section  28  of  the  Judicial  Code  reads: 

"  ♦  ♦  ♦  Any  other  suit  of  a  dvll  nature,  at  law  or  in  equity,  of  which 
the  District  Courts  of  the  United  States  are  given  Jurisdiction  by  this 
title,  and  which  are  now  pending  or  which  may  hereafter  be  brought.  In  any 
state  court,  may  be  removed  into  the  District  CJourt  of  the  United  States  for 
the  proper  district  by  the  defendant  or  defendants  therein,  being  nonresidents 
of  that  state." 

The  case  is  therefore  different  from  Goldey  v.  Morning  News  Co., 
156  U.  S.  518,  15  Sup.  Ct.  559,  39  L.  Ed.  517,  in  which  the  plaintiflf 
was  a  citizen  of  New  York  and  the  defendant  was  a  corporation  of 
Connecticut. 

[2]  But  this  objection  may  be  waived,  and  it  has  been  waived  by 
the  defendant  by  virtue  of  its  petition  to  remove,  and  by  the  plaintin 
by  virtue  of  its  appearance  to  contest  the  motion  to  set  aside  service 
of  process.    If  it  had  not  intended  to  waive  the  objection  as  to  juris- 
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diction,  it  should  have  moved  to  remand.  In  re  Moore,  209  U.  S. 
490,  28  Sup.  Ct.  706,  52  L.  Ed.  904,  14  Ann.  Cas.  1164. 

[3]  The  contract  is  alleged  to  have  been  made  in  New  York,  but 
to  be  performed  in  Indiana;  i.  e.,  the  defendant  agreed  to  deliver  to 
the  plaintiff  f.  o.  b.  at  Ft.  Wayne,  Ind.,  certain  merchandise  to  be 
paid  for  in  cash,  which  it  subsequently  refused  to  deliver,  although 
the  plaintiff  was  ready  then  and  there  to  pay  for  the  goods. 

The  person  designated  in  1907  under  section  16  of  the  General  Cor- 
poration Law  (Consol.  Laws,  c.  23)  upon  whom  process  may  be  served 
within  the  state  having  disappeared,  and  the  plaintiff  finding  no  officer 
or  director  of  the  company  within  the  state,  served  Steinmuller  as  a 
managing  agent  of  the  defendant  in  accordance  with  section  432,  subd. 
3,  Code  of  Civil  Procedure. 

Judge  Augustus  N.  Hand  found  that  the  company  had  done  business 
within  the  state,  but  that  Steinmuller  was  only  a  sales  agent,  without 
discretionary  powers,  and  acting  throughout  under  the  direction  and 
control  of  the  home  office  in  Indiana.  The  facts  that  in  1915  he  had 
made  one  contract,  in  the  absence  of  proof  that  he  was  not  then  act- 
ing without  specific  directions,  and  that  the  New  York  City  Directory 
since  1912  had  described  him  as  agent,  were  not  sufficient  to  overcome 
the  positive  affidavits  submitted  by  the  defendant  that  it  had  no  of- 
fice, property,  nor  any  agent  within  the  state,  except  Steinmuller,  a 
sales  agent.    We  concur  in  this  conclusion. 

The  order  is  affirmed. 


(239  Fed.  507) 

WADSWORTH  v.  PRESSED  PRISM  PLATE  GLASS  CO, 

(Circuit  Court  of  Appeals,  Fourth  Circuit     November  16,  1916.) 

No.  1425. 

1.  Patents  ^=»202(1),  218(1) — ^Assignment — Constbuction  or  Contract. 

A  contract  by  which  complainant  assigned  to  defendant,  a  manufac- 
turer,  a  number  of  patents  relating  to  the  manufacture  of  glass,  con- 
strued with  respect  to  royalties  reserved,  and  under  the  facts  found,  and 
a  provision  allowing  It  free  use  of  the  patented  Inventions  up  to  a  stated 
quantity  of  product,  defendant  held  not  liable  for  royalties.  Held,  fur- 
ther, that  under  the  terms  of  the  contract  complainant  was  not  entitled 
to  a  reassignment  of  certain  of.  the  patents  because  of  their  nonuse  by 
defendant,  and  that  defendant  was  not  therefore  liable  in  damages  for 
their  depredation  in  value. 

[Ed.  Note. — For  other  cases,  see  Patents,  CJent.  Dig.  §§  281-288,  330, 
333,  336-338;   Dec.  Dig.  <&=»202(1),  218(1).] 

2.  Patents  ^=»202(1) — ^Assignment — Construction  of  Contract. 

Under  a  further  provision  of  the  contract  that  defendant  should  pay  all 
exx)enses  Incidental  to  obtaining  patents  on  pending  or  future  applica- 
tions by  complainant,  provided  that  such  "expenses  shall  be  authorized  by 
the  company,"  defendant  was  not  required  to  take  appeals  from  the  action 
of  the  Patent  Office  denying  any  such  applications,  or  to  pay  taxes  neces- 
sary to  keep  foreign  patents  granted  In  force,  if  In  Its  business  Judgment 
such  action  was  not  Justified. 

[Ed.  Note.— FOr  other  cases,  see  Patents,  Cent.  Dig.  §§  281-288;  Dec. 
Dig.  <e=^202(l).] 
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S.  GoRPOBATioNS   ^=»573(3) — Reobganization — Contract  Between   Assent- 
ing STOOKHOI/DEBS. 

Where  complainant,  a  stockholder  and  director  of  defendant  corpora- 
tion, was  also  chairman  of  a  reorganization  committee,  and  as  sach  wrote 
and  signed  a  proposed  plan  of  reorganization,  which  was  submitted  to  and 
accepted  by  all  stockholders,  he  was  bound  by  the  contract  so  made,  and 
entitled  to  no  greater  proportionate  share  of  the  new  stock  in  exchange 
for  his  old  stock  than  the  other  stoclsholders. 

[Ed.  Note. — For  other  cases,  see  Corporations,  C^it.  Dig.  $  2296;  Dec 
Dig.  <©=»573(3).l  , 

r 
Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  West  Virginia,  at  Parkersburg;    Alston  G.  Dayton, 
Judge. 

Suit  in  equity  by  Frank  L.  O.  Wadsworth  against  the  Pressed  Prism 
Plate  Glass  Company.  Decree  for  defendant,  and  complainant  ap- 
peals.   Affirmed. 

Frederick  W.  Winter,  of  Pittsburgh,  Pa.,  for  appellant. 

Charles  Neave,  of  New  York  City,  and  Mason  G.  Ambler,  of  Par- 
kersburg, W.  Va.  (Alan  N.  Mann,  of  New  York  City,  on  the  brief), 
for  appellee. 

Before  PRITCHARD  and  KNAPP,  Circuit  Judges,  and  JOHN- 
SON, District  Judge. 

JOHNSON,  District  Judge.  Frank  L.  O.  Wadsworth,  plaintiff,  filed 
his  suit  in  equity  against  the  Pressed  Prism  Plate  Glass  Company,  de- 
fendant, in  tJie  District  Court  for  the  Northern  District  of  West  Vir- 
ginia. He  will  hereafter  be  referred  to  as  the  plaintiff,  and  the  plate 
glass  company  as  the  defendant,  that  being  the  position  they  occupied 
m  the  District  Court.  The  object  of  the  plaintiff's  bill  was  to  secure 
relief  which  he  alleged  he  was  entitled  to  against  the  defendant  in  the 
following  particulars : 

First,  for  the  reassignment  to  the  plaintiff  of  the  1905  contract  pat- 
ents because  of  defendant's  failure  to  either  use  the  same  in  whole  or 
in  part  or  to  accept  reasonable  license  offers  for  some  or  all  of  said 
patents. 

Second,  damages  for  depreciation  in  the  value  of  said  patents  due 
to  the  defendant's  failure  to  either  use  or  allow  others  to  use  the  same, 
or  to  reassign  them  to  the  plaintiff. 

Third,  the  reissue  to  the  plaintiff  of  a  number  of  shares  of  the  cap- 
ital stock  of  the  defendant  company  which  plaintiff  alleged  that  he 
was  induced  by  the  defendant  to  surrender  in  a  reorganization  of  the 
company  for  the  purpose  of  raising  capital  to  put  in  use  the  contract 
inventions,  and  which  he  alleges  was  never  used  for  that  purpose. 

Fourth,  damages  for  losses  suffered  by  the  plaintiff  by  defendant's 
action  in  allowing  certain  of  the  contract  patents  and  applications  for 
patents  to  abandon  and  become  forfeited,  in  consequence  of  which 
plaintiff's  reversionary  rights  therein  were  destroyed. 

Fifth,  an  accounting  for  and  payment  of  royalties  under  the  said 
contract  for  use  in  part  of  certain  contract  inventions. 
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Upon  the  coming  in  of  the  answer  of  the  defendant,  the  cause  was 
referred  to  a  master  to  take  testimony  and  report  his  findings  of  fact 
and  conclusions  of  law  to  the  court.  After  the  taking  of  the  testimony 
and  the  argument  of  counsel,  the  master  filed  a  report  which  was  very 
full,  elaborate,  and  clear.  Plaintiff  filled  numerous  exceptions  to  the 
master's  report,  and  the  defendant  filed  one  exception.  The  District 
Court,  after  argument  of  counsel  and  consideration  of  the  cause,  over- 
ruled all  exertions  and  confirmed  the  master's  report.  Whereupon  a 
short  order  was  entered  dismissing  the  plaintiff's  bill.  The  material 
part  of  the  master's  report  is  as  follows : 

The  plaintiff,  B^nk  L.  O.  Wadsworth,  is  an  engineer,  and  has  for  a  num- 
ber of  years  been  an  expert  in  the  glass  art,  particularly  In  the  specific  art  of 
optical  and  Illuminator  glass,  and  has  made  many  inventions  in  and  pertain- 
ing to  the  glass  art,  and  particularly  to  what  is  known  as  prism  glass  and 
ornamental  glass,  and  has  applied  for  and  taken  out  a  large  number  of  pat- 
ents of  the  United  States  and  foreign  countries  relative  and  pertaining  to 
said  art.  The  defendant,  Pressed  Plate  Glass  Company,  is  a  corporation 
chartered  and  organized  in  the  year  1902  under  the  laws  of  West  Virginia, 
and  having  its  chief  (and  only)  works  at  Morgantown,  Morgan  district,  Monon- 
galia county,  W.  Va. 

On  September  1, 1902,  the  plaintiff  and  the  defendant  entered  into  a  written 
contract  containing  the  following  provisions  which  seem  pertinent  here: 

"The  party  of  the  first  part  [plaintiff]  agrees: 

"1.  To  assign  a^d  transfer  to  the  party  of  the  second  part  [defendant]  all 
patents,  inventions,  devices,  and  processes  relating  in  any  way  to  the  manu- 
facture or  production  of  any  kind  of  glass  or  articles  made  of  glass,  or  to 
any  machinery,  tools,  or  processes  or  devices  for  making,  producing,  treating, 
or  assembling  glass  or  glass  articles  of  any  kind,  which,  at  any  time  during 
the  period  between  February  1,  1898,  and  September  1,  1907,  he  has  made  or 
may  make,  devise  or  acquire"  [with  certain  exceptions  not  material  in  this 
case]. 

•*2.  To  sign  and  execute,  upon  request  of  the  party  of  the  second  part,  all 
papers  necessary  or  convenient  to  properly  effectuate  such  assignment  and 
transfer,  including  applications  for  letters  patent  for  any  of  said  inventions, 
devices  or  processes." 

**3.  [Not  material  here.] 

"4.  That  the  party  of  the  first  part  shall  not  be  required,  during  said  period 
of  five  years,  to  devote  or  give  any  of  his  time  or  services  to  the  party  of  the 
second  part.    [Here  follows  immaterial  matter.]  " 

The  recited  consideration  for  this  contract  was  $1.  The  real  consideration 
paid  to  the  plaintiff  consisted  of  capital  stock  of  the  defendant  company  to 
the  par  value  of  $104,000.  Soon  after  its  organization  the  defendant  company 
entered  upon  the  manufacture  of  glass,  (^)erating  very  largely  under  patents 
transferred  to  it  under  the  contract  above  referred  to. 

It  soon  developed  that  the  defendant  company  was  unable  to  successfully 
carry  on  its  operations  without  the  active  services  of  the  plaintiff,  and  ac- 
cordingly he  was  called  upon  for  aid.  This  was  a  sore  disappointment  to  him, 
as  it  was  his  desire  to  be  left  free  to  practice  his  profession  in  Pittsburgh! 
However,  he  was  induced  to  give  much  of  his  time  to  the  service  of  the  de- 
fendant, and  finally  was  persuaded  to  give  up  his  professional  work  in  Pitts- 
burgh and  to  assume  entire  charge  of  the  manufacturing  operations  at  Mor- 
gantown. The  plaintiff  continued  at  the  head  of  these  operations  until  Au- 
gust, 1905,  when  he  resigned.  He  retained,  however,  his  place  upon  the  direc- 
torate, which  he  had  occupied  from  the  formation  of  the  company  in  1902 
and  which  he  continued  to  occupy  until  the  year  1913,  when  he  resijmed  and 
sold  all  his  stock  interest. 

It  appears  that  during  the  whole  history  of  the  relations  between  the  par- 
ties to  this  suit,  those  relations  have  been  strained-  At  the  very  outset  the 
plaintiff  complained  bitterly  that  it  became  necessary  for  him  to  give  up  his 
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work  at  Pittsburgh  in  order  that  the  mechanical  operations  at  Morgantown 
might  succeed.  He  claims  that  this  necessity  arose  because  of  negligence  on 
the  part  of  those  in  charge  of  the  company's  affairs,  and  that  "the  only  al- 
ternative was  to  see  all  my  interests  lost  by  utterly  incompetent  manage- 
ment.'* Another  source  of  trouble  between  the  plaintiff  and  defendant  was  a 
certain  sales  contract  entered  into  with  the  Luxfer  Prism  Company,  under 
which  that  company,  a  competitor  of  the  defendant,  was  given  control  of  the 
sale  of  the  defendant's  product.  This  contract  with  the  Luxfer  Company  was 
made  against  the  plaintiff's  protest,  and  he  has  always  claimed  that  it  was 
exceedingly  unwise  and  that  it  resulted  in  great  loss.  It  was  the  controver- 
sies arising  between  the  plaintiff  and  the  officers  of  the  defendant  company 
over  this  Luxfer  contract  that  finally  led  to  the  plaintiff's  resignation  from 
the  management  of  the  company's  plant  in  ^August,  1905.  During  that  period 
of  his  employment  at  Morgantown,  the  plaintiff  made  a  number  of  additional 
inventions  relating  to  devices,  processes,  articles,  etc..  In  connection  with  the 
glass  Industry,  and  filed  a  large  number  of  applications  for  patents  thereon, 
some  of  which  applications  had  eventuated  in  patents  at  the  time  of  the 
plaintiff's  resignation  above  referred  to  in  August,  1905.  These  inventions, 
applications,  and  patents  were  not  turned  over  to  the  defendant  company. 

When  the  plaintiff  resigned  from  the  management  of  the  defendant's  plant 
In  August,  1905,  he  notified  the  defendant  company  that  he  considered  that 
it  had  violated  the  contract  of  September  2,  1902,  and  that  it  had  therefore 
forfeited  any  rights  which  it  had  in  any  invention  of  his  made  subsequent  to 
the  date  of  that  contract.  There  was  considerable  discussion  growing  out  of 
this  claim  on  the  part  of  the  plaintiff,  some  of  it  even  before  the  plaintiff's 
resignation  and  formal  notice.  The  defendant  company  claimed  that  under 
the  contract  of  1902  it  was  entitled  to  the  inventicois  and  patents  in  question, 
and  the  plaintiff  claimed  that  it  was  not,  but  that  it  had  forfeited  its  rights 
in  that  connection.  The  resignation  of  the  plaintiff  brought  this  dispute  to 
a  head,  and  his  notification  to  the  defendant  was  followed  by  a  suit  between 
the  company  and  himself.  This  suit  was  settled  in  the  fall  ot  1905  by  the 
abrogation  of  the  contract  of  September,  1902,  and  the  execution  of  a  new 
contract  in  lieu  thereof  bearing  date  October  27,  1905.  This  settlement  was 
had  and  the  contract  of  October  27,  1905,  was  executed  for  the  purpose  of 
compromising  and  settling  the  points  at  issue.  Article  1  of  the  contract  of 
1905  provides  as  follows: 

"The  agreement  in  writing  heretofore  executed  by  and  between  the  parties 
hereto  and  dated  September  1,  1902,  is  hereby  annulled  and  canceled  and  the 
provisions  thereof  are  entirely  substituted  by  the  provisions  and  agreements 
of  this  present  contract" 

Under  this  compromise  contract  of  October  27,  1905,  the  plaintiff  did  as- 
sign to  the  defendant  the  inventions,  applications,  and  patents  which  were  In 
dispute ;  and  the  defendant,  on  its  part,  entered  into  certain  agreements  with 
the  plaintiff  with  regard  to  the  said  inventions,  applications,  and  patents,  and 
also  employed  the  plaintiff  as  consulting  engineer  and  expert  at  an  flnnnal 
retainer  of  $1,000  per  year  up  to  and  including  the  year  1907,  and  agreed  to 
pay  him  for  any  work  which  it  might  call  upon  him  to  perform  at  a  rate  to 
be  agreed  upon  between  the  parties  in  each  particular  case.  This  contract 
of  October  27,  1905,  is  Exhibit  A  of  the  bill  of  complaint 

This  suit  has  two  main  branches  or  divisions,  which  may  readily  be  consid- 
ered separately,  the  one  from  the  other.  The  first  of  these  branches  has  to  do 
with  the  last-mentioned  contract  In  the  other  branch  the  plaintiff  seems  to 
secure  the  residue  to  himself  of  certain  shares  of  stock  surrendered  by  tiim 
under  a  certain  reorganization  agreement  hereinafter  more  specifically  refer- 
red to.  That  branch  of  the  case  having  to  do  with  the  contract  of  October  27, 
1905,  will  be  considered  first.    Under  this  head  the  plaintiff  seeks: 

(1)  An  accounting  and  payment  to  him  of  royalties  claimed  to  be  due  for 
product  manufactured  by  the  defendant  in  which  use  was  made  of  certain  in- 
ventions covered  by  patents  which  were  assigned  by  the  plaintiff  to  the  de- 
fendant in  said  contract 

(2)  The  reassignment  to  him  of  certain  patents  and  applications  for  patents 
which  were  assigned  by  the  complainant  to  the  defendant  in  the  said  contract 
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and  which  cover  inveDtions  which  have  not  been  substantially  used  by  the 
defendant. 

(3)  To  recover  as  damages  the  depreciation  in  value  of  the  said  patents  of 
which  no  substantial  use  has  been  made. 

(4)  To  recover  damages  on  account  of  the  abandonment  by  the  defendant  ot 
certain  applications  and  foreign  patents  which  were  assigned  by  the  said  con- 
tract. 

These  claims  will  be  considered  in  their  order. 

[1]  First,  Is  the  complainant  entitled  to  an  accounting  of  royalties  on 
product  manufactured  by  the  defendant  in  which  use  was  made  of  inventions 
covered  by  patents  which  were  assigned  by  the  complainant  to  the  defendant 
under  the  contract  of  October  27,  1905? 

The  plaintifTs  claim  for  royalties  is  based  on  section  4  of  the  contract, 
which  reads  as  follows: 

"4.  The  company  agrees  to  pay  to  Wadsworth  one-fourth  of  the  gross 
amount  received  by  it  from  each  and  every  license  granted  under  any  of  the 
letters  patent  or  patent  applications  covered  by  this  agreement ;  payments  to 
be  made  within  30  days  from  the  end  of  each  quarter.  The  company  also 
agrees  that,  if  it  uses  any  of  the  inventions  covered  by  the  letters  patent  here- 
in referred  to,  it  will  pay  to  Wadsworth  a  royalty  rate  that  shall  be  one- 
fourth  of  the  minimum  royalty  rate  that  shall  be  paid  to  it  by  other  using 
under  corresponding  licensed  conditions  such  and  such  invention  or  inven- 
tions, and  that  If  no  such  license  has  been  granted  by  the  company,  then  the 
company  shall  pay  to  Wadsworth,  as  a  minimum  license  fee  or  royalty,  1 
per  cent,  of  the  amount  received  by  this  company  or  any  subsidiary  company 
for  sales  of  the  product  in  question.  In  case  the  company  sells  any  one  of 
their  herein  mentioned  patents,  it  shall  pay  to  Wadsworth  one-fourth  of  the 
gross  consideration  in  kind  received.  It  being  specifically  provided,  however, 
that  Wadsworth  is  to  receive  no  royalty  for  the  use  of  the  grinding  and  pol- 
ishing machines  referred  to  in  applications  serial  Nos.  233,582,  filed  November 
21.  1904;  255,863,  filed  April  17,  1905;  266,695,  filed  June  24,  1905;  and  266,- 
696,  filed  June  24, 1905— or  any  improvements  thereon  when  said  grinding  ma- 
chines are  used  in  grinding  or  polishing  any  form  of  glass  covered  by  the 
letters  patent  issued  to  Wadsworth  and  turned  over  to  the  company  at  the 
time  of  its  formation  September  1,  1902,  or  any  improvements  thereon,  and 
it  is  further  specifically  provided  that  the  company  shall  have  free  right  to 
use  at  its  present  factory  in  the  district  of  Morgan  aforesaid,  W.  Va.,  with 
a  capacity  not  to  exceed  2,000,000  square  feet  per  year,  but  not  elsewhere,  any 
of  the  Inventions  herein  referred  to  up  to  the  product  of  500,000  square  feet 
per  year  in  the  aggregate,  above  which  amount  the  above-provided  royalty 
shall  be  paid." 

There  is  a  wide  difference  between  the  construction  which  the  plaintiff 
seeks  to  have  placed  on  this  section,  and  the  construction  which  is  sought  to 
be  placed  on  it  by  the  defendant.  But  before  taking  up  the  subject  of  the 
construction  of  section  4,  as  applied  to  the  facts  as  found  by  the  master,  it  is 
necessary  that  those  f&cts  be  set  forth.    They  are  as  follows: 

Finding  of  the  Facts. 

(1)  The  defendant  has  not  granted  any  license  to  others  for  using  any  of 
the  inventions  covered  by  the  contract  In  suit,  neither  has  it  sold  any  of  the 
patents  covered  by  that  contract    This  is  conceded  by  both  parties. 

(2)  The  only  place  at  which  the  defendant  has  used  any  of  the  inventions 
covered  by  the  contract  Is  at  ita  factory  at  Morgantown.    This  is  also  con- 

.  ceded. 

(3)  The  large  majority  of  the  inventions  covered  by  the  contract  have  not 
been  used  by  the  defendant.    This  is  conceded  by  both  parties. 

(4)  It  is  conceded  by  both  parties  that  prior  to  the  year  1914,  the  capacity 
of  the  defendant's  plant  did  not  exceed  2,000.000  square  feet  of  glass  per  year. 
It  was  shown,  however,  that  in  1914  the  defendant  company  installed  a  new 
casting  machine  and  erected  a  new  melting  tank.  It  is  clear  that  the  capac- 
ity of  this  melting  tank  exceeds  2,000,000  square  feet  of  glass  per  year.  It 
also  appears  that  the  capacity  of  the  casting  machines  including  the  new  one 
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erected  early  In  1914  probably  exceed  2,000,000  square  feet.  I  think,  how- 
ever, it  is  clear  that  the  capacity  of  the  lehr,  through  which  all  glass  must 
pass,  is  considerably  below  the  2,000,000  mark,  as  is  also  the  capacity  of  the 
grinding  and  polishing  machines.  I  am  of  (pinion,  therefore,  that  the  capac- 
ity of  the  plant  taken  as  a  whole  does  not  reach  2,000,000  square  feet  per 
year. 

This  holding  is  sustained  by  the  positive  testimony  of  the  only  witness  who 
testified  on  the  subject  of  the  sustained  capacity  of  the  plant  (Mr.  Ross). 

(5)  The  parties  agree  that  the  defendant  has  used  the  invention  of  what  is 
known  as  the  "casting  hall  patent,"  which  is  numbered  952,390  and  is  a  pat- 
ent for  a  process  and  apparatus  for  manufacture  of  plate  glass.  They  also 
agree)  that  the  defendant  has  used  the  inventions  described  in  the  four  pat- 
ents numbered  845,987,  852,403,  891,197,  and  891,198,  this  patent  being  for  a 
grinding  and  polishing  apparatus. 

(6)  The  plaintiff  also  claims,  and  the  defendant  denies,  that  in  the  produc- 
tion of  what  is  known  as  its  "ornamental  prism  glass"  and  its  "special  design 
glass  with  an  obscure  background,"  the  defendant  has  used  the  article  inven- 
tion described  in  patent  numbered  818,208  for  reinforced  ornamental  prism 
glass ;  the  claim  of  the  defendant  being  that,  notwithstanding  the  design  of 
this  glass  may  be  comprehended  within  the  claims  of  the  patent  in  questi<Hi« 
yet  it  is  also  comprehended  within  the  scope  of  prior  patents  issued  to  other 
parties,  and  should  therefore  be  held  to  be  outside  the  scope  of  the  patent 
in  question.  It  is  my  opinion,  and  I  therefore  hold,  that  this  contention  on 
the  part  of  the  defendant  is  not  well  taken,  and  that  in  the  production  of  the 
glass  in  question  the  invention  of  patent  numbered  818,208  is  used. 

(7)  As  to  the  extent  of  the  use  by  the  defendant  of  the  invention  of  the 
"casting  hall  patent"  there  is  considerable  conflict.  It  id  admitted  by  the  de- 
fendant that  this  invention  is  used  in  the  casting  of  its  "ornamental  glass" 
and  "polished  plate  prism  glass."  The  plaintiff  contends  that  it  is  also  used 
in  the  casting  of  "special  design  glass"  and  "rough  skylight  prism  glass." 
With  this  contention  of  the  plaintiff  I  cannot  agree,  it  being  my  opinion  that 
it  appears  from  the  evidence  (1)  that  in  the  casting  of  these  products  by  the 
use  of  several  small  dies  on  the  same  backing  plate,  even  though  that  back 
plate  be  concave,  concavity  is  not  used  or  useful  for  the  maintenance  of  paral- 
lelism, and  (2)  that  the  application  of  a  low  degree  of  heat  to  the  dies,  as 
heat  is  applied  by  the  defendant,  is  not  intended,  nor  is  it  sufficient,  for  the 
purpose  of  preventing  any  "substantial  transfer  of  heat  frwn  the  glass  to  the 
pressing  element,"  but  merely  for  the  purpose  of  preventing  the  chilling  of  the 
surface  of  the  glass. 

(8)  It  clearly  appears  from  the  evidence  that  there  is  no  record  kept  of  the 
number  of  square  feet  of  glass  actually  pressed  by  the  casting  hall  device. 
Immediately  following  the  pressing  of  this  glass  the  sheets  are  put  through 
the  lehr,  or  annealing  furnace,  and  are  then  squared  up  for  what  are  called 
the  rough  racks,  these  racks  holding  the  sheets  pending  their  submission  to 
the  grinding  and  polishing  machines.  A  record  is  kept  of  the  square  footage 
of  the  several  kinds  of  glass  squared  up  at  the  end  of  the  l^r  and  placed  in 
the  rough  racks.  From  this  record  it  appears  that  during  the  year  1912-1913 
there  were  placed  in  the  rough  racks  the  following  number  of  square  feet  of 
glass  cast  by  the  use  of  the  casting  hall  invention: 

Ornamental  prism. 443,292  sq.  ft 

Plate  prism 96,668  sq.  ft 


539,460  flq.  ft 

(It  is  important  to  note  that  the  only  evidence  in  the  case  as  to  the  square 
footage  of  glass  produced  by  the  use  of  inventions  of  the  plaintiff  related  to 
the  year  commencing  on  the  1st  day  of  April,  1912,  and  ending  on  the  31st 
day  of  March,  1913.) 

(9)  From  the  evidence  it  appears  that  during  the  year  in  question  the 
Wadsworth  patent  grinding  and  polishing  machines  were  used  in  operating 
upon  127,463  square  feet  of  glass,  but  of  this  total  footage  24,980  square  feet 
was  plate  prism  glass,  which  was  produced  under  an  article  patent  assigned 
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to  the  defendant  under  the  contract  of  September  1,  1902.  Under  the  allow- 
ance clause  contained  In  section  4  of  the  contract  of  October,  1905,  glass  so 
produced  Is  not  to  be  considered  In  estimating  the  footage  operated  upon  by 
the  grinding  and  polishing  machines.  It  therefore  appears  that  during  the 
twelve  months  from  April  1,  1912,  to  March  31,  1913,  the  Wadsworth  grinding 
and  polishing  machines  were  used  upon  102,483  square  feet  of  glass  of  forms 
other  than  those  specified  in  the  allowance  clause. 

(10)  It  appears  from  the  evidence  that  little,  If  any,  of  the  glass  produced 
by  the  defendant  company,  Is  finished  and  salable  until  operated  upon  by  the 
company's  grinding  and  polishing  machines,  except  glass  letters  and  skylight 
prism  glass;  but  In  designing  and  casting  glass  letters  and  skylight  prism 
glass  none  of  the  pataits  assigned  under  the  contract  of  October,  1905, 
are  used.  It  therefore  seems  clear  that  the  total  amount  of  finished  product 
upon  which  inventions  covered  by  the  1905  contract  were  used  In  the  year 
1912-1913  cannot  have  been  In  excess  of  the  total  amount  operated  upon  by 
all  of  the  defendant's  polishing  and  grinding  machines.  (There  are  five  of 
these  machines,  one  of  which  was  not  built  under  any  patent  covered  by  the 
1905  contract) 

Now  the  total  amount  of  glass  operated  upon  by  these  five  machines  In  the 
year  1912-1913  was  527,406  square  feet  But  It  appears  from  the  evidence 
that,  as  to  one  kind  of  glass  which  was  ground  and  polished,  the  Wadsworth 
machines  were  not  used.  I  refer  to  the  "clear  fiuted  special  design."  None  of 
this  glass  was  either  designed,  cast,  or  polished  by  the  use  of  any  of  the  pat- 
ents covered  by  the  1905  contract.  The  amoimt  of  this  glass  that  was  pro- 
duced was  51,785  square  feet.  It  seems,  therefore,  that  the  total  amount  of 
finished  product  produced  by  the  use  of  any  of  the  contract  Inventions  dur- 
ing the  year  in  question  cannot  have  been  in  excess  of  527,406  square  feet 
minus  51,785  square  feet — that  Is,  a  net  total  of  475,621  square  feet. 

(11)  The  total  amount  of  glass  sold  by  the  defendant  during  the  year  1912- 
1913  was  340,000  feet 

Construction  of  Section  4  of  the  Contract 

It  is  important  to  bear  in  mind  that  the  defendant  has  neither  granted  any 
licenses  to  use  any  of  the  Inventions  covered  by  the  contract  nor  sold  any  of 
the  contract  patents.  Therefore,  as  bearing  on  the  questions  here  Involved, 
section  4  of  the  contract  reads  as  follows: 

General  provision:  "The  company  agrees  that,  if  it  uses  any  of  the  inven- 
tions covered  by  the  letters  patent  herein  referred  to,  ♦  ♦  ♦  it  will  pay 
to  Wadsworth  as  a  minimum  fee  or  royalty,  1  per  cent  of  the  amount  re- 
ceived by  this  company  or  any  subsidiary  company  for  sales  of  the  product 
in  question.*' 

Supplemental  clause  (a):  **It  being  specifically  provided,  however,  that 
Wadsworth  is  to  receive  no  royalty  for  the  use  of  the  grinding  and  polishing 
machines  (the  patents  for  which  are  Included  in  the  contract)  *  *  *  when 
said  machines  are  used  in  grinding  or  polishing  any  form  of  glass  covered 
by  letters  patent  issued  to  Wadsworth  and  turned  over  to  the  company  at  the 
time  of  its  formation,  September  1,  1902.    ♦    ♦    ♦  " 

Supplemental  clause  (b):  "And  it  is  further  specifically  provided  that  the 
company  shall  have  free  right  to  use  at  Its  present  factory  (at  Morgan  town), 
witbi  a  capacity  not  to  exceed  2,000,000  square  feet  per  year,  but  not  else- 
where, any  of  the  Inventions  herein  referred  to  up  to  the  produce  of  500,000 
square  feet  per  year  in  the  aggregate,  above  which  amount  the  above  provided 
royalty  shall  be  paid." 

Plalntiflrs  Contention. 

The  plaintiff  contends  that  the  above  general  provision  merely  fixes  the  rate 
of  royalty  (that  is,  1  per  cent  of  the  selling  price),  and  that  if  that  provision 
were  considered  alone  it  would  obligate  the  defendant  to  pay  to  the  plaintiff 
a  royalty  of  1  per  cent,  of  the  selling  price  on  the  entire  product  of  the  de- 
fendant in  the  production  of  which  any  of  the  contract  inventions  were  used, 
even  though  only  a  fraction  of  that  product  were  sold.  He  also  maintains 
that  supplemental  clause  (b)  does  not  give  to  the  defendant  the  free  right  to 
sell  or  even  to  produce  finished  product  to  the  aggregate  amount  of  500,000 


Digitized  by  VjOOQIC 


392  152  C.  C.  A.  REPORTS 

square  feet  per  year  by  the  nse  of  the  patents  in  question  before  the  obliga- 
tion to  pay  royalty  shall  arise,  but  that  it  merely  gives  the  right  of  free  use 
of  the  patents  up  to  an  aggregate  use  amounting  to  500,000  square  feet  per 
year  bcSore  the  obligation  to  pay  royalty  shall  arise. 

This  contention  of  the  plaintiff  with  regard  to  supplemental  clause  (b)  can 
better  be  explained  by  example.  Ornamental  prism  glasa  is  polished  on  the 
patent  polishing  machines.  But  that  kind  of  glass  Is  also  covered  by  a  cer- 
tain article  patent  included  in  the  contract.  Under  plaintiflTs  contention  with 
regard  to  supplemental  clause  (b),  if  the  defendant  within  a  given  year  had 
produced  250,000  square  feet  of  ornamental  prism  glass,  it  would  have  ex- 
hausted its  free  allowan<^  of  500,000  square  feet,  for  the  reason  that  both 
the  articles  patent  and  the  polishing  machine  invention  had  been  used  in  pro- 
ducing the  250,000  square  feet,  and  that  therefore  the  patents  had  been  used 
to  the  extent  of  500,000  square  feet  "in  the  aggregate." 

If  the  plaintiff's  construction  of  supplemental  clause  (b)  is  correct,  then  he 
Is  entitled  to  an  accounting  of  royalties,  as  it  is  clear  that  if  the  square  foot- 
age of  glass  upon  which  the  casting  hall  patent  was  used,  and  the  square 
footage  upon  which  the  grinding  and  polishing  machines  were  used  and  the 
square  footage  produced  under  the  article  patent  above  mentioned  be  added 
together,  or  aggregated,  without  regard  to  duplication,  then  the  full  allowance 
provided  for  in  supplemental  clause  (b)  was  exceeded  by  many  thousands  of 
square  feet  in  the  year  1912-13. 

Defendant's  Contention. 

The  defendant  contends  that  the  above-mentioned  general  provision  of  sec- 
tion 4  of  the  contract  not  only  fixes  the  rate  of  royalty,  but  also  specifies  the 
fund  upon  which  the  royalty  is  to  be  assessed,  to  wit,  "the  amount  received 
by  this  company  or  any  subsidiary  company  for  sales  of  the  product  in  ques- 
tion," and  that  if  that  general  provision  were  considered  alone  it  would  obli- 
gate the  defendant  to  pay  to  the  plaintiff  a  royalty  of  1  per  cent,  only  upon 
money  actually  received  in  payment  for  sales  of  the  product  in  question.  The 
defendant  also  maintains  that  supplemental  clause  (b)  gives  to  it  the  free 
right,  not  only  to  manufacture,  but  actually  to  sell,  in  each  ye^ar  finished  prod- 
uct involving  the  use  of  the  inventions  in  question  to  the  aggregate  amount 
of  500,000  square  feet,  and  that  royalty  is  to  be  paid  only  on  actual  receipts 
from  sales  made  above  that  amount.  If  the  defendant's  construction  of  sup- 
plemental clause  (b)  is  correct,  then  the  plaintiff  is  not  entitled  to  an  account- 
ing of  royalties. 

Master's  Construction. 

After  a  most  careful  study  of  the  contract,  the  evidence,  and  the  briefs  of 
counsel,  I  have  reached  the  following  conclusion  with  regard  to  the  construc- 
tion of  section  4  of  the  contract:  With  regard  to  the  above-mentioned  general 
provision  I  am  of  opinion  that  the  construction  urged  by  the  plaintiff  is  erro- 
neous, and  that  the  construction  contended  for  by  the  defendant  is  substan- 
tially correct.  Under  that  general  provision  the  defendant  does  not  promise 
to  pay  royalty  on  its  product,  nor,  indeed,  upon  its  sales,  at  the  rate  of  1  per 
cent,  upon  its  sales  prices.  What  it  does  promise  is  this:  That  it  will  pay  to 
the  plaintiff  "1  per  cent,  of  the  amoimt  received  by  this  company  or  any  sub- 
sidiary for  sales  of  the  product  in  question."  With  regard  to  siTpplemental 
clause  (b)  I  am  of  opinion  that  neither  the  construction  urged  by  the  plaintiff 
nor  that  contended  for  by  the  defendant  is  in  harmony  with  the  real  meaning 
of  the  contract. 

If  we  adopt  the  plaintiff's  construction,  we  must  do  violence  to  the  plain 
language  of  the  clause,  which  provides  that  "the  company  shall  have  free 
right  to  use  ♦  ♦  ♦  any  of  the  inventions  herein  referred  to  up  to  the 
produce  of  500,000  square  feet  per  year  in  the  aggregate,  above  which  amount 
the  above  provided  royalty  shall  be  paid."  The  general  provision  above  re- 
ferred to  requires  royalties  to  be  paid  on  receipts  from  sales  of  product  This 
supplemental  clause  allows  the  free  use  of  the  inventions  up  to  a  certain 
amount  of  product  in  the  aggregate,  "above  which  amount  [of  what?  of  prod- 
uct] the  above  provided  royalty  shall  be  paid." 
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One  of  the  elementary  rules  of  eonstmction  requires  |he  harmonizing  of  the 
various  provisions  of  the  instrument  if  possible.  Here  we  have  the  word 
**produce"  used  twice  in  the  same  section  of  the  contract.  To  me  it  seems 
clear  that  in  each  instance  this  word  was  intended  to  refer  to  the  same  thing, 
to  wit,  finished,  salable  product.  The  plaintifTs  construction  would  call  for 
an  entirely  different  meaning  to  be  applied  to  the  word  "product"  as  used 
in  supplemental  clause  (b)  from  that  to  be  applied  to  it  as  used  in  the  general 
provision.  The  plaintiff  insists  that  the  use  of  the  term  "in  the  aggregate" 
supports  his  contention,  and  disproves  the  contention  that  the  word  "prod- 
uce" refers  to  finished  output.  I  cannot  agree  with  this  contention.  By  the 
use  of  the  term  "in  the  aggregate"  the  contract  excludes  any  possibility  of  a 
contention  that  the  right  of  free  use  of  the  patents  shall  be  so  construed  as 
to  allow  a  product  of  500,000  square  feet  from  any  one  patent  or  group  of  pat- 
ents and  another  600,000  square  feet  from  another  patent  or  group  of  patents, 
but  makes  it  clear  that  the  free  allowance  shall  be  limited  to  500,000  square 
feet  of  product  in  all — that  is,  in  the  aggregate — no  matter  how  many  inven- 
tions are  used. 

If  we  adopt  the  defendant's  construction  of  supplemental  clause  (b),  and 
hold  that  royalties  do  not  become  chargeable  to  any  year  unless  the  defendant 
has  actually  sold  product  to  the  amount  of  500,000  square  feet,  we  must  do 
violence  to  the  plain  language  of  the  clause,  which  provides  that  free  use  of 
the  patents  may  be  had,  not  up  to  sales  of  product,  but  up  to  "the  product," 
of  500,000  square  feet.  If  the  defendant's  construction  be  the  correct  one,  the 
contract  is  indeed  a  hard  one  on  the  plaintiff,  for  under  that  construction  the 
defendant  might  manufacture  for  other  purposes  than  for  sale  1,000,000 
square  feet  of  glass  without  being  accountable  to  the  plaintiff. 

It  is  my  conclusion  that  under  section  4  of  the  contract  the  defendant  has 
the  right  in  each  year  to  fabricate  and  finish  free  of  royalty  500,000  square 
feet  in  the  aggregate  of  product  involving  the  use  of  any  or  all  of  the  inven- 
tions covered  by  the  contract,  and  to  do  what  it  pleases  with  that  amount  of 
product,  but  that  if,  in  any  year,  that  amount  of  finished  product  is  exceeded, 
the  defendant  becomes  chargeable  with  royalties  on  the  excess  as  that  excess 
is  sold  and  paid  for.  For  example,  if  600,000  square  feet  had  been  produced 
in  a  given  year,  and  300,000  square  feet  sold  and  paid  for,  the  defendant 
would  be  liable  for  royalties,  not  on  the  300,000  square  feet,  but  on  that  por- 
tion thereof  which  represents  the  excess  of  600,000  over  500,000,  to  wit,  on 
100,000  square  feet. 

Conclusion  with  Regard  to  Royalties. 

The  burden  being  on  the  plaintiff  to  prove  that  prima  facie  he  is  entitled  to 
royalties,  and  it  appearing  from  the  evidence  that,  in  the  only  year  concern- 
ing which  evidence  in  this  connection  was  introduced,  the  defendant  com- 
pany's aggregate  output  of  product  involving  the  use  of  any  of  the  patents  in 
question  did  not  exceed  500,000  square  feet,  I  am  of  opinion,  and  therefore 
find,  that  the  plaintiff  is  not  entitled  in  this  case  to  an  accounting  of  royal- 
ties as  prayed  for. 

Second.  Is  the  plaintiff  entitled  to  a  reassignment  to  him  of  certain  patents 
and  applications  for  patents  which  were  assigned  by  the  complainant  to  the 
defendant  in  the  said  contract,  and  which  cover  inventions  which  have  not 
been  substantially  used  by  the  defendant? 

Third,  Is  the  defendant  entitled  to  recover  as  damages  the  depreciation  in 
the  value  of  the  said  patents  of  which  no  substantial  use  has  been  made? 

These  two  claims  will  be  considered  together,  for  the  reason  that,  if  the 
plaintiff  is  entijtled  to  a  reassignment  of  patents*  he  is  entitled  to  damages  on 
account  of  the  depreciation  in  value  of  those  patents  since  his  right  to  re- 
assignment accrued.  If  he  is  not  entitled  to  a  reassignment,  he  is  not  entitled 
to  damages. 

The  plaintiff's  claim  for  reassignment  is  based  on  section  9  of  the  contract, 
which  reads  as  follows: 

**9.  In  case  of  any  patent  assigned  to  the  company  by  Wadsworth  hereunder 

.  a  period  of  two  years  shall  have  elapsed  during  which  the  company  shall 

have  made  no  substantial  use  of  the  patent,  and  there  shall  have  elapsed  also 
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a  period  of  one  year  after  tender  to  the  company  of  an  agreement  to  license 
and  pay  royalty  which  the  company  shall  have  refused,  then  such  patent  shall 
revert  to  Wadsworth,  and  the  company,  upon  request  from  Wadsworth,  will 
duly  reassign  the  same  to  him,  unless  the  company  shall,  in  writing,  claim 
that  its  refusal  is  justified  either  by  the  irresponsibility  of  the  proposed  li- 
censee or  the  insignificance  in  amount  or  the  unreasonableness  in  condition  of 
the  license  contract  tendered,  or  by  reason  of  the  licensee  requiring  to  be  pro- 
tected in  his  use  of  the  patent  and  its  being  unsafe  to  license  on  account  of 
doubt  as  to  infringement.  In  such  case  there  shall  be  no  reversion  unless 
Wadsworth  shall  demand  in  writing  an  arbitration  of  the  matter,  under  the 
conditions  therefor  hereinafter  provided." 

The  plaintiff  claims  that  he  is  entitled  to  a  reassignment  of  all  patents  cov- 
ered by  the  contract  and  not  substantially  used  by  the  defendant,  on  the 
groimd  that  it  is  an  implied  provision  of  the  contract  that  the  defendant  will 
make  use  of  the  patents  in  question.  With  this  contention  I  cannot  agree. 
It  is  my  opinion  that  the  whole  plan  of  the  contract  indicates  that  it  was  the 
intention  of  the  parties  that  It  should  be  optional  with  the  defendant  to  use 
or  fail  to  use  any  of  the  imtents  in  question  as  its  best  judgment  might  dic- 
tate. Section  4  provides  for  royalty  "if  it  uses  any  of  the  inventions,"  while 
section  9  sets  forth  what  shall  happen  in  the  case  of  any  patent  if  the  com- 
pany shall  for  tWo  years  "have  made  no  substantial  use  of  the  patent"  I  am 
of  opinion  that  these  two  provisions  negative  any  intent  to  impose  a  trust 
obligation  to  use  the  patent  in  question. 

The  plaintiff  also  contends  that  under  the  terms  of  Section  9,  if  any  license 
agreement  providing  a  royalty  be  tendered,  and  be  rejected  without  the  writ- 
ten excuse  for  rejection  being  given  to  the  plaintiff,  the  plaintiff  becomes 
entitled  to  a  reassignment  of  all  substantially  unused  patents,  no  matter  what 
patents  were  included  in  the  tendered  license  agreement  I  cannot  agree 
with  this  contention.  Section  9  provides  as  follows:  "In  case  of  any  patent 
assigned  to  the  company  by  Wadsworth  hereunder  a  period  of  two  years  shall 
have  elapsed  during  which  the  company  shall  have  made  no  substantial  use 
of  the  patent,  and  there  shall  have  elapsed  also  a  period  of  one  year  aftef 
tender  to  the  company  of  an  agreement  to  license  and  pay  royalty  which  the 
company  shall  have  refused,  then  such  patent  shall  revert  to  Wadsworth." 

Clearly  this  provision  means  that  if  the  invention  of  any  given  patent  is  not 
substantially  used,  and  if  an  agreement  to  take  license  and  pay  royalty  for 
that  patent  is  tendered  and  rejected,  then  that  patent  shall  revert  to  Wads- 
worth. The  plaintiff  contends  that  there  were  three  instances  in  which  license 
agreements  such  as  are  contemplated  by  section  9  were  tendered  to  the  de- 
fendant and  rejected  by  it  These  three  instances  must  be  dealt  with  sepa- 
rately. The  first  is  known  as  the  Kahn  instance ;  the  second  has  to  do  with 
the  Opalite  Tile  Company ;  the  third  relates  to  the  National  Glass  Madiine 
Engineering  Company. 

First  as  to  the  Kahn  incident:  There  is  considerable  conflict  of  testimony 
with  regard  to  this  incident,  but  I  am  of  opinion  that  the  proofs  show  the 
following  to  be  the  facts: 

(1)  Kahn's  proposition  has  not  been  shown  to  relate  to  patents  covered  by 
the  1905  contract.  On  the  contrary,  the  only  direct  evidence  on  the  question 
of  the  identity  of  the  patents  in  question  was  the  statement  of  Kahn  that  his 
offer  related  to  certain  patents  known  as  Wadsworth  and  Ripley  patents, 
which  patents  had  become  the  exclusive  property  of  the  defendant  company 
under  the  contract  of  1902  and  were  not  included  in  the  contract  of  October 
27,  1905.  True,  the  plaintiff  testified  that  Kahn  desired  licenses  under  cer- 
tain enumerated  patents,  assigned  to  the  defendant  by  the  1905  contract ;  but 
he  (the  plaintiflf)  himself  testified  that  he  had  no  direct  information  concern- 
ing the  negotiations  under  which  the  Kahn  proposition  was  made,  and,  fur- 
ther, the  plaintiff's  contention  that  the  enumerated  patents  are  the  ones  under 
which  Kahn  was  seeking  licenses  is,  in  my  opinion,  contradicted  by  the  plain- 
tiff's own  written  memorandum  filed  as  plaintiflTs  Exhibit  HH,  in  which,  re- 
ferring to  these  enumerated  contracts,  he  said  to  Mr.  Kahn:  "I  understand, 
however,  that  you  are  not  particularly  interested  in  this  last  product" 
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(2)  Kahn  is  not  shown  to  have  made  any  definite  offer  of  royalty,  but  seems 
to  have  sought  the  financing  of  the  proposition  by  the  officers  of  the  defendant 
company. 

(3)  The  plaintiff  was  a  party  with  the  defendant's  vice  president,  Mr.  Fish- 
er, to  whatever  occurred  in  the  way  of  a  rejection  of  Kahn*s  proposition,  as 
appears  from  the  plaintiff's  letter  to  Fisher,  filed  as  part  of  plaintiff's  Ex- 
hibit L. 

(4)  There  is  nothing  in  the  record  to  indicate  that  any  proposition  from 
Kahn  was  ever  submitted  to  the  defendant's  board  of  directors  and  rejected 
by  that  body.  It  can  hardly  be  contended  that  the  executive  officers  of  the 
defendant  company  had  authority  to  pass  upon  the  granting  or  rejecting  of  a 
license  pr<^)osition,  as  it  clearly  appears  that  in  the  other  two  instances  in 
which  license  propositions  were  under  consideration  the  board  of  directors  of 
the  defendant  company  was  reported  to  by  the  plaintiff,  and  formally  acted  . 
upon  the  report 

It  is  my  conclusion  that  the  plaintiff  is  not  entitled  to  any  reassignment  of 
patents  on  account  of  the  Kahn  incident. 

Second,  as  to  the  Opalite  Tile  Company:  The  negotiations  with  this  com- 
pany seem  to  have  been  conducted  almost  exclusively  through  the  plaintiff. 
On  December  10,  1907,  he  reported  to  the  defendant's  board  of  directors,  of 
which  he  was  a  member,  that  he  had  had  some  negotiations  with  the  Opalite 
Tile  Company  looking  towards  a  license  arrangement.  The  board  of  directors 
authorized  him  to  get  a  definite  proposition  on  the  general  line  of  his  report, 
and  directed  him  to  submit  such  proposition  to  the  defendant  He  did  secure 
a  definite  proposition  from  Mr.  Fry,  president  of  the  Opalite  Tile  Company, 
but,  instead  of  presenting  this  to  his  board  of  directors,  seems  to  have  submit- 
ted it  to  Mr.  Fisher,  the  vice  president  of  the  defendant,  and  at  his  sugges- 
tion to  have  gone  back  to  Mr.  Fry  with  a  counter  proposition  involving  a 
somewhat  larger  consideration  to  the  defendant  The  evidence  seems  to  in- 
dicate that  this  counter  proposition  was  verbally  made  and  verbally  agreed 
to  by  Mr.  Fry,  and  possibly  by  some  of  the  directors  of  the  Opalite  Company. 
On  March  7,  1908,  the  plaintiff  reported  to  his  board  of  directors  the  terms 
of  that  verbal  arrangement,  and  was  authorized  by  that  body  "to  conduct  ne- 
gotiations" along  the  line  of  the  verbal  arrangement  Following  this  authori- 
zation the  plaintiff  endeavored  to  induce  the  Opalite  Tile  Company  to  enter 
into  a  formal  written  agreement  in  line  with  the  verbal  arrangement,  but  was 
unsuccessful,  and  on  June  27,  1908,  he  declared  that  the  "deal  may  be  con- 
sidered as  impossible  of  consummation."  No  further  action  was  had  with 
regard  to  this  matter. 

I  am  decidedly  of  opinion  that  there  is  no  evidence  upon  which  to  base  a 
finding  to  the  effect  that  the  defendant  company  rejected  a  proffered  license 
agreement  offered  by  the  Opalite  Tile  Company,  and  therefore  find  that  the 
plaintiff  is  not  entitled  to  a  reassignment  of  patents  on  this  account 

Third,  as  to  the  National  Glass  Machine  &  Engineering  Company:  The  evi- 
dence demonstrates  clearly  that  this  company  was  never  incorporated.  A 
plan  was  evolved  to  incorporate  such  a  company  and  to  assign  to  it  the  abso- 
lute title  to  all  of  the  patents  held  by  the  defendant,  except  those  of  which  the 
defendant  was  making  substantial  use.  This  plan  involved,  not  only  the 
absolute  assignment  of  those  patents,  but  also  contemplated  the  complete  an- 
nulment of  the  contract  of  1905.  The  proposed  new  company  was  regarded 
by  the  defendant's  directors  as  a  holding  company ;  it  involved  an  entire  re- 
organization ;  it  carried  with  it  nothing  whatsoever  in  the  nature  of  a  prep- 
osition involving  the  taking  of  a  Ucense  from  the  defendant  company,  and  the 
payment  of  royalty  thereof.  The  plan  was  that  the  holding  company  was  to 
take  absolute  title  to  all  of  the  patents  in  question.  Such  a  proposition  could 
have  no  effect  upon  the  rights  arising  under  section  9  of  the  contract  of  1905 
which  plainly  states  that  the  plaintifTs  rights  to  reassignment  can  arise  only 
upon  the  refusal  of  the  defendant  to  enter  into  an  agreement  to  license  and 
pay  royalty.  There  never  was  any  contract  tendered  by  the  National  Glass 
Machine  4  Engineering  Company ;  there  never  was  any  such  company.  There 
never  was  any  refusal  on  the  part  of  the  defendant  to  enter  into  such  an 
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agreement  with  such  a  company,  for  the  reason  there  never  was  any  such 
contract  tendered. 

I  am  decidedly  of  opinion  that  the  plaintiff  is  not  entitled  to  a  reassignment 
of  any  patents  on  account  of  the  National  Glass  Machine  &'  EiUgineering  (Com- 
pany incident 

Conclusion. 

Having  reached  the  conclusion  that  the  plaintiff  is  not  entitled  to  a  re- 
assignment of  any  of  the  patents  in  question  on  account  of  any  refusal  on  the 
part  of  the  defendant  company  to  enter  Into  any  tendered  agreement  for 
licenses  and  royalty,  I  am  of  opinion,  and  therefore  find,  that  the  plaintiff  is 
not  entitled  to  an  accounting  of  damages  because  of  the  depreciation  in  value 
of  any  such  patents. 

[2]  Fourth.  Is  the  plaintiff  entitled  to  damages  on  account  of  the  abandon- 
ment by  the  defendant  of  certain  applications  and  foreign  patents  which  were 
assigned  by  the  contract  of  1905? 

The  plaintifTs  claim  for  damages  in  this  connection  is  based  on  section  5  of 
the  contract    That  section  reads  as  follows: 

"5.  The  company  also  agrees  to  pay  all  expenses  incidental  to  applying  for 
and  obtaining  all  the  letters  patent  hereini  referred  to,  either  specifically  or 
as  future  inventions,  and  also  to  pay  all  expenses  incidental  to  experimental 
or  development  work  in  connection  with  said  inventions.  The  company  also 
agrees  to  pay  all  the  expenses  incidental  to  any  suit  which  may  be  brought 
for  the  alleged  infringement  of  any  one  of  the  patents  herein  referred  to,  and 
the  entire  expense  incidental  to  any  suit  which  may  be  brought  against  the 
company  for  alleged  infringement  of  any  other  patent  by  reason  of  the  use 
of  any  one  of  the  inventions  referred  to  in  the  patents  herein  mentioned: 
Provided,  however,  that  all  the  expenses  which  the  company  hereby  agrees  to 
pay  shall  be  authorized  by  the  company." 

The  proofs  established  the  fact  that  a  number  of  foreign  patents  covered  by 
the  contract  in  question  were  allowed  to  lapse  for  failure  to  pay  taxes.  It 
was  also  shown  that  in  three  instances  the  defendant  failed  to  appeal  from 
the  adverse  decision  of  the  examiner  of  patents  in  connection  with  applica- 
tions for  United  States  patents.  In  one  of  these  Instances  the  plaintiff  ex- 
pressly consented  to  the  action  of  the  defendant.  The  other  two  instances 
have  to  do  with  applications  numbered  206,355  and  291.398,  respectively. 

With  regard  to  application  206,355  the  plaintiff  wrote  to  Mr.  Fisher,  saying 
that,  If  the  defendant  company  ever  goes  into  the  manufacture  of  sidewalk 
prism  glass,  it  will  be  of  considerable  importance  to  secure  a  patent  on  this 
invention,  if  one  can  be  secured.  In  this  letter  the  plaintiff  said:  **The  ques- 
tion now  is,  do  you  wish  to  take  an  appeal  from  the  decision  of  the  principal 
examiner?"  To  this  letter  Mr.  Fisher  replied,  saying  that  the  cost  of  the 
sidewalk  prism  glass  is  practically  prohibitive,  and  further  than  "we  thought 
best  not  to  go  to  the  expense  of  an  appeal,  and  hope  that  will  be  satisfactory 
to  you."  The  plaintiff  again  wrote  to  Mr.  Fisher,  saying  that  **he  would  ad- 
vise that  the  case  be  appealed,  as  I  think  that  the  invention  may,  in  view  of 
the  present  trade  situation,  be  of  considerable  importance  later  on." 

With  regard  to  application  291,398  the  plaintiff  wrote  to  Mr.  Fisher  protest- 
ing against  the  "refusal  to  further  prosecute  this  case."  To  this  letter  Mr. 
Fisher  replied,  stating  that  the  defendant  had  diligently  attempted  to  obtain 
a  patent  on  this  application,  but  that  **it  now  seems  impossible  to  do  so,  and 
that  an  appeal  would  be  merely  a  waste  of  money,"  and  offering  to  reassign 
the  application  to  the  plaintiff.  The  plaintiff  replied,  stating  that  he  not  only 
desires  a  reassignment  of  the  application  in  question,  but  also  demands  a  re- 
assignment to  him  of  all  inventions,  applications,  and  patents  covered  by  the 
contract  of  October,  1905.  Some  9  or  10  months  later  the  defendant  executed 
an  assignment  of  application  291,398  and  forwarded  it  to  the  plaintiff,  but 
the  plaintiff  refused  to  accept  it,  saying  not  only  that  it  came  too  late,  but 
also  that  it  alone  would  be  of  no  use  to  him  standing  by  itself,  "although  I 
do  regard  it  as  of  value  in  connection  with  other  inventions  covered  by  my 
contract" 

I  am  of  opinion  that  the  plaintiff  is  not  entitled  to  damages  on  account  of 
the  failure  of  the  defendant  to  take  appeals  in  the  matter  of  these  two  ap- 
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plications,  for  at  least  two  reasons:  In  the  first  place,  I  regard  section  6  of 
the  contract  as  in  no  way  obligating  the  defendant  to  appeal  from  the  deci- 
sion of  a  patent  examiner,  if  in  its  business  Judgment  it  should  deem  an  ap- 
peal unwise.  The  provisions  of  section  5  were  clearly  intended  to  express  the 
understanding  that  the  plaintiff  would  not  be  called  upon  to  pay  any  expenses 
involved  in  securing  patents,  but  that  all  such  expenses  would  be  borne  by 
the  defendant.  The  last  clause  of  the  section,  however,  makes  it  equally  clear 
that  the  question  as  to  whether  expenses  in  a  given  case  should  be  incurred, 
was  one  for  determination  by  the  defendant  In  the  second  place,  there  is 
nothing  in  the  case  to  show  that  an  appeal  would  have  brought  about  a  re- 
versal of  the  decision  of  the  examiner. 

With  regard  ta  the  foreign  patents  which  were  allowed  to  lapse,  the  evi- 
dence is  almost  wholly  documentary.  Prior  to  1908  the  defendant  had  entered 
into  an  arrangement  with  a  Mr.  Wells,  under  which  he  engaged  in  an  en- 
deavor to  dispose  of  the  foreign  patents  either  by  way  of  license  or  sale. 
These  efforts  were  unavailing.  The  matter  of  the  payment  of  taxes  on  the 
foreign  patents  became  a  serious  proposition  and  was  opened  for  discussion 
in  the  spring  of  1908.  In  this  connection  the  plaintiff  wrote  to  Mr.  Fisher, 
the  defendant's  vice  president,  on  April  21,  1908,  as  follows:  "As  regular  tax- 
es falling  due  in  May,  I  would  abandon  the  German  patent  175,988,  and  only 
keep  the  French  and  Belgian  in  any  case,  and  these  might  be  dropped  if  con- 
sidered necessary.  There  seem  to  be  no  other  taxes  falling  due  until  next 
October,  which  will  give  us  something  of  a  breathing  spell ;  but,  unless  some- 
thing is  done  soon  in  a  practical  way  to  develop  these  foreign  patents,  I  would 
favor  abandoning  all  of  them.  As  no  one  is  coming  to  .us  to  buy,  we  must 
go  to  them." 

During  the  year  1908  and  part  of  1909  there  was  considerable  correspond- 
ence between  Mr.  Fisher,  the  plaintiff,  and  the  company's  patent  attorneys  in 
reference  to  the  dropping  of  certain  of  the  foreign  patents,  some  of  which 
were  covered  by  the  1905  contract  and  some  were  patents  which  had  been 
assigned  to  the  company  in  1902.  Throughout  this  correspondence  (filed  as 
Plaintiff's  Exhibit  G)  it  is  made  clear  that  it  was  the  policy  and  practice  of 
the  defendant  to  offer  to  assign  to  the  plaintiff  the  patents  proposed  to  be 
dropped,  and  to  drop  them  only  in  case  he  did  not  see  fit  to  take  them  over. 
1  find  no  case  in  which  the  plaintiff  either  objected  to  the  dropping  of  the  pat' 
ents  in  question  or  elected  to  take  an  assignment  to  himself. 

On  September  22,  1910,  Mr.  Fisher  wrote  to  the  plaintiff  as  follows:  "We 
are  notified  by  Foster-Freeman  that  the  government  taxes  on  letters  patent 
in  Germany  150,365  prismatic  fireproof  structure  10,750  must  be  paid  on  or 
before  November  5th  abroad.  Accompanying  this  the  following  memoran- 
dum: *This  is  for  wire  prism  glass,  and  is  the  only  German  patent,  except  the 
basic  patent,  still  alive.  It  is  included  in  the  German  contract.'  This  is  my 
general  idea:  If  we  have  a  basic  patent  on  pressed  prism  glass,  any  one  could 
put  wire  into  it  If  there  are  any  other  patents  in  Germany  on  wire  prism 
glass  ahead  of  our  application  of  the  above  number,  we  would  have  a  weak 
position  anyway.  If  there  were  none,  we  could  use  wire  in  our  pressed  prism 
glass,  and  nobody  else  could.  Why  not  stand  pat  on  the  basic  patent,  and 
not  pay  this  $107.50?  This  is  Mr.  Bond's  idea  and  mine,  but  I  think  I  would 
like  to  have  yours  before  deciding.    Please  answer  as  early  as  possible." 

On  September  24,  1910,  the  plaintiff  replied  as  follows:  "Your  letter  of  the 
22d  received.  In  view  of  the  present  situation  in  Europe,  I  cannot  see  any 
use  in  any  longer  paying  taxes  on  our  foreign  patents,  except  perhaps  the 
basic  patents  for  the  manufacture  of  prism  glass." 

From  this  correspondence  and  from  the  letter  of  Mr.  Bond  to  the  master, 
dated  October  8,  1914,  and  by  agreement  made  part  of  the  record  in  this  case, 
it  seems  clear  to  me  that  the  plaintiff  gave  his  consent  and  approval  to  the 
dropping,  not  only  of  the  specific  patents  identified  in  the  letters  of  1908  and 
1909  (Plaintiff's  E^Lhiblt  G),  but  of  all  foreign  patents  held  by  the  defendant 
company  except  the  basic  patents  for  the  manufacture  of  prism  glass.  That 
those  basic  patents  were  not  among  the  number  covered  by  the  1905  contract 
can  hardly  be  doubted,  in  view  of  the  fact  that  from  its  very  organization  the 
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defendant  company  was  engaged  in  the  manufacture  of  pressed  prism  glass 
under  patents  assigned  to  it  in  1902. 

Conclusion. 

I  am  of  opinion,  and  so  find,  that  the  plaintiff  is  not  entitled  to  an  account- 
ing of  damages  on  account  of  the  abandonment  by  the  defendant  of  applica- 
tions for  United  States  patents,  or  on  account  of  the  abandonment  of  any 
foreign  patents  assigned  by  the  contract  of  October,  1905. 

[3]  l8  the  plaintiff  entitled  to  reassignment  of  stock  as  prayed  fort 

The  subjects  hereinbefore  dealt  with  have  to  do  with  that  branch  of  the  case 
In  which  the  plaintiff  seeks  relief  in  connection  with  the  contract  of  1905. 
However,  as  hereinbefore  indicated,  the  case  has  another  branch  bearing  on 
another  subject.    That  second  branch  will  now  be  considered. 

Prior  to  the  year  1909  the  defendant  company  was  in  a  bad  financial  condi- 
tion. During  the  years  1908  and  1909  a  reorganization  was  effected,  under 
which  all  of  the  stock  outstanding,  both  preferred  and  common,  was  surren- 
dered, and  new  stock,  all  of  which  was  common  stock,  was  substituted.  Prior 
to  the  reorganization  the  capital  stock  was  $1,000,000,  part  of  which  was 
first  preferred  and  part  second  preferred  and  part  common.  The  various 
stockholders  had  not  made  the  same  actual  cash  investments  in  proportion  to 
their  respective  holdings.  There  were  unpaid  accumulated  dividends  credited 
to  the  outstanding  preferred  stock,  which  rendered  the  common  stock  unsal- 
able. This  situation  made  it  necessary  that  an  entirely  new  adjustment  of 
capital  stock  be  made,  in  order  that  there  might  be  placed  in  the  treasury 
stock  which  would  be  attractive  to  purchasers,  to  the  end  that  working  capn 
Ital  might  be  secured.  A  reorganization  committee  was  appointed,  of  which 
the  plaintiff  was  chairman.  This  committee  succeeded  in  working  out  a  plan 
whereby  all  of  the  stock,  both  preferred  and  common,  should  be  surrendered, 
the  company  recapitalized  at  |i500,000,  instead  of  $1,000,000,  part  of  the  new 
stock  (all  of  which  was  common  stock)  issued  to  the  stockholders  upon  the 
basis  of  an  adjustment  which  was  worked  out  by  the  committee,  and  the  bal- 
ance of  the  new  stock  placed  in  the  treasury  to  be  sold  to  secure  working 
capital.  This  arrangement  was  accepted  by  the  stockholders,  and  in  pursu- 
ance thereof  the  old  stock  was  surrendered  and  the  new  stock  issued.  Under 
the  old  organization  the  plaintiff  held  $104,000  of  stock.  Under  the  reorgani- 
zation arrangement  he  surrendered  this  old  stock  and  took  in  lieu  thereof 
5^15,600  of  the  new  stock. 

The  plaintiff  claims  that,  notwithstanding  the  contract  of  reorganization 
under  which  he  took  as  his  share  $15,600  of  stock  in  the  reorganized  company 
capitalized  at  $500,000,  he  is  entitled  to  the  same  proportion  of  the  total  cap- 
italization of  the  reorganized  company  that  he  held  under  the  old  organiza- 
tion, to  wit,  10.4  per  cent.,  or  $52,000,  and  that  therefore  there  should  be  Is- 
sued to  him  $36,400  of  stock  in  addition  to  the  $15,600  which  he  took  under 
the  agreement.  His  prayer  takes  the  form  of  a  demand  for  a  reissue  to  him 
of  $36,400  of  the  stock  which  he  surrendered. 

The  plaintiff's  contention  in  this  regard  is  based  on  his  claim  that  he  was 
assured  that  the  new  treasury  stock  was  to  be  applied  for  certain  specific 
purposes,  to  wit,  the  development  of  certain  unused  inventions  covered  by  the 
1905  contract,  but  that  the  stock  never  was  so  used,  and  that,  indeed,  none  of 
the  stock  so  placed  in  the  treasury  was  ever  sold.  The  plaintiff  therefore 
claims  that  he  was  induced  by  false  representation  to  make  his  surrender 
under  the  reorganization  agreement,  and  that  he  is  consequently  entitled  to 
be  put  back  to  his  place  as  the  owner  of  an  interest  amounting  to  10.4  per 
cent,  of  the  total  capitalization  of  the  company. 

I  find  as  a  matter  of  fact  that  the  evidence  shows  that  there  was  a  private 
understanding  between  the  plaintiff  and  Mr.  Fisher,  and  perhaps  Mr.  Bond, 
that  a  portion  of  the  proposed  treasury  stock  would  be  used  to  develop  cer- 
tain unused  inventions ;  but  I  further  find  that  there  is  no  evidence  whatso- 
ever to  indicate  that  these  persons,  or  any  of  them,  had  any  authority  from 
the  stockholders,  or  even  from  the  directors,  to  engage  in  such  an  arrange- 
ment or  to  make  such  a  promise.  The  actual  contract  of  reorganization  was 
a  written  one  prepared  by  the  committee  of  which  the  plaintiff  was  chairman. 
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and  was  submitted  to  and  signed  by  the  stockholders.  That  contract,  which 
was  issued  to  the  stockholders  as  a  circular,  and  which  is  filed  as  Defendant's 
Exhibit  19,  contained  no  provision  whatsoever  which  could  be  construed  as 
an  agreement  tliat  any  portion  of  the  new  treasury  stock  should  be  used  for 
the  development  of  theretofore  unused  inventions,  or,  indeed,  for  any  other 
specific  purpose.  The  plaintiff,  beforet  having  the  circular  printed,  submitted 
it  to  Mr.  Fisher  with  a  paragraph  included  providing  that  the  treasury  stock 
should  in  part  be  used  for  the  development  of  patents,  but  this  paragraph  was 
stricken  out  by  Mr.  Fisher.  The  plaintiff  accepted  the  circular  with  the  para- 
graph stricken  out,  and  issued  the  circular  to  the  stockholders  with  that  para- 
graph eliminated.  The  purpose  of  the  reorganization,  as  expressed  in  the 
circular,  or  contract,  was  to  secure  additional  capital  to  develop  the  business 
of  the  company.  That  written  contract  was  signed  by  the  committee,  includ- 
ing the  plaintiff,  submitted  to  the  stockholders,  signed  by  them,  including  the 
plaintiff,  and  carried  Into  execution  by  the  effectuation  of  the  reorganization. 

Conclusion. 

I  am  of  opinion,  and  therefore  find,  that  the  plaintiff  is  not  entitled  to  have 
issued  to  him  the  stock  which  he  demands.  In  the  first  place,  neither  Fisher 
nor  Bond  had  authority  from  either  the  stockholders  or  directors  to  enter 
into  a  private  agreement  with  the  plaintiff  as  to  the  specific  manner  in  which 
the  development  of  the  company's  business  should  be  effectuated,  and  the 
plaintiff  knew  that  fact.  In  the  second  place,  the  contract  of  reorganization 
was  put  in  writing  by  the  plaintiff  himself,  submitted  to  the  stockholders  by 
him,  and  entered  into  by  the  stockholders  in  that  form.  In  the  third  place, 
it  would  be  inequitable  to  the  other  stockholders,  who  made  their  surrenders 
and  took  their  new  stock  under  the  terms  of  the  written  contract  of  reorgani- 
zation prepared  by  the  committee  and  signed  by  all  of  them,  to  issue  to  the 
plaintiff  the  additional  stock  which  he  demands ;  for  that  would  give  to  him 
a  greater  interest  in  the  company,  in  proportion  to  the  interests  held  by  other 
stockholders,  than  he  agreed  to  take  under  that  same  contract,  and  would,  on 
the  other  hand,  impair  the  value  of  the  stock  held  by  those  other  stockholders. 

The  undersigned  master  files  in  the  office  of  the  clerk  of  your  honor's  court, 
with  this,  his  report,  the  transcript  of  all  the  testimony  taken  before  said 
master,  together  with  all  exhibits  filed  with  the  master  by  the  parties  to  this 
suit. 

We  have  very  carefully  examined  the  record  in  this  cause.  The  evi- 
dence abundantly  justifies  the  findings  of  fact  of  the  court  below,  and 
we  concur  in  such  findings.  It  would  be  difficult  to  improve  upon  the 
statement  of  the  case  made  by  the  master.  We  are  satisfied  with  the 
master's  interpretation  of  the  contract  between  the  parties.  The  decree 
below  should  be  affirmed. 

Affirmed. 


(239  Fed.  521) 

WINTON  MOTOR  CARRIAGE  CO.  v.  LINDSAY  AUTO  PARTS  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    December  12,  1917.) 

No.  2893. 

1.  Patents  ^=»328 — Invention — Automobile  Axle. 

The  Lindsay  patent,  No.  748,760,  for  a  rear  axle  for  automobiles,  claims 
2  and  3,  in  view  of  the  prior  art.  h^ld  voi(J  for  lack  of  patentable  in- 
vention. 

2.  Patents  ^s»174 — Invention — Claim. 

In  determining  whether  the  patentee  made  a  material  advance,  the 
invention  to  be  considered  is  that  defined  by  the  claim  in  suit. 
[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  f  249.] 

^=9For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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3.  Patents  ^s»49 — Claims — Structubal  Detaiia 

When  the  device  commercially  accepted  included  features  corered  by 
claims  not  in  suit  and  by  other  patents,  and  the  claims  in  suit  rest  upon 
minor  structural  details,  there  is  little  reason  to  attribute  the  commer- 
cial success  to  these  claims. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  SS  59-62.] 

4.  Patents  ^=»26(1) — Invention — ^Importance. 

In  determining  whether  changes  involve  invention,  it  is  of  some  Impor- 
tance that  they  relate  to  assembly  rather  than  to  operation. 
[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  {§  27-30.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Ohio ;  John  H.  Clarke,  Judge. 

Suit  in  equity  by  the  Lindsay  Auto  Parts  Company  against  the 
Winton  Motor  Carriage  Company.  Decree  for  complainant,  and  de- 
fendant appeals.     Reversed. 

F.  P.  Fish,  of  Boston,  Mass.,  for  appellant 
Charles  Martindale,  of  Indianapolis,  Ind.,  for  appellee. 
Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  COCH- 
RAN, District  Judge. 

DENISON,  Circuit  Judge.  Suit  for  infringement,  brought  by  the 
Lindsay  Company  against  the  Winton  Company,  on  claims  2  and  3 
of  Lindsay  patent.  No.  748,760,  dated  January  5,  1904,  on  application 
filed  August  18,  1902,  covering  a  rear  axle  for  automobiles.  The 
District  Court  held  both  claims  valid  and  infringed,  and  the  defendant 
brings  this  appeal. 

[  1  ]  The  rear  axle  of  an  automobile  is  a  shaft  which  is  driven  by  pow- 
er, suitably  transmitted  from  the  engine,  and  which,  in  turn,  revolves 
the  rear  wheels  rigidly  attaclied  thereto.  Before  Lindsay's  time  the  rear 
axle  had  been  evolved  into  a  two-part  structure  comprising  the  re- 
volving shaft  itself  and  a  surrounding  (fixed)  tubular  casing,  which 
directly  supported  the  car  body  above  and  contained  the  "live"  axle 
within  it.  It  was  also  common  practice,  from  almost  the  beginning 
of  the  art,  to  cut  this  driving  axle  across,  making  two  half  axles,  one 
of  which  drove  the  right-hand  and  the  other  the  left-hand  wheel,  and 
to  connect  these  two  parts  centrally  by  some  differential  means  so 
that  both  halves  would  normally  be  driven  at  the  same  speed,  but  one 
part  might  revolve  faster  than  the  other.  This  differential  unit  con- 
sisted of  gearing  of  diameter  larger  than  the  axle  shaft,  so  that  the 
surrounding  tubular  casing  must  either  be  cut  away  from  that  part 
of  the  shaft  or  else  must  be  enlarged  so  as  to  surround  the  differential. 
Repairs  to  this  central  gearing  were  often  necessary,  and,  under  the 
original  practice,  the  body  of  the  car  was  otherwise  supported  while 
the  rear  axle  carrying  both  wheels  was  removed  and  taken  apart. 
Lindsay  made  his  tubular  casing  of  shape  to  swell  out  around  and 
cover  the  differential,  and  he  also  divided  it  vertically  into  three  sec- 
tions, the  central  and  larger  portion  constituting  one  section  and  each 
tubular  end  portion  another.  The  central  part  was  again  subdivided 
horizontally  into  upper  and  lower  halves,  and,  along  all  meeting  edges, 

^r»For  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digesis  &  iaUexe« 
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facing  flanges  were  provided  with  registering  bolt  holes,  whereby  the 
parts  could  be  bolted  together. 

It  had  also  been  common  that  the  inner  end  of  each  shaft  section 
should  be  more  or  less  permanently  attached  to  the  adjacent  bevel 
gear  of  the  differential  unit.  Wishing  this  attachment  to  be  separable, 
Lindsay  employed  a  spline-7-in  the  form  of  a  key  in  an  open-ended 
slot — so  that  the  shaft  end  might  be  drawn  out  lengthwise  from  the 
gear,  and  yet,  before  withdrawal,  shaft  and  gear  must  rotate  together. 
To  stop  or  to  permit  4:his  axial  motion  of  each  shaft  section,  he  rigidly 
fixed  upon  each  a  collar  just  outside  the  end  of  the  tubular  casing  and 
surrounded  this  with  a  cap  which  screwed  down  over  the  collar  and 
on  the  outside  of  the  casing  end.  When  this  cap  was  removed,  the 
shaft  section  was  free  to  come  out.  By  this  construction,  when  his 
tubular  end  sections  and  his  divided  central  casing  were  bolted  together, 
the  completed  casing  was  strong  and  self-supporting,  one-half  of  the 
central  part — ^the  upper  or  lower — could  be  removed  like  a  cover  for 
access  to  the  central  gearing  and  the  remaining  half  would  still  sup- 
port and  hold  in  line  the  tubular  end  sections.  By  moving  each  shaft 
section  outwardly  just  enough  to  disengage  it  from  its  bevel  gear,  the 
differential  could  be  removed  through  the  cover  opening. 

In  the  same  way  repairs  in  either  shaft  section  were  facilitated. 

With  this  preliminary  description  and  by  reference  to  Fig.  2  of  the 
patent  here  reproduced,  we  can  understand  Lindsay's  claim  2,  which 
reads  as  follows : 

"In  a  motor-driven  vehicle,  the  combination,  with  a  pair  of  tubular  axle 
structures,  of  a  pair  of  casing-sections  connecting  the  adjacent  ends  of  said 
tubular  axle  structures,  and  one  of  said  casing-sections  being  detachably  con- 
nected, a  pair  of  shaft-sections  revolubly  mounted  In  the  axle  structures  and 
projecting  into  the  casing-sections,  and  axially  separable  driving  connection 
between  the  shaft-sections  from  which  the  shaft-sections  may  be  outward 
axially  withdrawn,  and  Independent  means  for  normally  retaining  the  shaft- 
sections  against  axial  displacement,  said  means  being  removable  to  permit 
the  outward  withdrawal  of  each  shaft-section  from  the  structure." 


The  history  of  this  claim  in  the  Patent  Office  demonstrates  that  both 
the  patentee  and  the  Patent  Office  thought  it  was  new  in  this  arrange- 
ment of  parts  to  permit  either  shaft-section  to  be  disconnected  from 
its  gear  and  withdrawn  axially  by  operating  a  simple  engaging  device 
152  aC.A.--26 
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and  to  permit  the  central  part  of  the  casing  surrounding  the  differen- 
tial to  be  opened  so  that  the  differential  could  be  easily  inspected,  and, 
if  necessary,  could  be  withdrawn  through  the  opening  by  merely  dis- 
engaging the  shaft  ends.  In  this  both  were  mistaken.  Substantially 
the  same  longitudinal  division  of  the  casing  into  three  sections,  and 
subdivision  of  the  central  part  into  upper  and  lower  halves,  and  for  the 
purpose  of  allowing  one-half  of  the  central  section  to  be  removed  to 
permit  easy  access  to  the  differential,  were  disclosed  in  at  least  two 
earlier  patents,  one  of  them  to  Lindsay ;  and  an  earlier  patent  to  Win- 
ton,  taken  in  connection  with  the  structure  built  in  supposed  conformity 
to  the  Winton  patent  and  the  public  use  of  which,  antedating  Lindsay, 
is  abundantly  proved,  discloses,  approximately,  the  combination  of  the 
claim.  The  differences  between  this  Winton  structure  and  the  Lindsay 
patent  are  those  now  to  be  discussed,  and  whether  such  differences 
show  patentable  improvement  is  the  controlling  question. 

As  to  general  features  and  general  function  of  parts,  the  earlier 
Winton  and  the  later  Lindsay  are  the  same ;  the  differences  are  two. 
The  first  is  that  the  splined  engagement  between  shaft-section  and  its 
bevel  gear  is,  in  Lindsay,  made  detachable  by  the  above-described 
collar  and  cap  at  the  wheel  end ;  and,  in  Winton,  by  a  set  screw  pass- 
ing through  the  hub  of  the  gear  and  bearing  upon  or  extending  into  the 
shaft.  To  break  the  engagement,  Winton  opened  the  cover  in  the 
central  casing  and  unscrewed  the  set  screw,  while  Lindsay  unscrewed 
the  cap  at  the  outer  end.  In  view  of  the  fact  that  before  either  Win- 
ton or  Lindsay,  Gate  and  others  had  provided  detachable  engagement 
between  the  tubular  casing  and  the  half  section  of  the  axle  therein  in 
precisely  the  form  shown  by  Lindsay,  it  is  doubtful  whether  invention 
could  be  predicated  on  his  substitution  of  his  collar  and  cap  for  Win- 
ton's  set  screw ;  but  the  form  of  this  claim  makes  that  inquiry  imma- 
terial. Several  of  the  other  claims  not  in  suit  distinctly  call  for  this 
collar  and  cap  connection,  while  claim  2  specifies  "independent  means 
for  normally  retaining  the  shaft-sections  against  axial  displacement; 
said  means  being  removable  to  permit  the  outward  withdrawal  of  each 
shaft-section  from  the  structure."  It  is  true  that  no  other  claim  is 
identical  with  claim  2  in  every  particular,  except  this,  and  so  there 
is  no  hard  and  fast  rule  making  it  impossible  to  limit  claim  2  by  con- 
sidering it  as  contemplating  only  the  collar  and  cap,  as  its  "means" ; 
but  a  comparison  of  claims  shows  clearly  that  the  four-member  axle 
casing — the  "pair  of  tubular  axle  structures"  and  the  "pair  of  casing 
sections" — furnished  the  characterizing  identity  of  this  claim,  and 
that  it  was  deliberately  drawn  as  it  is  for  the  express  purpose  of  es- 
caping the  very  limitation  which  it  is  now  said  should  be  imported  in 
order  to  support  validity.  Hence  it  must  be  said  that  the  set  screws 
of  Winton  are  "means  for  normally  retaining  the  shaft-sections,  etc." ; 
and  since  Winton  could  not,  in  this  particular,  escape  the  charge  of 
infringing  Lindsay,  if  Lindsay  had  been  earlier,  the  claim  must  have 
the  same  scope  when  we  look  in  the  other  direction,  and  is — so  far — 
anticipated,  unless  because  of  some  distinguishing  force  in  the  word 
"independent."  Defendant  says  that  "independent"  means  "independ- 
ent of  each  other,"  referring  to  the  function  whereby  either  shaft- 


Digitized  by  VjOOQIC 


WINTON  MOTOB  CARRIAGE  CO.  V.  LINDSAY   AUTO  PARTS  CO.        403 

section  can  be  withdrawn  without  disturbing  the  other — and  Winton 
did  this.  Plaintiff  says  that  the  word  has  reference  to  the  differential, 
and  refers  to  a  retaining  device  outside  of  and  away  from  the  differ- 
ential unit — and  Winton  had  none.  In  this  conflict  of  construction  we 
cannot  agree  with  plaintiff.  Whether  the  removable  means  that  holds 
the  shaft  against  axial  motion  is  carried  by  the  differential  or  by  the 
casing,  and  in  what  particular  way,  cannot  be  functionally  important, 
and  that  either  merit  or  difference  should  lie  in  that  distinction  would 
not  be  the  natural  thought  of  the  inventor.  On  the  other  hand,  the 
thought  that  each  half  section  was  removable  separately  is  repeatedly 
brought  out  in  his  specification  and  claims  and  affords  a  natural  mean- 
ing for  this  limitation.  True,  there  was  nothing  in  itself  new  in  mak- 
ing each  axle-section  separately  detachable,  and  it  follows  that  "inde- 
pendent," if  used  in  this  sense,  did  not  carry  novelty;  but  it  is  equally 
true  that  it  was  old  to  make  detachable  engagement  between  axle-sec- 
tion and  casing  independently  of  any  retaining  means  in  the  central 
gearing  (Elliott,  De  Dion),  and  that  sense  of  the  word  is  equally  futile 
to  indicate  an  added  novel  feature.  To  give  this  word  the  meaning 
now  proposed  by  plaintiff  would  limit  the  claim  in  a  way  and  to  an 
extent  foreign  to  the  patentee's  thought. 

The  second  point  of  difference  between  Winton  and  Lindsay  is  in  the 
form  of  the  central  casing.  Winton's  two  end  sections  of  his  tubular 
casing  were  originally  and  permanently  connected  by  a  yoke  rectangu- 
lar in  form.  To  each  side  of  this  yoke  there  was  attached  the  half  of 
an  inclosing  case  made  of  wood  and  thin  metal  stamped  into  shape,  but 
halving  no  structural  strength.  These  parts  of  Winton's  structure 
served  the  purpose  of  inclosing  the  differential  to  protect  it  from  dirt 
and  to  protect  adjoining  parts  from  oil,  and  served,  also,  the  purpose 
of  permitting  easy  access  to  the  differential  for  inspection  or  removal, 
but  they  did  not  rigidly  support  the  two  end  sections ;  that  was  done 
by  the  yoke.  If  it  had  been  new  with  Lindsay  to  make  a  self-support- 
ing and  weight-carrying  axle  casing  by  uniting  his  four  rigid  and 
strong  parts  bolted  together,  we  might  concede  invention  in  this  change 
from  Winton  to  Lindsay ;  but  that  was  not  new.  The  same  thing  had 
been  done  by  Lindsay  himself,  by  Perret,  and  by  others  years  before ; 
and  to  apply  this  to  Winton's  structure  seems  to  us  clearly  within  the 
skill  properly  to  be  attributed  to  the  worker  in  this  art.  If  there  were 
a  new  result  achieved,  we  might  see  more  than  mere  skill,  but  the 
only  new  result  claimed  is  that  the  shaft-sections  could  be  pulled  out 
and  the  differential  thereby  became  removable  from  the  casing — and 
Winton  had  done  this. 

Even  if  we  regard  Winton's  side  covers  as  materially  variant  from 
the  central  inclosing  case  of  Lindsay,  the  situation  then  takes  this 
shape :  The  complete  structure  embodies  two  units.  The  live  axle  and 
its  central  gearing  form  one  unit.  The  casing,  comprising  the  tubular 
end  portions  and  the  central  enlarged  portion,  is  the  other  unit. 
This  casing  unit  surrounds,  protects,  and  carries  (or  is  carried  by)  the 
live  axle  unit.  There  were  in  existence  several  examples  of  a  live 
axle  unit  having  the  shaft-sections  detachably  connected  with  their 
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bevel  gears.  These  were  surrounded  by  whatever  kind  of  casing  the 
builder  thought  proper.  All  the  casings  had  the  end  portions  in  tubular 
form.  For  the  central  enlarged  portion,  Winton  used  an  open  yoke 
leaving  the  gear  exposed,  excepting  for  his  rather  imperfect  covers 
(which  we  are  now  leaving  out  of  consideration) ;  Elliott  used  a  form 
in  which  the  central  portion  was  divided  vertically  and  the  two  parts 
could  be  separated  horizontally  '*to  facilitate  the  manufacture  of  the 
machine  and  permit  of  the  introduction  or  subsequent  examination  of 
the  internal  parts" ;  De  Dion  does  not  describe  his  central  inclosure ; 
Frantz  made  it  of  globular  form,  apparently  integral  with  the  tubular 
end  portions,  but  having  an  opening  and  cover  on  top  of  the  globe. 
Every  casing  which  inclosed  the  gearing  provided  some  separability 
at  this  point ;  otherwise  the  device  could  never  be  assembled.  Among 
the  variety  of  such  forms  Perret  had  shown  substantially  the  form 
used  in  the  Lindsay  patent  in  suit,  and  Lindsay  himself,  by  his  1898 
patent,  had  shown  exactly  this  built-up,  four-member  casing.  It  re- 
sults that  what  Lindsay  did,  by  the  patent  in  suit,  was  to  take  a  com- 
mon form  of  live  axle  and  surround  it  with  one  instead  of  another 
common  form  of  casing.  This  could  not  be  invention,  excepting  as 
some  peculiarity  of  the  selected  form  of  axle  unit  united  with  some 
peculiarity  of  the  selected  form  of  casing  to  bring  a  new  result;  and 
we  have  seen  that  this  did  not  occur.  This  conclusion  is  confirmed 
by  the  fact  that  many  of  the  types  of  axles  now  in  common  use  which 
do  not  employ  this  built-up  construction,  and  so  do  not  infringe,  yet 
give  the  same  result.  One  of  them  is  the  Winton  casing  of  1898 
without  material  change,  excepting  that  the  caps  are  made  of  heavier 
metal  and  attached  more  closely. 

[2]  We  do  not  get  the  right  view  of  this  question,  unless  we  observe 
that  the  invention,  defined  by  the  two  claims  in  suit,  pertains  essentially 
to  this  sectional  construction  of  the  casing.  Lindsay  thought  his  in- 
vention consisted  in  uniting  any  live  axle  unit,  where  the  shaft-sections 
were  detachable  from  their  bevel  gears,  with  any  surrounding  casing 
where  the  central  part  could  be  opened  to  take  out  the  differential,  and 
several  of  the  claims  granted  show  that  the  Patent  Office  had  the  same 
view.  Not  only  does  the  present  record  show  that  such  a  broad  claim 
was  unfounded,  but  plaintiff  (for  the  purposes  of  this  suit)  practically 
concedes  the  validity  of  these  other  claims  to  be  doubtful  by  not  bring- 
ing suit  upon  them,  although  they  are  plainly  infringed.  When  this 
situation  is  taken  into  account,  there  is  so  much  the  less  room  for  think- 
ing that  the  invention  now  in  suit  should  be  regarded  as  a  material 
advance,  entitling  Lindsay  to  substantial  credit. 

[3]  The  same  consideration  affects  the  force  to  be  given  to  commer- 
cial use.  As  so  often  happens,  plaintiff  says  there  is  a  strong  inference 
of  that  utility  which  is  a  "new  result,"  because  the  device  has  gone 
into  extensive  use,  and  defendant  says  we  should  infer  that  there  was 
no  novel  utility,  because  the  device  has  not  been  commercially  accepted. 
The  fact  is,  a  few  axles  in  the  form  shown  by  this  patent,  and  em- 
bodying, also,  other  Lindsay  patents,  were  sold  by  the  Lindsay  Com- 
pany ;  and  then  that  company  went  out  of  business.    Later,  the  Tim- 


Digitized  by  VjOOQlC 


WINTON  MOTOR  OABRIAOE  CO.  V.  LINDSAY   AUTO  PARTS  CO.     .  405 

ken  Company  took  a  license  under  this  and  two  other  Lindsay  patents, 
and  under  them,  and  in  connection  with  designs  and  improvements  of 
its  own,  made  an  axle  which  was  widely  sold  and  was  bought  and  used 
by  defendant  for  one  year ;  but  there  is  slight  room  to  infer  that  its 
commercial  acceptance  was  due  to  the  merits  of  this  particular  pat- 
ent rather  than  of  the  other  patents  and  improvements  which  it  em- 
bodied, and  still  less  to  attribute  its  commercial  success  to  the  compara- 
tively minor  structural  detail,  viz.  the  peculiar  sectional  casing,  with- 
out which  it  would  not  have  responded  at  all  to  the  two  claims  in 
suit.  The  commercial  success  of  this  Timken  axle  throws  no  light  on 
the  validity  of  this  claim. 

We  do  not  hold  that  Lindsay's  association  of  elements  is  an  aggre- 
gation, in  the  sense  in  which  that  word  is  distinguished  from  com- 
bination; but  rather  that  what  Lindsay  did  displayed  only  the  judg- 
ment to  be  expected  from  one  skilled  in  the  art.  Nor  do  we  overlook 
the  argument  that  the  combination  is  new  although  the  elements  are 
old.  If  Lindsay  had  taken  an  existing  combination  of  axle  parts,  and, 
for  the  first  time,  had  joined  with  them  two  elements,  the  removable 
cover  for  the  differential  case  and  the  removable  means  for  holding 
the  shaft-section  in  longitudinal  position,  both  of  these  elements  being 
old,  we  would  have  a  case  of  more  difficulty ;  but  what  he  did  was 
to  take  an  existing  complete  combination,  and,  for  one  element  of  it, 
substitute  a  known  equivalent. 

[4]  In  determining  whether  Lindsay's  changes  involved  invention,  it 
is  of  some  importance  that  this  is  an  assembly  patent  rather  than  one 
for  interoperating  mechanism.  This  may  be  illustrated  by  comparing 
with  Cadillac  v.  Austin,  225  Fed.  983,  141  C.  C.  A.  105.  There  the 
related  parts,  in  their  novel  features,  co-operated  with  each  other 
while  running,  and  there  were  involved  problems  of  effective  and 
economical  power  transmission — problems  of  the  class  which  every 
one  knows  are  sometimes  modified  by  unforeseen  conditions,  so  that 
a  seemingly  simple  question  may  turn  out  to  be  difficult  and  compli- 
cated. We  took  this  view  of  the  substitution  there  made  between  in- 
ternal and  external  gears,  and  were  unwilling  to  say  that  the  change 
was  an  obvious  expedient.  On  the  other  hand,  this  Lindsay  patent  be- 
longs to  the  class  of  assembly  patents,  one  of  which  we  recently  con- 
sidered in  Ft.  Pitt  Co.  y.  Ireland  Co.,  232  Fed.  871,  147  C.  C.  A.  65. 
When  the  Lindsay  axle  is  in  operation  and  the  car  is  running,  the  only 
features  claimed  to  be  novel  are  of  no  importance;  no  one  wants  to 
take  out  the  differential  or  remove  the  axles.  Lindsay's  whole  ob- 
ject was  to  provide  for  simple  and  easy  taking  apart  and  putting  to- 
gether of  the  structure  so  that  it  would  be  ready  to  run  or  ready  to 
be  repaired  as  desired.  We  do  not  by  any  means  say  that  there  can 
be  no  invention  in  the  device  because  its  only  novel  utility  is  for  con- 
venient assembling  and  disassembling;  but  the  lack  of  other  utility, 
coupled  with  the  known  ability  of  good  mechanics  to  bring  about  this 
result  in  a  great  variety  of  ways,  must  make  it  more  difficult  to  con- 
vince that  anything  more  than  skill  was  involved.  If  any  one  negative 
definition  of  "new  result"  is  settled,  it  is  that  such  result  is  not  found 
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in  the  change  from  integral  to  sectional,  or  vice  versa,  merely  to  facili- 
tate manufacture  or  assembly ;  and  upon  only  that  change  tfie  patent- 
ability of  claim  2,  when  differentiated  from  the  broader  view  now 
abandoned,  at  last  rests. 

We  are  content  to  rest  our  conclusions  upon  the  reasons  stated,  with- 
out reference  to  the  French  Chaboche  patent  of  1899.  This  is  con- 
fessedly a  perfect  anticipation  (as  to  all  features,  except  the  casing 
form),  unless  it  loses  that  character  because  of  a  mistake  or  obscurity 
in  the  drawing.  If  it  were  vital,  we  should  hesitate  to  reject  it  for 
that  reason. 

Of  course,  it  is  not  important,  as  against  the  Winton  patent  and 
public  use  of  1898,  Lindsay's  1898  patent,  the  Chaboche  patent,  etc, 
that  Lindsay  can  antedate  them  with  his  conception  or  even  reduction 
to  practice.  The  statute  has  fixed  an  absolute  limit  of  two  years,  and 
an  inventor,  who  delays  his  application  more  than  two  years  after  the 
statutory  published  description  or  public  use,  forfeits  his  contingent 
right  to  a  monopoly. 

Claim  3  differs  materially  from  claim  2  only  in  that  it  adds,  as  an 
element,  a  tongue  and  groove  connection  between  the  flanged  or  headed 
inner  ends  of  the  tubular  casing  sections  and  the  adjacent  faces  of  the 
central  members  (22,  23  in  Fig.  2).  Where  two  parts  are  to  be  joined 
endwise,  and  the  joint  must  resist  lateral  strain,  it  is  the  commonest 
expedient  to  use  tongue  and  groove,  lug  and  recess,  dowel  pin  and  socket 
or  telescoping  joint,  and  such  use  cannot  make  patentable  an  otherwise 
unpatentable  combination.  If  this  claim  contemplates  specifically  (and 
we  think  it  does)  an  annular  tongue  (23)  on  the  outer  surface  of  the 
tube  head,  and  a  corresponding  groove  on  the  interior  surface  of  a 
flange  or  collar  (22)  projected  from  the  central  member  so  as  to  sur- 
round the  tube  head,  the  plane  of  both  being  at  right  angles  to  the  axial 
line,  defendant  does  not  infringe. 

The  decree  below  is  reversed,  and  the  case  remanded,  with  instruc- 
tions to  dismiss  the  bill. 
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(239  Fed.  529) 

C.  S.  PIERCE  CO.  ▼.  BELCHER. 

(Circuit  Court  of  Appeals,  First  Circuit.    January  6,  1917.) 

No.  122a 

Patents  «=»328— Infmngembnt — Shoe  Fobm. 

The  Legg  patent,  No.  946,235,  for  a  shoe  form.  Is  limited  to  the  par- 
ticular combination  described,  and  as  so  construed  held  not  Infringed. 

Morton,  District  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts ;   Frederick  Dodge,  Judge. 

Suit  in  equity  by  the  C.  S.  Pierce  Company  against  George  E. 
Belcher.    Decree  for  defendant,  and  complainant  appeals.    Affirmed. 

The  following  is  the  opinion  of  Dodge,  Circuit  Judge,  in  the  court  be- 
low: 

The  defendant  Is  charged  in  this  biU  with  infringing  claims  4  to  7,  inclu- 
sive, of  United  States  patent  No.  946,235,  issued  January  11,  1910,  to  Alfred 
G.  Legg,  for  an  Improvement  in  shoe  forms,  which  patent  is  now  owned  by  the 
plaintiff  company. 

The  alleged  infringing  device,  marked  ''Plaintiff's  Exhibit  No.  4,'*  has  been 
made  and  sold  by  the  defendant  under  United  States  patent  No.  1,118,582,  is- 
sued November  24,  1914,  to  Louis  W.  Reinhardt,  assignor  to  the  defendant,  for 
a  shoe  fonn. 

Legg  says  in  his  specification  that: 

**Shoe  forms  as  now  made,  which  are  adapted  to  fill  the  shoe  and  thus 
keep  the  fore  part,  sides  and  heel  distended  in  substantially  the  same  position 
which  they  occupy  when  the  shoe  is  on  the  foot  of  the  wearer  are  so  far  as 
known  to  me  so  constructed  that  they  may  be  slipped  into  the  shoe  and  then 
mechanically  adjusted  so  as  to  fill  the  shoe  and  press  the  fore  part,  sides  and 
heel  outwardly  and  maintain  them  in  a  distended  position.  This  adjustment  Is 
effected  by  the  operator  mechanically  and  it  is  not  only  more  or  less  compli- 
cated and  expensive  in  construction  but  is  liable  to  be  so  used  as  to  apply 
too  great  a  pressure  to  the  interior  of  the  shoe  to  the  injury  thereof. 

"By  the  employment  of  my  Invention  I  provide  an  automatically  adjustable 
shoe  form  which  may  be  readily  Inserted  in  the  shoe  and  which  will  expand 
sufiiciently  to  fill  the  shoe  and  maintain  it  in  proper  form.*' 

The  shoe  last  or  form  which  he  goes  on  to  describe  has  a  fore  part  intended 
to  fill  the  forward  and  shank  portions  of  the  shoe.  This,  he  says,  is  preferably 
a  shell,  formed  from  a  material  which  may  be  molded  to  shape.  As  shown  in 
the  principal  figures  of  his  drawings,  it  is  hollow,  but  a  modified  form  is 
also  shown  wherein  the  fore  part  may  be  either  solid  or  hollow,  or  partly 
solid,  and  the  statement  is  made  that  the  invention  is  not  limited  to  a  hollow 
form  or  to  one  of  any  precise  shape.  It  is  In  the  remaining  rearwardly  pro- 
jecting portion,  which  is  to  extend  into  the  heel  of  the  shoe,  and  the  method 
of  its  attachment  to  the  fore  part,  that  the  essence  of  the  invention  may  be 
said  to  consist 

The  patent  refers  to  this  rearwardly  projecting  portion  as  a  "yoke-shaped 
piece,"  to  be  preferably  made  from  a  strip  of  metal  of  yoke  shape,  and  to 
comprise  a  curved  rearward  portion  and  two  legs.  The  curved  rearward  por- 
tion is  to  extend  into  the  heel  of  the  shoe  for  the  purpose  of  keeping  the  latter 
distended.  Its  attachment  to  the  fore  part  of  the  last  is  effected  by  means  of  a 
lengthwise  slot  in  the  free  end  of  each  leg,  through  which  is  to  pass  a  stud  on 
each  side  of  the  fore  part  of  the  form,  at  the  rear  portion  thereof,  having  a 

^=9For  other  cases  see  same  topic  A  KEY-NUMBER  in  aU  Key-Numbered  DU^eets  A  Indexes 
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riveted  head  on  the  outside  of  the  form,  projecting  through  the  shell  Inwardly 
a  sufficient  distance  to  permit  the  slotted  end  of  the  leg  to  slide  upon  it ;  and 
also  having,  at  its  inner  end,  a  relatively  large  head  which  serves  to  keep  the 
leg  in  position,  and  a  spring,  preferably  a  spiral  spring,  bent  first  around  the 
stud  so  as  to  be  held  in  engagement  therewith,  then  bent  downwardly  in 
preferably  two  convolutions,  then  upwardly  until  its  other  end  engages  with 
an  offset  portion  of  the  leg  at  the  inner  end  thereof.  The  tendency  of  these 
springs,  acting  upon  the  ends  of  each  leg,  is  to  force  the  curved  portion  of  the 
yoke-shaped  piece  against  the  inside  of  the  heel  portion  of  the  shoe  when  the 
form  is  in  position  therein ;  while  the  yoke-shaped  portion  may  be  sw^ng  on 
the  stud  as  a  pivot,  so  as  to  have  its  bearing  at  the  back  of  the  shoe,  either 
near  the  top  of  the  counter,  or  close  to  the  sole,  or  in  any  desired  intermedi- 
ate position.  The  slots  and  studs  serve  to  guide  the  forward  or  rearward  mo- 
tion of  the  yoke-shaped  piece,  as  the  spring  against  which  its  legs  bear  is  com- 
pressed or  expanded. 

Modified  forms  of  the  invention  are  shown,  in  one  of  which  legs  of  the  yoke- 
shaped  piece  enter  slots  or  recesses  in  the  fore  part  of  the  last,  containing 
spiral  springs  at  the  bottom,  and  provided  with  pins  which  project  across 
them  through  slots  in  the  legs.  In  the  other  form,  the  studs  and  springs  are 
carried  In  two  legs  or  projections  extending  rearwardly  from  the  fore  part 
of  the  last,  at  each  of  its  sides ;  and  in  this  form  the  position  of  the  spring  is 
preferably  reversed  so  as  to  bring  its  convolutions  uppermost  when  the  form 
is  in  position. 

The  scope  of  the  invention  is  in  controversy.  From  the  inventor's  state- 
ments  above  quoted,  it  might  be  gathered  that  he  supposed  himself  the 
first  to  provide  a  shoe  form  capable  of  quick  insertion  and  automatic  adjust- 
ment by  reason  of  its  power  of  expansion  after  being  inserted ;  as  opposed  to 
forms  which  require  mechanical  adjustment  after  insertion.  The  plaintiff 
has  hardly  claimed  as  much  as  this,  but  It  has  insisted  that  none  of  the  prior 
art  patents  "show  the  combination  of  elements  which  has  resulted  in  a 
successful  commercial  article,"  as  the  patent  in  suit  is  shown  to  have  re- 
sulted. 

The  evidence  shows  without  dispute  that  the  plaintiff  company,  for  many 
years  a  large  producer  of  shoe  forms,  began  to  make  forms  according  to  the 
patent  In  suit  in  1910,  the  year  of  its  issue ;  that  such  forms  were  less  than 
20  per  cent,  of  its  output  for  that  year;  but  that  In  1911  the  proportion  in- 
creased to  30  per  cent.,  in  1912  to  55  per  cent.,  and  in  1913  to  75  per  cent, 
though  it  charged  5  per  cent,  a  pair  more  for  the  patented  than  for  any  other 
of  its  forms.  Both  its  total  output  and  the  percentage  of  patented  forms 
made  have  been  somewhat  less  since  1914,  in  which  year  the  defendant  began 
making  and  selling  the  forms  now  complained  of,  under  the  Reinhardt  patent 
mentioned  above. 

But  whatever  the  plaintifTs  success  in  marketing  the  patented  device,  it  Is 
difficult,  in  view  of  the  prior  art,  to  find  anything  patentably  new  in  the  com- 
bination It  embodies,  so  far  as  function  or  mode  of  operation  are  concerned. 
Two  prior  patents  have  been  particularly  relied  on  by  the  defendant,  1.  e..  No. 
649,373,  Issued  May  3,  1900,  to  Thurell,  and  No.  711,025,  Issued  October,  1902, 
to  Tyler.  Both  described  shoe  forms  consisting  of  a  fore  part  and  a  rearward- 
ly projecting  portion  for  extension  Into  the  heel  of  the  shoe,  neither  needs  me- 
chanical adjustment  after  being  placed  In  position;  both  are  capable  of 
ready  insertion  In  the  shoe,  and  of  automatic  expansion  and  adjustment  after 
being  inserted ;  nor  does  It  appear  that  the  patented  device  Is  materially  less 
complicated  or  expansible  In  construction  than  either.  In  both  there  is  a 
pivot  or  hinge  connection  between  the  fore  part  and  the  heel  portion,  enabling 
the  latter  to  be  swung  upwardly  and  forwardly  relatively  to  the  former ;  and 
in  both  there  is  also  a  spring  so  disposed  between  the  two  members  as  to 
make  the  form  compressible  and  expansible  lengthwise.  While  In  the  Tyler 
device  both  members  are  solid,  and  are  provided  with  sockets  wherein  the 
hinge  and  spring  connections  are  disposed.  In  the  Thurell  device  the  fore 
part  is  a  shell,  adjacent  the  inner  surface  whereof  the  pivot  and  spring  con- 
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nection  wltb  tlie  heel  member  are  arranged.  To  substitute  for  the  U-shaped 
part  of  Thureirs  heel  member  a  yoke-shaped  metallic  strip,  like  that  of  the 
patent,  would  involve  only  a  mechanical  change ;  whatever  view  be  taken  re- 
garding the  different  means  of  connection  between  the  legs  of  the  heel  member 
and  the  fore  part  of  the  form. 

The  patent  in  suit  has  in  all  seven  claims,  whereof  the  four  now  sued  on 
are  the  broadest  in  terms ;  the  three  others  being  by  their  terms  more  express- 
ly limited  to  the  specific  construction  shown.  In  view  of  all  that  had  been 
accomplished  in  the  prior  art,  I  think  the  utmost  that  any  of  the  claims  can 
be  taken  to  cover  Is  the  construction  which  the  patent  describes.  This  con- 
clusion prevents  the  defendant's  device  from  being  held  an  infringement,  un- 
less it  must  be  regarded  as  having  adopted  the  patented  construction  without 
any  but  colorable  variations,  not  amounting  to  substantial  differences. 

The  defendant's  heel  member  and  fore  part  are  both  of  **shell"  form.  Ex- 
tensions or  tongues  from  each  of  them  overlap,  those  from  the  heel  member 
passing  inside  those  from  the  fore  part.  On  each  side  of  the  form  a  short  link 
connects  the  two  overlapping  extensions,  pivoted  to  each  respectively  near  its 
end.  Each  link  is  adjacent  the  inner  surface  of  the  extension  belonging  to 
the  heel  member,  below  which  its  lower  end  projects  enough  to  be  there 
pivoted  to  the  extension  from  the  fore  part.  The  links,  rocked  on  their  pivots, 
permit  the  heel  part  to  move  toward  or  from  the  fore  part,  while  holding  the 
two  parts  in  connection  with  each  other.  Coiled  springs  also  adjacent  the  in- 
ner surface  of  each  extension  from  the  heel  part,  in  the  rear  of  each  link,  are 
engaged  at  one  end  with  the  link,  and  at  the  other  with  the  extension  from  the 
heel  part,  so  as  to  be  compressed  when  the  form  is  shortened  and  to  force  the 
heel  part  backward  when  the  pressure  is  removed. 

The  movement  of  the  heel  member  relatively  to  the  fore  part  Is  thus  guided, 
not  by  pins  in  straight  slots,  as  in  the  patent,  but  by  the  movement  of  the 
links  around  their  respective  pivots.  It  is  said  in  the  Reinhardt  patent  that 
"the  mechanism  for  effecting  this  adjustment  is  materially  different  both  in 
principle  and  construction  from  the  pin  and  slot  constructions  of  the  form  now 
in  use."  On  the  whole,  I  must  regard  this  statement  as  well  founded.  I  think 
the  defendant's  means  for  securing  flexible  and  expansive  connection  between 
the  two  parts  of  the  form  differ  no  less  substantially  from  those  used  in  the 
patent  than  from  the  means  used  in  any  of  the  prior  devices ;  and  that  they 
cannot  properly  be  held  covered  by  the  claims  in  suit,  notwithstanding  the 
language  therein  employed  for  the  purpose  of  making  them  cover  as  much  as 
possible  beyond  the  construction  which  Legg  describes. 

This  conclusion  requires  dismissal  of  the  bill,  and  there  may  be  a  decree 
accordingly. 

George  P.  Dike,  of  Boston,  Mass.,  for  appellant. 
Ellis  Spear,  Jr.,  of  Boston,  Mass.,  for  appellee. 

Before  BINGHAM,  Circuit  Judge,  and  ALDRICH  and  MORTON, 
District  Judges. 

ALDRICH,  District  Judge.  This  case  has  to  do  with  devices  for 
holding  shoes  in  shape  while  in  nonuse,  the  idea  being  to  keep  the 
shoe  substantially  in  the  shape  produced  by  wearing,  and  to  accom- 
plish this  through  means  creating  outward  and  extension  pressure. 

Although,  upon  hearing  below,  the  validity  of  the  plaintiff's  patent, 
known  as  the  Legg  patent,  was  not  drawn  directly  in  question,  it  is 
quite  apparent  that  the  view  of  the  District  Court  was  that  it  was 
difficult  to  find  anything  patentable  and  new  in  the  combination  which 
the  patentee  described ;  yet  that  court  was  not  called  upon  to  do  so. 
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and  did  not  undertake  to  pass  upon  the  question  of  the  validity  of  the 
plaintiff's  patent. 

Leaving  the  question  of  patentable  invention  undecided  was  entirely 
consistent  with  the  theory  of  the  defense,  which  was,  in  view  of  the 
state  of  the  art,  that  the  Legg  patent  should  be  construed  as  confining 
itself  to  the  device  which  the  patentee  described,  with  the  provisional 
contention  that,  if  the  Legg  claims  were  given  the  breadth  of  scope 
claimed  by  the  plaintiff,  the  patent  would  be  void.  The  District  Court 
reached  the  conclusion  that  the  claims  of  the  Legg  patent,  from  4 
to  7,  inclusive,  which  were  the  only  ones  in  issue,  should  be  limited 
to  the  particular  combination  described,  and,  being  so  limited,  that  the 
defendant's  device  did  not  infringe ;  and,  as  a  consequence,  all  ques- 
tions of  the  validity  of  the  Legg  patent  became  entirely  immaterial. 

The  question  of  infringement  thus  becoming  the  only  question  in 
issue,  it  depended  largely,  if  not  altogether,  upon  the  construction  of 
the  claims  in  the  Legg  patent,  and  the  question  of  construction  was 
reasonably  and  necessarily  influenced  by  the  prior  state  of  the  art. 

It  is  very  clear  that  the  Legg  patent  did  not  hold  such  a  relation 
to  the  idea  of  preserving  the  shape  of  shoes  in  nonuse  as,  under  the 
rules  of  liberal  interpretation,  would  justify  a  broad  construction  of 
its  claims.  In  short,  it  was  not  in  any  reasonable  or  substantial  sense 
a  pioneer  patent,  because  there  were  other  patents  and  devices  which 
had  in  view  the  idea  of  holding  shoes  in  such  shape  or  form  as  had 
been  created  by  the  wearer.  The  District  Court  refers  to  the  earlier 
patents  of  Tyler  and  Thurell  with  the  observation  that  both  described 
shoe  forms  with  mechanical  adjustments  and  means  for  automatic 
expansion. 

At  most,  the  patentee  in  the  Legg  patent,  as  he  explains  it  in  his 
specification,  relies  upon  novel  features  of  his  adjustable  shoe  form 
as  improvements,  and  he  particularly  describes  his  mechanical  means 
for  creating  and  guiding  the  expansive  and  contracting  movement. 

The  learned  judge  presiding  in  the  District  Court  considered  and 
elaborated  the  state  of  the  art,  and  made  a  careful  analysis  of  the  ele- 
ments of  both  the  plaintiff's  device  and  that  of  the  defendant's  alleged 
infringing  form  and  combination,  with  the  result  of  finding  and  hold- 
ing, in  effect,  that  the  defendant's  means  for  securing  flexible  and 
expansive  connection  between  the  two  parts  of  his  form — which  were 
combined  in  accordance  with  the  Reinhardt  patent  of  November  24, 
1914— differed  no  less  substantially  from  those  in  the  patent  than 
from  the  means  used  in  devices  prior  to  both  the  Legg  and  Reinhardt 
patents.  That  court's  appreciation  of  the  prior  art  is  so  clearly  ex- 
pressed, and  the  elements  mechanically  combined  and  arranged  in 
both  the  device  of  the  plaintiff  and  that  of  the  defendant  are  so  care- 
fully analyzed  and  stated  by  that  court,  that  we  need  not  cover  such 
ground  in  detail  at  the  necessary  expense  of  reiteration;  and  this  is 
so  because,  if  the  state  of  the  art  was  such  as  to  justify  a  construc- 
tion Hmiting  Legg  to  the  combination  which  he  described,  and  we 
think  it  was,  the  conclusion  plainly  and  immistakably  results  from 
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an  examination  of  the  two  devices  that  the  defendant's  combination 
does  not  infringe. 

It  is  our  conclusion  that  the  result  reached  in  the  court  below  was 
right;   and — 

The  decree  of  the  District  Court  is  affirmed,  with  costs  of  this 
court. 

MORTON,  District  Judge  (dissenting).  The  problem  was  to  make 
a  shoe  form  which  would  support  the  shoe  throughout  the  entire 
length,  which  could  be  easily  inserted  into  the  shoe  by  bending  and 
compressing  without  unduly  stretching  the  shoe,  and  which,  having 
been  inserted,  held  the  shoe  in  shape  undfer  a  slight  tension.  The  art 
had  advanced  to  a  point  where  forms  were  best  made  hollow,  so  that 
it  was  necessary  to  provide  the  qualities  above  named  in  a  hollow 
form.    This  had  never  been  done  prior  to  Legg*s  invention. 

Only  three  prior  patents  are  referred  to.  As  far  back  as  1885, 
Rogers  had  made  a  hollow  shoe  form  having  toe  and  heel  pieces  which 
were  hinged  together.  Apparently  it  was  inadequate  and  never  went 
into  extensive  use.  It  had  to  be  forced  into  place,  and  it  had  no  ca- 
pacity to  adjust  itself  longitudinally  to  the  shoe.  Thurell,  in  1900, 
with  the  Rogers  device  before  him,  and  with  the  same  problem  in 
mind,  did  not  combine  heel  and  toe  pieces.  His  form  consists  only  of 
a  toe  piece  kept  in  place  by  a  wire  bent  to  conform  to  the  inside  of 
the  heel;  it  has  no  heel  piece  at  all  in  the  ordinary  meaning  of  the 
words,  and  seems  to  have  had  no  practical  value.  Two  years  later, 
in  1902,  Tyler  got  up  a  wooden  form,  having  sliding  hinges  and  a 
separate  spring  between  them  for  forcing  apart  the  heel  and  toe  pieces. 
Tyler's  hinges  and  spring  were  inserted  in  recesses  in  the  wood  of  the 
heel  and  toe  pieces.  His  construction  is  wholly  inapplicable  to  a  hol- 
low form,  and  his  mechanism  is  radically  different  from  that  of  the 
patentee.  He  evidently  saw  the  need,  but  was  unable  to  supply  it  in 
a  commercial  form. 

This  was,  so  far  as  appears,  the  entire  development  of  the  art,  when, 
in  1907,  Legg  made  the  invention  here  in  question,  in  which  he  united 
hollow  heel  and  toe  pieces  by  hinges  of  simple  and  practical  construc- 
tion which  allowed  the  two  parts  of  the  form  to  be  bent  and  com- 
pressed, and  which  were  so  arranged  as  to  force  them  apart  by  spring 
tension  when  the  form  had  been  placed  in  the  shoe.  There  is  no 
evidence  of  any  earlier  hinge  combining  flexibility  and  extensibility, 
nor  of  any  shoe  form  in  which  such  a  hinge  had  been  used,  nor  of 
any  flexible  and  extensible  shoe  form  of  commercial  value.  The  Legg 
patent  admittedly  describes  the  first  commercially  successful  article 
of  its  particular  kind.  Legg  made  the  advance  which  achieved  that 
result,  and  he  made  it  where  others  had  failed. 

Legg's  device  was  apparently  just  what  the  trade  was  waiting  for. 
The  evidence  of  prompt  adoption  and  use  by  the  public  is  usually 
strong  and  convincing.  Evidence  of  commercial  value  is,  of  course, 
often  exaggerated,  and  patentees  are  apt  to  puff  their  inventions  in 
arguing  infringement  cases.    At  the  same  time,  when  the  facts  of  un- 
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successful  prior  efforts  and  of  prompt  and  widespread  public  adoption 
of  the  patented  device  are  satisfactorily  proved,  they  constitute  weighty 
evidence  of  invention.  I  do  not  think  that  evidence  is  overthrown  by 
other  facts  in  this  case. 

In  the  circumstances,  I  think  the  Legg  patent  entitled  to  a  more 
liberal  construction  than  that  given  to  it  by  the  majority  opinion. 
Reinhardt,  who  had  been  (employed  by  the  complainant,  adopted  Legg's 
idea  and  proceeded  to  embody  it  in  a  structure  which  is  clearly  within 
the  specification  and  claims  of  the  Legg  patent,  and  is,  in  my  opinion, 
nothing  but  a  mechanical  equivalent  for  the  Legg  device.  To  say  that 
Reinhardt's  structure,  which  the  defendant  is  making,  differs  no  more 
from  Legg's  than  Legg's  did  from  those  preceding  it,  is,  it  seems  to  me, 
to  lose  sight  of  what  the  Legg  invention  really  was. 

For  these  reasons  I  am  unable  to  concur  in  the  opinion  of  the  court. 


(239  Fed,  634) 

WRIGHT  V.  WISCONSIN  LIME  &  CEMENT  CO.  et  al 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  2,  1917.) 

No.  2393. 

1.  Patents  ^=>310(9) — Surr  fob  Infringement — ^Dismissal  on  Motion. 

Where  a  biU  for  infringement  states  a  prima  facie  case  and  the  patent 
discloses  no  invalidity  on  its  face,  the  court  is  not  justified  in  dismissing 
the  bill  on  motion  on  the  ground  that  the  patent  is  invalid  for  lack  of  in- 
vention in  view  of  the  prior  art  unless  the  facts  upon  which  invaUdity  is 
predicated  are  so  widely  and  commonly  known  that  the  court  may  take 
judicial  notice  of  them,  and  are  such  as  to  preclude  the  possibUity  that 
complainant  can  produce  any  competent  and  relevant  evidence  to  sustain 
the  presumptive  validity  of  the  patent. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  §§  535-540.] 

2.  Patents  ^=»328 — Validitt — ^Roofing  Material. 

The  Wright  patent,  No.  1,022,764,  for  a  roofing  material,  is  not  so  clearly 
invalid  for  lack  of  invention  as  to  warrant  the  dismissal  of  a  biU  for  its 
infringement  on  that  ground  on  motion. 

3   Words  and  Phrases — "Pulverized  Brick." 

"Pulverized  brick"  is  brick  that  has  been  reduced  to  a  powder. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

Suit  in  equity  by  Stephen  G.  Wright  against  the  Wisconsin  Lime  & 
Cement  Company  and  others.  Decree  for  defendants,  and  complain- 
ant appeals.    Reversed. 

The  bill,  which  is  in  the  usual  form,  charges  infringement  of  Wright's 
patent  No.  1,022,764,  for  rooilng  material,  and  prays  injunction  against 
further  infringement.    The  claims  of  the  patent,  as  appears  from  the  bill,  are: 

"1.  As  a  new  article  of  manufacture,  roofing  composed  of  sheet  water-proof 
material  having  its  surface  composed  of  comparatively  coarse  particles  of 
baked  earthy  material  of  predetermined  coloring  whereby  a  roofing  suWace 
is  produced  presenting  a  coloring  permanent  under  wear,  for  the  purpose  set 
forth. 

^=»For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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**2.  As  a  new  article  of  manufacture,  roofing  composed  of  sheet  water-proof 
material  having  Its  surface  composed  of  particles  of  baked  earthy  material  of 
predetermined  coloring,  said  particles  being  partially  embedded  in  a  water- 
proofing coating  and  extending  above  the  plane  thereof,  whereby  a  roofing 
surface  is  produced  presenting  a  coloring  permanent  under  wear,  for  the 
purpose  set  forth." 

The  specification  suggests  10  to  12  mesh  as  the  size  of  the  particles,  but 
states  that  this  may  vary  as  desired.  It  variously  sets  forth  the  particular 
virtues  of  roofing  equipped  with  this  material  typically  as  follows:  "The  sur- 
face-coatings thereof,  by  reason  of  the  materials  of  which  the  particles  4  are 
formed,  retain  their  original  color  indefinitely,  as  each  particle  is  of  homogen- 
eous color  throughout,  and  the  wearing  away  of  these  particles  under  the  ac- 
tion of  the  elements  has  no  effect  in  the  way  of  impairing  the  preservation  of 
the  color  originally  presented  by  the  roofing.  Another  advantage  due  to  the 
use  of  the  material  stated,  in  its  preferred  form,  for  the  surface  coating  of 
the  roofing  is  that  of  durability,  in  that  such  material,  when  crushed,  presents 
not  only  an  irregular  fracture,  but  a  roughened  surface  due  to  Its  porosity,  and 
thus  a  tenacious  bond  between  the  particles  4  and  the  coating  3  is  produced 
when  these  particles  are  embedded  therein." 

The  defendant  company  answered,  denying  invention  and  the  validity  of 
the  patent,  and  It  thereupon  filed  its  motion  to  dismiss  the  bill  for  the  fol- 
lowing stated  reasons: 

"First.  That  it  does  not  appear  from  the  said  bill  that  the  patent  alleged 
to  be  iiif  ringed  describes  and  claims  anything  patentable  in  view  of  the  art  ol 
roofing  material  well  and  commonly  known  at  the  time  of  the  alleged  inven- 
tion by  the  said  Stephen  G.  Wright. 

"Second.  That  the  roofing  material  described  and  claimed  In  the  patent  of 
the  United  States  No.  1,022,764,  to  Stephen  G.  Wright,  dated  the  &th  day  of 
April,  1912,  was  well  known  and  in  common  use  the  time  of  the  alleged  in- 
vention of  the  same  by  the  said  Stephen  G.  Wright. 

"Third.  That  the  said  patent  No.  1,022,764  sued  upon  is  void  and  of  no  ef- 
fect for  that  it  describes  and  claims  a  roofing  material  well  known  and  em- 
bodying neither  novelty  or  invention  In  view  of  the  well-known  art  at  the 
time  of  the  alleged  invention  by  Stephen  G.  Wright. 

"Fourth.  That  It  does  not  appear  from  the  bill  of  complaint  herein  that  the 
plaintiff,  Stephen  G.  Wright,  is  entitled  to  any  relief  whatever." 

Upon  hearing  the  motion,  the  court  dismissed  the  bill,  and  plaintiff  appeals. 

Russell  Wiles,  of  Chicago,  111.,  for  appellant. 

Luther  V.  Moulton,  of  Grand  Rapids,  Mich.,  for  appellees. 

Before  MACK,  ALSCHULER,  and  EVANS,  Circuit  Judges. 

ALSCHULER,  Circuit  Judge  (after  stating  the  facts  as  above).  [1  ] 
The  bill  aptly  and  broadly  charges  infringement  by  defendant  of  the 
patent  therein  recited,  which  appear  on  their  face  to  be  in  due  and  reg- 
ular form.  The  letters  patent  themselves  reveal  nothing  because  of 
which,  as  a  matter  of  law,  they  are  void ;  and  the  conclusion  of  invalid- 
ity must,  if  at  all,  flow  from  facts  apart  from  the  letters  patent.  But 
as  the  dismissal  was  upon  motion,  the  facts  upon  which  to  predicate 
the  invalidity  must  be  such  as  are  so  widely  and  commonly  known  that 
courts  will  take  judicial  notice  of  them  without  proof  of  their  existence. 
Of  such  a  situation  this  court  said  in  Lange  v.  McGuin,  177  Fed.  219, 
101  C.  C.  A.  389: 

"Of  course,  every  bill  is  written  against  the  ba<?kground  of  common  knowl- 
edge; and  in  that  view  a  demurrer  may  be  said  to  invite  the  chancellor  to 
take  judicial  notice  of  the  background.    But  if  a  bUl,  in  and  by  its  own  aver- 


Digitized  by  VjOOQlC 


414  152  C.  C.  A.  REPORTS 

ments,  states  a  prima  facie  case,  that  case  cannot  properly  be  overthrown  by 
the  chancellor  merely  on  the  ground  that  he  judicially  knows  of  facets  that 
would  support  an  answer.  His  judicial  knowledge  must  go  farther,  and  be 
so  broad  and  all-embracing  that  he  can  properly  hold  that  no  facts  exist  that 
would  tend  to  controvert  the  supposed  answer  and  support  a  replication  and 
the  bill.  This  is  so  because,  it  such  facts  exist,  the  complainant  is  entitled  to  a 
hearing  where  he  can  present  and  argue  the  facts,  and  such  a  hearing  cannot 
be  had  on  demurrer  to  the  bill." 

To  the  same  effect  is  Bronk  v.  Charles  H.  Scott  Co.,  211  Fed.  338, 
128  C.  C.  A.  17,  decided  in  this  court. 

[2]  To  sustain  the  motion  to  dismiss,  the  court  must  take  judicial 
notice,  either  that  before  the  alleged  invention  of  Wright  particles 
of  baked  earthy  material  of  predetermined  color,  applied  as  described 
and  claimed  in  the  invention,  were  used  or  known  in  the  roofing  ma- 
terial art,  or  that  in  the  employment  of  such  particles  after  the  manner 
of  the  patent  there  is  merely  the  substitution  of  one  for  another  of  old 
well-known  materials,  whereby  invention  is  not  involved. 

The  court  judicially  knows  that  long  before  Wright  there  were  roofs, 
and  that  various  roof  surfacings  were  made  by  compounding  different 
materials;  and  it  likewise  knows  that  baked  earthy  materials  are 
among  the  earliest  of  manufactures,  more  ancient  indeed  than  recorded 
history  itself,  and  that  such  baked  materials  are  very  lasting,  and  are 
generally  of  permanent  and  uniform  color  throughout.  But  does  the 
court  judicially  know  that  granular  particles  of  such  materials  were  in 
use  for  surfacing  composition  roofing  prior  to  Wright's  invention  ? 

It  may  be  that  prior  to  Wright  the  baked  earthy  particles  of  the 
patent  were  in  common  use  for  such  purpose,  but,  if  so,  is  that  fact  so 
well  and  commonly  known  among  well-informed  persons  that  a  court 
may  judicially  notice  the  fact  and  predicate  a  final  decree  thereon?  We 
venture  to  say  that  aside  from  those  skilled  in  the  roofing  material  art 
there  are  comparatively  few  well-informed  persons  who  know  whether 
or  not  such  baked  earthy  particles  were  then  or  are  even  now  so 
used.  That  the  fact  may  have  been  known  to  those  familiar  with  the 
art  is  not  alone  enough  to  warrant  judicial  assumption  of  the  fact. 

Perhaps  some  judges,  like  some  others  in  various  professions  and 
occupations  aside  from  this  particular  art,  may  have  had  occasion  for 
observation,  bringing  to  them  special  knowledge  on  the  subject  not. 
possessed  by  persons  generally.  But  this  would  fall  short  of  that 
general  and  widespread  knowledge  of  a  fact  or  condition  which  would 
warrant  a  court,  without  proof,  in  taking  judicial  notice  of  it. 

It  is  quite  true  that,  as  claimed  for  appellee,  courts  will  take  judi- 
cial notice  of  books  and  other  published  works  of  well-recognized  mer- 
it and  authority.  But  practically,  courts  with  human  limitations  of 
their  members,  do  not  in  all  cases  instinctively  or  otherwise  know  of 
all  such  works  and  their  contents.  Presumably,  able,  earnest,  and 
diligent  counsel  will  direct  the  attention  of  the  court  to  such  works  and 
the  parts  thereof  which  are  claimed  to  be  pertinent.  On  this  subject 
we  quote  from  the  brief  of  the  appellees : 

"The  court  is  at  liberty  to  refer  to  and  consult  well-known  text-books,  en- 
cyclopediajs,  dictionaries,  etc.,  accessible  to  the  pubUc,  such  as  Knight's  Ameri- 
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can  Mechanical  Dictionary,  p.  1973»  'Roofing  Fabrics,'  Houghton,  Noffin  & 
CJo.,  1881,  or  Sulsbaugh*s  Digest  of  Paving  and  Roofing  €k>mpounds,  1873,  in 
each  of  which  pulverized  briclt  is  mentioned  as  a  surfacing  material  for 
tarred  roofing,  showing  that  the  device  of  the  patent  was  old  and  is  anticipated 
in  the  art" 

The  "Digest"  referred  to  was  not  before  us  on  argument,  and  we 
have  been  unable  to  find  a  copy  of  it.  The  members  of  the  court  sit- 
ting herein  have  no  familiarity  with  it,  and  although  it  may  be  that  the 
work  is  indeed  one  of  merit  and  authority,  a  court  could  not  well  pred- 
icate action  solely  upon  its  revelations,  without  definite  and  certain 
knowledge  of  what  they  are.  Counsel  merely  gave  their  version  of 
what  is  alleged  to  be  there  stated,  without  quoting  the  language,  from 
which  we  might  be  able  to  determine  for  ourselves  whether  in  fact 
the  device  of  the  patent  is  there  so  clearly  shown  or  suggested  that  the 
court  may  judicially  find  it  was  old  in  the  art.  But,  at  any  rate,  if 
this  work,  however  authoritative,  does  not  show  the  prior  art  more 
definitely  than  is  claimed  for  it  in  the  above  quotation  from  the  brief, 
the  court  could  not  judicially  say  that  the  alleged  novelty  of  the  patent 
is  thereby  shown  or  suggested,  any  more  than  it  is  in  Knight.  Knight 
is  admitted  on  both  sides  to  be  a  work  of  standard  authority.  In  ap- 
pellees' brief  attention  is  not  directed  to  any  particular  part  of  this 
very  voluminous  work,  which  it  is  claimed  affords  a  sufficient  basis  for 
the  court's  judicial  knowledge  of  the  prior  art.  In  volume  2  of  the 
edition  of  1877,  p.  1973,  under  the  general  title  "Roof,"  we  find  this : 

"Among  other  kinds  of  roof  coverings  may  be  cited  fabric  or  paper  satur- 
ated in  tar  and  covered  with  sand  and  gravel.  Fabric  or  paper  treated  with  a 
material  which  will  resist  sim;  rain,  and  frost.  Among  the  compositions  for 
this  purpose  are  the  following." 

Then  follow  23  formulae,  of  which  the  one  which  to  us  seems  the 
nearest  the  patent  is  the  following:  "Sifted  gravel,  3;  pulverized 
brick,  0.5;  litharge,  0.12;  linseed  oil,  0.25;  Japan  varnish,  0.08"— the 
numerals  evidently  indicating  the  number  of  parts  of  each  ingredient. 

[3]  Whether  all  of  these  ingredients  are  to  be  mixed  into  a  mass 
and  thus  applied,  or  whether  the  dry  materials  are  to  be  mixed  to- 
gether and  then  spread  upon  a  sticky  substance  applied  to  the  roofing 
sheets,  is  not  apparent  from  the  article.  If  the  former,  then  the  court 
surely  could  not  judicially  say  that  such  a  product  would  suggest  the 
patented  device.  "Pulverized  brick"  is  brick  which  is  reduced  to  a 
powder,  and  this  ingredient  of  a  mixture,  as  appears  from  Knight, 
does  not  of  absolute  necessity  suggest  the  "comparatively  coarse  par- 
ticles of  baked  earthy  materials  of  predetermined  coloring"  of  the 
patent  claim  1,  spread  upon  and  adhering  to  the  sheet.  Nor  does 
the  Knight  formula  require  or  permit  the  court  of  its  judicial  knowl- 
edge to  adjudge  that  such  a  mixture  of  various  materials,  of  which 
pulverized  brick  is  so  small  a  component  part,  is  the  product  of  the 
patent,  or  would  necessarily  suggest  the  patented  article,  whose  sur* 
face  is  composed  of  the  particles  of  baked  earthy  materials,  unmixed 
with  other  things. 
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It  may  be  possible  that  through  evidence  of  those  skilled  in  the  art 
connection  between  the  Knight  formula  and  the  patented  article  would 
abundantly  appear.  But  this  cannot  be  adjudged  from  the  face  of  the 
bill. 

It  is  urged  that  the  court  judicially  knows  that  gravel  and  the  like 
substances  for  surfacing  roofs,  through  being  spread  upon  a  sticky 
coating  such  as  tar  were  in  long  and  common  use  before  Wright,  and 
that  brick  and  other  baked  earthy  substances,  being  likewise  old,  the 
emplo)mient  of  brick  particles  in  the  place  of  gravel  and  like  substances 
was  simply  and  only  the  substitution  of  one  for  another  of  well-known 
materials,  not  involving  any  invention.  Conceding  that  gravel  and  such 
substances  were  in  well-known  and  general  prior  use  for  such  purpose, 
and,  of  course,  that  brick  is  old,  can  it  be  judicially  said  that  in  thus 
surfacing  the  roofing  sheets  with  coarse  baked  earthy  particles  as  pro- 
vided in  the  patent  a  novel  and  useful  result  has  not  been  achieved,  and 
that  therein  invention  is  in  no  event  involved?  The  Patent  Office  pre- 
sumably found  novelty  and  utility  in  Wright's  invention,  and  the  pre- 
sumption of  the  validity  of  the  patent  which  it  granted  may  not  lightly 
be  set  at  naught. 

We  deem  it  within  the  range  of  possible  conception  that  there  may  be 
extant  evidence  which  might  bring  this  patent  within  the  class  of  cases 
of  which  Westmoreland  Specialty  Co.  v.  Hogan,  167  Fed.  327,  93  C.  C. 
A.  31,  is  typical.  There  a  patent  was  upheld  for  a  celluloid  cap  for 
salt  shakers  because  it  appeared  from  the  evidence  that  by  the  sub- 
stitution of  celluloid  for  metal  as  theretofore  used  a  distinctly  novel 
and  beneficial  result  was  achieved  involving  invention,  even  though 
such  result  or  possibility  was  not  pointed  out  in  the  patent,  and  at  the 
time  of  the  grant  was  unknown  to  the  patentee. 

In  George  Frost  Co.  v.  Cohn  et  al.,  119  Fed.  505,  56  C.  C.  A.  185  (2d 
C.  C.  A.),  the  patent  consisted  in  the  substitution  of  rubber  for  metal 
in  a  hose  supporter,  and  the  court,  sustaining  the  patent,  said: 

"It  is  not  necessary  to  the  patentable  novelty  of  a  device,  which  consists 
in  emplojrlng  a  new  material  for  an  old  one  in  constructing  one  of  its  parts, 
that  the  substitution  should  involve  the  discovery  or  utilization  of  an  unknown 
or  unexpected  property  of  the  material.  This  is  one  of  the  tests  of  patentable 
novelty,  but  It  is  not  the  only  one.  Whether  the  feature  of  novelty  is  the 
employment  of  a  new  material,  or  a  change  of  adaptation  In  other  respects, 
the  inquiry  always  is  whether  what  was  done  involved  the  exercise  of  inven- 
tive faculty  as  distinguished  from  the  ordinary  skiU  of  the  calling." 

Hotchkiss  v.  Greenwood,  11  How.  248,  13  L.  Ed.  683,  the  "door 
knob"  case,  urged  as  here  controlling,  is  hardly  applicable  at  this  stage 
of  the  litigation.  That  involved  an  action  at  law  for  damages  for 
infringement  of  a  patent  granted  for  door  knobs  of  baked  clay  or 
porcelain  material.  The  court  charged  the  jury  inter  alia  that  if  from 
the  evidence  the  jury  believe  "no  more  ingenuity  was  required  to  con- 
struct a  knob  in  this  way  than  that  possessed  by  ordinary  mechanics 
acquainted  with  the  business,  the  patent  was  invalid,  and  the  plain- 
tiffs were  not  entitled  to  a  verdict."  The  jury  found  for  the  defend- 
ant, and  the  Supreme  Court  sustained  the  judgment  rendered  on  the 
verdict,  saying  in  concluding  the  majority  opinion : 
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**If  the  foregoing  view  of  the  Improvement  claimed  in  this  patent  he  correct, 
it  is  quite  apparent  that  there  was  no  error  in  the  submission  of  the  questions 
presented  at  the  trial  to  the  jury;  for  unless  more  ingenuity  and  skill  in 
applying  the  old  method  of  fastening  the  shank  and  the  knob  were  required  in 
the  application  of  it  to  the  clay  or  porcelain  knob  than  were  possessed  by  an 
ordinary  mechanic  acquainted  with  the  business,  there  was  an  absence  of 
that  degree  of  skill  and  ingenuity  which  constitute  essential  elements  of  every 
Invention.  In  other  words,  the  improvement  is  the  work  of  the  skillful  me- 
chanic, not  that  of  the  inventor.*' 

In  Krell  Auto  Grand  Piano  Co.  v.  Story  &  Clark  Co.,  207  Fed.  946, 
125  C.  C.  A.  394,  with  reference  to  an  appeal  from  a  decree  dismissing 
on  demurrer  a  bill  for  infringement  of  patent,  we  said  the  following, 
which  accurately  describes  the  situation  in  the  instant  case  as  we 
view  it: 

"Granting  that  appellees*  showing  and  argument,  in  the  absence  of  other 
evidence,  might  justify  a  finding  that  the  defense  of  want  of  invention  was 
sustained,  we  cannot  find  as  a  fact  that  judicial  knowledge  extends  to  the 
point  of  knowing  that  appellant  can  produce  no  competent  and  relevant  evi- 
dence in  support  of  the  patent's  presumptive  validity  and  in  ajQtagonism  of 
the  inference  of  ultimate  fact  sought  to  be  drawn  from  the  evidence  for  the 
defense." 

The  decree  of  the  district  court  is  reversed,  and  the  cause  remanded, 
with  direction  to  deny  the  motion  to  dismiss  the  bill. 


(239  Fed.  539) 
ASBESTOS  SHINGLE,  SLATE  &  SHEATHING  CO.  et  al.  v.  ASBESTOS 

SHINGLE  CO. 

(Circuit  CJourt  of  Appeals,  Seventh  Circuit    January  2,  1917.) 

No.  2398. 

Patents  ^=>313 — Suit  fob  Infringement — Dismissal  on  Motion. 

The  dismissal  of  a  bill  for  infringement  of  a  concededly  valid  patent 
on  motion  based  on  complainants*  answers  to  Interrogatories  propounded 
under  equity  rule  58  (198  Fed.  xxxlv,  115  C.  C.  A.  xxxiv)  held  error,  as 
not  justified  by  such  answers. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

Suit  in  equity  by  the  Asbestos  Shingle,  Slate  &  Sheathing  Company 
and  Hans  Hatschek  as  executor  against  the  Asbestos  Shingle  Company. 
Decree  for  defendant,  and  complainants  appeal.    Reversed. 

This  is  a  suit  for  alleged  infringement  of  reissued  patent  No.  12594  to  Ludwig 
Hatschek  for  improvements  in  the  manufacture  of  imitation  stone  plates, 
slabs,  or  tiles,  for  the  process  as  well  as  for  the  product.  The  process  covered 
by  his  patent  consists  in  mixing  hydraulic  cement  with  comminuted  fibrous  sub- 
stance such  as  asbestos,  in  the  presence  of  a  large  bulk  of  water,  and  the  con- 
tinued agitation  of  the  mixture  until  there  is  formed  a  watery  pulp  capable 
of  being  worked  through  a  cardboard  machine,  whereby  the  thin  paste  con- 
taining the  cement  and  fiber  is  conveyed  to  and  upon  an  endless  rotating  por- 
ous fabric  through  which  the  water  flows  ofiT,  leaving  a  layer  of  the  intermixed 

tt=s»For  oUier  cases  see  same  topic  ft  KEY-NUMBER  In  aU  Key-Numbered  Digests  A  indexes 
152  C.C.A.— 27 


Digitized  by  VjOOQiC 


418  152  C.  C.  A.  BBPOBTS 

fiber  and  cement,  wWch  layer  Is  wonnd  npon  a  rotating  cylinder,  and,  when 
the  superposed  layers  have  attained  sufficient  thickness,  are  removed  from  the 
roller,  and  cut  and  pressed  Into  the  desired  shape,  whereupon  the  layers, 
though  apparent  in  the  product,  become  thoroughly  amalgamated,  the  cement 
In  the  embedded  fiber  sets  and  the  product  becomes  hard,  but  somewhat  elas- 
tic and  tough,  capable  of  being  cut,  sawed  or  nailed,  specially  adapting  it  for 
use  as  a  substitute  for  wooden  shingles,  slate,  tile,  and  the  like. 

The  bill  is  in  the  usual  form,  asking  Injunctive  relief  against  future  infringe- 
ment, and  to  it  defendant  filed  answer,  denying  infringement,  and  aHeginiT 
that  its  product  is  produced  by  a  process  shown  in  certain  letters  patent  of 
the  United  States  to  one  Norton,  all  applied  for  and  Issued  more  than  three 
years  after  the  date  of  the  reissued  patent,  Norton's  patents  being  Nos.  979,547, 
979,548,  1,140.702,  1,140,703  and  1.140,704,  and  copies  thereof  are  attached  to 
the  answer  as  exhibits.  The  answer  further  states  that  all  of  the  alleged  in- 
fringing product  which  the  defendant  Is  charged  with  having  made  and  sold 
is  like  a  specimen  of  such  product  which  is  made  a  part  of  the  answer  as 
"Defendant's  Exhibit,  Defendant's  Product." 

Norton's  patent  No.  979,547  is  for  a  process  for  producing  stone  slabs  suit- 
able for  shingles  and  the  like,  by  thoroughly  mixing  together  dry  cement  and 
finely  divided  asbestos,  and  in  the  dry  state  feeding  it  upon  a  belt  which  passes 
through  rolls  which  compress  the  band  of  mixed  dry  materials,  after  which 
sufficient  water  Is  applied  from  above  to  saturate  the  moving  band  of  mixed 
materials,  which  then  passes  through  another  set  of  compressing  rolls,  and 
is  cut  into  the  desired  lengths  and  pressed  into  shapes  as  required.  One  of 
the  other  Norton  patents  is  for  the  process  of  passing  the  dry  material  on  to 
the  belt,  and  the  other  Norton  patents  are  for  various  machines  for  making 
the  product  in  accordance  with  the  said  Norton  processes. 

After  filing  the  answer,  defendant,  pursuant  to  Equity  Rule  58  (198  Fed. 
xxxiv,  115  O.  O.  A.  xxxiv),  filed  interrogatories  to  be  answered  under  oath  by 
plaintiffs,  which  are  as  follows : 

"(1)  By  your  allegation  in  the  paragraph  marked  *Fifth'  in  the  bill  of  com- 
plaint herein  that  the  defendant  since  the  issuance  of  the  plaintiffs'  reissued 
letters  patent  in  suit  has  manufactured  according  to  the  process  of  said  let- 
ters patent,  and  has  offered  for  sale,  within  the  Northern  District  of  Illinois, 
and  elsewhere  in  the  United  States  asbestos  shingles  of  material  containing, 
embodying,  and  employing  the  inventions  claimed  in  said  reissued  letters  pat- 
ent, do  you  mean  that  the  infringement  consisted  in  the  manufacture  accord- 
ing to  any  of  the  processes  set  out  in  any  of  the  copies  of  Norton  patents 
marked  and  filed  as  exhibits  herein  (copies  of  which  have  been  served  on  your 
solicitor)  of  asbestos  shingles  or  other  material,  or  in  the  sale  of  the  product 
or  products  of  such  process  or  processes  as  represented  by  the  specimen  mark- 
ed 'Defendant's  Exhibit,  Defendant's  Product' 

"(2)  If  your  answer  to  the  first  interrogatory  herein  is  in  the  affirmative, 
then  which  process  or  processes  set  out  in  said  Norton  letters  patent,  or  the 
manufacture  or  sale  of  what  product,  or  products  of  said  processes,  infringe 
plaintiffs'  reissued  letters  patent  in  suit. 

"(3)  If  your  answer  to  the  first  interrogatory  herein  is  in  the  negative,  then 
what  other  process  or  processes  has  defendant  used,  and  what  other  product 
or  products  has  it  made  and  sold  which  you  do  charge  to  infringe  the  reissued 
letters  patent  in  suit? 

To  these  interrogatories  plaintiffs  filed  the  following  answers : 

•'I.  To  interrogatory  1,  yes,  and  in  the  use  of  the  machines  described  in  all 
olS  said  patents  in  such  manner  and  accompanied  by  such  acts  as  to  perform 
the  process  and  produce  the  product  of  the  said  Hatschek  patent  in  suit" 

"II.  In  answer  to  interrogatory  2  all  of  the  said  patents  and  the  products 
thereof,  and  the  process  and  products  resulting  from  the  use  of  the  machines 
and  the  performance  of  the  acts  set  forth  in  the  above  answer  I." 

\'Plaintlff  does  not  intend  by  this  bill  of  particulars  to  limit  ita  rights  to 
show  at  the  trial  performance  of  any  and  all  acts  in  conjunction  with  said 
nuichines  tending  to  show  the  use  of  the  same  in  such  manner  as  to  practice 
the  process  and  produce  the  product  of  the  Hatschek  patent  in  suit    Plaintiff 


Digitized  by  VjOOQIC 


ASBESTOS  SHINGLE,  S.  A  S.  GO.  V.  ASBESTOS  SHINGLE  OO.         419 

also  reserves  the  right  of  applying  at  any  time  before  trial  to  move  for  leave 
to  modify  its  bill  of  particulars  hereinbefore  set  forth." 

Defendant  then  moved  to  dismiss  the  bill,  and  the  court  granted  the  motion 
and  dismissed  the  bill  for  want  of  equity. 

Clifton  V.  Edwards,  of  New  York  City,  for  appellants. 
A.  Parker  Smith,  of  New  York  City,  for  appellee. 

Before  KOHLSAAT,  MACK,  and  ALSCHULER,  Circuit  Judges. 

ALSCHULER,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  procedure  under  equity  rule  58,  as  followed  in  this  case,  was  sanc- 
tioned by  this  court  in  Bronk  v.  Charles  H.  Scott  Co.,  211  Fed.  338,  128 
C.  C.  A.  17,  where  it  is  said : 

"If  the  decree  cannot  be  sustained  by  an  application  of  the  law  to  the  facts 
admitted  by  appellant  in  her  bill  and  in  her  answers  to  appellee's  interrogato- 
ries, the  cause  must  be  remanded  for  trial  in  due  course.  Undoubtedly  the 
purpose  of  authorizing  interrogatories  was  to  enable  the  court  to  make  a  sum- 
mary disposition  of  a  cause  by  applying  the  law  to  an  admitted  state  of  facts ; 
but,  when  the  facts  are  not  admitted,  neither  that  rule  nor  any  other  war- 
rants a  summary  disposition  on  affidavits  or  other  untested  showings  by  the 
party  moving  for  the  summary  disposition,  in  lieu  of  proofs  duly  taken  with 
proper  opportunity  for  the  adversary  to  cross-examine." 

In  the  instant  case  no  question  arises  of  the  validity  of  the  patent 
in  suit.  It  was  the  subject  of  Utigation  in  Asbestos  Shingle,  Slate  & 
Sheathing  Co.  v.  Rock  Fiber  Mfg.  Co.  (D.  C.)  217  Fed.  66,  where 
Circuit  Judge  Baker,  sitting  in  the  District  Court  for  the  Northern 
District  of  Illinois,  held  it  to  be  an  invention  "that  is  broad  and  meri- 
torious"; and  its  validity  is  here  conceded.  The  defense  of  nonin- 
fringement is  the  only  one  which  this  record  raises.  The  bill  broadly 
and  aptly  charges  infringement,  and  is  upon  its  face  entirely  sufficient. 
To  dismiss  it  on  motion  would  be  unwarranted,  unless  from  the  an- 
swers to  the  interrogatories  it  so  clearly  appears  that  the  defendant  did 
not  infringe  the  patent  in  suit  that  the  court  can  say  that  under  no  ad- 
missible evidence  which  might  by  any  possibility  exist  can  the  conclu- 
sion of  noninfringement  be  avoided. 

If  it  were  conceded  that  the  process  of  the  Norton  patents  and  the 
product  of  the  Norton  machines  produced  through  following  such 
process  do  not  and  cannot  infringe  the  Hatschek  process  and  product, 
we  are  nevertheless  first  confronted  with  the  inquiry  whether  from  the 
answers  to  the  interrogatories  it  does  conclusively  appear  that  the  al- 
leged infringing  process  follows  exclusively  the  Norton  patents,  and 
that  the  product  is  the  result  solely  of  the  Norton  processes. 

In  its  first  interrogatory  defendant  asked,  in  substance,  whether  by 
its  charge  of  infringement  plaintiffs  meant  that  the  infringement  con- 
sisted in  the  manufacture  according  to  any  of  the  processes  set  out 
in  the  Norton  patent,  or  in  the  sale  of  products  of  such  processes  as 
represented  by  the  specimen  filed  and  marked  "Defendant's  Exhibit, 
Def endant!s  Product."    To  this  interrogatory  plaintiffs  replied : 

"Yes,  and  in  the  use  of  the  machines  described  in  all  of  said  patents  in  such 
manner  and  accon^anled  by  such  afcts  as  to  perform  the  process  and  produce 
the  product  of  the  said  Hatschek  patent  in  suit." 
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If  what  follows  the  word  "yes"  were  discarded,  the  answer  then 
might  be  considered  an  unequivocal  admission  by  plaintiffs  that  the 
alleged  infringing  process  and  product  followed  strictly  the  Norton 
patents.  But  by  what  right  may  we  disregard  this  part  of  the  an- 
swer? The  entire  answer  is  in  effect  a  statement  that,  while  the  ma- 
chines of  the  Norton  patent  were  used  in  producing  defendant's 
product,  yet  the  machines  were  also  used  in  such  manner,  accompanied 
by  such  acts,  that  the  machines  performed  the  processes  and  produced 
the  product  of  the  Hatschek  patent.  Whether  in  fact  the  machines 
can  or  cannot  be  so  operated  as  to  produce  such  result  we  do  not 
know,  and  surely  the  court  cannot,  of  its  judicial  knowledge,  alone  de- 
termine. Possibly  on  further  application  to  the  court  plaintiffs  might 
have  been  required  to  amplify  their  answer  by  stating  the  nature  of 
the  use  of  the  machines,  and  of  the  accompanying  acts  which  the  an- 
swer charges  result  in  the  infringement  of  Hatschek's  patent.  But 
the  record  discloses  no  steps  to  require  such  further  disclosure,  and  we 
must  consider  the  answers  as  we  find  them,  giving  effect  to  each  and 
every  part  thereof. 

The  answer  to  the  second  interrogatory  does  not  afford  further 
light.  Plaintiffs  are  there  asked  to  point  out  which,  if  any,  of  the 
processes  or  products  of  the  Norton  patents  ai^  claimed  to  infringe 
the  reissued  patent  in  suit,  and  the  answer  is,  "All  of  them,"  and  this 
answer  again  asserts  infringement,  as  it  is  asserted  in  the  first  answer 
after  the  word  "yes."  The  third  interrogatory  was  not  answered. 
From  these  answers  it  cannot  be  concluded  that  the  general  charge  of 
infringement  as  made  in  the  bill  is  limited  to  such  infringement,  if 
any,  as  would  arise  from  a  strict  following  of  the  teachings  of  the  Nor- 
ton patents,  and  by  no  possibility  from  a  deviation  therefrom  in  such 
manner  as  to  involve  infringement  of  Hatschek. 

Under  these  circumstances  there  was  error  in  dismissing  the  bill 
on  motion,  and  the  decree  is  therefore  reversed,  with  direction  to  the 
District  Court  to  deny  the  motion  to  dismiss  the  bill. 
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(2:^9  Fed.  543) 

VACUUM  CLEANER  CO.  v.  INNOVATION  ELECTRIC  CO.,  Inc. 

(Circuit  Court  of  Appeals,  Second  Circuit.     December  20,  1916.) 

No.  132. 

1.  Patents  ^==>328 — ^Validity  and  Infringement — Vacuum  Cleaner. 

The  Kenney  patent,  No.  847,947,  for  a  vacuum  cleaner,  was  not  antici- 
pated, and  discloses  Invention  of  a  fundamental  character,  which  entitles 
its  claims  to  a  broad  construction ;   also  held  Infringed. 

2.  Patents  ^=>176 — Construction  of  Claims — "Narrow." 

The  word  "narrow,"  as  used  Ini  the  claims  of  a  patent  In  describing 
the  inlet  slot  of  a  vacuum  cleaner,  is  not  to  be  regarded  as  imposing  an 
exact  mathematical  limitation,  or  as  depriving  the  patentee  of  any 
variation  consistent  with  the  principle  of  operation  of  the  device. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  §§  250%-252. 

For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Narrow.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  the  Vacuum  Cleaner  Company  against  the  Inno- 
vation Electric  Company,  Incorporated.  Decree  for  complainant,  and 
defendant  appeals.    Affirmed. 

For  opinion  below,  see. 234  Fed.  942. 

This  is  an  appeal  from  a  decree  of  the  District  Court  for  the  South- 
em  District  of  New  York,  adjudging  valid  the  fourth  claim  of  letters 
patent  No.  847,947,  and  granting  a  permanent  injunction  against  in- 
fringement and  an  accounting  of  profits  and  damages  subsequent  to  Oc- 
tober, 1915.  The  patent  is  for  a  vacuum  cleaner,  and  was  before  Judge 
Mayer,  who  heard  the  present  case,  in  the  prior  case  of  Vacuum  Clean- 
er Co.  V.  American  Rotary  Valve  Co.  (D.  C.)  227  Fed.  998,  where  it  was 
held  valid  as  to  claims  1,  3,  and  4,  and  infringed. 

Francis  W.  Parker,  of  Chicago,  111.,  and  A.  L.  Kent,  of  New  York 
City,  for  appellant. 

Charles  Neave,  William  G.  McKnight,  and  Frank  C.  Cole,  all  of  New 
York  City,  for  appellee. 

Before  WARD  and  ROGERS,  Circuit  Judges,  and  AUGUSTUS  N. 
HAND,  District  Judge. 

AUGUSTUS  N.  HAND,  District  Judge.  [1]  The  fourth  claim  of 
the  patent,  which  alone  is  in  question  in  this  suit,  reads  as  follows : 

"4.  A  cleaner  comprising  a  suction  chamber,  provided  with  a  narrow  inlet- 
slot,  the  slot  being  bounded  and  defined  by  lips  which  lie  in  the  contact-sur- 
face of  the  cleaner,  with  the  outward  mouth  of  the  slot  lying  in  the  plane  of 
this  contact-surface  substantially  as  described.'* 

The  patentee  in  his  specification  says : 

*The  object  of  the  invention  is  to  provide  an  apparatus  by  which  the  clean- 
ing or  removing  of  dust  may  be  accomplished  with  ease  and  dispatch  and  to 
practically  clean  any  suitable  surface,  object,  or  article  from  every  adhering 
particle  of  dust  or  dirt  which  can  be  removed." 

"In  the  present  invention  suction  is  utilized,  so  that  the  dust  or  dirt  is 
sucked  into  the  apparatus  and  entirely  removed  from  the  compartment  or 
room  in  which  the  dust  was  originally.    The  apparatus  employed  comprises  in 

^s»For  other  cases  sm  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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combination  a  fiuction-nozzle  adapted  to  be  moved  over  the  surface  to  whidi 
Jt  is  applied  for  cleaning  and  having  a  narrow  inlet-slot,  a  suction-creating 
device  capable  of  maintaining  a  sufficient  vacuum,  and  impurities-collecting 
means  between  the  nozzle  and  suction-creating  device  and  suitably  connected 
therewith  for  removing  the  impurities  from  the  air.  When  the  apparatus  Is 
employed  for  cleaning  carpets  or  other  fabrics,  the  air  is  forced  to  penetrate 
the  fabric  at  the  suction-nozzle,  whereby  the  dust  is  removed  from  the  body 
of  the  fabric  as  well  as  from  the  surface  without  subjecting  the  fabric  to  any 
mechanical  action  that  will  wear  it  away." 

"The  slot  is  restricted  and  narrow,  and  the  bounding  and  defining  lips 
thereof  are  so  disposed  that  the  outward  mouth  of  the  slot  lies  in  what  when 
the  cleaner  is  in  use  constitutes  the  contact-surface  of  the  implement,  so  that 
it  will  hug  the  surface  to  be  cleaned." 

Defendant  earnestly  insists  that  the  vital  elements  of  claim  4  are: 

(1)  A  suction  chamber  of  large  cross-section  as  compared  with  its 
inlet-slot  and  as  distinguished  from  an  open-mouthed  box. 

(2)  A  narrow  slitlike  slot  less  than  one-half  inch,  and  preferably  not 
more  than  one-eighth  inch  in  width. 

(3)  Lips  protruding  at  the  sides  of  the  slot  so  close  together  that  they 
can  be  forced  down  into  cracks  and  crevices  and  deep  into  the  carpet, 
and  will  permit  the  tool  to  be  rocked  by  its  rigid  handle  without  dis- 
placement of  the  lips. 

In  regard  to  the  suction-chamber,  claim  4  of  the  patent  in  suit  first 
appeared  as  claim  1  of  Kenney's  application,  serial  No.  147,968,  filed 
March  16,  1903,  which  afterwards  resulted  in  patent  No.  847,948.  The 
only  difference  in  the  language  of  the  two  claims  is  that  claim  1  orig- 
inally described  the  inlet-slot  as  "restricted,"  whereas,  later,  it  was, 
upon  amendment,  described  as  "narrow."  In  the  application  for  pat- 
ent No.  847,948,  Kenney  said : 

'*The  suction-chamber  in  the  stock  is  merely  a  communicating  passage-way 
for  the  air  between  the  slot  and  the  tubular  portion  of  this  passage-way.  It 
is  of  sufficient  capacity  to  freely  allow  the  air  to  pass,  and  is  without  sharp 
comers  or  enlarged  portions  where  the  velocity  of  the  air  can  become  reduced 
and  the  dust  deposited." 

This  claim  was  rejected  by  the  primary  examiner  on  the  patents  to 
Howard  and  Thurman,  among  others.  On  appeal  from  his  decision, 
the  board  of  examiners  said  (Record  page  1002) : 

"Claim  1  Is  rejected  by  the  examiner  upon  the  patents  to  Howard  and 
Thurman. 

"Thurman's  patent  was  granted  on  an  application  filed  December  17,  1901. 
This  applicant  has  on  file  another  appUcation  filed  November  29,  1901,  serial 
No.  84,058,  disclosing  the  subject-matter  of  this  claim.  Thurman's  patent  is 
therefore  too  late  in  date  to  be  an  anticipation. 

**The  patent  to  Howard  shows  a  suction-nozzle  for  use  in  a  device  of  this 
kind,  which  has  a  long  narrow  slot,  but  Instead  of  lying  in  the  plane  of  the 
contact-surface,  the  end  of  the  nozzle  is  arc-shaped.  While  the  difference  in 
structure  is  small,  the  curve  on  the  end  of  the  nozzle  would  render  the  device 
inoperative  for  the  appellant's  purpose.  This  daim  is,  in  our  opinion,  allow- 
able." 

The  examiners  in  chief  thereupon  reversed  the  examiner  as  to  claim 
1,  and  ordered  it  transferred  to  the  application  for  the  patent  in  suit, 
and  it  was  so  transferred  and  became  claim  4  hereof.  It  seems  clear 
therefore  that  the  statement  in  the  specification  of  the  application  from 
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which  this  claim  was  taken,  to  the  effect  that  a  suction  chamber  "is 
merely  a  communicating  passage-way  for  the  air  between  the  slot  and 
the  tubular  portion  of  this  passage-way/'  is  to  be  fairly  regarded  as 
the  construction  put  by  Kenney  himself  upon  the  words  **suction- 
chamber."  It  may  be  added  that  the  definition  of  a  suction-chamber 
given  above  is  the  only  specific  definition  given  of  it  throughout  the 
various  Kenney  applications  in  which  the  word  is  used,  and  nowhere 
is  it  said  that  it  must  be  relatively  lar^e.  The  argument  advanced  by 
defendant  that  the  definition  of  "suction-chamber"  referred  to  above 
related  only  to  certain  structures  in  application,  serial  No.  147,968,  is 
not  convincing.  Not  only  do  these  structures  resemble  those  in  the 
patent  in  suit,  but  the  transfer  of  the  claim  to  the  patent  in  suit  by 
the  direction  of  the  board  of  examiners  naturally  leads  to  the  conclu- 
sion that  the  claim  as  there  construed  was  especially  applicable  to  the 
present  patent.  Furthermore,  it  seems  to  be  agreed  by  both  experts 
that  the  equalization  of  the  suction  at  the  mouth  of  the  slot  is  princi- 
pally regulated  by  the  closeness  of  the  contact  of  the  lips  of  the  slot 
to  the  carpet  or  other  contact-surface,  and  that  a  large  chamber  is  not 
necessary  to  prevent  an  inequality  between  the  flow  of  air  in  the  middle 
and  at  the  extreme  ends  of  the  slot,  except  in  cases  where  there  is  not 
a  sealing-contact.  A  large  suction-chamber  would  appear,  therefore, 
to  be  unnecessary  for  the  practical  working  of  the  vacuum  cleaner,  as 
well  as  not  embodied  in  several  of  the  complainant's  devices  shown  in 
the  patent  drawings,  or  in  certain  of  those  in  commerial  use. 

As  for  the  width  of  the  slot,  it  is  true  that  Kenney  in  his  arguments 
before  the  Patent  Office  recommended  a  slot  not  more  than  one-six- 
teenth, and  in  another  place  not  more  than  one-eighth  of  an  inch  wide. 
No  width  of  the  slot,  however,  is  prescribed  either  in  the  claim  or  the 
specification.  It  must  be  a  "narrow  inlet-slot."  That  it  need  be  of  no 
fiixed  width,  however,  is  manifest  from  the  specification  which  pro- 
vides : 

"By  adjustiDg  the  front  or  toe  section  25b  of  the  bottom  plate  to  op  from 
the  section  25a  the  slot  may  be  narrowed  or  widened  according  to  the  work 
required," 

The  term  "narrow  inlet-slot"  is  one  of  degree,  and  while  the  com- 
plainant's cleaner  in  commercial  use  has  a  narrow  slot  not  exceeding 
one-half  inch,  and  the  file  wrapper  indicates  that  he  had  a  preference 
for  a  slot  only  one-sixteenth  of  an  inch  in  width,  yet  the  defendant's 
slot  is,  comparatively  speaking,  narrow.  Defendant's  cleaner  "Liber- 
ty" has  a  slot  of  1^^  inches,  and  the  "Magic"  of  three- fourths  to  seven- 
eighths  of  an  inch.  The  complainant  was  the  first  to  design  a  commer- 
cially successful  vacuum  cleaner  and  ib  entitled  to  have  a  broad  inter- 
pretation given  to  the  claims  of  the  patent.  The  defendant  has  produc- 
ed a  device  operating  on  a  like  principle,  which  removes  less  dirt  from 
the  carpet  than  complainant's  device  because  it  employs  a  lower  vacu- 
um. It  employs  this  lower  vacuum  to  prevent  the  larger  slot  from 
sticking  to  Ae  door. 

The  contention  of  the  defendant  that  the  patent  in  suit  calls  for  a 
device  with  protruding  lips  is  wholly  untenable,  for  the  reason  that 
the  specification  in  discussing  the  hand  implement  says : 
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••♦  ♦  ♦  The  slot,  where  the  shoe  has  a  flat  bottom  of  considerable  ex- 
tent, may  be  provided  with  projecting  lips  24a,  24l>,  formed,  respectively,  on 
the  bottom  sections  25a,  25W* 

Not  only  do  the  words  of  the  specification  make  the  use  of  protrud- 
ing lips  optional,  but  the  drawings,  figures  9  and  11,  apparently  indi- 
cate no  such  lips.  The  inventor  undoubtedly  contemplated  a  machine 
that  made  a  close  contact  with  the  carpet  He  says,  on  page  2,  line  3S, 
of  the  specification : 

*'The  slot  is  restricted  and  narrow,  and  the  bounding  and  defining  lips 
thereof  are  so  disposed  that  the  outward  mouth  of  the  slot  Ues  in  what  when 
the  cleaner  is  in  use  constitutes  the  contact-surface  of  the  implement,  so  that 
it  wUl  hug  the  surface  to  be  cleaned." 

This  result  is  accomplished  by  both  the  complainant's  and  defend- 
ant's devices.  While  the  cleaner  of  the  defendant  is  elevated  upon  rol- 
lers, it  still  comes  in  close  contact  by  the  suction  which  brings  the  car- 
pet up  to  the  lips  of  the  cleaner. 

The  Cummings  patent,  No.  460,935,  the  British  patent  to  Howard 
and  Taite,  No.  10,271,  of  1896,  and  the  American  patent  to  Thurman, 
No.  695,967,  of  March  25,  1902,  are  relied  upon  by  the  defendant  to 
establish  anticipation  of  Kenney's  patent,  or  at  least  lack  of  invention 
on  the  part  of  Kenney. 

The  Ctunmings  patent  does  not  seem  to  have  met  with  any  commer- 
cial success,  or  to  have  been  a  practicable  device.  The  son  of  Cum- 
mings testified  that  his  cleaner  was  mounted  upon  a  truck,  and  had  a 
hood  that  was  about  8  inches  wide  by  12  inches  long.  Indeed  the  orig- 
inal device  was  12  by  14,  and  the  narrower  slot  was  the  result  of  re- 
duction after  experiment.  The  inventor,  of  course,  found  that  the 
cleaner  stuck  to  the  floor,  and  had  the  power  reduced  accordingly.  He 
attempted  to  market  this  device  for  about  2^^  years  without  success, 
although  his  financial  resources  seem  to  have  been  quite  as  great  as 
Kenney's.  Neither  the  specification,  drawings,  nor  the  history  of  the 
Cummings'  device,  as  related  by  his  son,  indicate  that  he  understood 
the  vacuum  cleaner  process  which  Kenney  first  made  practicable. 

The  patent  to  Howard  and  Taite  calls  for  a  suction  chamber  having 
a  flattened,  flaring  front,  on  the  lower  side  of  which  is  an  elongated 
narrow  inlet  aperture  that  may  be  of  arc-shape.  While  the  specification 
does  not  require  an  arc-shape  apparatus,  yet  all  the  diagrams  indicate 
that  design,  and  there  is  no  evidence  that  any  other  design  was  ever 
used,  or  that  the  device  ever  met  with  any  commercial  success.  The 
examiners  in  chief  allowed  claim  4  in  spite  of  this  reference,  and  over- 
ruled the  primary  examiner,  saying  that  "the  curve  on  the  end  of  the 
nozzle  would  render  the  device  inoperative."    (Record,  p.  1003). 

We  do  not  find  that  Howard  and  Taite  realized  the  value  of  a  seal- 
ing contact  between  the  cleaner  and  the  carpet,  which  their  device  cer- 
tainly did  not  show. 

The  Thurman  patent  is  clearly  not  applicable.  The  specification  de- 
scribes a  blast  nozzle,  and  the  inventor  does  not  appear  to  have  at- 
tempted to  design  a  vacuum  cleaner,  or  to  have  understood  the  process 
of  vacuum  cleaning. 

[2]  It  is  further  contended  by  the  defendant  that  the  words  "narrow 
inlet-slot"  should  either  be  confined  to  a  very  narrow  slot  of  one-half 
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inch  in  width  or  under,  or  should  be  regarded  as  void  for  indefinite- 
ness.  It  was  said  by  this  court  in  the  recent  <;ase  of  Eibel  Process  Co. 
V.  Remington-Martin  Co.,  234  Fed.  624,  148  C.  C.  A.  390,  where  it  had 
been  urged  in  argument  that  such  words  as  "substantial  elevation," 
''high  elevation,"  and  "rapidly"  rendered  the  claims  void  for  indefinite- 
ness  and  uncertainty: 

"It  is  diflBcult  to  lay  down  a  rule,  and  It  is  best  to  confine  the  test  of  indefl- 
niteness  to  the  facts  of  a  particular  case.  Where,  as  here,  the  principle  of 
operation  is  made  clear,  ♦  •  •  and  the  worker  in  the  art  has  no  difficulty 
in  following  the  directions,  then  a  claim  using  the  phraseology  of  claims  1, 
2,  and  3  wm  not  be  held  invalid.  Any  other  construction  might  readily  result 
in  depriving  a -meritorious  invention  of  its  commercial  value." 

The  District  Judge,  upon  the  application  for  a  preliminary  injunc- 
tion, said: 

"Obviously,  'narrow*  cannot  be  defined  within  exact  mathematical  limits. 
Kenney  produced  a  vacuum  as  distinguished  from  an  air  current.  The  tool 
had  a  narrow  inlet-slot  and  made  a  seallng-contact  with  the  surface  to  be 
cleaned.  The  specification  and  the  claims  did  not  limit  Kenney  to  exact 
mathematical  dimensions,  for  to  have  done  so  would  have  rendered  the  patent 
useless,  and  would  have  amounted  to  an  open  invitation  to  avoid  infringement 
by  means  of  slight  changes.  Narrow,  of  course,  does  not  mean  as  wide  as  the 
Atlantic,  nor  as  restricted  as  the  eye  of  a  needle.  It  means  the  width  rela- 
tively which,  in  conjunction  with  the  other  elements  relied  on  produces  the 
vacuum  result,  whereby  the  dirt  is  sucked  up  and  not  blown  up  as  in  the  air- 
current  principle ;  and,  of  course,  the  device  must  be  operative  because  pat- 
ents are  not  abstractions  but  real  things." 

The  Cummings  device,  as  originally  made,  had  an  opening  12  inches 
by  14.  In  other  words,  it  was  practically  a  square  box.  Kenney  taught 
the  art  that  such  were  not  the  proper  proportions,  and  that  the  slot 
should  be  narrow  as  compared  with  its  length.  He  showed  this  by 
drawings  accompanying  his  application.  Neither  the  drawings,  the 
terms  of  the  specification,  nor  any  of  the  elements  in  the  claim  under 
consideration  limited  Kenney  to  a  slot  of  any  definite  width.  Not- 
withstanding this,  his  patent  is  not  open  to  charges  of  indefiniteness, 
for  he  gave  to  the  world  the  new  idea  of  a  narrow  inlet-slot  "with  the 
outward  mouth  of  the  slot  lying  in  the  plane  of  this  contact-surface," 
and  illustrated  it  in  such  a  way  that  any  skilled  mechanic  could  make 
a  practically  operative  vacuum  cleaner.  If  such  a  valuable  invention 
is  to  be  protected,  variations  in  the  width  of  the  slot  rendered  opera- 
tive by  decreasing  somewhat  the  vacuum  should  not  be  held  to  lie  out- 
side of  the  claims  of  the  patent. 

It  was  demonstrated  at  the  trial  that  a  vacuum  properly  localized  at 
a  narrow  slot  results  in  the  most  complete  elimination  of  dirt  and  dust. 
The  narrower  the  slot,  the  more  completely  this  is  done.  The  defend- 
ant's devices,  having  wider  slots  than  the  complainant's,  do  not  remove 
dirt  which  is  seated  deeply  in  the  fabric  as  well  as  do  complainant's 
cleaners.  Nevertheless,  they  operate  in  the  same  way.  In  view  of  the 
state  of  the  art  at  the  time  Kenney  applied  for  his  patent,  it  can  fairly 
be  said  that  he  taught  it  the  value  of  a  narrow  slot  which  could  be 
readily  moved  without  sticking  to  the  carpet,  or  causing  abrasions  of 
the  carpet,  and  of  a  sealing-contact.  The  defendant's  devices  all  do 
this.    They  can  be  prevented  from  sticking  to  the  carpet  by  decreasing 
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the  vacuum  which  complainant  uses.  This  renders  the  device  less  eflR- 
cient,  but  still  efficient  enough  to  remove  considerable  dirt.  It  operates 
in  exactly  the  same  way  as  complainant's,  only  less  well. 

The  defendant  says  that  complainant's  patent  belongs  to  one  class  of 
suction-cleaning  machines,  while  the  machines  of  defendant  belong  to 
another.  He  insists  that  there  are  two  classes  of  sweepers,  one  in 
which  several  sweeping  tools  work  upon  a  single  pump,  the  other  in 
which  but  one  sweeping  tool  works  from  a  sweeping  pump,  and,  dis- 
tinguishing the  two  systems,  says  that  the  high  vacuum  multiple  sys- 
tem of  Kenney  requires  the  narrow  slot  in  order  that  more  than  one 
tool  may  be  used  at  the  same  time.  This  argument  is  not  one  which 
goes  to  the  character  of  the  invention,  or  the  disclosure  of  the  patent 
in  suit.  It  is  rather  a  comparison  between  the  amount  of  vacuum  re- 
quired for  a  large  multiple  tool  plant  and  that  required  for  a  hand  de- 
vice. Furthermore,  Kenney's  patent  nowhere  sets  forth  the  amount 
of  vacuum  required,  which  is  to  be  determined  by  experiment  in  each 
particular  case.  Complainant's  patent  discloses  a  mode  of  operation 
equally  suited  for  both  a  large  plant  and  a  hand  cleaner.  It  is  possible 
that  a  wider  slot  may  be  more  desirable  for  one  purpose  than  for  an- 
other, but  that  a  comparatively  narrow  slot  is  practically  requisite  for 
each  was  taught  by  Kennev,  and  has  been  proved  by  experience. 

We  have  not  discussed  the  comparative  merits  of  the  vacuum  theory 
as  contrasted  with  the  air-current  theory,  nor  do  we  think  it  is  from 
any  point  of  view  necessary.  Complainant's  expert.  Prof.  Reeve,  con- 
vinced the  District  Judge  that  the  vacuum  principle  was  the  true  one, 
and  appears  to  have  demonstrated  it  by  his  experiments.    Reeve  said : 

"Whichever  be  true,  the  fact  remains  that  air  currents  are  produced  only 
by  differences  In  air  pressure,  and  air  currents,  as  weU  as  vacuum,  can  oper- 
ate on  the  cUrt  In  the  carpet  only  at  the  lip  of  the  sweeper,  so  that  In  either 
event,  or  In  either  aspect  of  the  case,  there  must  be  concentration  of  vacuum 
at  the  Up,  and  the  efficiency  of  the  power  transmission  of  the  whole  apparatus 
is  measured  by  the  proportion  of  the  original  vacuum  available  which  is  made 
effective  at  the  lip  of  the  nozzle."    Record,  p.  195. 

Kenney,  with  little  or  no  capital,  invented  a  cleaner  which  has  met 
with  great  success  by  reason  of  the  novelty  and  intrinsic  merits  of  the 
device.  The  hand  implement  under  consideration  is  one  of  the  forms 
of  the  Kenney  invention.  We  think  Kenney's  contribution  to  the 
art  of  vacuum  cleaning  has  been  sufficiently  fundamental  to  entitle  his 
patent  to  a  broad  interpretation,  and,  when  given  such  interpretation, 
there  can  be  no  doubt  that  the  defendant's  devices  infringe. 

The  decree  is  affirmed. 
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(239  Fed.  598) 

MANITOU  SPRINGS  MINERAL  WATER  CO  v   SCHUBLBR  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  1,  1917.) 

No.  4608. 

1.  Tbade-Mabkb  and  Tbade-Nahes  ^=»9 — Pboteotion. 

To  entitle  a  name  to  equitable  protection  as  a  trade-mark,  the  right  to 
its  use  must  be  exclusive,  and  not  one  which  others  may  employ  with  as 
much  truth  as  those  who  use  It,  even  though  the  use  by  the  second  pro- 
ducer, in  describing  faithfully  his  product,  of  a  name  or  combination  al- 
ready in  use  by  another  may  have  the  effect  of  causing  the  public  to  mis- 
take the  origin  or  ownership  of  the  product,  and  hence  no  one  can  apply 
geographical  names  to  well-known  articles  of  commerce  so  as  to  prevent 
others  in  the  same  territory  from  truthfully  using  the  same  designation. 

[I3d.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  CJent. 
Dig.  §  13.] 

2.  Tbade-Mabks  and  Trade-Names  ^=»3(3) — ^Nature  of  Teade-Mabk. 

A  trade-mark  must,  either  by  itself  or  by  association,  point  distinctively 
to  the  origin  or  ownership  of  the  article  to  which  it  is  applied,  and  no  one 
can  claim  protection  for  the  exclusive  use  of  a  trade-mark  or  trade- 
name which  would  practically  give  him  a  monopoly  in  the  sale  of  any 
goods  other  than  those  produced  or  made  by  him. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  CJent. 
Dig.  f  6.1 

3.  Teade-Mabks  and  Trade-Names  ^=»66 — Right  to  Tbade-Mabk. 

The  first  appropriator  of  a  name  or  device  pointing  to  his  ownership,  or 
which,  by  being  associated  with  articles  of  trade,  has  acquired  an  under- 
stood reference  to  the  originator,  or  manufacturer  of  the  articles,  is  in- 
jured whenever  another  adopts  the  same  name  or  device  for  similar  arti- 
cles, because  such  adoption  is  in  effect  a  false  representation  that  the  pro- 
ductions of  the  latter  are  those  of  the  former. 

4.  Trade -Marks  and  Trade-Names  ^=»9 — Geographical  Names. 

Where  a  geographical  name  acquires  a  secondary  significance,  indicative 
not  only  of  the  place  of  manufacture,  but  of  the  name  of  the  manufac- 
turer or  producer,  and  the  excellence  of  the  thing  manufactured  or  pro- 
duced, an  exclusive  right  to  such  name  may  be  asserted  as  against  every 
one  not  doing  business  within  the  same  geographical  limits,  and  even  as 
against  him  if  the  name  be  used  fraudulently  to  mislead  buyers. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Ont. 
Dig.  f  13.] 

5.  Trade-Marks  and  Trade-Names  ^=»7 — Sub jeot-Matteb— Natural  Pro- 

duct. 

One  who  owns  and  controls  the  source  of  a  particular  natural  product, 
such  as  a  spring  of  mineral  water,  is  entitled  to  be  protected  in  the  name 
given  to  that  product,  provided  it  is  one  otherwise  subject  to  exclusive 
appropriation  as  fully  as  In  the  case  of  any  article,  or  artificial  product  of 
manufacture. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  f  11.] 

6.  Trade-Marks  and  Trade-Names  ^=»9 — Geographical  Names — Right  to 

A  geographical  name  which  for  a  long  period  has  referred  exclusively 
to  a  product  made  at  the  place  and  not  to  the  place  Itself  may  be  properly 
used  as  a  trade-mark,  and  in  such  case,  notwithstanding  the  manufacturer 
of  the  original  product  removed  to  another  locality,  he  is  entitled  to  re- 
tain the  use  of  the  name. 

[I3d.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  I  13.] 

^s»For  oth«r  cases  see  sams  topic  Jb  KEY-NUM BBR  in  mil  K«j-Number«d  Digests  Jb  Indexes 
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7.  Trade -Marks  and  Trade -Names  ^=»92 — ^Infringement — Pleading — ^Bili*. 

Inartificlality  of  statement  in  a  bill  to  enjoin  the  infringement  of  a 
trade-mark  will  not  justify  dismissal  of  tlie  bill  in  limine  if  a  cause  of 
action  is  substantially  pleaded. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §§  102,  103.] 

8.  Trade-Marks  and  Trade-Names  <@=»21 — Right  to — Prioritt. 

The  exclusive  right  to  the  use  of  a  mark  or  device  claimed  as  a  trade- 
mark is  founded  on  priority  of  appropriation,  although  absolute  priority, 
like  that  required  of  an  inventor  in  a  patent,  is  not  necessary. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §  24.] 

9  Trade-Marks  and  Trade-Names  ^=»92 — Right  to — ^Infringement. 

A  bill,  alleging  that  complainant's  predecessors  acquired  possession  of 
springs  known  from  time  immemorial  as  the  "Manitou  Springs,"  that  be- 
ing the  Indian  name  thereof,  that  its  predecessors  and  complainant  long 
marketed  the  waters  thereof  under  the  name  "Manitou,"  using  such  name 
as  a  trade-mark  in  connection  with  the  words  "Original  Natural  Mineral 
Ginger  Champagne  Bottled  at  the  Famous  Effervescent  Springs  Lying  at 
the  Foot  of  Pike's  Peak,  Colo.  Manitou,  Colo.  U.  S.  A.,"  and  that  defendant 
acquired  another  spring,  discovered  in  the  same  locality,  but  not  in  the 
same  group,  and  disposed  of  its  waters  under  the  name  "Manitou,"  suffi- 
ciently states  a  cause  of  action  for  equitable  relief,  particularly  in  view 
of  the  allegations  of  the  registration  of  the  trade-mark. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §§  102,  103.] 

10.  Trade-Marks  and  Trade-Names  ^=>9 — Registration. 

Under  Trade-Mark  Act  Feb.  20,  1905,  c.  592,  §  5,  33  Stat.  725  (Comp. 
St.  1913,  §  9490),  providing  that  nothing  shall  prevent  the  r^stra- 
tion  of  any  mark  used  by  the  applicant  or  his  predecessors  which  was 
in  actual  exclusive  use  as  a  trade-mark  of  the  applicant  or  his  predeces- 
sors from  whom  he  derived  title  for  10  years  next  preceding  the  act,  com- 
plainant aiid  its  predecessors,  having  enjoyed  an  actual  and  exclusive 
use  of  a  geographical  name  as  a  trade-mark  for  10  years  next  preceding 
the  passage  of  the  act,  is  entitled  on  registration  to  protection,  not- 
withstanding the  name  be  regarded  in  a  sense  merely  geographical. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §  13.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Colorado;   John  A.  Riner,  Judge. 

Bill  by  the  Manitou  Springs  Mineral  Water  Company,  a  corporation, 
against  J.  Schueler  and  others,  copartners  doing  business  under  the 
name  and  style  of  Ute  Chief  Mineral  Water  Company.  From  a  de- 
cree dismissing  the  bill,  complainant  appeals.  Reversed  and  remanded, 
with  directions. 

Ralph  Hartzell,  of  Denver,  Colo.,  for  appellant 

Charles  W.  Waterman,  of  Denver,  Colo.  (Caldwell  Martin,  of  Den- 
ver, Colo.,  on  the  brief,  and  John  A.  Gallaher,  of  Denver,  Colo.,  of 
counsel),  for  appellees. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER  and  VAN  VAL- 
KENBURGH,  District  Judges. 

VAN  VALKENBURGH,  District  Judge.    Appellant,  complainant  ' 
below,  is  a  corporation  under  the  laws  of  Colorado.     Appellees,  de- 

^s»For  othtr  cas«i  see  sam*  topic  &  KET-NUMBEH  in  ali  Key-Numberod  Digests  ft  IndexM 
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fendants  below,  are  citizens  and  residents  of  the  state  of  Colorado,  and 
are  copartners,  under  the  firm  name  and  style  of  the  Ute  Chief  Min- 
eral Water  Company,  with  their  principal  place  of  business  in  the  town 
of  Manitou  in  said  state.    In  its  bill  plaintiff  states  that: 

It  *i8  the  owner  and  in  possession  of  a  large  tract  of  land  In  the  city  of 
Manitou  and  state  of  Colorado,  and  of  a  certain  group  of  large  and  valuable 
springs  of  mineral  water  situate  upon  said  lands,  which  said  group  of  springs 
are  and  from  time  immemorial  have  been  known  as  'Manitou  Springs/  as  will 
be  hereinafter  more  particularly  set  forth.  That  plaintiff  and  its  predeces- 
sors in  interest  have  owned  and  been  in  possession  of  said  tract  of  land  and 
said  springs  for  many  years.  That  prior  to  the  settlement  and  occupation  of 
the  region  now  known  as  the  state  of  Colorado,  the  said  group  of  springs  had 
been  discovered  by  the  Indian  races  which  then  occupied  said  region,  and 
that  the  Indians,  in  recognition  of  the  agreeable,  medicinal,  and  curative 
properties  which  the  waters  of  said  springs  possessed,  had  given  to  said  group 
of  springs  the  name  of  'Manitou'  which  is  a  word  used  in  Indian  mythology 
indicating  the  name  of  the  Indian  'Great  Spirit*  or  'Deity.'  This  name  so  given 
to  the  said  group  of  springs  by  the  Indian  races  was  made  known  to  the  first 
settlers  and  explorers  of  the  region  by  the  Indians,  and  the  said  group  ot 
springs  retained  the  said  name  and  was  so  denominated  from  tliat  time  forth 
until  the  present.  That  in  due  course  the  lands  in  said  region  were  explored 
and  settled  upon  by  citizens  of  the  United  States,  and  the  said  tract  of  land 
embracing  said  group  of  springs  was  acquired  by  the  first  predecessors  in 
interest  of  this  plaintiff,  and  from  the  time  of  said  first  settlement  upon  said 
tract  of  land  until  the  present  date,  the  said  group  of  springs  has  been  called 
and  known  as  'Manitou  Springs'  and  has  been  so  known  by  the  successive 
owners  thereof  and  as  well  by  the  public  at  large.  That  at  all  of  the  times 
herein  mentioned  the  waters  of  said  springs  have  been  known  as  'Manitou 
Water,'  and  the  said  name  has  been  exclusively  applied  to  the  waters  pro- 
duced from  the  said  springs  and  to  no  other  water.  That  soon  after  the  settle- 
ment and  occupation  of  the  region  now  known  as  Colorado,  the  waters  of 
said  springs  had  acquired  such  a  favorable  renown  for  their  agreeable,  cura- 
tive, and  medicinal  properties  that  the  owners  and  proprietors  thereof  en- 
gaged in  the  business  of  bottling  and  vending  the  same  to  the  public  under 
the  name  of  'Manitou  Water*  and  the  successive  owners  of  the  said  lands  and 
springs  have  continued  the  said  business  from  that  time  until  the  present 
day.  That  in  the  course  of  time  and  after  many  years  occupied  in  settlement 
upon  the  lands  now  embraced  within  the  state  of  Colorado  and  many  years 
subsequent  to  the  time  when  the  said  springs  had  become  well  known  as  the 
'Manitou  Springs,*  and  because  of  favorable  climatic  conditions  in  the  region 
surrounding  said  springs,  and  because  of  the  desire  of  many  people  to  en- 
Joy  said  climatic  conditions  and  the  benefits  of  residence  in  the  neighborhood 
of  the  said  springs,  many  people  settled  upon  and  took  up  their  residence  in 
such  neighborhood,  so  that  in  the  course  of  time  a  town  was  organized 
under  the  laws  of  Colo^ado^  and  to  that  town,  because  of  its  proximity  to  the 
said  springs,  was  given  the  name  of  'Manitou,'  said  name  being  given  to  the 
said  town  because  of  its  proximity  to  the  said  group  of  springs,  which,  as  is 
herein  set  forth,  had  for  many  years  prior  thereto  carried  the  name  of  and 
been  widely  known  by  the  public  as  'Manitou  Springs.*  *' 

The  bill  then  sets  forth : 

That  plaintiff  is  now,  and  for  many  years  past  has  been,  engaged  in  the  busi- 
ness of  bottling,  manufacturing,  and  selling  the  waters  from  said  springs 
and  products  allied  therewith ;  that  said  business  has  been  conducted  among 
the  several  states  of  the  United  States  and  in  commerce  with  foreign  nations ; 
that  in  the  conduct  of  said  business  plaintiff  and  its  predecessors  in  interest 
have  expended  large  sums  of  money  In  building,  maintaining,  and  operating  a 
large  plant  of  buildings  and  machinery  upon  said  lands,  in  advertising  said 
waters  and  allied  products,  and  in  establishing  and  maintaining  sales  agencies 
therefor;  that  by  reason  of  the  premises  the  plaintiff  and  its  predecessors 
have  built  up^a  large  and  profitable  business;    that  at  all  times  they  have 
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continuously  called  saUl  waters  by  the  name  "Manitou*'  and  baye  used  said 
name  upon  all  bottles  containing  said  waters  and  products  from  said  springs ; 
that  said  name  thereby  has  become  widely  and  favorably  known  to  merchants 
in  and  consumers  of  mineral  water  and  allied  products  throughout  the 
United  States. 

"That  for  many  years  past  plaintiffs  predecessors  in  interest  had  adopted 
and  used  as  the  trade-mark  of  the  waters  from  said  springs  and  the  allied 
products,  the  word  *Manitou,*  which  trade-mark  was  in  actual  and  exclusive 
use  as  a  trade-mark  in  interstate  ^mmerce  by  plaintiff's  predecessors  in  in- 
terest, from  whom  plaintiff  derived  title,  for  more  than  ten  years  next  preced- 
ing February  20,  1905.  That  plaintiff's  predecessors  in  interest  the  Manitou 
Mineral  Springs  CJompany,  pursuant  to  the  laws  of  the  United  States  in  that 
behalf,  on,  to  wit,  the  19th  day  of  December,  1905,  secured  from  the  United 
States  Patent  Office,  registration  of  its  said  trade-mark,  consisting  of  the 
word  'Manitou'  for  its  exclusive  use  in  the  manufacturing  and  vending  of  the 
mineral  water  and  products  of  its  said  springs." 

That  on  the  5th  day  of  December,  1913,  this  plaintiff  acquired  said  properties 
and  business,  together  with  said  trade-mark  used  in  connection  therewitli, 
and  is  now  the  sole  owner  and  proprietor  thereof. 

"That  many  years  after  the  discovery  of  and  settlement  upon  and  around 
the  group  of  springs  known  as  'Manitou  Springs,'  and  many  years  subsequent 
to  the  time  when  the  waters  from  the  said  Manitou  Springs  liad  become 
widely  and  favorably  known  in  commerce  among  the  several  states  and  to 
consumers  and  to  the  public  generally  under  the  name  of  Manitou,  and  many 
years  subsequent  to  the  adoption  and  use  of  the  said  name  'Manitou'  by  plain- 
tiflfs  predecessors  in  interest  as  the  trade-mark  of  the  waters  from  the  said 
Manitou  Springs,  a  certain  spring  of  water  was  discovered  near  the  town  of 
Manitou,  Colo.,  and  to  the  said  spring  the  discoverers  thereof  gave  the  name 
'Ute  Chief  Spring.*  That  the  said  last-named  spring  was  and  is  entirely  dis- 
tinct and  apart  from  the  said  group  of  springs  now  owned  by  the  plaintiff, 
and  known,  and  herein  referred  to,  as  'Manitou  Springs'  or  any  thereof,  and 
that  the  waters  of  the  said  so-called  Ute  Spring  are  entirely  different  in 
quality  and  properties  from  the  waters  of  the  said  Manitou  Springs.  That 
after  the  discovery  of  the  said  Ute  Spring,  and  as  plaintiff  is  informed  and 
believes,  about  the  year  1902,  the  defendants  acquired  title  to  the  waters  of 
the  said  Ute  Spring.  And  thereafter  the  said  defendants,  against  the  protest 
and  warning  of  plaintiffs  predecessors  in  interest  and  in  violation  of  the  rights 
of  plaintiff's  predecessors  in  interest  to  the  exclusive  use  of  the  said  trade- 
mark, and  without  license  or  permission  from  plaintiff's  predecessors  in  that 
behalf,  undertook  to  and  did  and  do  now  use  the  word  'Manitou*  upon  labels 
afiixed  to  bottles  of  mineral  water  prepared,  manufactured,  and  sold  by  the 
said  defendants,  and  did  and  do  now  counterfeit  and  colorably  imitate  plain- 
tiff's said  trade-mark  thereon." 

Thereafter  follow  more  specific  allegations  as  to  the  infringement 
complained  of  and  a  prayer  for  injunctive  and  other  equitable  relief. 

Adopting  the  foregoing  quoted  averments,  a  second  count  declares 
upon  a  trade-mark  registered  June  12,  1906,  consisting  of  a  device — 

''wherein  appears  the  bust  representation  of  an  Indian  rising  above  clouds, 
with  the  setting  sun  as  a  background,  and  holding  in  one  hand  a  glass  and 
in  the  other  a  pipe,  a  scene  showing  a  house,  a  well  curb,  a  rock,  trees,  people 
in  the  foregroimd  and  mountain  peaks  in  the  background,  the  word  'Manitou* 
inclosed  in  quotation  marks,  the  words  'Original  Natural  Mineral  Ginger 
Champagne  Bottled  at  the  Famous  Effervescent  Springs  Ijring  at  the  Foot  of 
Pike's  Peak,  Colo.  Manitou,  Colo.  U.  S.  A.  The  only  Water  on  the  American 
Continent  Recharged  with  its  Own  Gas.  Keep  Bottle  in  Cool  Place  and  Lay 
on  its  Side.*  ** 

A  third  count  deals  with  a  trade-mark,  registered  on  the  same  date 
as  that  next  preceding,  for  the  same  device  except  that  the  words  "Ta- 
ble  Water"   are   substituted   for   "Ginger  Champagne."     A   fourth 
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cause  of  action  counts  upon  a  trade-mark  registered  October  9,  1906, 
covering  the  words  *'Manitou  Table  Water."  A  fifth  count  concerns 
a  trade-mark,  registered  upon  the  same  date  last  mentioned,  consist- 
ing of  the  words  "Manitou  Ginger  Champagne."  A  sixth  coimt  cov- 
ers the  word  ''Manitou"  alone,  registered  as  a  trade-mark  January  8, 
1907.  The  defendants  are  charged  with  infringement  of  all  these 
marks.  A  seventh  cause  of  action  is  for  unfair  competition  in  trade  in 
connection  with  the  infringements  aforesaid. 

The  defendants  moved  to  dismiss  this  bill,  and  each  count  thereof, 
alleging  that  the  district  court  was  without  jurisdiction  and  the  bill 
without  equity.  This  motion  was  sustained,  and  plaintiff  brings  its 
appeal  to  this  court.    As  stated  by  counsel  for  appellees : 

''The  motion  to  dismiss  tlie  amended  bill  of  complaint  raised  the  following 
propositions:  First,  that  the  alleged  trade-marks  were  invalid  at  common 
law ;  secondly,  that  no  facts  were  alleged  which  brought  the  case  within  the 
10-year  proviso  of  the  fifth  section  of  the  Trade-Mark  Act  of  1905;  thirdly, 
that  no  facts  were  alleged  showing  any  infringement  of  a  trade-mark;  and 
lastly,  that  no  facts  were  alleged  showing  unfair  trade." 

The  first  of  these  points  involves  the  contention  that  the  word  "Man- 
itou,"  lyhich  forms  the  basis  of  the  trade-marks  in  suit,  is  a  geographi- 
cal name  not  the  subject  of  a  valid  trade-mark. 

[1-3]  The  following  general  propositions  of  law  may  be  taken  as 
established :  To  entitle  a  name  to  equitable  protection  as  a  trade-mark, 
the  right  to  its  use  must  be  exclusive,  and  not  one  which  others  may 
employ  with  as  much  truth  as  those  who  use  it.  And  this  is  so. al- 
though the  use  by  a  second  producer,  in  describing  truthfully  his  prod- 
uct, of  a  name  or  a  combination  of  words  already  in  use  by  another, 
may  have  the  effect  of  causing  the  public  to  mistake  as  to  the  origin 
or  ownership  of  the  product.  Hence  no  one  can  apply  the  name  of  a 
district  or  country  to  a  well-known  article  of  commerce,  and  obtain 
thereby  such  an  exclusive  right  to  the  application  as  to  prevent  others 
inhabiting  the  district  or  dealing  in  similar  articles  coming  from  the 
district,  from  truthfully  using  the  same  designation.  The  trade-mark 
must  either  by  itself  or  by  association  point  distinctively  to  the  origin 
or  ownership  of  the  article  to  which  it  is  appHed.  The  reason  of  this 
is  that  unless  it  does,  neither  can  he  who  first  adopted  it  be  injured  by 
any  appropriation  or  imitation  of  it  by  others,  nor  can  the  public  be 
deceived.  The  first  appropriator  of  a  name  or  device  pointing  to  his 
ownership,  or  which,  by  being  associated  with  articles  of  trade,  has  ac- 
quired an  understood  reference  to  the  originator,  or  manufacturer  of 
the  articles,  is  injured  whenever  another  adopts  the  same  name  or  de- 
vice for  similar  articles,  because  such  adoption  is,  in  effect,  represent- 
ing falsely  that  the  productions  of  the  latter  are  those  of  the  former. 
The  trade-mark  must  therefore  be  distinctive  in  its  original  significa- 
tion, pointing  to  the  origin  of  the  article,  or  it  must  have  become  such 
by  association.  No  one  can  claim  protection  for  the  exclusive  use  of 
a  trade-mark  or  trade-name  which  would  practically  give  him  a  monop- 
oly in  the  sale  of  any  goods  other  than  those  produced  or  made  by  him- 
self. As  its  office  is  to  pjoint  out  distinctively  the  origin  or  ownership  of 
the  articles  to  which  it  is  affixed,  no  sign  or  form  of  words  can  be  ap- 
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propriated  as  a  valid  trade-mark,  which  from  the  fact  conveyed  by  its 
primary  meaning,  others  may  employ  with  equal  truth,  and  with  equal 
right  for  the  same  purpose. 

These  principles  are  announced  in  the  following  cases  decided  by 
the  Supreme  Court  of  the  United  States,  from  whose  opinions  the  fore- 
going statements  are  substantially  quoted.  Canal  Co.  v.  Clark,  13 
Wall.  311,  20  L.  Ed.  581;  Columbia  Mill  Co.  v.  Alcorn,  150  U.  S. 
460,  14  Sup.  Ct.  151,  37  L.  Ed.  1144;  Elgin  Watch  Co.  v.  Illinois 
Watch  Co.,  179  U.  S.  665,  21  Sup.  Ct.  270,  45  L.  Ed.  365.  It  is  upon 
these  cases  that  appellees  rely  chiefly  to  suppK)rt  their  position  in 
the  point  now  under  discussion.  Many  other  decisions  in  various  ju- 
risdictions are  to  the  same  effect,  but  the  complete  doctrine  will  be 
found  comprehensively  and  elaborately  announced  in  the  three  cases 
cited. 

In  Canal  Company  v.  Clark  the  word  "Lackawanna,"  as  applied 
to  coal,  was  claimed  to  be  the  peculiar  property  and  trade-mark  of  the 
complainants.  The  court  found  that  this  word  was  not  devised  by  the 
complainants;  that  they  found  it  a  settled  and  known  appellative  of 
the  district  in  which  their  coal  deposits  and  those  of  others  were  sit- 
uated ;  that  at  the  time  when  they  began  to  use  it,  it  was  a  recognized 
description  of  the  region  and  of  the  earths  and  minerals  in  the  region. 
The  court  further  said : 

"It  may  be  observed  there  is  no  averment  that  the  other  coal  of  the  Lacka- 
wanna Valley  differs  at  all  in  character  or  quality  from  that  mined  on  the 
complainants'  lands.  On  the  contrary,  the  bill  alleges  that  it  cannot  easily  be 
distinguished  therefrom  by  inspection.  The  biU  is  therefore  an  attempt  to 
secure  to  the  complainants  the  exclusive  use  of  the  name  'Lackawanna  coal,*  as 
applied,  not  to  any  manufacture  of  theirs,  but  to  that  portion  of  the  coal  of 
the  Lackawanna  Valley  which  they  mine  and  send  to  market,  differing  neither 
in  nature  nor  quality  from  all  other  coal  of  the  same  region.  ♦  ♦  ♦  The 
defendant  has  advertised  for  sale,  and  he  is  selling  coal  not  obtained  from 
the  plaintiffs,  not  mined  or  brought  to  market  by  them,  but  coal  which  he 
purchased  from  the  Pennsylvania  CJoal  Company,  or  from  the  Delaware,  Lacka- 
wanna &  Western  Railroad  Company.  He  has  advertised  and  sold  it  as  Lacka- 
wanna coal.  It  is  in  fact  coal  from  the  Lackawanna  region.  It  is  of  the 
same  quality  and  of  the  same  general  appearance  as  that  mined  by  the  com- 
plainants. It  Is  taken  from  the  same  veins  or  strata.  It  is  truly  described  by 
the  term  'Lackawanna  coal,*  as  is  the  coal  of  plaintiffs.  The  description  does 
not  point  to  its  origin  or  ownership,  nor  indicate  in  the  slightest  degree  the 
person,  natural  or  artificial,  who  mined  the  coal  or  brought  it  to  market." 

The  bill  was  accordingly  dismissed. 

In  Columbia  Mill  Co,  v.  Alcorn  the  word  "Columbia"  was  adjudged 
not  to  be  the  subject  of  exclusive  appropriation,  having  been  in  com- 
mon use  long  prior  to  its  adoption  by  complainant  and  giving  no  in- 
formation by  association,  prior  use,  or  otherwise,  on  the  subject  of 
origin,  production,  or  ownership. 

In  Elgin  Watch  Co.  v.  Illinois  Watch  Co.,  complainant  had  estab- 
lished a  watch  factory  in  the  city  of  Elgin,  111.,  and  was  attempting  to 
appropriate  the  name  of  that  city  to  its  exclusive  use  as  a  technical 
trade-mark.  It  appeared  that  primarily  the  word  simply  described  the 
place  of  manufacture,  and  in  no  sense  pointed  to  origin,  production 
or  ownership.    The  decree  dismissing  the  bill  was  accordingly  affirmed. 
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A  situation  altogether  similar  is  disclosed  in  Castner  v.  Coffman, 
178  U.  S.  168,  20  Sup.  Ct.  842,  44  L.  Ed.  1021,  in  which  it  was  sought 
to  appropriate  the  name  "Pocahontas"  as  applied  to  coal.  This  name 
was  not  used  until  a  town  was  incorporated  under  that  name.  The 
court  said : 

"In  passing.  It  Is  proper  to  notice  that  the  fact  that  the  coal  mined  In  the 
various  collieries  In  operation  at  the  date  of  this  agreement,  as  Is  the  case 
with  the  mines  now  being  operated,  was  from  the  same  seam  as  that  mined 
at  the  original  Pocahontas  mines." 

It  further  appeared  that  there  was  no  evidence  of  any  want  of 
knowledge  on  the  part  of  complainants  of  the  designation  "Pocahon- 
tas" as  the  name  of  the  coal  mined  in  any  and  all  of  the  collieries  in 
operation  in  that  region,  and  that  the  advertisement  of  the  complain- 
ants made  it  clear  tiiat  they  were  offering  for  sale,  not  the  particular 
product  of  any  one  mine,  but  that  the  Pocahontas  coal  which  they  ad- 
vertised was  derived  from  numerous  collieries  within  the  Pocahontas 
region. 

In  John  T.  Dyer  Quarry  Co.  v.  Schuylkill  Stone  Co.  (C.  C.)  185 
Fed.  557,  the  principle  involved  is  further  illustrated.  The  stone, 
quarried,  crushed,  and  sold  by  complainant  at  Birdsboro,  Berks  county. 
Pa.,  was  of  igneous  origin,  commonly  known  as  trap  rock,  and  ob- 
tained from  a  dike  of  several  miles  in  extent.    The  court  said : 

"Neither  Dyer  nor  his  successors  owned  or  leased  the  entire  dike.  No  rea- 
son is  perceived  why  other  persons  quarrying,  crushing,  and  selling  the  stone 
from  the  same  dike  should  not,  In  the  absence  of  fraud  or  unfair  competi- 
tion In  trade,  be  permitted  to  use,  In  connection  with  the  business  carried  on 
by  them,  the  words  peculiarlly  appropriate  to  the  stone  In  that  dike  by  whom- 
soever quarried.  Especially  Is  this  true  In  view  of  the  fact  that,  unlike  manu- 
factured articles  dependent  for  their  excellence  upon  care  and  skill  observed 
In  their  production,  the  quality  of  trap  rock,  like  many  other  natural  products, 
vegetable  and  mineral,  largely  depends  upon  the  locality  where  found." 

[4]  It  is,  however,  uniformly  recognized  that  geographical  names 
often  acquire  a  secondary  signification,  indicative  not  only  of  the  place 
of  manufacture,  but  of  the  name  of  the  manufacturer  or  producer, 
and  the  excellence  of  the  thing  manufactured  or  produced,  which  en- 
ables the  manufacturer  or  owner  to  assert  an  exclusive  right  to  such 
name  as  against  every  one  not  doing  business  within  the  same  geo- 
graphical limits;  and  even  as  against  them,  if  the  name  be  used  fraud- 
ulently for  the  purpose  of  misleading  buyers  as  to  the  actual  origin 
of  the  thing  produced  or  palming  off  the  productions  of  one  person 
as  those  of  anot'ier.  French  Republic  v.  Saratoga  Vichy  Co.,  191  U. 
S.  427,  24  Sup.  ( It.  145,  48  L,.  Ed.  247,  and  numerous  decisions. 

It  will  be  not  ad  that  the  prohibition  against  exclusive  appropria- 
tion is  confined  to  a  name  which  is,  in  the  language  of  the  statute, 
"merely  geographical,"  and  "which,  from  the  fact  conveyed  by  its  pri- 
mary meaning,  others  may  employ  with  equal  truth  and  with  equal 
right  for  the  same  purpose." 

[5]  It  may  also  be  laid  down,  upon  reason  and  authority,  that  one 

who  owns  and  controls  the  source  of  a  particular  natural  product, 

such  as  a  spring  of  mineral  water,  is  entitled  to  be  protected  in  the 

name  given  to  that  product,  provided  it  is  one  otherwise  subject  to 
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exclusive  appropriation  as  fully  and  as  completely  as  in  the  case  of 
any  artificial  product  of  manufacture.  Congress  Spring  Co.  v.  High 
Rock  Spring  Co.,  45  N.  Y.  295-300,  6  Am.  Rep.  82;  AppoUinaris 
Co.  V.  Sherer  (C.  C.)  27  Fed.  18;  Hill  v.  Lockwood  (C.  C.)  32  Fed. 
389;  City  of  Carlsbad  et  al.  v.  Thackeray  &  Co.  (C.  C.)  57  Fed.  18; 
City  of  Carlsbad  et  al.  v.  Kutnow  et  al.,  71  Fed.  167,  18  C.  C.  A.  24; 
Noithcutt  V.  Tuniey,  101  Ky.  314,  41  S.  W.  21 ;  Dunbar  v.  Glenn,  42 
Wis.  118,  24  Am.  Rep.  395. 

[6]  This  brings  us  to  a  very  important  distinction  or  exception  in 
the  application  of  the  doctrine  under  discussion.  It  has  been  held  in 
Baglin  v.  Cusenier  Co.,  221  U.  S.  580,  31  Sup.  Ct.  669,  55  L.  Ed.  863, 
that  while  names  which  are  merely  geographical  cannot  be  exclusively 
appropriated  as  trade-marks,  a. geographical  name  which  for  a  long 
period  has  referred  exclusively  to  a  product  made  at  the  place,  and  not 
to  the  place  itself,  may  properly  be  used  as  a  trade-mark,  and  in  such 
case  that  a  validly  registered  trade-mark  cannot  be  used  by  any  one 
other  than  the  owner,  even  with  words  explaining  that  the  article  to 
which  it  is  attached  is  not  manufactured  by  the  owner  of  the  trade- 
mark. The  facts  concerning  the  origin  of  the  trade-mark  there  under 
consideration  are  thus  stated : 

"The  facts,  so  far  as  we  deem  It  necessary  to  state  them,  are  as  foUows: 
For  several  hundred  years  prior  to  1903— «ave  for  a  comparatively  brief 
period  following  the  French  Revolution — ^the  Order  of  Carthusian  Monks  oc- 
cupied the  Monastery  of  the  Grande  Chartreuse,  near  Voiron,  in  the  Depart- 
ment of  Isere,  in  France.  This  was  their  Mother  House.  There,  by  a  secret 
process,  they  made  the  liqueur  or  cordial  which,  at  first  sold  locally,  became, 
upwards  of  50  years  ago,  the  subject  of  an  extensive  trade  and  is  known 
throughout  the  world  as  'Chartreuse.'  The  Monks  originally  manufactured 
the  liqueur  at  the  Monastery  itself  and  later  at  Fourvoirie,  close  by.  It  was 
marketed,  here  and  abroad,  in  bottles  of  distinctive  shape,  to  which  were  at- 
tached labels  bearing  the  inscription,  'Liqueur  Fabriqu^e  a  la  Gde.  Chartreuse/ 
with  a  facsimile  of  the  signature  of  L.  Gamier,  a  former  Procureur  of  the 
Order,  and  its  insignia,  a  globe,  cross  and  seven  stars;  and  these  symbols 
with  'Gde.  Chartreuse'  imderneath  were  also  ground  into  the  glass.  In  1876, 
the  then  Procureur  registered  two  trade-marks  in  the  Patent  Office,  and  these 
were  re-registered  in  1884,  under  the  act  of  1881.  In  the  accompanying  state- 
ment the  one  was  said  to  consist  *of  the  word  "Chartreuse,"  accompanied  by  a 
facslmUe  of  the  signature  of  L.  Gamier,*  and  the  other  *of  the  word  symbol 
"Chartreuse" ' ;  and  the  combinations  in  which  these  were  used  were  describ- 
ed. In  the  year  1903,  having  been  refused  authorization  imder  the  French  law 
of  July  1,  1901,  known  as  the  Associations  Act,  the  congregation  of  the  Char- 
treux  was  held  to  be  dissolved  by  operation  of  law,  ana  possession  was  taken 
of  their  properties  in  France  by  a  'sequestrating  administrator  and  liquidator' 
appointed  by  the  French  court  Forcibly  removed  from  their  former  establish- 
ment, and  taking  their  secret  with  them,  the  Monks  set  up  a  factory  at  Tarra- 
gona, in  Spain,  and  there  according  to  their  ancient  process  they  have  con- 
tinued the  manufacture  of  the  liqueur,  importing  from  France  such  herbs  as 
were  needed  for  the  purpose." 

In  his  opinion  Mr.  Justice  Hughes  thus  discusses  the  point  now 
under  consideration : 

"It  is  insisted  that  the  judgment  is  erroneous  In  determining  that  'the  word 
symbol  Chartreuse'  constituted  a  valid  trade-mai^.  It  is  argued  that  'Char- 
treuse' is  a  regional  name ;  that  the  characteristic  qualities  of  the  liqueur  were 
due  to  certain  local  advantages  by  reason  of  the  herbs  found  and  cultivated 
within  the  district  described ;  that  even  as  used  in  connection  with  the  Monks* 
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liqueur  It  was  still  a  description  of  place ;  and  hence,  that  at  most,  so  far  as 
this  word  is  concerned,  the  question  could  be  one  only  of  unfair  competition. 
The  validity  of  this  argument  cannot  be  admitted  upon  the  facts  which  we 
deem  to  be  established  and  controlling.  It  is  undoubtedly  true  that  names 
which  are  merely  geographical  cannot  be  the  subject  of  exclusive  appropria- 
tion as  trade-marks.  Their  nature  is  such  that  they  cannot  point  to  the  ori- 
gin (personal  origin)  or  ownership  of  the  articles  of  trade  to  which  they  may 
be  applied.  They  point  only  at  the  place  of  production,  not  to  the  producer, 
and  could  they  be  appropriated  exclusively,  the  appropriation  would  result  in 
mischievous  monopolies.'  Canal  Company  v.  Clark,  13  Wall.  324  [20  L.  Ed. 
581].  See,  also,  Columbia  Mill  Company  v.  Alcorn,  150  U.  S.  460  [14  Sup.  Ct. 
151,  37  L.  Ed.  11441 ;  Elgin  National  Watch  Company  v.  Illinois  Watch  Com- 
pany, 179  U.  S.  665  [21  Sup.  Ct  270,  45  L.  Ed.  365].  This  famiUar  principle, 
however,  is  not  applicable  here.  It  is  not  necessary  for  us  to  determine  the 
origin  of  the  name  of  the  Order  and  its  chief  Monastery.  If  it  be  assumed 
that  the  Monks  took  their  name  from  the  region  in  France  in  which  they 
settled  in  the  Eleventh  Century,  it  still  remdins  true  that  it  became  peculiarly 
their  designation.  And  the  word  'Chartreuse*  as  applied  to  the  liqueur  which 
for  generations  they  made  and  sold  cannot  be  regarded  in  a  proper  seuse  as  a 
geographical  name.  It  had  exclusive  reference  to  the  fact  that  it  was  the 
liqueur  made  by  the  Carthusian  Monks  at  their  Monastery.  So  far  as  it  em- 
braced the  notion  of  place,  the  description  was  not  of  a  district,  but  of  the 
Monastery  of  the  Order — ^the  abode  of  the  Monks — and  the  term  in  its  entirety 
•pointed  to  production  by  the  Monks.  ♦  ♦  ♦  It  could  not  fail  to  be  recog- 
nized at  once  that  these  were  the  distinctive  designations  of  the  liqueur  made 
by  the  Monks,  and  not  geographical  descriptions  available  to  any  one  who 
might  make  cordial  in  a  given  section  of  country." 

The  distinguishing  feature  thus  pointed  out  is  recognized  in  the 
opinion  of  the  Circuit  Court  of  Appeals  for  the  Third  Circuit  in  Apollo 
Bros,  et  al.  v.  Perkins,  207  Fed.  530-533,  125  C.  C  A.  192,  195. 

***Nubia,*  it  is  admittpfl,  is  a  geographical  name,  and  there  is  nothing  in 
the  circumstance  of  its  selection  or  use  by  the  complainant  (such  as  was  found 
in  Baglin  v.  Cusenier  Co.,  221  U.  S.  580,  31  Sup.  Ct.  669,  55  L.  Ed.  863)  thnt 
would  permit  of  its  re^stration  under  the  Trade-Mark  Act  (33  Stat.  725,  X:". 
S.  Comp.  St.  Supp.  1911,  p.  1461),  section  5  of  which  denies  registration  to 
marks  which  consist  of  *merely  a  geographical  name  or  term.*" 

The  deductions  to  be  drawn  from  the  decided  cases  are  that  geo- 
graphical names  are  exckided  only  when  they  are  merely  such  and  are 
not  selected,  used,  and  appropriated  under  such  special  circumstances 
as  to  point  distinctively  to  origin  or  ownership.  Importance  attaches 
to  the  fact  conveyed  by  its  primary  meaning,  whether  the  term  in  its 
entirety  embraces  primarily  the  notion  of  place  or  a  distinctive  desig- 
nation of  origin  and  ownership.  It  appears  that  the  latter  signification 
may,  under  certain  conditions,  be  the  primary  one,  even  though  the 
name  was  geographical  and  regional  at  the  time  of  adoption  as  a  trade- 
mark, and  still  more  would  this  be  true  if  the  geographical  or  regional 
sense  came  into  being  after  such  adoption  and  use,  whether  technical 
or  otherwise. 

It  is  true  that  in  Glendon  Iron  Co.  v.  Uhler,  75  Pa.  467,  IS  Am. 
Rep.  599,  the  borough  of  Glendon  was  established  after  the  adoption 
of  the  word  "Glendon"  as  a  trade-mark.  The  exclusive  appropriation 
of  that  word  was  denied  as  a  geographical  term.  This  case  is  cited 
apparently  with  approval  in  Columbia  Mill  Co.  v.  Alcorn,  supra ;  but 
the  cases  of  Canal  Company  v.  Clark,  Columbia  Mill  Co.  v.  Alcorn, 
and  Elgin  National  Watch  Co.  v.  Illinois  Watch  Company,  were  all 
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cited  and  considered  in  Baglin  v.  Cusenier  Co.,  and  the  unanimous  con- 
clusion of  Jhe  Supreir^  Court  in  the  last-named  case  was  not  deemed 
to  be  in  conflict  with  the  principle  announced  in  the  previous  deci- 
sions of  that  court. 

[7-9]  It  should  be  noted  that  all  the  leading  cases,  to  which  refer- 
ence has  been  made,  were  decided  upon  a  full  presentation  of  essential 
facts.  In  the  case  at  bar,  we  are  confined  to  the  allegations  of  the 
amended  bill,  and,  without  losing  sight  of  the  accepted  rule  of  construc- 
tion against  the  pleader,  nevertheless  inartificiality  oi  statement  should 
not  justify  summary  action  in  limine,  if  a  cause  oi  action  is  substan- 
tially pleaded.  The  complainant  has  stated  the  origin  of  the  trade- 
mark claimed  in  terms  sufficient  to  demand  consideration,  upon  fuller 
showing,  of  whether  or  not  this  case  falls  within  the  exception  rather 
than  the  general  rule  governing  the  status  of  geographical  names  as 
technical  trade-marks.  It  has  alleged  appropriation  of  this  mark  with 
such  legal  sufficiency  as  to  forbid  arbitrary  rejection  upon  the  face 
of  the  bill.    As  was  said  in  Columbia  Mill  Company  v.  Alcorn,  supra: 

"The  exclusive  right  to  the  use  of  a  mark  or  device  claimed  as  a  trade- 
mark Is  founded  on  priority  of  appropriation,  and  it  must  i^ppear  that  the 
claimant  of  it  was  the  first  to  use  or  employ  it  on  like  articles  of  production." 

But  it  is  held  that  this  does  not  mean  absolute  priority  like  that 
required  of  an  inventor  in  a  patent  under  an  absolute  statute.  The 
doctrine  of  prior  use  does  not  apply  with  equal  force  in  trade-mark 
cases,  because  the  exclusive  right  to  the  use  of  a  trade-mark  rests  not 
on  invention,  but  on  such  use  as  makes  it  point  out  the  origin  of  the 
claimant's  goods.  It  must  be  early  enough  for  that,  but  absolute  pri- 
ority or  invention  is  not  required.  Jacoway  v.  Young,  228  Fed.  630, 
143  C.  C.  A.  152.  We  believe  the  state  of  facts  tendered  by  the  bill  is 
sufficient  to  entitle  complainant  to  exhibit  its  proofs  in  support  of  its 
claim  of  technical  trade-mark  in  the  word  "Manitou"  standing  alone 
or  in  combination. 

[10]  We  have  thus  far  considered  only  the  first  proposition  raised 
by  the  motion  to  dismiss.  In  view  of  the  conclusion  reached  a  passing 
reference  will  suffice  for  the  others.  We  deem  it  unnecessary  to  de- 
cide whether  the  facts  alleged  bring  the  case  within  the  ten-year  pro- 
viso of  the  fifth  section  of  the  Trade-Mark  Act  of  1905.  It  is  proper 
to  say,  however,  that  if,  upon  sound  pleading,  complainant  can  show 
an  actual  and  exclusive  use  of  this  word  as  a  trade-mark  of  itself  or 
its  predecessors,  from  whom  it  derived  title,  for  ten  years  next  pre- 
ceding the  passage  of  the  act  of  1905,  it  will  be  entitled  to  protection 
accordingly,  even  though  the  word  "Manitou'*  be  regarded  as  used  in 
a  sense  merely  geographical.  Rossman  v.  Gamier,  211  Fed.  401,  128 
C.  C.  A.  73 ;  Thaddeus  Davids  Co.  v.  Davids  Manufacturing  Co.,  223 
U.  S.  733,  32  Sup.  Ct.  528,  56  U  Ed.  635. 

While  the  allegations  respecting  infringement  and  unfair  trade  might 
be  measurably  amplified  with  a  possible  gain  in  definiteness  and  cer- 
tainty, nevertheless  we  by  no  means  consider  them  fatally  defective 
upon  motion  to  dismiss.  Since  appropriate  action  in  the  trial  court, 
if  thought  advisable,  may  remove  all  substantial  ground  for  criticism 
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in  this  respect,  we  deem  further  discussion  of  these  features  unneces- 
sary at  this  time.  The  decree  is  accordingly  reversed,  and  the  cause 
remanded  to  the  court  below,  with  directions  that  defendants  be  per- 
mitted to  make  their  answer  to  the  bill,  and  for  such  other  and  further 
proceedings  thereafter  as  equity  may  demand  and  permit  It  is  so 
ordered. 


(239  Fed.  603) 
GREAT  LAKES  &  ST.  LAWRENCE  TRANSP.  CO.  et  al.  v.  SCRANTON 

COAL  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    January  2,  1917.) 

No.  2434. 

1.  Courts  ^=»276— Federal  Courts— District  of  Suit — Waiver  of  Objec- 

tion. 

Where  a  bill  contains  allegations  of  diversity  of  citizenship,  which  give 
a  federal  court  jurisdiction,  but  do  not  entitle  complainant  to  maintain 
the  suit  in  that  district  the  right  to  make  objection  on  that  ground  is  a 
privilege  which  may  be  waived,  and  which  is  waived  by  a  general  appear- 
ance, either  to  plead  to  the  merits  or  to  contest  on  the  merits  a  prelim- 
inary matter,  as  an  application  for  a  preliminary  injunction. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  §  815.] 

2.  Carriers  ^=»78 — Construction — ^Implied  Obligations. 

Complainant,  a  large  i^pper  of  coal  on  the  Great  Lakes,  entered  into 
a  contract  with  defendant,  a  shipowner,  which  provided  in  substance  that 
during  three  seasons  complainant  would  employ  certain  of  defendant's 
steamers  to  transport  its  coal  westward  from  Oswego  at  stated  rates  of 
freight.  It  agreed  to  load  all  of  such  vessels  on  their  west-bound  trips, 
subject  to  exception  in  case  of  strikes,  etc.,  while  defendant  agreed  to 
carry  the  said  coal  on  all  west-bound  trips  of  the  steamers,  subject  to 
Uke  exceptions,  or  in  case  of  loss  of  a  vessel.  The  parties  had  conducted 
business  under  slnfllar  informal  contracts  for  a  number  of  years.  Held 
that,  in  view  of  the  circumstances  and  relation  of  the  parties,  the  contract 
carried  with  it  an  implied  obligation  of  defendant  to  continue  its  business 
during  the  term  and  to  run  its  boats  in  a  reasonable  manner  continuously 
from  Oswego  westward. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  St  27^-395.] 

3.  Injunction  ^=»59(1) — Specific  Performance   <g=»5,   68 — Contracts  En- 

forceable—Contracts FOR  Continuous  Acts — Remedy  at  Law. 

On  proof  by  complainant  that  it  could  not  obtain  other  vessels  of  suit- 
able size  to  carry  its  coal  and  deliver  the  same  at  its  established  termi- 
nals, and  that  its  business  had  been  so  built  up  that  it  could  be  protitably 
conducted  only  by  water  transportation,  con]t)lainant  was  entitled  to  an 
injunction  to  restrain  defendant  from  selling  the  vessels  for  foreign  serv- 
ice, and  a  specific  enforcement  of  the  contract,  especially  if  it  was  further 
shown  that  the  sale  of  the  vessels  would  leave  defendant  insolvent  and 
unable  to  respond  in  damages. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  §§  114,  116 ;  Spe- 
cific Performance,  Cent.  Dig,  §§  &-8,  199.] 

4.  Specific  Performance  ^=>23 — Persons  Against  Whom  Performance  mat 

BE  Enforced— Purchasers. 

Complainant  was  not  barred  from  such  relief  by  the  fact  that  defendant 
had  already  sold  its  vessels  to  its  principal  stockholder,  who  was  its  vice 
president  and  a  director,  and  who  had  full  knowledge  of  the  contract 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  Dig.  §  52.1 

fS— ^Pftr  other  casei  lee  ■ame  topic  &  KEY-NUMBER  in  all  Key-Numbered  Dlgenti  Jb  Indexes 
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5.  SPECino  Pebfobmance  ^=»16 — ^Defenses — ^Habdship  of  Enfobcemeitt. 

The  contract  having  been  deliberately  made  in  view  of  the  war  condi- 
tions then  prevailing  in  Europe,  was  not  improvident,  and  a  court  of  eq- 
uity will  not  refuse  to  enforce  it  because  its  enforcement  would  deprive 
defendant  of  large  prospective  profits  trout  the  sale  of  its  vessels. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  Dig.  §§  29, 
35,  36.] 

6.  Specifio  Pebfobmance  ^=s>6 — ^Right  to  Relief— Mutuality  of  Reicedt. 

If  specific  performance  be  otherwise  proper,  equity  is  not  deterred  from 
granting  its  aid  because  of  a  so-called  lack  of  mutuality,  in  the  remedy; 
but  it  suflSces  that  defendant's  compulsory  performance  is  conditioned  up- 
on complainant's  continued  readiness  to  carry  out  his  obligations. 

[Ed.  T^ote. — ^For  other  cases,  see  Specific  Performance,  Cent  Dig.  §§ 
9-11.] 

7.  Specific    Pebfobmance    ^=:»75 — Contbacts    Enb^obceable  —  Continuing 

contbacts. 

The  need  of  continuous  supervision  does  not  bar,  however  much  it  may 
deter,  a  court  of  equity  from  exercising  its  jurisdiction  to  enforce  specific 
performance  of  a  contract  when  the  ends  of  justice  seem  to  require  it 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  Dig.  | 
210.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Northern  District  of  Illinois. 

Suit  in  equity  by  the  Scranton  Coal  Company  against  the  Great 
Lakes  &  St.  Lawrence  Transportation  Company,  George  E.  M.  Pratt, 
and  others.  From  an  order  granting  a  preliminary  injunction,  defend- 
ants appeal.    Affirmed. 

Henry  Russell  Piatt  and  Charles  E.  Kremer,  both  of  Chicago,  111., 
for  appellants. 
John  B.  Richards,  of  Buffalo,  N.  Y.,  for  appellee. 

Before  KOHLSAAT,  MACK,  and  EVANS,  Circuit  Judges. 

MACK,  Circuit  Judge.  This  is  an  appeal  from  an  order  granting 
a  temporary  injimction  restraining  the  sale  of  nine  certain  boats  or  the 
sending  of  them  from  the  Great  Lakes  or  the  St.  Lawrence  river 
beyond  Montreal.  Plaintiff's  rights  were  based  upon  a  contract 
between  it  and  the  defendant  Transportation  Company,  dated  Janu- 
ary 17,  1916,  the  threatened  sale  of  the  boats  for  use  in  European  wa- 
ters, and  the  resulting  irreparable  damage  because  of  plaintiff's  con- 
tractual obligation  to  ship  coal  and  the  impossibility  of  obtaining 
suitable  vessels  therefor.  Plaintiff  is  alleged  to  be  a  citizen  of  Penn- 
sylvania, and  the  defendant  corporation,  a  citizen  of  Virginia;  the 
individual  defendants,  its  directors,  citizens  of  Illinois. 

The  contract  provided  in  substance  that  plaintiff  employ  the  nine 
named  steamers — 

"for  transportation  of  its  coal  from  the  port  of  Oswego,  N.  Y.,  to  their  foil  ca- 
pacity on  all  west-bound  trips,  for  the  season  of  navigation  on  the  Great  Lakes 
of  the  years  1916,  1917,  1918,  at  the  rate  of  freight  of  seventy  cents  (70c.)  per 
net  ton  to  Lake  Michigan,  and  sixty  cents  per  net  ton  to  Lake  Superior,  free 
in  and  out,  and  shall  load  and  unload  their  respective  cargoes  from  time  to 
time  so  as  to  give  the  said  vessels  reasonable  and  ordinary  dispatch,  substan- 
tially the  same  as  heretofore,  unless  prevented  by  strikes,  disasters  or  other 
matters  beyond  its  control  hereinafter  more  fully  specified." 

^s»For  other  cases  see  same  topic  &  K£Y-NUMBER  in  all  Kej-Numbered  Digests  Jb  Indexes 
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Defendant  corporation  agreed: 

'To  carry  the  said  coal  on  all  trips  west-bound  of  its  said  steamers,  or  any 
of  them,  at  the  said  rates  of  freight  for  the  seasons  of  navigation  aforesaid." 

The  contract  further  provided : 

"That  if  at  any  time  the  operations  or  business  of  the  party  of  the  first  part 
at  the  mines  or  on  the  roads  by  which  coal  is  to  be  transported  to  the  place 
of  shipment  aforesaid,  are  interrupted  by  floods,  breaks,  accidents,  combina- 
tions, or  by  turnouts  or  strikes,  or  by  casualties  of  any  kind,  the  obligations  of 
the  said  party  of  the  flrst  part  to  furnish  cargo  or  cargoes  under  this  contract 
for  the  period  of  such  Interruption  may  be  suspended  for  and  during  the  pe- 
riod of  such  interruption  and  interruptions  from  time  to  time,  by  notice  in 
writing  to  the  party  of  the  second  part,  without  liability  for  damages  by  rea- 
son of  failure  to  furnish  cargoes  and  make  shipments  during  such  period  or 
periods  of  suspension;  ♦  ♦  ♦  that  if  at  any  time  the  (^[)erations  or  busi- 
ness of  the  party  of  the  second  part  or  any  of  its  respective  steamers,  are  in- 
terrupted by  breaks,  accidents,  combinations,  perils  of  navigation,  or  by  turn- 
outs, strikes,  or  by  casualties  of  any  kind,  the  obligations  of  the  party  of  the 
second  part  and  its  respective  ships  to  carry  under  this  agreement  shall  be 
suspended  during  the  period  or  periods  of  operation  of  such  causes  from  time 
to  time,  by  notice  In  writing  to  the  party  of  the  first  part,  without  liability 
for  damages  by  reason  of  failure  to  carry  cargoes  during  such  period  or  pe- 
riods of  suspension;  ♦  ♦  ♦  that  in  case  of  actual  or  constructive  total  loss 
of  any  of  the  vessels  aforesaid,  this  contract  shall  be  abated  and  canceled  to 
the  extent  of  the  capacity  of  such  vessel  or  vessels  without  liability  for  dam^ 
ages  and  without  claim  or  compensation  whatsoever  by  the  party  of  the  flrst 
pajt  on  account  of  the  same/' 

[1]  1.  Both  the  original  and  the  amended  bill  allege  the  facts  as 
to  citizenship  and  residence;  while  the  diversity  of  citizenship  es- 
sential to  federal  jurisdiction  existed,  there  was  neither  such  residence 
in  the  Northern  district  of  Illinois,  nor  allegation  thereof,  as,  under 
section  51  of  the  Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat. 
1101  [Comp.  St.  1913,  §  1033]),  would  have  permitted  the  court, 
against  defendant's  objection,  to  exercise  its  jurisdiction.  This  right 
to  object,  however,  is  a  privilege  which  defendant  may  waive.  A  gen- 
eral appearance  is  such  a  waiver.  Eldorado  Coal  and  Mining  Co.  v. 
Mariotti,  215  Fed.  51,  131  C.  C.  A.- 359,  and  cases  cited. 

While  it  is  true  that  the  time  given  under  the  rules  for  pleading 
enables  a  defendant  carefully  to  examine  the  bill  and  fully  to  con- 
sidei:  whether  or  not  he  shaJl  waive  this  privilege,  it  does  not  fol- 
low that  he  may  not  be  called  upon  for  a  decision  at  some  earlier 
period;  concededly,  he  may  voluntarily  waive  the  time  period  and 
enter  a  general  appearance.  And  if,  as  in  the  instant  case,  the  exigen- 
cies of  the  proceedings  require  prompt  action  by  the  parties  and  by 
the  court  long  before  the  day  for  pleading,  the  defendant,  in  our  judg- 
ment, is  not  absolved  from  forthwith  either  asserting  his  personal 
privilege  or  waiving  it. 

Though  this  may  at  times  result  in  the  loss  to  a  defendant  of  a  stat- 
utory privilege,  through  inadvertence  and  without  real  negligence,  we 
deem  it  but  tfie  logical  application  of  the  salutary  principle  underlying 
the  rule  requiring,  as  his  first  step  in  the  litigation,  a  special  appearance 
for  this  specific  purpose  in  order  to  preserve  the  right,  namely,  that  a 
party  shall  not  attempt  to  win  out  on  the  merits  and,  if  unsuccessful 
or  subsequently  unwilling  to  risk  a  decision  in  that  court,  then  be  able 
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to  avert  the  consequences,  for  causes  not  absolutely  fatal  to  the  court's 
jurisdiction.  And  it  is  therefore  immaterial  that  the  objection  is  urged, 
as  in  this  case,  before  the  court  has  expressed  its  views,  but  after  a  full 
hearing  on  the  motion  for  a  preliminary  injunction. 

New  equity  rule  29  [198  Fed.  xxvi,  115  C.  C.  A.  xxvi]  in  permitting 
defenses  in  point  of  law  arising  upon  the  face  of  the  bill  to  be  made 
in  the  answer,  and  in  providing  that  defenses  theretofore  presentable 
by  plea  in  bar  or  abatement  shall  be  made  in  the  answer,  does  not, 
in  our  judgment,  change  the  law  in  this  respect.  It  aims  at  simplifying 
the  pleadings,  not  at  abolishing  the  requirement  of  a  special  appear- 
ance at  the  outset,  if  the  personal  privilege  is  intended  to  be  asserted. 
It  is  unnecessary  in  this  case  to  determine  whether  or  not  the  rule  has 
changed  the  former  practice  (Lehigh  Valley  Coal  C.  v.  Yensavage, 
218  Fed.  547,  134  C.  C.  A.  275),  so  as  to  permit  the  objection  to  the 
jurisdiction  to  be  coupled  with  an  alternative  defense  on  the  merits, 
if  it  clearly  appear  that  the  personal  privilege  is  not  thereby  intended 
to  be  waived.  For  if  this  right  be  granted  by  rule  29,  it  was  not  here 
exercised ;  no  attempt  was  made  to  raise  the  question  of  privilege  until 
after  the  privilege  itself  had  been  waived  by  opposition  on  the  merits 
to  the  granting  of  a  temporary  injunction. 

That  the  original  bill  failed  to  allege  in  express  terms  that  the 
amount  in  controversy  exceeded  $3,000,  for  which  reason  it  was 
amended  after  the  hearing,  does  not  enlarge  the  defendant's  rights. 
The  amendment  was  purely  formal ;  it  is  apparent  from  the  other  al- 
legations of  the  original  bill  that  much  more  than  the  jurisdictional 
amount  was  involved.  Moreover,  if  the  objection  had  been  well 
founded,  it  would  not  have  gone  to  the  jurisdiction  of  the  court  in  the 
true  sense  of  the  word. 

Furthermore,  this  objection  has  no  connection  whatever  with  the 
personal  privilege  or  the  waiver  thereof.  While  a  defendant  who  is 
actually  deceived  by  false  jurisdictional  or  residential  allegations  in  the 
bill  does  not  lose  his  right  or  privilege  to  object  to  further  proceed- 
ings when  the  true  facts  appear  (Lehigh  Valley  Coal  Co.  v.  Washko, 
231  Fed.  42,  145  C.  C.  A.  230),  one  who  is  not  so  misled  should  not 
and  does  not  regain  a  waived  privilege,  merely  because  the  amendment 
of  the  bill  on  other  points  gives  him  the  right  of  pleading  anew  to  the 
merits  of  the  cause. 

[2]  2.  We  come,  then,  to  the  interpretation  of  the  contract.  There 
is  no  express  provision  that  the  steamers,  or  any  of  them,  shall  make 
any  trips  whatsoever,  eastward  or  westward ;  there  is  no  express  pro- 
vision that  the  trips,  if  and  when  made,  shall  extend  as  far  east  as 
Oswego.  And  therefore  defendant  contends  tliat  the  obligation  to  car- 
ry coal  westward  is  conditioned  solely  upon  the  Transportation  Com- 
pany's uncontrollable  willingness  to  run  the  boats  on  Lake  Ontario. 
If  this  be  the  sound  construction  of  the  agreement,  the  bill  must  be 
dismissed,  for,  under  such  circumstances,  the  court  would  not  tie  de- 
fendant's hands. 

But  we  cannot  accede  to  these  contentions  or  adopt  this  construc- 
tion. The  obligation  to  carry  defendant's  coal  on  all  west-bound  trips, 
fairly  interpreted  in  the  light  of  the  context  and  of  the  relations  of 
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the  parties  out  of  which  the  written  agreement  grew,  carries  with  it 
l\ie  further  implied  obligation  to  run  the  boats  in  a  reasonable  man- 
ner continuously  during  the  period  of  navigation  on  the  Great  Lakes 
east-bound  to  or  beyond  Oswego  and  west-bound  calling  at  this  port. 

Precedent  can  throw  but  little  light  on  the  sound  interpretation  of 
such  contracts,  especially  as  to  implying  unexpressed  obligations: 
each  has  its  own  individuality,,  its  own  background  and  surrounding 
circumstances.  Words  are  only  symbols,  and  at  times,  even  in  the 
most  formal  agreement,  but  elliptical  expressions  of  the  mutual  un- 
derstanding ;  the  underlying  mutual  intent,  sought  by  both  parties  to  be 
clothed  in  the  language  used,  must  be  ascertained ;  text,  context,  and 
extrinsic  circumstances,  including  prior  negotiations  and  relations, 
may  be  considered  to  enable  the  court  to  view  the  matter  from  the 
standpoint  of  the  parties  at  the  time  of  malcing  the  contract. 

Looking  at  the  agreement  in  its  entirety,  we  find  the  circumstances 
that  will  suspend  tihe  obligation,  in  whole  or  in  part,  of  each  party, 
clearly  specified,  such  as  strikes,  accidents,  or  the  loss  of  a  vessel; 
it  is  not  the  obligation  to  continue  a  west-bound  voyage  from  Oswego 
once  begun,  but  the  obligation  to  continue  in  the  conduct  of  its  busi- 
ness, that  is  expressly  remitted  or  suspended ;  clearly  this  has  refer- 
ence to  the  entire  future  of  the  three-year  period  of  the  contract; 
it  would  be  unnecessary  to  abate  the  obligation  to  carry  in  the  event 
that  a  vessel  be  destroyed,  if  the  duty  to  carry  from  Oswego  were 
subject  to  the  owner's  arbitrary  right  to  keep  the  vessel  on  Lake  Erie. 
Furthermore,  such  a  construction  would  place  this  part  of  the  plain- 
tiff's business  completely  at  the  mercy  of  the  shipowner,  inasmuch  as 
plaintiff's  obligation  is  absolute,  except  for  the  specified  excuses,  to 
give  defendant  its  cargo  on  call  at  the  port.  A  bilateral  contract  of  the 
nature  here  in  question  will  not  lightly  be  construed,  so  as  to  give  one 
of  the  parties  a  virtual  option,  instead  of  imposing  upon  each  of 
them  obligations  conditioned  solely  as  they  may  have  expressly 
agreed. 

In  Rhodes  v.  Forwood,  1  A.  C.  256,  the  case  most  relied  upon  by 
appellants,  the  House  of  Lords  refused  to  imply  an  obligation  of  a 
mine  owner  to  continue  as  such  owner  for  seven  years  because  he  had 
given  plaintiff  an  exclusive  agency  in  the  city  of  Liverpool  for  that 
time.  But  this  result  was  reached  in  view  of  the  express  concession 
of  the  plaintiff  that  there  was  no  obligation  to  sell  him  any  coal  what- 
soever or  to  refrain  from  shipping  the  entire  output  elsewhere  than  to 
Liverpool.  Compare,  Ogdens,  Ltd.,  v.  Nelson,  [1904]  2  K.  B.  410, 
affirmed  in  [1905]  A.  C.  109.  Similar  agency  cases  are  common: 
the  mere  creation  of  an  exclusive  agency  in  and  for  one  locality  for 
a  definite  period  does  not  imply  an  obligation  on  the  part  of  the  prin- 
cipal to  continue  his  nation-wide  business  for  that  time.  Pellet  v. 
Insurance  Co.,  104  Fed.  502,  43  C.  C.  A.  669.  The  relative  importance 
of  the  parties'  interests  may  justify  the  view  that  they  do  not  intend 
more  than  that  the  agency  should  be  exclusive  while  the  business  con- 
tinues, but  not  exceeding  that  specified  time.  In  tlie  instant  case,  how- 
ever, practically  one-half  of  defendant's  business  is  involved. 
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Moreover,  the  agreement  expressly  provides  that  the  Coal  Company 
is  to  employ  the  vessels  and  load  them  ''substantially  the  same  as 
heretofore"  and  that  the  Transportation  Company  is  **to  carry  the 
said  coal  on  all  trips  west-bound."  The  *'said  coal"  refers  to  the  coal 
loaded  as  theretofore;  that  is,  in  accordance  with  their  former  ar- 
rangements. While  this  was  their  first  written  agreement,  they  had 
had  similar  dealings  under  informal  contracts  for  a  number  of  years. 
The  course  of  action  during  that  time  was  substantially  in  accordance 
with  plaintiff's  contentions  as  to  the  interpretation  of  the  agreement; 
that  is,  that  while  these  steamers  were  tramp  vessels,  with  no  definitely 
fixed  trips,  they  did  in  fact  ply  fairly  regularly  between  Oswego  and 
Milwaukee  as  well  as  beyond  these  ports. 

Furthermore,  the  prior  negotiations  (U.  S.  v.  Bethlehem  Steel  Co., 
205  U.  S.  105,  27  Sup.  Ct.  450,  51  L.  Ed.  731),  and  the  direct  state- 
ments of  the  parties,  not  to  third  persons,  but  to  one  another,  make  it 
clear  that  they  intended  by  this  agreement  to  tie  up  the  boats  in  question 
for  three  successive  seasons.  Their  very  purpose  was  to  prevent  the 
sale;  to  continue  the  relations  theretofore  existing;  to  make  them 
more  permanent.  And  while,  if  the  language  of  the  agreement  clearly 
fails  to  express  such  purpose,  it  will  not  be  perverted,  yet  if  it  be  rea- 
sonably susceptible  of  a  construction  in  accordance  with  their  mutually 
expressed  aim,  it  will  be  so  construed. 

[3]  3.  But  it  is  strenuously  denied  that  the  remedy  at  law  is  ade- 
quate, or  that  equity  in  such  a  case  will  give  or  compel,  directly  or  in- 
directly, specific  performance  of  the  contract.  The  question,  on  this 
appeal  from  a  preliminary  injunction,  is  whether  there  was  an  abuse  of 
judicial  discretion  in  granting  it.  Without  detailing  the  conflicting 
affidavits,  we  are  of  the  opinion  that  the  District  Court  was  justified 
therefrom  in  concluding  that  no  other  boats  of  a  size  small  enough 
to  pass  through  the  Welland  Canal  were  obtainable;  that  even  if 
plaintiff  could  be  adequately  compensated  for  any  increased  freight 
cost  in  shipping  by  rail  to  Buffalo  instead  of  to  Oswego,  and  thence  by 
water  westward,  boats  of  a  size  to  dock  at  Chicago  and  Milwaukee, 
at  places  reasonably  available  for  plaintiff's  established  trade,  could  not 
be  secured  for  the  three-year  period ;  that  plaintiff's  business  had  been 
so  built  up  for  delivery  by  water  that  the  necessity  of  all-rail  shipment 
would  have  disrupted  it,  or  haVe  injured  it  far  in  excess  of  the  in- 
creased freight  rate  and  in  a  measure  difficult,  if  not  impossible,  of 
judicial  ascertainment.  If  on  full  hearing  these  conclusions  be  sus- 
tained by  the  evidence,  plaintiff  will  have  demonstrated  the  inadequacy 
of  a  remedy  at  law. 

Moreover  the  court  was  justified  on  the  affidavits  in  concluding  that 
Pratt,  the  principal  stockholder,  had  paid  for  the  boats  in  the  com- 
pany's own  stock,  with  but  a  nominal  cash  addition ;  that  the  transac- 
tion would  leave  the  company  insolvent,  and  be  a  fraud  upon  plain- 
tiff, as  its  obligee  and  creditor;  and  that  under  these  additionaJ  cir- 
cumstances, the  discretionary  right  of  a  court  of  equity  to  grant  spe- 
cific performance  should  be  exercised,  rather  than  that  the  plaintiff 
should  be  remitted  to  an  action  at  law  against  the  corporation,  necessa- 
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rily  to  be  followed  by  further  proceedings  against  such  of  its  stock- 
holders as  had  taken  its  property  by  methods  which,  however  valid 
between  them  and  the  corporation,  were  invalid  as  against  its  cred- 
itors. 

[8]  If  specific  performance  be  otherwise  proper,  equity  is  no  longer 
deterred  from  granting  its  aid  because  of  a  sc^called  lack  of  mutuality 
in  the  remedy.  It  suffices  that  defendant's  compulsory  performance  is 
conditioned  upon  plaintiff's  continued  readiness  to  carry  out  his  obli- 
gation. Montgomery  Traction  Co.  v.  Montgomery  Light  &  Water 
Co.,  229  Fed.  672,  144  C.  C.  A.  82;  Ames,  Lectures  on  Legal  History, 
p.  376.  See,  too,  Guffey  v.  Smith,  IVJ  U.  S.  101,  35  Sup.  Ct.  526,  59 
L.  Ed.  856. 

[7]  Nor  does  the  need  of  continuous  supervision  bar,  however  much 
it  may  deter,  the  court  from  exercising  jurisdiction  when  the  ends  of 
justice  seem  to  require  it.  Joy  v.  St.  Louis,  138  U.  S.  1,  11  Sup.  Ct. 
243,  34  L.  Ed.  843;  Union  Pacific  R.  Co.  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  163  U.  S.  564,  16  Sup.  Ct.  1173,  41  L.  Ed.  265;  Prospect  Park 
&  C.  I.  R.  Co.  v.  C.  I.  &  B.  R.  Co.,  144  N.  Y.  152,  39  N.  E.  17,  26 
L.  R.  A.  610;  Jones  v.  Parker,  163  Mass.  564,  40  N.  E.  1044,  47  Am. 
St.  Rep.  485 ;  Mayor  of  Wolverhampton  v.  Emmons,  1901,  1  K.  B. 
515. 

[4]  4.  That  Pratt  had  purchased  the  boats,  and  contracted  to  resell 
them  just  before  this  suit  was  brought,  will  not  defeat  plaintiff.  Pratt 
had  been  the  Transportation  Company's  vice  president  and  director; 
at  the  time  of  the  alleged  purchase,  he  was  its  principal  stockholder ; 
he  had  full  knowledge  of  the  contract,  and  of  plaintiff's  claim.  He 
can  be  fully  protected  as  against  the  company  or  any  other  stockholders 
for  the  money  paid  by  him  to  secure  the  discharge  of  the  mortgage 
on  the  boats  or  given  to  the  company  on  account  of  the  purchase  price. 
His  knowledge  of  the  entire  situation  subordinates  him  as  owner  to 
plaintiff's  prior  equitable  right  to  specific  performance. 

[5]  5.  The  contract  in  question  was  fairly  made,  in  view  of  the 
war  conditions  then  prevailing ;  plaintiff  wanted  to  assure  the  continu- 
ance of  its  business  in  the  manner  in  which  it  had  theretofore  been  con- 
ducted; defendant's  then  stockholders  and  directors  were  willing  to 
tie  up  their  boats,  practically  to  lease  these  specific  and,  under  the 
then  and  now  prevailing  conditions,  unique  chattels  for  more  or  less 
certain  trips  and  period ;  the  progress  of  the  war  greatly  enhanced  the 
value  of  the  boats,  so  that  a  sale  thereof  for  use  in  European  waters 
would  be  highly  profitable  to  defendants.  A  court  of  equity  will 
weigh  the  relative  advantages  and  disadvantages  to  each  of  the  par- 
ties that  would  be  occasioned  by  its  interposition ;  there  is  no  absolute 
right  to  its  aid ;  it  would  not  enjoin  the  breach  of  the  contract  merely 
because  of  the  existence  of  the  obligation;  it  would  not  prevent  de- 
fendant from  reaping  the  harvest  of  war  profits  merely  to  maintain 
the  inviolability  of  contracts;  it  would  not  compel  performance  of  a 
contract  improvidently  made ;  it  will  so  mold  and  condition  its  aid  as 
to  subserve  the  interests  of  all  parties  wherever  possible.  But  a 
contract  fairly  and  honestly  entered  into  is  not  improvident  merely 
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because,  due  to  rapid  clianges  in  war  times,  its  fulfillment  involves 
the  sacrifice  of  large  prospective  profits;    and  that  sacrifice  will  be 
demanded,  if  the  just  rights  of  the  other  party  cannot  otherwise  be 
fully  and  adequately  maintained. 
Order  affirmed. 


(239  Fed.  610) 

SEMIDET  et  al.  v.  CENTRAL  AGUIRRB  CO.  et  aL 

(Circuit  Court  of  Appeals,  First  Circuit.    January  4,  1917.) 

No.  1207. 

1.  Landlord  and  Tenant  ^=s>285(3) — ^Fobfeitxjbe  of  Lease— Equttablb  Re- 

lief—Assig  NMENT. 

In  a  suit  In  equity  to  forfeit  a  lease,  which  permitted  subletting  the 
premises,  but  not  assigning  them,  the  determination  of  whether  a  transfer 
was  an  assignment  or  a  sublease  is  not  of  nmch  consequence,  since,  if  it 
was  an  assignment,  it  would  not  relieve  the  original  lessee  of  his  legal 
obligations,  for  breach  of  which  there  would  be  an  appropriate  remedy. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  H 
1194-1196;  Dec.  Dig.  <&=>285(3).] 

2.  Landlord  and  Tenant  ^s»55(3),  280 — FoBFErruRE  of  Lease — ^Eqxtitablb 

Relief— Grounds. 

If  the  original  lessee  of  land  and  a  water  right,  or  those  claiming  un- 
der it,  have  diverted  the  water  from  the  land  to  its  substantial  damage, 
there  is  a  proper  case  for  equitable  protection,  which  might  be  given  ei« 
ther  by  forfeiture  of  the  lease  or  by  the  more  common  remedy  of  injunc- 
tion and  accounting  for  damages.* 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  U  143, 
145-149,  1180;  Dec.  Dig.  <©=5>55(3),  280.] 

3.  Equity  $=s>24 — Relief  Awarded — Forfeiture. 

BJqulty  views  forfeiture  with  disfavor,  and  will  only  Interfere  to  work 
a  forfeiture  and  ascertain  damages  where  the  remedies  at  law  are  plainly 
and  substantially  Inadequate. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent.  Dig.  §{  6^76;  Dec.  Dig. 
<&=»24.]     . 

4.  Landlord  and  Tenant  ^=»280 — Forfeiture  of  Lease — ^Equitable  Relief 

— Violation  of  Provisions. 

Where  a  lessee  of  land  and  a  water  concession,  which  could  be  forfeited 
by  the  government  if  the  water  was  not  used  In  connection  with  that  land, 
had  separated  the  use  of  the  water  from  the  land,  but  there  were  not  shown 
to  be  any  other  users  of  water  from  the  same  stream  who  were  complain- 
ing to  the  government,  it  is  not  shown  that  the  remedies  of  the  lessors 
were  in  law,  or  by  the  usual  remedies  of  equity,  and  so  inadequate  as  to 
Justify  a  forfeiture  of  the  lease. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dlg.*§  1180; 
Dec.  Dig.  <&=»280.] 

5.  Appeal   and    Error   ^=»1009(1) — Review — ^Findings   of   Fact — Suit   in 

Equity. 

While  in  an  equity  proceeding  the  court  of  review  must  examine  the 
case  de  novo,  findings  by  the  trial  court,  who  saw  the  witnesses,  and  was 
in  close  touch  with  the  locality  and  physical  conditions,  should  not  be 
disturbed,  except  in  case  of  clear  and  unmistakable  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  J$  3970, 
3978;  Dec.  Dig.  «8s=>1009(l).] 

^=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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6.  Landlord  and  Tenant  ^=»111 — Fobfeittjbe  of  Lease — Equitable  Re- 

lief— ^Injury. 

While  a  concession  of  water  rights  for  use  on  certain  lands  provided 
that  It  should  be  inseparable  from  the  lands,  but  it  appeared  that  for 
several  years  before  the  leasing  of  the  land  the  water  had  not  been  used 
thereon,  because  of  the  destruction  of  the  canal,  permission  given  by  the 
lessee  in  good  faith  to  another  to  use  the  water  on  other  lands  for  a  term 
in  consideration  of  his  repairing  the  canal,  and  with  a  provision  that  all 
rights  thereto  should  revert  to  the  original  land  at  the  end  of  the  term, 
though  a  technical  violation  of  the  lease,  resulted  in  no  substantial  injury 
to  the  lessor,  but  rather  benefited  his  land,  and  therefore  does  not  entitle 
the  lessor  in  equity  to  a  forfeiture  of  the  lease,  since  equity  will  not 
interfere  to  protect  a  mere  technical  or  strictly  legal  right  involving  no 
substantial  injury. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §  336; 
Dec.  Dig.  <©=s>lll.] 

7.  Landlord  and  Tenant  $=s>111 — Forfeiture  of  Lease — Statute, 

Under  Civ.  Code  Porto  Rico,  §  1459,  providing  that,  if  the  lessor  or 
lessee  should  not  comply  with  the  obligations  imposed  by  the  preceding 
sections,  they  may  request  the  rescission  of  the  contract  and  damages,  and 
section  1472,  providing  that  the  lessor  may  Judicially  dispossess  the  lessee 
for  the  infraction  of  any  of  the  terms  stipulated  in  the  contract,  breaches 
of  the  lease  by  the  lessee  do  not  ipso  facto  give  the  right  of  res<dssion,  re- 
gardless of  extenuating  or  moderating  circumstances. 
,  [Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  §  336 ; 
Dec.  Dig.  <&=»111.] 

8.  Landlord  and  Tenant  ^=»285(3) — Forfeiture  of  Lease — Suit — Issues. 

In  a  suit  to  forfeit  a  lease  for  violation  of  the  restrictions  concerning 
the  use  of  water  rights,  the  lessor  cannot  raise  the  question  that  the  lessee 
is  violating  Joint  Resolution  May  1,  1900  (31  Stat,  715),  because  its  hold- 
ings are  excessive. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  §§ 
1194^1196;   Dec.  Dig.  «S=»285(3).] 

9.  Waters  and  Water  Courses  ^=>156{7) — Concession  to  Use  Water — Re- 

striction TO  Land. 

Under  a  water  right  concession,  which  declared  the  water  to  be  in- 
separable from  the  land  for  which  it  was  granted,  that  it  could  not  be 
utilized  for  other  purposes,  nor  the  one  alienated  without  the  other,  the 
lessee  of  part  of  the  land,  and  those  claiming  under  it,  cannot  legally  use 
the  water,  except  on  the  land. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent.  Dig. 
i  182 ;    Dec.  Dig.  «8s=>156(7).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Porto  Rica;   Hamilton,  Judge. 

Suit  by  Francisco  Semidey  and  others  against  the  Central  Aguirre 
Company  and  others.  Decree  for  defendants,  and  plaintiffs  appeal. 
Decree  vacated  in  part,  and  otherwise  affirmed. 

Perry  Allen,  of  New  York  City  (Henry  G.  Molina,  of  San  Juan, 
Porto  Rico,  on  the  brief),  for  appellants. 

Charles  Hartzell,  of  San  Juan,  Porto  Rico,  and  Malcolm  Donald, 
of  Boston,  Mass.  (Stafford  Johnson,  of  Boston,  Mass.,  on  the  brief), 
for  appellees. 

Before  DODGE  and  BINGHAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

^s:>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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ALDRICH,  District  Judge.  The  questions  raised  in  this  case  grow 
out  of  a  controversy  in  respect  to  a  lease  of  a  sugar  plantation  at 
Guayama,  Porto  Rico,  known  as  Hacienda  Teresa,  "together  with 
whatsoever  is  covered  by  and  appertains  to  said  lands,  and  is  annexed 
to  and  remaining  thereon,  with  their  entrances  and  exits,  uses,  rights 
and  servitudes,"  and  among  the  rights  and  servitudes  covered  by  this 
clause  were  certain  water  rights  running  with  the  land  by  virtue  of 
an  irrigation  concession  granted  by  the  local  Spanish  authorities  in 
1861,  and  confirmed  by  the  government  of  Spain  in  1868. 

The  lease  was  by  the  Semidey  family  to  the  Central  Aguirre  Com- 
pany, and  was  dated  July  30,  1901,  and  the  concessionary  right  which 
attached  to  the  land  was  that  of  the  right  to  take  the  waters  of  the 
rivers  Lapa  and  Majada  for  irrigation  purposes. 

The  water  right  concession  was  to  the  owners  of  six  haciendas,  two 
of  which  owners  withdrew,  and  it  is  claimed  that  the  concessionary 
rights  thereupon  centered  in  the  remaining  four  concessionaries  as 
owners  of  haciendas  or  plantations,  known,  respectively,  as  Teresa, 
Aguirre,  Carmen,  and  Amedeo ;  but  there  is  nothing  for  us  to  decide 
in  respect  to  the  question  whether  the  entire  grant  to  the  six  conces- 
sionaries, upon  the  withdrawal  of  two,  inured  to  the  remaining:  four. 

There  was  a  provision  in  the  concession  that  "the  waters  granted  are 
inseparable  from  the  haciendas  for  which  they  are  granted ;  they  can- 
not be  utilized  for  other  purposes,  nor  the  ones  alienated  without  the 
others";  and  in  the  approval  of  the  government  of  Spain,  through 
its  minister  of  the  colonies,  it  was  provided  that  failure  to  observe 
the  provisions  of  the  concession  should  cause  the  concession  to  lapse. 

[1]  It  is  claimed  that  the  Aguirre  Company  transcended  its  rights 
under  the  lease  from  the  Semidey  family  of  July  30,  1901,  and  ex- 
posed the  concession  to  forfeiture  by  making  an  assignment,  renuncia- 
tion, and  transfer  of  the  lease  to  Mr.  Jeremiah  Smith,  for  himself,  his 
successors,  or  representatives,  who  in  turn  assigned  or  sublet  to  Fraz- 
er,  Rogers  &  Noyes,  expressly  reserving  to  the  Central  Aguirre  Com- 
pany the  use  of  the  concessionary  canal  and  its  waters,  thereby  sep- 
arating the  concessionary  waters  from  the  Teresa  land  and  hacienda, 
to  which  the  rights  were  inseparably  and  inviolably  annexed,  thereby 
again  exposing  the  concession  to  imminent  danger  of  forfeiture. 

There  was  no  provision  in  the  lease  expressly  authorizing  an  assign- 
ment as  such,  and,  although  there  was  a  provision  authorizing  a  lease, 
it  was  provided  that : 

"In  case  the  Central  Aguirre  Company  should  lease  the  hacienda  to  another 
person,  it  is  understood  that  the  clauses  and  terms  of  this  contract  shall  al- 
ways remain  in  full  force  and  effect  with  the  Central  Aguirre  directly  respon- 
sible to  the  lessor." 

Looking  at  the  purpose  of  the  Central  Aguirre  Company  m  its 
conveyance  to  Smith,  we  think  the  idea  of  the  Aguirre  Company  was 
not  to  renounce  in  the  sense  of  surrendering  any  rights  under  their 
lease  in  respect  to  the  waters  of  the  rivers,  but  to  transfer  tiiem  to 
Smith  and  his  successors ;  and,  that  being  the  purpose,  the  difference 
between  an  assignment  and  a  subletting  would  not  be  of  much  conse- 
quence, in  an  equitable  sense,  except  in  so  far  as  it  might  bear  upon 
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the  question  of  danger  of  forfeiture.  An  assignmwit  of  this  char- 
acter would  simply  transfer  such  right  as  the  original  lessee,  had,  and 
it  is  not  easy  to  perceive  that,  by  such  an  act,  the  lessee  could  re- 
lievo itseli  from  the  legal  obligations  which  rested  upon  it  under  the 
terms  of  the  lease,  and,  if  the  obligations  in  respect  to  repairs,  set- 
tlements, and  other  things  were  not  fulfilled,  that  an  appropriate  rem- 
edy would  not  be  at  hand. 

It  is  further  contwided  (and  in  this  contention  perhaps  lies  the  sub- 
stantial and  turning  point  of  the  case)  that  the  Central  Aguirre  Com- 
pany, to  whom  the  use  of  the  waters  was  expressly  reserved,  proceed- 
ed, in  connivance  with  one  Manuel  Gonzales,  and  with  the  consent 
of  Smith,  to  divert  the  waters  and  apply  them  to  the  use  of  certain 
lands  belonging  to  Gonzales,  not  covered  by  the  concession ;  that  Gon- 
zales closed  the  intake  of  the  subcanal  leading  to  the  Hacienda  Teresa, 
constructed  a  subcanal  of  his  own  and  tapped  the  joint  or  main  canal 
of  the  concession  at  a  point  immediately  above  the  intake  of  the  sub- 
canal leading  to  the  Teresa  estate,  and  took  and  used  a  large  portion 
of  the  water  of  the  Lapa  and  Majada  rivers  for  the  purpose  of  irri- 
gating lands  of  his  own  not  covered  by  the  concession ;  and  that  this 
condition  continued  from  1907  to  the  time  of  filing  the  bill  in  the  early 
part  of  1912. 

This  proceeding  is  in  equity,  and  was  instituted  in  the  District  Court 
of  the  United  States  for  the  District  of  Porto  Rico,  and  the  relief 
sought  is  that  the  lease  of  July  30,  1901,  together  with  subsequent 
renewals,  be  canceled  as  of  July  31,  1911;  that  the  renewal  of  the 
lease,  dated  March  25,  1911,  be  canceled;  that  the  Central  Aguirre 
Company,  Smith,  and  others  be  directed  to  vacate  the  Hacienda  Te- 
resa;  and  for  an  injunction  and  an  accounting. 

The  question  here  is  not  so  much  a  question  whether  the  assign- 
ment was  a  technical  breach  of  the  lease,  or  whether  there  are  unful- 
filled obligations  in  respect  to  the  repair  of  ditches,  canals,  and  fences, 
and  unfulfilled  obligations  in  respect  to  squatters  and  other  things,  as 
it  is  a  question  whether  the  plaintiffs  have  made  out  a  case  for  equita- 
ble relief. 

[2]  It  goes  almost  without  saying  that  if  either  the  original  lessee, 
or  those  acting  under  the  lease,  either  by  virtue  of  an  assignment  or  a 
sublease,  or  otherwise,  have  tapped  the  canal  and  diverted  waters 
which  were  going,  and  should  go,  to  the  Teresa  hacienda,  and  that 
ownership  is  suffering  substantial  damage,  it  would  be  a  proper  case 
for  equitable  interference  and  protection,  and  that  protection  might 
come  through  a  possible  decree  of  forfeiture,  or  through  the  instru- 
mentality of  the  more  common  and  less  offensive  remedy  by  injunc- 
tion and  an  accounting  as  to  damages. 

[3]  In  equity  the  element  of  drastic  force  involved  in  the  idea  of 
forfeiture  is  not  looked  UFK>n  with  favor.  Indeed,  it  is  viewed  with 
disfavor,  and  it  is  only  in  extreme  cases,  and  where  remedies  at  law 
are  plainly  and  substantially  inadequate,  that  equity  will  interfere  to 
work  a  forfeiture  and  ascertain  damages.  Jones  v.  New  York  Guar- 
anty &  I.  Co.,  101  U.  S.  622,  25  L.  Ed.  1030;  Henderson  v.  Carbon- 
dale  Coal  &  Coke  Co.,  140  U.  S.  25,  11  Sup.  Ct.  691,  35  L.  Ed.  332; 
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Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  801,  72  C.  C.  A.  213;  Lindeke 
V.  Associates  Realty  Co.,  146  Fed.  630,  77  C.  C.  A.  56;  U.  S.  v.  Ore- 
gon &  C.  R.  Co.  (C.  C.)  186  Fed.  861 ;  St.  Louis  Union  Trust  Co.  v. 
Galloway  Coal  Co.  (C.  C.)  193  Fed.  106,  affirmed  on  appeal  in  201 
Fed.  1022,  119  C.  C.  A.  294;  Liddle  v.  Cook,  209  Fed.  182,  126  C. 
C.  A.  130. 

[4]  There  is  nothing  in  the  record  which  presents  any  public  phase 
in  respect  to  the  waters  in  question.  The  primary  idea  upon  which  a 
government  reserves  to  itself  the  right  to  declare  a  forfeiture  oCits 
grants  in  respect  to  public  waters  is,  that  the  duty  rests  with  all  gov- 
ernments to  protect  members  of  the  public  when  their  rights  and  in- 
terests are  involved  in  the  use  of  public  waters.  The  concession  in 
question  was  to  six  owners  located  upon  or  near  the  waters  in  ques- 
tion. The  waters,  in  a  sense,  may  be  public  waters ;  but,  be  that  as  it 
may,  there  are  no  owners  above,  or  below,  or  between  the  six  conces- 
sionaries, who  are  complaining  that  their  rights  have  been  invaded, 
and  for  that  reason  that  the  concession  should  be  forfeited.  This  is 
merely  a  controversy  between  holders  under  a  single  grant,  who  are 
in  dispute  as  to  their  relative  rights.  The  remedies  for  ascertaining 
and  establishing  their  rights  must  be  adequate,  either  in  the  usual 
course  of  law,  or  of  equity,  and  usual  remedies  are  to  be  favored  above 
exceptional  and  oppressive  remedies  through  forfeiture. 

We  see  no  ground,  under  the  circumstances  of  this  case,  for  saying 
that  the  assignment  or  the  sublease  should  be  canceled  upon  the 
ground  that  there  is  imminent  danger  that  the  concession  will  be  de- 
clared forfeited  by  the  government,  or  upon  the  ground  that  the  con- 
cessionary rights  are  otherwise  in  danger. 

The  assignments  of  error  are  32  in  number,  but  we  do  not  deem  it 
necessary  to  consider  them  seriatim,  because  there  are  certain  general 
principles  of  equity  which  must  be  accepted  as  controlling,  and  as 
against  the  general  claim  of  the  plaintiff  for  forfeiture  and  cancellation 
as  equitable  rehef. 

There  are  15  findings  which  are  special  in  the  sense  that  they  are 
findings  upon  distinct  phases  of  the  case. 

Although  a  substantial  part  of  the  proofs,  and  perhaps  all  of  the 
proofs  before  Judge  Hamilton,  are  in  the  record,  there  is  not  upon 
the  evidence  very  much  conflict  in  respect  to  the  substantial  features 
of  the  case.  Some  of  the  findings  of  the  court  below  involve  law  and 
fact,  but  those  which  relate  to  the  grounds  which  may  become  the 
basis  of  equitable  relief  are  purely  findings  in  respect  to  questions  of 
fact.  As  for  instance.  No.  11,  which  is,  in  effect,  that  the  complainants 
are  not  being  injured  by  Gonzales'  restoration  of  the  Lapa  canal,  at 
his  own  expense,  and  the  use  of  the  waters  of  the  Lapa  river  by  him 
under  the  reservations  in  the  sublease.  And  the  same  is  true  of  find- 
ing 13,  which  is  to  the  effect  that  in  1910,  after  some  adjustment  of 
water  and  canal  conditions,  that  the  Teresa  estate  was  receiving  all  of 
the  irrigation  water  from  said  concession  to  which  it  was  entitled. 

[5]  While  in  an  equity  proceeding  the  court  of  review  may  and 
must  examine  the  case  de  novo,  findings  of  fact  by  the  court,  who  saw 
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the  witnesses  and  was  in  close  touch  with  the  locality  and  the  physical 
conditions  involved,  will  not  be  disturbed,  except  in  case  of  clear  and 
unmistakable  error.  Villanueva  v.  Villanueva,  239  U.  S.  293,  36  Sup. 
Ct.  109,  60  L.  Ed.  293 ;  Washington  Securities  Co.  v.  United  States, 
234  U.  S.  76,  78,  34  Sup.  Ct.  725,  58  L.  Ed.  1220;  Stuart  v.  Hayden, 
169  U.  S.  1,  14,  18  Sup.  Ct.  274,  42  L.  Ed.  639;  Trujillo  &  Mercado  v. 
Succession  of  Rodriguez,  233  Fed.  208, 147  C.  C.  A.  214. 

[8]  The  concession  in  question  was  in  1868.  It  gave  the  grantees 
or  concessionaries  certain  rights  in  respect  to  the  waters  of  the  Lapa 
and  Majada  rivers  for  purposes  of  irrigation,  and  there  were  certain 
provisions  as  to  canals,  intakes,  conduits,  repairs,  and  various  other 
things.  Soon  after  the  grant,  canals  were  constructed,  and  other 
things  were  done  with  a  view  of  utilizing  the  water  rights  granted  by 
the  government  of  Spain.  The  canals  and  other  structures  were  so 
far  destroyed  by  a  hurricane  in  1878  as  to  render  them  practically  use- 
less, and  after  some  things  had  been  done  by  the  Central  Aguirre 
syndicate  by  way  of  reconstruction,  they  were  again  in  1899  practically 
demolished,  and  after  an  expenditure  of  considerable  sums  of  money 
upon  the  Majada  canal,  and  after  investigations  in  respect  to  the  ex- 
pense of  restoring  the  Lapa  canal,  it  was  decided  not  to  imdertake  the 
work  of  its  reconstruction. 

It  would  seem  that  the  owners  of  the  Teresa  interest  did  nothing  in 
the  direction  of  repairing  the  canal,  either  by  themselves  or  in  con- 
nection with  the  other  owners;  that  they  were  sleeping  upon  their 
concessionary  rights  for  20  years  or  more;  and  that  the  waters,  so 
far  as  the  Lapa  river  and  the  Teresa  hacienda  were  concerned,  were 
in  practical  nonuse  and  going  to  waste,  at  the  time  of  the  lease  to  the 
Central  Aguirre  Company. 

The  idea  of  the  Central  Aguirre  Company  under  its  lease  was  to 
utilize  the  waters ;  but  having  ascertained  the  expense  of  reconstruc- 
tion of  the  Lapa  canal  and  other  things  connected  with  it,  and  that 
the  expense  was  such  that  they  did  not  care  to  assume  it,  they  entered 
into  a  contract  with  Manuel  Gonzales  for  grinding  catie,  and  an  ar- 
rangement was  made  with  him  to  repair  the  Lapa  canal  under  a 
scheme  which  contemplated  his  use  of  the  waters  of  the  Lapa  river, 
upon  condition  that  the  rights  should  revert  to  the  Central  Aguirre 
Compsiny  at  the  termination  of  the  agreement  with  Gonzales.  This 
arrangement  between  the  Central  Aguirre  Company  and  Gonzales, 
and  what  was  done  under  it,  unquestionably  involved  an  unwarranted 
diversion  of  the  waters;  but  there  is  nothing  in  the  situation  which 
indicates  bad  faith.  It  is  reasonable  enough  to  assume  that  the  Cen- 
tral Aguirre  Company  acted  under  the  supposed,  but  mistaken,  idea 
of  a  right  under  the  lease  to  utilize  waters  which  were  in  practical  non- 
use  and  doing  no  one  any  good. 

While  the  diversion  cannot  be  justified  in  a  strict  legal  sense,  it  is 
urged  that  the  owners  of  the  Teresa  interest  have  taken  rents  under 
the  lease,  or  some  part  of  them,  and  that  that  operates  as  a  waiver  of 
any  point  that  might  otherwise  be  taken  against  the  violation  of  the 
terms  of  the  lease  and  the  unwarrantable  diversion  of  the  waters.  But 
we  do  not  go  much  into  the  question  of  waiver,  because  imder  the  cir- 
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cumstances,  it  is  difficult  to  see  that  the  complainants  have  suffered 
any  substantial  injury,  if  any  injury  at  all,  by  reason  of  the  diversion 
of  the  waters  and  the  technical  invasion  of  their  rights.  Indeed,  it 
seems  more  probable  than  otherwise  that  the  Teresa  estate  has  been 
benefited  by  the  restoration  of  the  canal  and  other  structures.  It  is  not 
necessary  to  inquire  whether  the  Teresa  hacienda  is  getting  under  pres- 
ent conditions,  or  was  getting  under  the  conditions  existing  at  the  time 
these  proceedings  were  instituted,  as  much  water  from  the  Lapa  river 
as  it  was  entitled  to  under  the  original  concession,  because  it  is  quite 
sufficient  to  say  that  that  estate  is  receiving  as  much  water  as  it  was  re- 
ceiving before  the  restoration  of  the  canals  and  the  other  works  by 
Gonzales  at  a  large  expense,  and  under  a  restoration  which  must  ulti- 
mately inure  to  the  benefit  of  the  Teresa  estate. 

It  is  not  our  understanding  that  equity  must  interfere^  or  should 
interfere,  at  the  instance  of  a  party  suffering  no  substantial  injury,  to 
regulate  technical  or  strictly  legal  rights.  Where  disputes  arise  be- 
tween owners  of  community  water  rights  under  a  grant,  there  must 
not  only  be  the  grievance  of  legal  invasion,  but  a  grievance  of  irrepa- 
rable, or  at  least  of  substantial  injury,  in  order  to  justify  the  interposi- 
tion of  equity,  to  the  end  that  questions  as  to  forfeitures  and  leases 
should  be  regulated. 

[7]  The  point  is  taken  that,  under  sections  1459  and  1472  of  the 
Civil  Code  of  Porto  Rico,  the  breaches  of  the  lease,  and  of  the  con- 
ditions of  the  original  concession,  put  the  concession  in  jeopardy  of 
forfeiture  and  operate  to  give  the  lessors  under  the  doctrine  of  rescis- 
sion the  right  to  demand  possession  of  the  premises. 

We  do  not  understand  that  all  departures  from  the  terms  of  con- 
cessions or  of  leases  necessarily  operate  that  way  ipso  facto.  There 
might  be  extenuating  and  moderating  circumstances,  and  it  is  doubt- 
less for  such  reasons  that  under  both  sections  judicial  investigation 
and  judicial  dispossession  are  contemplated. 

[8]  A  further  point  is  taken  that  the  defendants  stand  here  in  vio- 
lation of  the  joint  resolution  of  Congress,  approved  May  1,  1900  (31 
Stat.  715),  modifying  what  is  known  as  the  Foraker  Act  (Act  April 
12,  1900,  c.  191,  31  Stat.  77),  because  their  holdings  of  land  interests 
are  excessive.  We  do  not  go  into  the  question  of  the  holdings  of  the 
corporation,  or  consider  any  questions  of  restriction  of  holdings,  be- 
cause it  is  clearly  not  the  right  of  a  party  to  an  equity  proceeding  in- 
voked for  the  purpose  of  regulating  relative  water  rights  under  a  joint 
grant,  to  raise  a  question  of  that  kind  in  the  collateral  way  in  which 
it  is  sought  to  ln^  raised  by  the  complainants  here. 

Viewing  this  case  as  one  involving  commingling  water  rights,  where 
the  interests,  from  the  very  nature  of  things,  are  dependent  and  inter- 
dependent and  relative,  rights  affected  by  development  and  by  non- 
development,  by  user  and  by  nonuser,  and  as  a  case  in  which  the 
complainants  are  suffering  no  permanent  or  substantial  injury,  we  see 
no  reasonable  grounds  for  canceling  the  leases  upon  the  ground  that 
their  provisions  have  been  violated,  nor  do  we  think  that  any  of  the 
questions  involved  in  this  case  should  be  influenced  by  any  contention 
that  the  concession  is  in  jeopardy  of  forfeiture. 
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[9]  Section  8  of  the  concession  of  1861  is  quite  imperative  in  its 
terms,  in  that  it  declares  that : 

"The  waters  granted  are  Inseparable  from  the  haciendas  for  which  they 
are  granted ;  they  cannot  be  utilized  for  other  purposes,  nor  the  ones  alien- 
ated without  the  others," 

We  cannot  see  that  Gonzales,  or  any  others  claiming  under  the  lease 
of  the  Teresa  hacienda,  could  get  any  greater  right  of  diversion  than 
that  which  the  Teresa  had  under  the  original  concession. 

Gonzales,  by  tapping  the  main  canal  below  the  junction  of  the  Lapa 
and  Majada  rivers,  and  taking  the  waters  of  the  joint  canal  by  means 
of  a  subcanal  of  his  own,  is  using  the  water  upon  his  own  lands  and 
land  not  covered  by  the  irrigation  concession.  This  is  something 
that  seems  not  to  be  in  dispute,  and,  that  being  so,  we  think  that  part 
of  the  final  decree  which  declares  that  the  "waters  which  are  being 
taken  by  Gonzales  from  the  Lapa  concession  are  being  legally  used" 
should  be  vacated,  and  this  notwithstanding  it  is  further  declared  that 
the  use  thereof  is  in  trust  for  the  owner  of  the  Teresa  estate. 

We  find  no  grounds  for  interfering  with  the  District  Court's  dis- 
position of  the  cause  in  respect  to  cancellation  and  forfeiture,  nor 
with  its  order  in  respect  to  rents  now  in  the  possession  of  the  District 
Court  for  the  district  of  Ponce ;  but  we  think  that  part  of  the  decree 
which  declares  Gonzales'  use  to  be  legal  should  be  vacated,  to  the  end 
that  the  complainants'  prayer  for  an  injunction  in  the  pending  cause 
may  be  available  to  them,  if,  under  present  or  subsequent  conditions, 
the  situation  should  be  such  that  the  use  should  be  terminated  or 
regulated  by  injunction,  and  as  to  what  should  be  done  through  such 
an  instrumentality  we  express  no  opinion. 

As  both  parties  in  a  measure  prevail  under  this  appeal,  we  think  no 
costs  should  be  taxed  by  either  party  in  this  court. 

The  decree  of  the  District  Court,  declaring  Gonzales'  use  of  the 
Lapa  water  to  be  a  legal  use,  is  vacated.  In  all  other  respects  it  is 
aflfirmied.    No  costs  in  this  court. 


(239  Fed.  617)  , 

ESTEP  et  al.  v.  KENTLAND  COAL  ft  COKE  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  6,  1917.) 

No.  2874. 

1.  Appeal  and  Ebrob  ^=s>1009(1) — Review — Findings. 

Findings  of  fact  by  the  trial  Judge  in  an  equity  case  will  not  be  dis- 
turbed on  appeal,  unless  the  evidenee  preponderates  against  them. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {§  3970, 
3978.] 

2.  Witnesses  ^=»159(8) — Compbtenot — Tbansactions  with  Deceased  Per- 

sons. 

Under  Civ.  Code  Prac.  Ky.  f  606—2,  forbidding  a  person  to  testify  for 
himself'  concerning  any  verbal  statement  of  or  transaction  With  a  de- 
ceased person,  grantees*  suing  to  reform  a  deed  which  reserved  timber 
rights  to  the  grantor,  are  incompetent  to  testify  as  to  time  of  the  inser- 
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tion  of  the  reservation ;   the  grantor  being  dead  and  having  transferred 
the  timber  rights  before  his  death. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Cent  Dig.  §  675.] 

3.  Deeds  <e=»194(l) — Validity — Presumptions. 

While  there  is  a  presumption  that  a  deed  is  delivered  at  Its  date,  in- 
tention alone  will  not  constitute  delivery,  and  some  act  showing  a  parting 
by  the  grantor  with  control  oter  the  deed  is  necessary;  therefore  de- 
livery cannot  be  found  where  the  grantor  retained  possession  and  control 
of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent.  Dig.  H  574,  575,  581- 
583,  634.] 

4.  Courts  ^=:»375 — ^Applicability  of  State  Law — ^IIjmitation  op  Actions. 

State  statutes  of  limitations  are  not  binding  on  the  federal  courts  in 
equity  suits,  and  the  question  whether  relief  is  barred  depends  only  on 
whether  complainant  has  been  guilty  of  laches;  the  federal  courts  fre- 
quently finding  complainant  guilty  of  laches  for  delay  for  less  than  the 
period  of  limitations. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  §  983.] 

5.  Reformation  of  Instruments  ^=>32 — Laches. 

Plaintiffs,  when  minors  of  16  and  17  years,  received  a  conveyance  of 
land  from  their  father;  the  deed  being  recorded  nearly  a  year  after  its 
date.  By  interlineations  in  the  deed  a  reservation  to  the  grantor  of  the 
mineral  rights  in  the  land  was  inserted.  In  the  year  that  the  deed  was 
recorded,  plaintiffs  learned  of  the  sale  of  minerals,  and  they  consented  to 
a  conveyance  thereof  3  years  thereafter.  The  mineral  rights  were  subse- 
quently transferred  to  an  Innocent  purchaser,  and  some  10  years  after 
the  eldest  of  plaintiffs  reached  his  majority  they  sued  to  reform  the  con- 
veyance on  the  theory  that  the  reservation  was  Inserted  by  their  father 
after  delivery.  Held  that,  in  view  of  plaintiff's  acquiescence  in  the  con- 
veyance and  probable  participation  in  the  proceeds,  they  are  barred  by 
laches  from  attacking  the  deed. 

[Ed.  Note. — For  other  cases,  see  Reformation  of  Instruments,  Cent  Dig. 
§S  119-121.] 

6.  Estoppel    ^=»90(2) — ^Equitable   Estoppel — ^What   Constitutes. 

In  such  case  plaintiffs  are  estopped  from  questioning  the  deed. 
[Ed.  Note. — For  other  cases,  see  Estoppel,  Cent  Dig.  f  244.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Kentucky ;   Andrew  M.  J.  Cochran,  Judge. 

Suit  by  Joseph  H.  Estep  and  another  against  the  Kentland  Coal  & 
Coke  Company  and  others.  From  a  decree  denying  relief,  complain- 
ants appeal.    Affirmed. 

C.  M.  Whitt,  of  Williamson,  W.  Va.,  for  appellants. 
J.  F.  Hager,  of  Ashland,  Ky.,  for  appellees. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  HOL- 
IvISTER,  District  Judge. 

KNAPPEN,  Circuit  Judge.  Appeal  from  a  decree  denying  relief 
in  a  suit  in  equity  to  reform  a  deed,  etc.    The  case  is  this : 

On  June  23,  1898,  William  F.  Estep  and  wife,  the  parents  of  plain- 
tiffs, executed  a  deed  to  them  of  certain  lands  in  Pike  county,  Ky., 
then  belonging  to  the  father.  When  executed,  the  deed  contained  no 
reservation  of  minerals.  The  deed  was  voluntary  and  without  valu- 
able consideration.    The  plaintiffs  were  at  the  time  respectively  17  and 
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nearly  16  years  of  age ;  both  were  living  with  their  parents,  and  so 
continued  until  the  plaintiffs  were  respectively  married.  The  deed 
was  recorded  June  5,  1899,  nearly  a  year  after  its  date.  The  record 
of  the  deed  shows  a  reservation  to  the  grantors  of  the  mineral  rights 
in  the  land,  and  the  deed  contains  an  interlineation  to  that  effect  in 
the  father's  handwriting.  On  March  21,  1899,  and  thus  between  the 
date  and  the  recording  of  the  deed,  Estep  and  wife  contracted  with 
one  Hellier  for  the  sjJe  of  the  mineral  rights  in  the  land  at  a  price 
of  75  cents  per  acre.  There  is  nothing  to  indicate  that  this  was  not 
at  the  time  an  adequate  price  for  the  minerals.  In  the  following  May, 
and  thus  still  before  the  deed  was  recorded,  a  survey  was  made  for 
ascertaining  the  acreage,  and  presumably  the  boundaries,  of  the  tract 
containing  the  minerals ;  and  on  February  23,  1902,  Estep  and  wife 
made  deed  to  Hellier  of  the  minerals,  which  were  fully  paid  for  at  or 
before  the  time  the  deed  was  made.  The  father  died  May  22,  1903 
(at  which  time  one  of  the  sons  was  22  years  old  and  the  odicr  nearly 
21),  leaving  to  his  other  children  the  surface  rights  in  his  remaining 
lands,  from  which  he  had  meanwhile  sold  the  minerals.  Hellier  died 
about  three  years  later.  On  March  4,  1910,  under  decree  of  the  pro- 
bate court  in  the  settlement  of  his  estate,  the  minerals  in  question  were 
sold  to  the  defendant  Alma  Coal  Company,  who,  in  the  following  De- 
cember, sold  and  conveyed  them  to  the  defendant  Kentland  Coal  & 
Coke  Company,  at  a  price  of  $30  per  acre,  which  was  fully  paid. 

This  suit  was  begun  July  6,  1912,  for  the  cancellation  of  the  excep- 
tion of  the  minerals  contained  in  the  deed,  and  an  adjudication  that 
plaintiffs  were  the  owners  of  such  minerals.  The  testimony  upon  the 
trial  was  taken  in  open  court.  The  trial  judge  filed  an  opinion,  in 
which  he  expressed  himself  as  not  satisfied  that  the  deed  was  delivered 
to  plaintiffs  before  the  date  on  which  it  was  lodged  for  record,  and 
announcing  the  conclusions  that  plaintiffs  knew  of  the  sale  of  the 
minerals  to  Hellier  and  consented  to  the  insertion  of  the  exception  in 
the  deed,  that  plaintiffs  carried  the  chains  in  the  making  of  the  survey 
in  1899,  and  were  present  when  the  transaction  was  closed  and  the 
money  paid,  and  that  the  defendant  Kentland  Company  was  a  pur- 
chaser for  value  without  notice  of  any  defect  in  the  title.  The  con- 
clusion was  reached  that  plaintiffs  are  barred  from  relief  by  laches 
and  estoppel. 

[1]  In  these  circumstances,  the  conclusions  of  the  trial  judge  are 
accepted  by  us  as  correct,  unless  the  evidence  is  found  to  preponderate 
decidedly  against  those  conclusions.  City  of  Cleveland  v.  Chisholm 
(C.  C.  A.  6)  90  Fed.  431,  434,  33  C.  C.  A.  157;  Monongahela  Co.  v. 
Schinnerer  (C.  C.  A.  6)  196  Fed.  375,  379,  117  C.  C.  A.  193;  Pugh 
V.  Snodgrass  (C.  C.  A.  6)  209  Fed.  325,  326,  126  C.  C.  A.  251.  There 
is  no  such  preponderance ;  on  the  other  hand,  the  evidence  preponder- 
ates in  favor  of  the  conclusions  of  the  trial  judge. 

[2]  Of  course  the  change  in  the  deed,  if  made  after  its  delivery, 
would  not  deprive  plaintiffs  of  their  title  to  the  minerals.  The  evi- 
dence, however,  makes  it  very  uncertain,  to  say  the  least,  that  the 
delivery  was  made  before  the  date  on  which  the  deed  was  recorded. 
Plaintiffs  were  both  minors,  the  deed  was  without  valuable  considera- 
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tion,  plaintiffs  were  not  present  at  its  execution,  and  while  there  was 
testimony  by  one  of  the  plaintiffs  of  a  delivery  soon  after  execution, 
the  testimony  was  held  incompetent  by  the  trial  judge  (and  we  think 
rightly)  under  section  606—2  of  the  Civil  Code  of  Kentucky,  which 
(with  certain  exceptions  not  important  here)  forbids  a  person  to  tes- 
tify for  himself  concerning  "any  verbal  statement  of,  or  any  trans- 
action with,  or  any  act  done  or  omitted  to  be  done  by  *  *  *  one 
who  is  *  *  *  dead  when  the  testimony  is  offered  to  be  given." 
Dunbar  v.  Meadows,  165  Ky.  275,  278,  176  S.  W.  1167. 

[3]  The  deed  was  kept  in  the  father's  deed  box  until  by  the  father's 
direction  one  of  the  plaintiffs  transmitted  it  for  record.  While  there 
is  a  presumption  more  or  less  strong  that  the  deed  was  delivered  at 
its  date  (Ford  v.  Gregory,  10  B.  Mon.  175,  180),  intention  alone  will 
not  constitute  delivery ;  some  act  evidencing  a  parting  by  the  grantor 
with  control  over  the  deed  being  necessary  thereto.  Dunbar  v.  Mead- 
ows, supra,  165  Ky.  277  et  seq.,  176  S.  W.  1167;  Justice  v.  Peters, 
168  Ky.  583,  586,  182  S.  W.  611. 

While  the  trial  judge  states  that  "for  the  sake  of  the  argument"  he 
disposed  of  the  case  on  the  basis  that  the  exception  was  inserted  in 
the  deed  and  in  its  record  after  the  deed  was  recorded,  the  judge  was 
apparently  of  a  contrary  opinion ;  and  we  think  it  the  natural  inference 
from  the  testimony  that  the  interlineation  was  made  between  the  date 
of  the  deed  and  its  recording.  There  was  testimony,  apparently  cred- 
ible, that  Hellier  had  heard,  after  the  contract  of  February,  1899,  for 
the  sale  of  the  minerals,  but  before  payment  was  made,  that  the  land 
had  been  deeded  to  plaintiffs  on  account  of  the  father's  trouble  with 
a  creditor,  and  that  Hellier  declined  to  carry  out  the  contract  unless 
the  minerals  were  excepted  in  the  deed,  that  the  father  agreed  that 
th  exception  should  be  made,  and  that  plaintiffs  agreed  thereto.  The 
mother  was  living  with  one  of  the  plaintiffs  when  the  trial  was  had, 
but  was  not  produced  as  a  witness,  nor  was  her  absence  explained. 
As  well  said  by  the  trial  judge : 

"It  Is  not  likely  that,  with  this  title  bond  outstanding,  he  [the  father]  would 
have  put  to  record  a  deed  showing  the  title  thereto  In  his  children." 

We  have  no  trouble  in  agreeing  with  this  conclusion.  And  not 
only  is  the  conclusion  that  plaintiffs  knew  of  and  consented  to  the  in- 
sertion in  the  deed  of  the  exception  of  the  minerals  supported  by 
direct  testimony,  but  there  was  also  apparently  credible  testimony 
from  the  same  witness  that  plaintiffs  were  present  when  the  deed  was 
made,  that  it  was  read  in  their  presence,  and  that  they  agreed  that 
"if  ever  anything  occurred  afterwards  they  was  to  join  in  the  deed 
when  they  became  21,"  and  that  there  was  talk  that  the  father  would 
pay  to  the  boys  some  part  of  the  consideration  for  the  minerals. 

That  the  Kentland  Company  is  a  purchaser  in  good  faith  is  clear; 
the  only  suggestion  to  the  contrary  deserving  mention  is  that  the  record 
itself,  if  consulted,  would,  because  of  the  speUing  and  language  of  the 
exception,  be  seen  not  to  have  been  made  by  the  scrivener  of  the  deed 
generally.  But  this  suggestion  does  not  overthrow  the  otherwise  con- 
vincing nature  of  the  evidence  of  good  faith  purchase.    The  ques- 


Digitized  by  VjOOQlC  - 


ESTEP  V.  KENTLAND  COAL  A  COKE  CO.  455 

tion  then  is:  Are  the  facts  and  circumstances  such  as  to  justify  a 
conclusion  that  plaintiffs  are  barred  by  laches  and  estoppel  ? 

The  pertinent  situation  may  be  thus  summarized :  Plaintiffs  knew  of 
and  assented  to  the  sale  of  the  minerals  in  1899  and  to  their  conveyance 
in  1902 ;  no  complaint  was  ever  made  until  1912,  when  this  suit  was 
begun,  at  which  time  one  of  the  plaintiffs  was  31,  the  other  nearly  30 
years  of  age.  Meanwhile  Hellier  had  paid  for  the  minerals,  presum- 
ably with  plaintiffs'  knowledge;  the  father  had  died,  as  had  Hellier; 
the  value  of  the  minerals  had  been  greatly  enhanced;  and  they  had 
been  sold  to  an  innocent  purchaser  for  value  at  a  large  price. 

[4]  In  the  view  we  take  of  the  case  it  is  unnecessary  to  decide  wheth- 
er, as  alleged  by  defendants,  plaintiffs'  action  is  barred  by  section 
2515  of  the  Kentucky  Statutes,  which  imposes  a  limitation  of  five  years 
upon  "an  action  for  relief  on  the  ground  of  fraud  or  mistake,"  subject 
to  the  proviso  in  section  2519  that  the  cause  of  action  shall  not  accrue 
until  the  discovery  of  the  fraud  or  mistake,  not  to  exceed  in  all  10 
years  from  the  time  the  fraud  was  perpetrated.  See  Combs  v.  Ison, 
168  Ky.  728,  731,  182  S.  W.  953. 

In  Pond  Creek  Coal  Co.  v.  Hatfield  (this  day  decided)  239  Fed.  622, 
152  C.  C.  A.  456,  we  state  the  rule  to  be  well  settled  that  state  stat- 
utes of  limitation  are  not  binding  upon  the  courts  of  the  United  States, 
and  that  in  suits  in  equity  in  the  federal  courts  relief  is  barred  by  lapse 
of  time,  only  as  the  same  amounts  to  laches  or  works  an  estoppel,  and 
that  while  there  has  been  "for  the  sake  of  uniformity  a  disposition  to 
accept  the  statutory  regulations  of  the  states  prescribing  the  time 
within  which  suits  may  be  brought,"  ripening  into  a  rule  which  will 
be  enforced  whenever  by  observing  it  the  court  "is  not  required  to 
abrogate  its  own  principles,"  yet  that  the  cotirts  have  frequently  en- 
forced the  doctrine  of  laches  where  the  lapse  of  time  has  been  shorter 
than  that  prescribed  by  state  laws,  but  where  the  peculiar  circumstances 
gave  rise  to  an  equity  which  the  court  was  bound  to  protect.  The  lat- 
ter proposition  is  abundantly  sustained  by  the  following  decisions: 
Richards  v.  Mackall,  124  U.  S.  183,  188,  8  Sup.  Ct.  437,  31  L.  Ed.  396; 
Alsop  V.  Riker,  155  U.  S.  449,  460,  15  Sup.  Ct  162,  39  L.  Ed.  218; 
Penn  Mutual  Life  Ins.  Co.  v.  Austin,  168  U.  S.  685,  18  Sup.  Ct.  223, 
42  L.  Ed.  626;  Ky.  Coal,  etc.,  Co.  v.  Ky.  Union  Co.  (C.  C.  A.  6)  187 
Fed.  945,  948,  110  C.  C.  A.  93;  Patterson  v.  Hewitt,  195  U.  S.  309, 
319,  25  Sup.  Ct.  35,  37  (49  L.  Ed.  214).    As  said  in  the  latter  case: 

^'Indeed,  in  some  cases  the  diligence  required  is  measured  by  months  rather 
than  by  years.  ♦  ♦  ♦  And  in  others  a  delay  of  two,  three,  or  four  years 
has  been  held  fatal" 

[5,  8]  We  think  the  instant  case  falls  clearly  within  the  rule  of  the 
cases  cited.  Plaintiffs'  cause  of  action  is  utterly  without  equity.  We 
think  it  barred  by  both  laches  and  estoppel.  Bull  v.  Sevier,  88  Ky. 
515,  11  S.  W.  506;  Ayre  &  Lord  Tie  Co.  v.  Baker,  138  Ky.  494,  128 
S.  W.  346.  Plaintiffs'  minority  at  the  time  the  change  in  the  deed 
was  made  and  the  minerals  sold  is  not  enough  to  avoid  the  bar ;  for 
although  they  were  not  called  upon,  during  their  minority,  to  repudiate 
the  transaction  or  to  institute  suit  (assuming  that  the  change  was  made 
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after  delivery),  the  circumstances  were  such  as  to  require  them,  in  case 
they  had  a  grievance,  to  act  with  reasonable  diligence  upon  coming 
of  age.  This  they  did  not  do.  Instead  they  waited  nearly  nine  years 
after  the  younger  had  attained  his  majority,  to  the  manifest  injury  of 
innocently  acquired  rights,  and  until  several  years  after  the  deaths  of 
the  two  persons  having  the  best  knowledge  of  the  transactions,  and 
this  to  the  embarrassment  of  their  opponents  in  litigation — acting  at 
the  last  only,  as  is  fairly  presumable  from  the  record,  when  prompted 
by  the  great  advance  in  coal  values. 
The  decree  of  the  District  Court  is  affirmed,  with  costs. 


(239  Fea:e22) 

POND  GREEK  COAL  CO.  v.  HATFIELD  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit     February  6,  1917.) 

No.  2841. 

1.  Appeal  and  Ebbob  ^=s>1078(1) — Review — ^Waives  of  Ebbobs. 

Contentions  not  discussed,  either  in  appellant's  brief  or  orally,  must  be 
treated  as  abandoned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  I  4266.] 

2.  Equity  ^=»87(1) — Statutes  op  Limitation — ^Application. 

The  Kentucky  statutes  of  limitation  apply  to  equitable  as  well  as  to 
legal  actions. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent.  Dig.  H  242,  244,  395;  Lim- 
itation of  Actions,  Cent  Dig.  §  170.] 

3.  Limitation  op  Actions  ^=»19(1) — Statutes — ^Applicabilitt — Lands — Min- 

EBAL    InIEBESTS — "REAL    EiSTATE." 

Under  Ky.  St.  f  458,  defining  "real  estate"  as  including  all  rights  and 
interests  in  lands  other  than  chattel  interests,  and  in  view  of  the  practice 
in  other  actions,  section  2505,  prescribing  a  15-year  Umitation  upon  ac- 
tions for  the  recovery  of  real  property,  applies  to  an  action  to  recover  min- 
eral interests  in  lands. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  J$ 
73,  80,  84,  85. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Real  Estate.] 

4.  Aj>vebse  Possession  ^=:>42,  54 — Dubation  and  Continuity  of  Possession. 

Ky.  St  §  2505,  prescribing  a  15-year  limitation  upon  actions  for  the  re- 
covery of  real  property,  does  not  begin  to  run  until  adverse  possession,  and 
the  bar  is  not  complete  unless  the  adverse  possession  is  continuous  for 
the  full  statutory  period. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent  Dig.  |S  207- 
212,  271.] 

5.  Mines  and  Minebals  ^s»49 — ^Advebse  Possession — ^Natube  of  Possession. 

Although  defendant  who  purchased  the  surface  rights  upon  land,  at 
that  time  or  soon  thereafter  formed  the  intention  of  holding  the  mineral 
interests,  his  claim  thereto,  unless  open  and  notorious,  was  not  adverse. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  f  135.] 

6.  Mines  and  Minebals  ^s»49 — ^Advebse  Possession — Essentials. 

Where  the  owner  of  the  surface  conveyed  it,  reserving  the  mineral 
rights,  which  he  did  not  own,  the  mere  use  and  possession  of  the  sur- 
face was  not  enough  to  constitute  adverse  possession  of  the  mineral  rights. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  f  135.] 

^s»For  oUier  cases  s«t  same  topic  ft  KB7-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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7.  Mines  and  Minerals  ^=s>49 — ^Advebse  Possession — Essentials. 

Where  the  owner  of  the  surface  rights  in  land,  who  was  entitled  to 
mine  coal  for  domestic  purposes,  cut  timber  and  mined  coal,  such  acts  con- 
stitute no  adverse  possession;  it  being  presumed  that  the  mining  was 
in  the  exercise  of  his  rights. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  i  135.] 

8.  Mines  and  Minerals  ^=»49 — Adverse  Possession — ESssentials — Payment 

OF  Taxes. 

That  the  owner  of  the  surface  rights  in  land  paid  taxes  on  the  lands 
containing  the  minerals  does  not  constitute  adverse  possession  of  the 
mineral  rights. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  I  135.] 

9.  Courts  ^=>375 — Rules  of  Decision — ^Authority  of  State  Laws — Statutes 

OF  Limitation. 

State  statutes  of  limitation  are  not  binding  on  the  federal  courts,  and 
in  suits  in  equity  in  the  federal  courts  relief  is  not  barred  by  lapse  of 
time,  except  as  it  amounts  to  laches  or  works  an  estoppel;  hence  an 
equitable  suit  in  the  federal  District  Court  for  the  Eastern  District  of 
Kentucky  will  not  be  barred  by  Ky.  St.  |  2514,  prescribing  a  16-year  limi- 
tation, though  such  period  had  elapsed,  unless  the  delay  amounts  to 
laches  or  works  an  estoppel. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §  983.] 

10.  Equity  ^=>72(1) — ^Defenses — "Laches." 

The  question  of  **laches**  does  not  depend,  as  does  a  statute  of  limitation, 
upon  the  fact  that  a  certain  definite  time  has  elapsed  since  the  cause  of 
action  accrued,  but  whether,  under  all  the  circumstances  of  the  particular 
case,  plaintiff  is  chargeable  with  a  want  of  due  diligence  in  failing  to  in- 
stitute proceedings  before  he  did;  and,  the  defense  being  an  equitable 
one,  the  lapse  of  time  must  be  so  great  and  the  relations  of  the  defendant 
to  the  rights  such  that  it  would  be  inequitable  to  permit  plaintiff  to  assert 
his  rights. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent  Dig.  §§  207,  210-213. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Laches.] 

11.  Courts  ^=»375 — Federai*  Courts — Rules  of  Decision — State  Statutes. 

For  the  sake  of  uniformity,  the  federal  courts  will  accept  state  statutes 
of  limitation  whenever  by  so  doing  they  are  not  required  to  abrogate 
their  own  principles. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  i  983.] 

12.  Equity  ^=>75— Defenses — ^Laches. 

Plaintiff's  predecessor  in  title  purchased  the  mineral  rights  in  a  parcel 
of  land,  defendant  acting  as  agent  upon  commission.  He  did  not  dis- 
cover that  the  original  grantors  had  only  a  bond  for,  and  not  actual  title 
to,  a  part  of  the  rights  conveyed.  Thereafter  defendant  purchased  from 
the  grantors  of  plaintiff's  predecessor  the  surface  rights  in  such  lands,  and 
received  a  conveyance  direct  from  the  title  holder,  who  had  given  a  bond 
for  title  to  the  grantors  of  plaintiff's  predecessor.  The  deed  to  defendant 
made  no  reservation  of  the  mineral  rights,  and  was  executed  and  recorded 
more  than  21  years  before  plaintiff  filed  a  bill  praying  that  defendant  be 
declared  to  hold  in  trust  for  it  the  mineral  rights.  Held  that,  notwith- 
standing defendant's  conveyance  of  the  surface  rights  in  such  land, 
reserving  the  mineral  rights,  plaintiff  and  his  predecessors  could  not 
be  deemed  guilty  of  laches  in  failing  to  earlier  institute  the  action ;  there 
being  no  adverse  possession,  and  it  appearing  that  the  defect  in  their 
title  was  not  discovered  by  defendant  himself  when  acting  as  agent,  and 
that  the  right  of  action  was  discovered  only  a  short  time  before  suit,  the 
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conveyance  to  plaintiff  a  few  months  before  Its  commencement  being  the 
only  actual  transfer  of  title. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent.  Dig.  §{  227,  228,  230.  233, 
234,  239,  240.] 

13.  Equitt  ^=::>324 — ^Actions — ^Laches — ^Pleading. 

In  cases  of  great  delay  In  seeking  relief,  courts  of  equity  on  their  own 
motion  require  plaintiff  to  allege  and  show  affirmatively  facts  excusing 
the  delay ;  the  practice  being  Justified  on  the  theory  of  discouraging  stale 
claims. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  §{  635-640.] 

14.  Equitt   ^=>271— Actions — ^Amendmknts — ^Defenses — Laches. 

In  a  suit  to  compel  defendant  to  hold  as  trustee  for  plaintiff  mineral 
rights  In  land,  plaintiff,  having  failed  to  establish  Its  excuse  for  a 
20-year  delay  In  Instituting  suit,  applied  for  leave  to  file  an  amendment  to 
the  bill,  setting  up  that  there  was  no  actual  change  of  the  ownership  of 
the  mineral  rights  on  the  part  of  plaintiff  or  Its  predecessors  In  title  until 
the  conveyance  6  months  before  suit  begun,  and  thus  there  was  no  occasion 
for  the  examination  of  title,  or  of  the  public  records,  for  any  dalm  on 
defendant's  part,  that  neither  plaintiff  nor  Its  predecessors  in  title  had 
ever  heard  rumors  of  the  claim  until  within  three  years  before  suit  was 
begun,  and  that  plaintiff  when  It  made  the  purchase  had  no  knowledge 
thereof.  Held  that,  it  appearing  that  plaintiff  was  In  equity  entitled  to 
the  mineral  rights,  the  amendment,  which  was  denied  on  the  ground  that 
It  did  not  excuse  the  delay,  was  proper,  and  should  have  been  permitted. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent  Dig.  H  558-660.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Kentucky;    Andrew  M.  J.  Cochran,  Judge. 

Bill  by  the  Pond  Creek  Coal  Company  against  Andersc«i  Hatfield 
and  others.  From  decree  dismisFing  the  bill,  complainant  appeals.  Re- 
versed and  remanded,  with  directions. 

T.  H.  Harman,  of  Pikeville,  Ky.,  for  appellant. 
P.  K.  Malin,  of  Ashland,  Ky.,  for  appellees. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  McCALL, 
District  Judge. 

KNAPPEN,  Circuit  Judge.  Appellant  filed  its  bill  in  equity,  asking 
that  appellees  be  declared  to  hold  in  trust  for  it  the  mineral  rights  in 
a  tract  of  about  230  acres  in  Pike  county,  Ky.,  that  plaintiff's  title 
thereto  be  quieted,  and  for  conveyance  accordingly.  The  pertinent  facts 
needing  present  statement  are,  in  substance,  these: 

July  24,  1889,  Arthur  Bright,  as  trustee  for  others,  purchased  from 
the  Maynard  Brothers,  and  paid  for,  the  mineral  rights  in  a  tract  of 
1,164  acres  in  Pike  county,  Ky.  In  this  purchase  Anderson  Hatfield 
acted  as  agent  for  Bright,  trustee,  upon  commission.  He  also  took 
(as  deputy  clerk  of  the  circuit  court)  the  acknowledgment  of  the  gran- 
tors, and,  in  connection  with  an  attorney  employed  for  the  purpose, 
"ran  over  the  title  at  the  courthouse,"  finding  no  defects  therein. 
This  deed  was  at  once  recorded.  It  turns  out  that  one  Smith  had  sold 
to  Williamson  230  acres  of  the  1,164-acre  tract,  making  no  conveyance, 
but  giving  title  bond  therefor.    Williamson  had  sold  the  230-acre  tract 
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to  the  Majmards,  but,  not  having  received  conveyance  f  rcwn  Smith,  did 
not  convey  to  the  Maynards,  but  made  agreement  to  do  so. 

About  six  months  after  the  conveyance  from  the  Maynards  to 
Bright,  trustee,  of  the  mineral  rights  in  the  1,164-acre  tract,  viz.  Feb- 
ruary 10,  1890,  Hatfield  purchased  from  the  Majmards  the  surface 
interest  in  the  entire  1,164-acre  tract.  In  the  course  of  this  purchase 
the  situation  as  to  the  legal  title  to  the  230-acre  parcel  was  for  the 
first  time  discovered  by  Hatfield.  Neither  Bright,  trustee,  nor  any  one 
representing  him  had  discovered  it.  The  Maynards  accordingly  con- 
veyed to  Hatfield  the  entire  1,164  acres,  and  arranged  that  Smith 
should  deed  direct  to  Hatfield  the  230-acre  parcel;  a  portion  of  the 
purchase  price  being  held  back  until  Smith's  conveyance  should  be 
made.  Four  days  later  Smith,  by  deed  reciting  Williamson's  direction 
so  to  do,  conveyed  the  230  acres  to  Hatfield,  who  then  paid  to  the 
Maynards  the  portion  of  the  purchase  price  which  had  been  held  back, 
and  the  deeds  from  the  Ma3aiards  and  Smith  were  at  once  recorded. 
Neither  deed  contained  an  exception  of  the  mineral  rights.  The  May- 
nards understood  they  were  selling  to  Hatfield  only  the  surface  rights, 
Hatfield  paid  for  sudi  rights  only,  and  had  in  mind  that  the  mineral 
rights  had  been,  as  previously  said,  purchased  through  him  for  Bright, 
trustee.  By  deeds  made  in  1902  and  1903  Hatfield  conveyed  the  230 
acres  to  his  children,  reserving  the  mineral  rights.  The  surface  rights 
were,  by  mesne  conveyances,  sold  to  Vinson,  who  makes  no  claim  to 
the  mineral  rights. 

About  two  months  before  this  suit  was  begun  (which  was  December 
12,  1911)  Hatfield  conveyed  in  form  to  his  sons  the  mineral  rights  in 
the  230-acre  tract ;  the  deed  not  having  been  recorded  until  after  this 
suit  was  commenced.  Defendant  Anderson  Hatfield  still  claims  the 
mineral  rights,  notwithstanding  the  deed  to  his  sons,  and  it  was  con- 
ceded upon  the  hearing  in  this  court  that  no  one  had  obtained  from 
Anderson  Hatfield  any  rights  superior  to  his.  Bright,  trustee,  in  1893, 
conveyed  the  mineral  rights  in  the  entire  1,164  acres  to  Nash,  trustee, 
who  in  1902  conveyed  to  the  Blackberry  Coal  Company.  The  latter 
on  June  13,  1911,  conveyed  to  Beale,  trustee,  who  on  November  17, 
1911  (less  tiian  one  month  before  this  suit  was  begun),  conveyed  to 
plaintiflF. 

It  appeared  upon  the  hearing  below  that  as  to  55  or  60  acres  of  the 
230-acre  tract  the  Maynards  had  title  superior  to  that  derived  from 
Smith,  and  thus  that  the  mineral  rights  therein  passed  to  Bright,  trustee, 
under  the  deed  of  the  Maynards.  The  District  Court  accordingly  gave 
plaintiff  relief  as  to  the  55  or  60  acres.  The  court  was  of  opinion, 
however,  that  as  to  the  remainder  of  the  230-acre  tract  the  suit  was 
essentially  for  the  specific  performance  of  Smith's  contract  to  convey 
and  that,  as  nearly  22  years  had  elapsed  between  Smith's  conveyance  to 
Hatfield  and  the  commencement  of  this  suit,  an  action  in  the  state 
courts  of  Kentucky  would  be  barred  by  section  2514  of  the  Kentucky 
Statutes,  which  provides,  for  an  action  upon  a  "recognizance,  bond,  or 
written  contract,"  a  limitation  of  15  years  after  the  cause  of  action  ac- 
crues; and  that,  if  not  governed  by  section  2514,  the  case  would  fall 
within  section  2522,  whidi  provides  a  limitation  of  10  years  for  actions 
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not  specially  provided  for ;  and  that  the  case  fell  within  what  was  un- 
derstood to  be  the  rule  that  under  ordinary  circumstances  relief  wUl 
not  be  granted  as  against  laches  for  a  longer  period  than  limited  by 
state  statutes,  subject  to  exception  in  cases  where  by  reason  of  fraud 
or  concealment  of  the  cause  of  action  it  has  not  been  discovered,  or 
where  it  would  not  have  been  discovered  by  reasonable  diligence ;  and 
the  court,  being  of  opinion  that  Hatfield  had  not  fraudulently  concealed 
the  right  of  action,  that  there  was  no  showing  of  reasonable  diligence 
on  the  part  of  plaintiff  and  its  grantors  in  discovering  the  right  of  ac- 
tion, and  that  reasonable  diligence  would  have  disclosed  it,  dismissed 
the  bill,  except  as  to  the  55  or  60  acres  mentioned. 

[  1  ]  Plaintiff's  petition  for  rehearing  and  for  leave  to  file  a  proposed 
amendment  to  the  bill,  by  way  of  excusing  the  charge  of  laches,  was  de- 
nied. Defendant  has  not  appealed.  While  plaintiff's  appeal  covers  a 
claim  that  another  part  of  the  230-acre  tract  should  have  been  awarded 
plaintiff,  on  the  theory  that  Hatfield  was  estopped  to  deny  the  May- 
nard's  title  thereto,  this  claim  is  not  discussed  either  in  brief  or  orally, 
and  must  be  treated  as  abandoned.  The  only  question  now  review- 
able, therefore,  is  whether  the  District  Court  rightly  held  that  plain- 
tiff's laches  had  been  such  as  to  bar  recovery  as  to  the  remainder  of  the 
230-acre  parcel. 

As  the  case  is  presented  here,  it  is  not  made  entirely  clear  that  plain- 
tiff had  lost  the  right  to  relief  in  the  state  courts  of  Kentucky.  By 
section  2505  of  the  Kentucky  Statutes  actions  "for  the  recovery  of  real 
property"  are  barred  if  not  brought  within  15  years  after  the  right 
accrues.  The  District  Court  was  of  opinion  that  this  action  is  not  one 
for  the  recovery  of  real  property.  We  are  cited  to  no  decisions  to  that 
effect.  But  as  the  question  has  not  been  discussed  here,  we  content 
ourselves  with  these  observations,  for  such  bearing  as  they  may  have 
upon  the  ultimate  question  of  laches : 

[2,  3]  The  fact  that  the  suit  is  in  equity,  rather  than  at  law,  cuts  no 
figure ;  the  Kentucky  statutes  of  limitation  apply  to  equitable  as  well  as 
to  legal  actions.  Clay's  Adm'r  v.  Clay,  7  Bush,  95 ;  Ferguson  v.  Rail- 
road, 108  Ky.  662,  57  S.  W.  460.  The  term  "real  estate"  includes 
all  rights  and  interests  in  lands  other  than  chattel  interests  (Ky. 
Statutes,  §  458;  Anderson's  Trustee  v.^  Sterritt,  79  Ky.  499,  503),  and 
necessarily  embraces  mineral  rights.  The  section  in  question  is  not  in 
terms  confined  to  actions  of  ejectment.  It  is  held  applicable  to  an 
action  for  admeasurement  of  dower  (Anderson  v.  Sterritt,  supra; 
Bankston  v.  Mining  Co.,  95  Ky.  455,  25  S.  W.  1105;  McDanell  v. 
Landrum,  87  Ky.  404,  9  S.  W.  223,  12  Am.  St.  Rep.  500),  which  action 
by  statute  (Civil  Code  Ky.  §  499),  as  well  as  at  common  law  (Waters  v. 
Gooch,  6  J.  J.  Marsh.  587,  22  Am.  Dec,  108),  may  be  in  equity.  In  the 
Kentucky  dower  proceeding,  as  well  as  in  the  action  here,  the  remedy  is 
by  conveyance.  The  section  has  also  been  held  applicable  to  a  suit  for 
the  protection  of  an  easement  of  burial  (Hook  v.  Joyce,  94  Ky.  450,  22 
S.  W.  651,  21  L.  R.  A.  96),  as  well  as  an  easement  of  light  and  air 
(Ray  V.  Sweeney,  14  Bush,  1,  7,  29  Am.  Rep.  388),  to  an  •action  to 
supply  a  lost  deed  (Brandenburg  v.  McGuire,  105  Ky.  10,  13,  44  S.  W. 
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96),  and  (impliedly)  to  the  foreclosure  of  a  vendor's  lien  upon  real  es- 
tate (Hitt  V.  Pickett's  AdmV,  91  Ky.  644,  11  S.  W.  9). 

[4]  Hatfield  took  the  legal  title  to  the  mineral  rights  with  full  knowl- 
edge that  the  equitable  right  thereto  was  in  Bright,  trustee,  and  so 
took  such  legal  title  subject  to  that  equitable  right  in  Bright  and  his  suc- 
cessors in  title,  including  plaintiff  here.  If  section  2505  is  applicable,  ac- 
tion thereunder  in  the  Kentucky  courts  would  not  be  barred,  for  the 
statute  does  not  begin  to  run  until  adverse  possession  (Ray  v.  Sweeney, 
14  Bush,  1, 29  Am.  Rep.  388) ;  and  the  bar  is  not  complete  unless  the  ad- 
verse possession  is  continuous  for  the  full  statutory  period  (Wickliffe 
V.  Ensor,  9  B.  Mon.  253). 

[5-8]  No  such  adverse  possession  was  established,  and  the  District 
Judge  so  held.  Although  we  have  no  doubt  that  Hatfield,  at  the 
time  of  his  purchase,  or  soon  thereafter,  formed  the  intention  to  hold 
the  mineral  interests,  his  claim  thereto,  unless  open  and  notorious,  was  ^ 
not  adverse,  within  the  meaning  of  the  law  of  adverse  possession; 
and  the  evidence  of  such  open  and  notorious  claim  during  the  statutory 
period  is  not  satisfactory.  The  mere  use  and  possession  of  the  sur- 
face of  the  land  was  not  enough  to  constitute  adverse  possession  of  the 
mineral  rights,  after  Hatfield's  conveyance  of  the  surface  with  res- 
ervation of  such  rights.  Famsworth  v.  Barret,  146  Ky.  556,  561,  142 
S.  W.  1049.  In  fact,  Anderson  Hatfield  never  lived  on  the  230-acre 
parcel,  and  never  improved  it.  Such  residence  and  improvement  as 
were  had  seem  to  have  begun  not  earlier  than  1902,  which  was  only 
about  9  years  before  suit  was  begun.  The  mining  of  coal  by  Hatfield 
was  not  an  assertion  of  adverse  right  to  the  minerals,  for  the  coal  was 
presumably  mined  for  domestic  purposes  only,  and  the  right  to  such 
mining  was  by  the  Maynards'  deed  to  Bright,  trustee,  expressly  re- 
served to  the  grantors  and  their  successors. 

It  is  equally  clear  that  the  cutting  of  the  timber,  which  belonged 
to  the  owner  of  the  surface,  was  not  an  assertion  of  adverse  right 
against  the  owner  of  the  minerals ;  and  the  payment  of  taxes  upon  the 
lands  containing  the  minerals  did  not  constitute  adverse  possession  of 
the  minerals. 

But,  treating  this  as  an  action  to  obtain  specific  performance  of 
Smith's  covenant  to  convey  (and  section  2514  applies  to  such  an  action 
— Cocanougher  v.  Green,  93  Ky.  519,  522,  20  S.  W.  542),  it  does  not 
necessarily  follow  that  it  would  be  barred  in  the  Kentucky  courts  by 
the  lapse  of  15  years  after  the  making  and  recording  of  Smith's  deed 
to  Hatfield.  Smith  did  not  refuse  to  convey,  but  had  in  fact  conveyed 
to  Hatfield  in  supposed  conformity  with  his  agreement.  As  against 
Hatfield,  on  the  theory  that  he  was  obligated  to  carry  out  Smith's  con- 
tract, the  statute  would  not  begin  to  run  until  plaintiff  or  its  predeces- 
sors in  title  knew,  or  should  have  known,  of  the  conveyance,  and  that 
Hatfield  claimed  the  minerals  under  it.  The  questions  of  knowledge 
and  diligence  will  be  considered  in  connection  with  the  defense  of 
laches,  to  which  we  now  come. 

[9, 10]  As  recognized  by  the  District  Judge,  the  rule  is  well  settled 
that  state  statutes  of  limitation  are  not  binding  upon  the  courts  of  the 
United  States,  and  that  in  suits  in  equity  in  the  federal  courts  relief 
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15  not  barred  by  lapse  of  time  except  as  it  amounts  to  laches  or  works 
estoppel.    As  said  in  Townsend  v.  Vanderwerker,  160  U.  S.  1'71,  186, 

16  Sup.  Ct.  258,  262  [40  L.  Ed.  383] : 

**The  question  of  laches  does  not  depend,  as  does  the  statute  of  limitation, 
upon  the  fact  that  a  certain  definite  time  has  elapsed  since  the  cause  of  ac- 
tion accrued,  but  whether,  under  all  the  circumstances  of  the  particular  case, 
plaintiflf  is  chargeable  with  a  want  of  due  diligence  in  failing  to  institute  pro- 
ceedings before  he  did." 

Moreover,  mere  delay  is  not  enough  to  preclude  relief  in  equity,  in 
the  absence  of  such  conditions  as  would,  presumably,  at  least,  make  the 
assertion  of  right  after  such  delay  inequitable.  In  Halstead  v.  Grin- 
nan,  152  U.  S.  412,  417,  14  Sup.  Ct.  641,  643  (38  L.  Ed.  495),  it  is 
said: 

"It  [laches)  Is  an  equitable  defense,  controlled  by  equitable  considerations, 
and  the  lapse  of  time  must  be  so  great,  and  the  relations  of  the  defendant  to 
the  rights  such,  that  it  would  be  inequitable  to  permit  the  plaintiff  to  now  as- 
sert them." 

As  said  in  Galliher  v.  Cadwell,  145  U.  S.  368,  372,  12  Sup.  Ct  873, 
874  (36  L.  Ed.  738),  the  cases  in  which  the  defense  of  laches  has  been 
considered — 

"proceed  on  the  assumption  that  the  party  to  whom  laches  Is  Imputed  has 
knowledge  of  his  rights,  and  an  ample  opportunity  to  establish  them  in  the 
proper  forum ;  that  by  reason  of  his  delay  the  adverse  party  has  good  reason 
to  beUeve  that  the  alleged  rights  are  worthless,  or  have  been  abandoned ;  and 
that  because  of  the  change  in  conditions  or  relations  during  this  period  of  de- 
lay it  would  be  an  injustice  to  the  latter  to  permit  him  to  now  assert  th«n." 

As  said  in  Penn  Mutual  Life  Ins.  Co.  v.  Austin,  168  U.  S.  685,  698, 
18  Sup.  Ct.  223,  228  (42  U  Ed.  626) : 

"The  reason  upon  which  the  rule  is  based  is  not  alone  the  lapse  of  time 
during  which  the  neglect  to  enforce  the  right  has  existed,  but  the  changes  of 
condition  which  may  have  arisen  during  the  period  in  which  there  has  been 
neglect.  In  other  words,  where  a  court  of  equity  finds  that  the  position  of 
the  parties  has  so  changed  that  equitable  relief  cannot  be  afforded  without 
doing  injustice,  or  that  the  intervening  rights  of  third  persons  may  be  de- 
stroyed or  seriously  impaired,  it  wiU  not  exert  its  equitable  powers  in  order 
to  save  one  from  the  consequences  of  his  ovm  neglect'' 

As  said  in  O'Brien  v.  Wheelock,  184  U.  S.  450,  493,  22  Sup.  Ct.  354, 
371  (46L.  Ed.  636): 

"Its  application  depends  on  the  circumstances  of  the  particular  case.  It  is 
not  a  mere  matter  of  lapse  of  time,  but  of  change  of  situation  during  neglect- 
ful repose,  rendering  It  inequitable  to  afford  relief." 

And  as  expressed  in  Northern  Pacific  Ry.  Co.  v.  Boyd,  228  U.  S.  482, 
509,  33  Sup.  Ct.  554,  562  (57  L.  Ed.  931): 

"But  the  doctrine  of  estoppel  by  laches  is  not  one  which  can  be  measured 
out  in  days  and  months,  as  though  it  were  a  statute  of  limitations.  For  what 
might  be  inexcusable  delay  In  one  case  would  not  be  inconsistent  with  dili- 
gence in  another  and  unless  the  nonaction  of  the  complainant  operated  to 
damage  the  defendant,  or  to  induce  it  to  change  its  position,  there  is  no  neces- 
sary estoppel  arising  from  the  mere  lapse  of  time.  Townsend  7,  Vander- 
werker, 160  U.  S.  171.  186  [16  Sup.  Ot  258,  40  L.  Ed.  383]." 
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In  Schwartz  v.  Loftus  (C.  C.  A.  8)  216  Fed.  320,  325,  132  C.  C.  A. 
464,  469,  the  rule  is  thus  stated: 

"While  the  lapse  of  time  is  an  element  which  courts  consider  in  refusing 
or  granting  the  defense  of  laches,  time  alone  ordinarily  is  not  sufficient  to 
constitute  the  defense,  but  in  addition  thereto  the  situation  of  the  parties 
must  have  so  changed  as  to  render  the  prosecution  of  the  suit  inequitable." 

[11, 12]  In  this  case  defendants  have  been  in  no  way  injured  by  the 
delay  in  bringing  suit,  and  the  case  is  utterly  barren  of  equity  in  their 
favor,  unless,  perchance,  in  the  fact  that  Hatfield  has  from  the  time  of 
his  purchase  from  the  Maynards  paid  the  taxes  on  the  land  contain- 
ing the  minerals,  presumably  without  separation  of  surface  and  min- 
eral rights.  But  this  payment  furnishes,  at  the  best,  but  slight  equity 
in  Hatfield's  favor,  in  view  of  the  fact  that  he  had  all  the  time  the 
right  to  mine  coal  for  domestic  purposes,  and  did  so,  and  as  it  does 
not  affirmatively  appear  that  the  taxes  were  increased  on  account  of 
the  mineral  rights.  There  are  no  intervening  rights  of  third  persons 
calling  for  protection,  and  there  has  been  no  change  of  situation  or  re- 
lations making  relief  to  plaintiff  inequitable.  The  instant  case  differs 
radically  from  Estep  v.  Kentland  Company,  239  Fed.  617,  152  C.  C.  A. 
451  (this  day  decided  by  us),  in  which  case,  in  view  of  express  ele- 
ments of  knowledge  and  estoppel,  we  held  that  plaintiffs  had  lost  their 
right  to  complain. 

There  has,  however,  been  "for  the  sake  of  conformity  a  disposition 
to  accept  the  statutory  regulations  of  the  states  prescribing  the  time 
within  which  suits  may  be  brought.  And  this  practice  has  ripened  into 
a  rule  which  will  be  enforced  whenever  by  observing  it  the  court  is 
not  required  to  abrogate  its  own  principles,  ii;i  which  case  it  will  pro- 
tect its  own  jurisdiction."  Ky.  Coal,  etc.,  Co.  v.  Ky.  Union  Co.  (C. 
C.  A.  6)  187  Fed.  945,  948,  110  C.  C.  A.  93;  Godden  v.  Kimmell,  99 
U.  S.  201,  210,  25  L.  Ed.  431 ;  United  States  Fidelity,  etc.,  Co.  v. 
Union  Bank,  etc.,  Co.  (C.  C.  A.  6)  228  Fed.  448,  452,  143  C.  C.  A.  30. 
Indeed,  courts  have  frequently  "enforced  the  doctrine  of  laches  in 
favor  of  defendants  where  the  lapse  of  time  has  been  shorter  than 
that  prescribed  by  state  laws,  but  where  the  peculiar  circumstances 
gave  rise  to  an  equity  which  the  court  was  bound  to  protect.''  Ky.  Coal 
Co.  V.  Ky.  Union  Co.,  supra;  Richards  v.  Mackall,  124  U.  S.  183, 
188,  8  Sup.  Ct.  437,  31  L.  Ed.  396;  Alsop  v.  Riker,  155  U.  S.  449, 
460,  15  Sup.  Ct.  162,  39  L.  Ed.  218;  Penn  Mutual  Life  Ins.  Co.  v. 
Austin,  supra;  Patterscm  v.  Hewitt,  195  U.  S.  309,  319,  25  Sup.  Ct. 
35,  49  L.  Ed.  214,  And,  on  the  other  hand,  where  by  fraud  or  con- 
cealment of  the  cause  of  action  it  has  not  been  discovered,  or  would 
not  by  reasonable  diligence  have  been  discovered,  a  longer  period  for 
bringing  suit  than  prescribed  by  the  statutory  limitations  has  been 
permitted.  Ky.  Coal,  etc.,  Co.  v.  Ky.  Union  Co.,  supra,  and  cases 
there  cited. 

If  plaintiffs'  cause  of  action  was  not  discovered,  or  by  reasonable 
diligence  should  not  have  been  discovered,  until  shortly  before  the  com- 
mencement of  suit,  it  was  clearly  entitled  to  relief.  There  is  no  show- 
ing that  plaintiff  actually  knew  of  Hatfield's  claim  to  the  minerals. 
The  principal  contention  is  that  plaintiff  and  its  predecessors  should 
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have  known  of  defendants'  claim  through  the  constructive  notice  af- 
forded by  the  records.  But  Bright,  trustee,  did  not  know  that  Smith 
held  the  title,  and  Hatfield  cannot  with  good  grace  assert  that  Bright 
and  his  successors  lacked  diligence  in  failing  to  discover  that  fact, 
since  both  Hatfield  and  the  attorney  representing  Bright,  although 
searching  the  records  to  determine  the  title,  failed  to  discover  it.  The 
record  of  the  deeds  from  the  Maynards  and  Smith  to  Hatfield  was 
not,  standing  alone,  compelling  evidence  of  Hatfield's  claim  to  the 
mineral  rights,  in  view  of  the  fact  that  it  seems  to  have  been  not  un- 
common, in  a  cQnveyance  of  the  surface  (after  deed  of  the  mineral 
rights  had  been  given),  to  make  deed  of  the  land  which  contained  the 
minerals  without  excepting  the  latter ;  and  there  is  more  or  less  force 
(although  not  conclusive)  in  the  suggestion  that  the  reservation  of  the 
mineral  rights  in  the  deeds  from  Hatfield  to  his  children  is  not  nec- 
essarily inconsistent  with  a  recognition  on  Hatfield's  part  that  he  did 
not  own  them.  However,  such  reservation  was  less  than  10  years  be- 
fore suit  was  begun. 

[13]  In  case  of  great  delay  in  seeking  relief  the  courts  have  shown 
a  tendency,  of  their  own  motion,  to  require  the  plaintiflF  to  allege  and 
show  affirmatively  facts  excusing  the  delay.  Badger  v.  Badger,  2  Wall, 
87,  95,  17  L.  Ed.  836;  Godden  v.  Kimmell,  supra;  Richards  v.  Mack- 
all,  supra ;  Foster  v.  Mansfield,  etc.,  Ry.  Co.,  146  U.  S.  88,  99,  13  Sup. 
Ct  28,  36  L.  Ed.  899 ;  Ky.  Coal,  etc.,  Co.  v.  Ky.  Union  Co.,  supra.  This 
the  trial  judge  held  plaintiff  had  not  done.  The  practice  referred  to 
is  thought  to  be  justified  in  the  interest  of  peace  by  way  of  discour- 
aging the  assertion  of  stale  claims,  and  perhaps  on  the  theory  that 
great  delay  would  prima  facie  have  a  tendency  to  make  the  assertion 
of  claim  inequitable. 

[14]  Plaintiff's  original  bill  did  state  a  sufficient  excuse  for  delay, 
for  it  alleged  that  Hatfield  had  made  no  claim  to  the  mineral  rights  in 
question  "until  within  the  last  few  months,  and  until  this  plaintiff  and 
its  immediate  vendor  had  purchased  the  same  at  a  greatly  enhanced 
price,  when  it  was  that  defendant  unlawfully  and  fraudulently  con- 
ceived the  idea  of  claiming  *  *  ♦  minerals  for  himself.  *  *  * " 
Defendants'  showing,  however,  was  to  the  contrary  of  this  allega- 
tion ;  and  in  view  of  the  decisions  cited  we  cannot  say  that  the  action 
taken  was  not  right  as  the  record  then  stood.  But  plaintiff  immediately 
asked  leave  to  amend  by  showing,  what  it  claimed  to  be  the  fact, 
that  there  was  no  actual  change  of  ownership  of  the  mineral  rights 
on  the  part  of  plaintiff  and  its  predecessors  in  title  until  the  convey- 
ance from  the  Blackberry  Coal  Company  to  Beale,  trustee,  which  was 
on  June  12,  1911  (6  months  before  suit  begun),  and  thus  no  occasion 
for  exSmination  of  the  title  or  of  the  public  records  for  any  claim 
on  Hatfield's  part;  that  in  fact  neither  plaintiff  nor  its  predecessors 
in  title  had  any  knowledge  of  Hatfield's  claim  until  shortly  before  the 
bill  was  filed;  that  no  one  connected  with  plaintiff  or  its  predeces- 
sors had  heard  even  rumors  of  such  claim  until  within  3  years  before 
suit  was  begun ;  and  that  plaintiff  had  no  knowledge  of  Hatfield's  claim 
of  ownership  at  the  time  it  purchased  (less  than  1  month  before  suit), 
nor  until  a  few  days  before  suit  was  begun. 
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We  think  this  amendment  should  have  been  allowed.  It 'was  in  the 
interest  of  justice;  the  proposed  showing,  if  made  out,  furnished  a 
complete  justification  for  the  delay,  and  entitled  plaintiff  to  the  relief 
sought;  to  deny  it  would  be  to  abrogate  the  principles  on  which  the 
defense  of  laches  is  based.  The  refusal  to  allow  the  amendment  was 
not  made  in  asserted  exercise  of  a  discretion  so  to  do,  but  because  it  was 
thought  the  proposed  showing  would  not  bridge  the  chasm.  In  this  we 
think  the  learned  District  Judge  was  in  error. 

The  decree  must  therefore  be  reversed,  and  the  cause  remanded, 
with  directions  to  permit  the  filing  of  the  proposed  amendment,  to  give 
opportunity  for  the  presentation  of  testimony  in  support  of,  and  by 
way  of  defense  to,  the  allegations  contained  in  the  proposed  amend- 
ments, and  generally  upon  the  subject  of  plaintiff's  excuse  or  lack  of 
excuse  for  delay  in  bringing  suit — a  practice  sanctioned  by  Noble  v. 
Seery,  223  U.  S.  65,  32  Sup.  Ct.  194,  56  L.  Ed.  353,  as  well  as  by  the 
decisions  of  this  court  in  Snead  v.  Scheble,  175  Fed.  570,  574,  99  C.  C. 
A.  578,  and  Butterfield  v.  Miller,  195  Fed.  200,  210,  115  C.  C.  A.  152. 


(239  Fed.  631) 

EAMES  V.  H.  B.  CLAFLIN  CO.  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  26,  1917.) 

No.  46. 

1.  Customs  and  Usages  C=»1 — Effect — "Custom" — "Usage." 

While  "usage"  and  **eustom"  are  often  used  synonymously,  strictly 
speaking,  "usage"  is  invoked  to  give  meaning  to  a  contract  on  the  assump- 
tion that  the  parties  contracted  in  reference  thereto,  if  they  knew  of  the 
usage,  while  "custom"  is  a  length  of  usage  which  has  become  law,  and 
which  the  parties  are  presumed  to  know. 

[Ed.  Note. — For  other  cases,  see  Customs  and  Usages,  Cent.  Dig.  I  1. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Custom;   Usage.] 

2.  Customs  and  Usages  ^=>3 — Effect — Generax«  Knowledge. 

To  give  usage  the  force  of  law,  there  must  be  acquiescence  and  notoriety 
from  which  it  may  be  inferred  that  it  was  known  to  the  public,  though  it 
may  be  only  to  a  small  portion  of  the  public  engaged  in  the  particular 
business  affected  by  the  custom. 

[Ed.  Note. — For  other  cases,  see  Customs  and  Usages,  Cent  Dig.  §§  2,  6.] 

8.  Customs  and  Usages  ^=:»12(2) — Persons  Affected — Otheb  Business. 

Under  some  circumstances,  the  customs  of  business  different  from 
that  of  the  person  sought  to  be  charged  cannot  be  recognized  against  them 
without  showing  actual  knowledge;  but  if  one  employs  another  to  work 
after  the  method  of  transacting  the  other's  business,  he  may  be  pre- 
simied  to  have  intended  the  business  to  be  performed  according  to  the 
customs  regulating  it 
[Ed.  Note. — For  other  cases,  see  Customs  and  Usages,  CJent.  Dig.  §  24.] 

4.  Bbokebs  ^=>77 — Lien — "Factor" — "Goods." 

A  note  broker,  who  according  to  the  custom  of  the  business  gave  the 
purchaser  of  notes  an  option  to  return  after  investigation  of  credit,  and 
who  became  personally  liable  to  the  purchaser  for  the  return  of  the  pur- 
chase price,  though  such  liability  was  not  a  custom  of  the  business  and 

^s^For  other  cases  see  same  topic  &  KBT-NUMBER  in  all  Key^Numbered  Digests  &  Indexes 
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was  not  known  to  his  principal,  Is  not  entitled  to  a  factor's  Hen  on  all 
notes  of  his  principal  in  his  possession  for  the  amount  paid  by  him  on 
return  of  certain  notes  after  the  Insolvency  of  the  principal,  since,  while 
he  is  within  the  old  definition  of  a  "factor"  as  one  to  whom  goods  are  con- 
signed to  sell  by  a  merchant  at  a  distance  from  the  place  of  sale,  if  notes 
are  considered  goods,  the  expression  "goods"  in  the  old  law  was  limited  to 
chattels,  and  did  not  include  choses  in  action,  and  the  lien,  which  is  no 
longer  of  value  to  the  merchant,  but  only  to  the  factor  in  cases  of  insolven- 
cy of  the  merchant,  will  not  be  extended  beyond  its  original  limita. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent.  Dig.  §  98. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Factor;   Goods.] 

5.  Factors  ^=>47(2>— Lien — "Expenses  and  Advancements." 

If  a  note  broker  is  considered  a  factor,  amounts  paid  by  him  after  his 
principal's  insolvency,  on  return  of  notes  sold  by  him  for  his  principal 
with  option  to  return,  for  which  he  had  assumed  personal  liability,  though 
tliat  was  not  the  custom  of  the  business,  and  was  not  known  to  his 
principal,  are  not  "expenses  and  advancements  on  the  notes,"  for  wliich 
alone  a  fai^r  is  given  a  general  lien  on  all  his  principars  goods. 
[Ed.  Note.— For  other  cases,  see  Factors,  Cent.  Dig.  §  66.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  EHstrict  of  New  York. 

Creditor's  bill  by  John  C.  Eames  against  the  H.  B.  Claflin  Company. 
From  an  order  of  the  District  Court,  requiring  Hathaway,  Smith, 
Folds  &  Co.  to  surrender  notes  of  the  defendant  in  their  possession, 
and  on  which  they  claimed  a  lien,  the  lien  claimants  appeal.    Affirmed. 

See,  also,  231  Fed.  693,  145  C.  C.  A.  579;  220  Fed.  190. 

Appeal  hy  Hathaway,  Smith,  Folds  &  Co.  (hereinafter  caUed  Hathaway) 
from  a  final  order  entitled  in  the  equity  suit  ahove  named.  The  suit  aforesaid 
is  a  creditor's  bill  to  conserve,  collect  and  distribute  to  those  entitled  the 
property  of  H.  B.  Qafiin  Cwnpany  (hereinafter  called  Claflin),  In  which  was 
made  an  order  of  June  24,  1914,  appointing  receivers  of  the  Claflin  Company, 
and  vesting  them  with  the  right  of  possessing  all  the  assets  of  tliat  corporation. 

The  receivers  flled  a  petition  in  the  suit,  against  Hathaway,  alleging  that 
Arm  to  have  in  possession  a  large  amount  of  property,  viz.  the  promissory  notes 
of  divers  persons  and  corporations,  belonging  to  Claflin,  and  praying  that  an 
order  might  pass  directing  Hathaway  to  surrender  the  same.  Appellants  ap- 
peared, and  answered  the  petition,  admitting  possession  and  title,  but  claim- 
ing a  lien  upon  said  notes,  etc  The  District  Court  denied  the  lien,  and  en- 
tered the  order  against  Hathaway,  from  whidi  this  appeal  is  taken. 

For  many  years  prior  to  failure  in  Jime,  1914,  Claflin  had  been  established 
in  New  York  City,  doing  one  of  the  largest  businesses  in  wholesale  dry  goods, 
etc.,  in  the  coimtry,  and  enjoying  excellent  credit.  Hathaway  was  and  long 
had  been  a  firm  of  note  brokers,  doing  business  (especially)  in  New  York  and 
Chicago.  In  June,  1906,  some  of  appellants  personally  saw  the  president  of 
Claflin  and  undertook  to  sell  promissory  paper  belonging  to  t^iat  company  in 
Chicago  and  the  regions  thereabout.  No  special  agreements  other  than  as  to 
rate  of  remuneration  were  made  between  Claflin  and  Hathaway  th&k  or  there- 
after. Appellants  were  employed  as  note  brokers  at  a  certain  commission; 
nothing  more  was  said  or  written.  Between  1908  and  1914  Hathaway  sold 
several  million  dollars  worth  of  paper  belonging  to  Claflin,  collecting  from 
whomsoever  bought,  and  invariably  remitting  the  proceeds  of  sale  on  the 
same  or  the  following  day  to  Claflin  in  New  York. 

On  Jime  11,  1914,  appellants  in  Chicago  sold  to  the  Com  Exchange  Bank  of 
tliat  city  notes  made  by  divers  persons  to  the  order  of  Claflin,  by  that  com- 
pany indorsed  in  blank,  and  belonging  to  Claflin  at  the  moment  of  sale — all 
to  the  face  value  of  $127,174.49.     For  these  notes  the  bank  paid  over  to 

^s9For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  IndexM 
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Hathaway  face,  less  discount,  or  $124,746.43.  which  amount,  less  commis- 
sions and  exchange,  Hathaway  on  the  same  day  sent  to  New  York  as  usual. 
With  the  notes  there  was  delivered  to  the  bank  by  appellants  a  statement  of 
the  transaction  in  the  following  form: 

'^[Letterhead  of  Hathaway,  Smith,  Folds  &  CJo.] 
*'Ck>m  Bxchange  National  Bank,  Chicago,  111. 

"Hathaway,  Smith,  Folds  &  CJo.,  Commercial  Paper, 
"137  South  La  Salle  Street, 

''Chicago  6/11A4. 
"[Here  follows  a  full  description  of  the  notes  sold.]    Indorsed  by  the  H. 
B.  Claflin  Co.    The  above  notes  may  be  returned  by  delivery  at  our  oflace  dur- 
ing banking  hours  on  or  before  50  M  6/22/14 

"60  M  7/  1/14 
"This  option  is  given  for  credit  investigation  only. 

"Hathaway,  Smith,  Folds  &  Co., 

"W.  Edwards." 

(Edwards  was  Hatha  way's  cashier;  **50  M"  means  $50,000  face  value 
notes.  The  figures  following  show  that  at  the  date  of  Claflin's  failure  one  ca- 
tion had  expired,  but  there  still  existed  an  option  on  $50,000  open  to  July  1, 
1914.) 

On  Jime  11th  the  Com  Exchange  Bank  knew  Hathaway  as  broker  for 
Claflin,  selling  that  company's  property,  to  wit,  notes;  knew  that  it  bought 
Claflin's  property;  and  Hathaway  knew  of  the  bank's  knowledge.  The 
Claflin  failure,  and  appointment  of  receivers,  was  known  in  Chicago,  and 
to  both  the  bank  and  appellants,  on  June  24th;  the  day  following  the 
bank  tendered  to  Hathaway  nine  of  the  notes  received  on  June  11th,  and 
for  which  it  had  paid  $49,517.68.  This  sum  Gess  commission)  Hathaway 
had  already  sent  to  Claflin  Co.  as  above  stated,  but  the  nine  notes  were  taken 
back,  and  appellants  paid  out  of  their  own  funds  $49,517.68  to  the  bank. 

Thus,  on  June  25th,  appellants  had  the  nine  notes  that  day  received,  and 
also  many  others,  admittedly  belonging  to  Claflin  and  unsold  at  date  of  failure. 
The  receivers'  petition  demanded  all  these  notes,  except  the  nine ;  Hatha  way's 
answer  sets  up  a  lien  on  all  the  notes,  including  the  nine,  for  the  amount  re- 
paid the  bank  on  June  25th.  The  pleaded  basis  for  this  lien  is  a  custom  to  sell 
commercial  paper  "on  option,"  which  means  that  the  purchaser  has  the  right 
to  return  what  he  bought,  or  some  of  it,  at  any  time  within  the  option  limit, 
to  the  broker,  and  get  back  "from  the  broker,"  the  purchase  price.  On  a  salt^ 
with  option  it  is  alleged  that  the  broker  need  not  remit  to  his  principal  until 
expiry  of  option,  but  he  frequently  does  so  "where  he  has  other  paper  of  his 
principal  in  his  hands  for  protection."  The  answer  asserts  that  this  custom 
was  well  known  to  Claflin,  and  that  under  it  Hathaway's  remittance  on  June 
11th,  of  the  proceeds  of  the  nine  notes,  "was  an  overpayment,  and  in  the 
nature  of  an  advance" — ^givlng  rise  to  the  lien  relied  <m. 

The  evidence  shows  no  mention  of  this  custom  in  any  dealings  between 
appellants  and  Claflin.  No  special  arrapgements  were  made  on  June  11th  be- 
tween the  bank  and  Hathaway ;  the  latter  did  not  assume  personal  liability 
to  the  bank  otherwise  than  by  delivery  of  the  statement  (Exhibit  4),  which 
(plus  inferences  from  subsequent  conduct)  is  the  only  evidence  of  contract  as 
between  appellants  and  the  bank. 

Alfred  B.  Cruikshank,  of  New  York  City,  for  appellants  Hathaway 
and  others.  » 

Henry  Root  Stern,  of  New  York  City,  for  appellees  receivers  of 
Qaflin  Co. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  Appel- 
lants herein  urge  that  four  propositions  be  resolved  in  their  favor: 
(1)  That  the  custom  or  usage  of  selling  commercial  paper  with  option 


Digitized  by  VjOOQlC 


468  152  C.  C.  A.  REPORTS 

of  return  be  recognized  and  accepted;  (2)  that  Hathaway  &  Co.  be 
held  to  have  promised  repayment  to  the  Corn  Exchange  Bank  from 
their  own  funds,  if  the  option  was  exercised  and  paper  returned ;  (3) 
that  such  a  payment  as  Hathaway  made  to  the  bank  is  as  matter  of 
law  an  advance  on  account  of  the  principal ;  and  (4)  that  to  the  extent 
of  such  payment  they  are  entitled  to  a  general  lien  upon  all  Claflin's 
property  in  their  possession.  As  no  explicit  contract,  oral  or  written, 
stated  any  of  these  points  as  between  Claflin  and  Hathaway,  their  legal 
relations  depend  wholly  on  establishment  of  the  custom  pleaded. 

[  1  ]  Usage  is  ordinarily  regarded  as  the  evidence  of  custom,  though 
the  words  are  often  used  synonymously.  But  "strictly  speaking,  cus- 
tom is  that  length  of  usage  which  has  become  law.  It  is  a  usage  which 
has  acquired  the  force  of  law,  and  ignorance  of  the  law  will  not  ex- 
cuse. A  general  custom  is  the  common  law  itself,  or  a  part  of  it." 
Walls  v.  Bailey,  49  N.  Y.  471,  10  Am.  Rep.  407.  Usage  is  invoked 
to  give  meaning  to  a  contract,  on  the  assumption  that  the  parties  con- 
tracted in  reference  thereto;  yet,  since  there  can  be  no  intent  with- 
out knowledge  (actual  or  imputed)  of  what  was  intended,  not  only 
must  proof  be  given  showing  that  the  usage  relied  upon  exists,  but 
th^  relation  of  the  parties  concerned  must  be  shown  to  be  such  that 
knowledge  of  the  usage  in  question  may  be  inferred,  and  further  that 
intent  to  be  bound  thereby  may  also  be  established  by  reasonable  in- 
ference. 

[2]  As  was  said  in  Adams  v.  Otterback,  15  How.  545,  14  L.  Ed. 
805,  to  give  usage  "the  force  of  law  *  *  *  requires  an  acquies- 
cence and  a  notoriety,  from  which  an  inference  may  be  drawn  that 
it  is  known  to  the  public,"  and,  if  to  the  public,  then  by  fair  presum|>- 
tion  to  that  member  of  the  public  who  must  be  held  to  have  contracted 
in  the  light  thereof.  Yet  a  custom  may  be  good  and  lawful  without 
more  than  a  small  fraction  of  the  world  knowing  anything  of  it; 
indeed,  most  customs  or  usages  affect  only  a  particular  business,  yet 
are  nevertheless  binding  if  certainty,  continuity,  reason,  legality,  and 
acquiescence  are  duly  established. 

[3]  Under  some  circumstances  the  customs  of  those  engaged  in  a 
business  wholly  different  from  that  of  the  persons  sought  to  be  af- 
fected cannot  be  recognized  as  against  said  persons  without  show- 
ing actual  knowledge  thereof,  for  assent  can  be  implied  only  from 
knowledge  of  the  custom  which  it  is  claimed  authorizes  it.  Great 
Western,  etc.,  Co.  v.  White,  118  Fed.  410,  56  C.  C.  A.  388,  and  cases 
cited.  But  if  one  employs  another  to  work  in  and  after  the  method  of 
transacting  that  other's  business,  then  (though  ignorant  of  such  meth- 
od) he  may  be  presumed  to  have  intended  the  business  thus  requested, 
to  be  performed  according  to  usage.  Walls  v.  Bailey,  supra ;  Gleason 
v.  Morrison,  20  Misc.  Rep.  320,  45  N.  Y.  Supp.  684. 

In  this  instance  Hathaway  was  employed  as  a  note  broker  to  sell 
Claflin  paper,  and  such  brokerage  is  a  well-known  and  independent 
occupation,  quite  capable  of  developing,  sustaining,  and  enforcing  its 
own  customary  business  methods.  A  majority  of  this  court  consider 
the  evidence  submitted  as  fairly  establishing  (within  the  rules  above 
laid  down)  that  during  the  whole  time  of  Hathaway's  business  con- 
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nection  with  Claflin  there  was  a  custom  or  usage  of  selling  commer- 
cial paper  with  an  option  of  return.  That  majority  of  the  court  fur- 
ther deem  it  proven  as  matter  of  fact  tliat  on  June  11,  1914,  Hatha- 
way intended  to  become,  and  did  become,  personally  responsible  to 
the  Com  Exchange  Bank  for  the  repayment  to  that  bank  of  the  price 
of  any  paper  returned  under  the  recited  option.  Both  these  findings 
are  of  fact,  and  render  unnecessary  consideration  of  decisions  where- 
in it  was  sought  to  hold  note  brokers  in  invitum  to  similar  liability. 
Union  Trust  Co.  v.  Whiton,  97  N.  Y.  172;  Commercial  Bank  v.  Wa- 
ters, 45  App.  Div.  441,  60  N.  Y.  Supp.  981,  affirmed  167  N.  Y.  583, 
60  N.  E.  1109;  Monticello  Bank  v.  Bostwick,  71  Fed.  641.  But  we 
do  not  find  sufficient  evidence  of  any  custom  (or  part  of  a  custom) 
whcipeby  brokers,  on  selling  paper  with  option,  superadd  to  the  un- 
doubted liability  of  their  principals  (in  respect  of  a  return)  their  own 
promise  to  repay  in  the  first  instance.  From  this  finding  of  fact,  it 
follows  that  no  custom  required  or  justified  the  act  of  Hathaway  in 
assuming  personal  responsibility  to  the  Com  Exchange  Bank. 

[4]  As  for  such  action,  there  were  certainly  no  explicit  contractual 
arrangements,  to  which  Claflin  was  a  party;  appellants  insist  that  a 
note  broker  is  but  one  species  of  factor ;  and  therefore  entitled  to  that 
general  lien,  or  lien  in  respect  of  the  general  balance  of  account,  al- 
lowed to  all  factors  as  the  result  of  an  ancient  custom  which  unques- 
tionably has  long  since  hardened  into  a  part  of  the  law.  As  put  in 
Nagle  V.  McFeeters,  97  N.  Y.  202,  once  establish  the  status  of  factor 
and  "the  law  implies  or  infers  the  lien  from  the  relation  [of]  the 
parties."  Walker  v.  Burch,  6  T.  R.  258.  And  this  contention  is 
thought  to  gain  support  from  establishment  of  the  option  custom,  to 
which  lien  would  certainly  be  a  convenient,  and  is  said  to  be  a  neces- 
sary, adjunct. 

It  is  not  denied  that  the  rather  modern  occupation  of  note  or  bill 
broking  seems  to  respond  to  old  definitions  of  the  word  "factor."  He 
is  (if  notes  are  goods)  "a  person  to  whom  goods  are  consigned  for 
sale  by  a'  merchant  ♦  *  *  at  a  distance  from  the  place  of  sale." 
Baring  v.  Corrie,  2  B.  &  A.  143.  He  is  a  mercantile  agent  (if  notes 
are  merchandise)  to  whom  in  the  ordinary  course  of  business  is  in- 
trusted the  possession  of  goods ;  and  it  is  the  fact  of  possession,  which 
has  always  especially  distinguished  a  factor  from  a  broker.  See  In  re 
Rabenau,  118  Fed.  471;  Howland  v.  Woodruff,  60  N.  Y.  80;  United 
State  V.  Villalonga,  23  Wall.  42,  23  L.  Ed.  64;  Ommen  v.  Talcott, 
188  Fed.  403,  112  C.  C.  A.  239;  Jenks,  English  Civil  Law,  §  536.  This 
resemblance  ia  superficial  and  misleading,  and  the  argument  rests  upon 
a  hasty  identification  with  the  "goods,  wares  and  merchandise"  of 
historic  law  (always  chattels)  of  what  are  evidences  of  indebtedness, 
actual  or  inchoate,  and  mere  choses  in  action. 

It  is  to  be  observed  that  a  special  lien  upon  the  notes  received  back 
by  Hathaway  from  the  bank  does  not  advance  the  matter.  It  may  be 
assumed  that  any  agent  has  a  lien  on  movable  property  in  his  posses- 
sion and  belonging  to  his  principal  in  respect  of  expenses  incurred  in 
relation  to  that  particular  property.  Hammonds  v.  Barclay,  2  East, 
227;  Houghton  v.  Matthews,  3  Bos.  &  P.  494;   Muller  v.  Pondir,  55 
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N.  Y.  340,  14  Am.  Rep.  259.  But  since  the  property  here  in  question 
is  negotiable  paper,  it  is  indifferent  whemer  Hathaway  now  owns,  or 
has  a  lien  upon,  the  nine  notes  returned ;  those  notes  may  be  enforced 
against  all  parties  liable  thereupon ;  the  brokers  have  all  the  rights  of 
legal  owners,  whatever  their  technical  appellation. 

The  claim  is  that  virtute  officii,  or  by  legal  implication  from  their 
employment,  note  brokers  have  that  general  lien  upon  all  their  princi- 
pal's property  on  hand  for  a  general  balance  of  account,  which  is  the 
essential  and  peculiar  characteristic  of  a  factor.  Upon  authority  there 
is  nothing  shown,  or  known  to  us,  holding  that  a  note  broker  is  a 
factor ;  and  it  is  both  old  and  recent  law  that  where  a  lien  is  claimed 
on  a  general  account  "it  is  to  be  taken  strictly"  (Houghton  v.  Matth- 
ews, supra),  and  where  such  lien  is  asserted  under  circumstances  not 
previously  recognized  as  conferring  the  same  "we  should  be  anxious 
to  tread  cautiously  and  on  sure  grounds  before  we  extend  beyond  the 
limits  of  decided  cases"  (Matter  of  Heinsheimer,  214  N.  Y.  368,  108 
N.  E.  636,  Ann.  Cas.  1916E,  384,  and  cases  cited).  The  business  of 
such  brokers  has  not  "a  character  known  to  the  law  with  certain  pre- 
scribed duties,  but  the  employment  is  one  which  depends  entirely  on 
the  course  of  dealing."  Foster  v.  Pierson,  4  L.  J.  Exch.  N.  S.  125. 
The  privilege  now  contended  for  has  been  demanded  in  Grant  v.  Tay- 
lor, 35  N.  Y.  Super.  Ct.  351;  but  the  court  said: 

"If  there  be  a  usage  giving  to  persons  engaged  In  ♦  •  ♦  selling  bills  or 
•notes,  a  lien  for  a  general  balance  against  tbeir  customer,  such  usage  should 
be  proved.  It  wUl  not  be  presumed  to  exist  in  the  absence  of  an  express 
agreement" 

And  in  this  case  there  was  no  express  agreement,  and  no  established 
usage  is  proven. 

It  is  urged  upon  us  that  Bank  v.  Levy,  1  McMuUen  (Law)  431,  and 
Hodgson  V.  Payson,  3  Har.  &  J.  (Md.)  339,  contain  expressions  which 
recognize  a  factor's  lien  under  circumstances  said  to  be  analogous  to 
the  present.  In  both  cases  a  lien  was  granted,  but  in  each  the 
person  asserting  the  same  had  at  the  request  of  his  principal  indorsed 
paper  belonging  to  the  principal,  and  (from  somewhat  imperfect  re- 
ports) we  are  of  opinion  that  the  lien  accorded  was  based,  not  upon 
the  character  of  employment,  but  upon  the  fact  of  indorsement  by 
request.  See  as  to  general  lien,  and  the  hostility  of  the  law  thereto, 
Mechem  on  Agency  (2d  Ed.)  vol.  2,  p.  1276;  Jones  on  Liens  (3(1 
Ed.)  §  422 ;   Kent's  Commentaries,  vol.  2,  pp.  634-636. 

Considering  the  reason  and  history  of  the  matter,  a  lien  was  not 
granted  for  the  primary  purpose  of  benefiting  the  agent  who  came 
to  be  known  as  a  factor,  but  of  assisting  the  principal,  who,  being  at 
a  distance,  was  obliged  to  confide  the  sale  of  his  goods  to  some  one 
upon  the  ground.  The  owner  did  not  part  with  title,  but  he  could  not 
exercise  immediate  supervision  of  sales,  and  he  ordinarily  preferred 
to  let  the  goods  stand  responsible  for  expenses  and  advances  rather 
than  to  deposit  with  his  factor  agent  cash  in  advance.  The  practice 
was  thought  to  promote  confidence  in  and  liberality  on  the  part  of 
factors  (Story  on  Agency  [9th  Ed.]  §  378),  and  what  most  merchants 
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preferred  came  to  be  obligatory  upon  all ;  such  is  the  ccmunon  origin 
of  much  of  what  we  loosely  call  the  common  law. 

It  was  for  the  advantage,  not  cjf  the  principal  alone,  but  of  com- 
merce generally,  that  the  factor's  hen  should  be  recognized,  as  it  long 
has  been.  But  every  improvement  in  communications,  each  advance 
in  business  ease,  has  rendered  less  necessary  and  desirable  the  crea- 
tion of  liens  which  nowadays  are  commonly  useful  to  the  agent  alone, 
and  then  upon  the  insolvency  of  his  principal,  and  are  obviously  detri- 
mental to  tiiat  class,  always  the  largest  and  most  to  be  regarded,  who 
can  and  do  deal  with  the  principal  only  in  the  relation  of  debtor  and 
creditor. 

It  is  never  more  necessary  to  go  behind  titles,  to  get  at  substance, 
than  when  a  new  claim  of  right  is  made  under  an  ancient  name.  It 
rather  befogs  the  matter  to  dwell  upon  the  similarities  or  differences 
between  bill  brokers  and  commission  merchants — ^between  dealers  in 
commercial  paper  and  mercantile  factors.  The  name  is  nothing ;  what 
appellants  want  is  not  to  be  dubbed  factors,  but  to  have  the  right  to 
a  general  lien  annexed  to  one  part  of  their  business.  Therefore  the 
vital  inquiry  is  whether  that  business,  as  the  evidence  shows  it,  was 
so  conducted,  in  accordance  with  the  rules  of  agency  (of  which  factor- 
age is  but  a  subdivision),  as  to  impose  a  lien  under  judgments  of  au- 
thority, or  merit  one  by  analogy  thereto. 

[5]  That  no  lien  is  imposed  by  authority  we  have  stated;  but  fur- 
ther it  may  well  be  doubted  whether  Hathaway's  act,  if  performed  by 
an  undoubted  factor,  and  in  respect  of  chattels,  would  have  been  with- 
in the  scope  of  such  factor's  authority  as  inferred  from  his  employ- 
ment. It  is  not  true  as  matter  of  law  that  the  lien  urged  upon  us 
arose  from  paying  over  the  proceeds  of  option  sale  to  Claflin,  which 
is  the  manner  of  pleading  it ;  that  lien  arose,  if  at  all,  the  moment 
Hathaway  assumed  liability  on  the  option,  and  one  test  of  the  lien's 
worth  is  to  ask  whether  such  unrequested  assumption  was  either  an 
expense  of  sale,  or  an  advance  upon  what  the  broker  had  for  sale. 
"Expenses  and  advances"  are  words  (in  this  connection  certainly)  of 
such  simple  meaning  as  to  require  no  exposition,  and  it  is  obvious  that 
Hathaway's  contribution  of  his  own  financial  worth  to  the  option  priv- 
ilege, was  neither  an  expense  of  sale,  nor  an  advance  upon  the  prop- 
erty committed  to  his  care.  What  was  neither  expense  nor  advance 
has  never  been  admitted  as  a  matter  for  which  any  factor  (virtute 
officii)  could  demand  indemnity  from  his  principal.  If  indemnity  can- 
not be  demanded,  lien  certainly  fails. 

The  circumstances  under  which  agents  generally  may  demand  re- 
imbursement from  principals  were  summarized  in  Frixione  v.  Taglia- 
f erro,  10  Moo.  P.  C.  196 ;  it  must  be  shown  that  the  agent's  loss  arose 
from  the  fact  of  agency,  that  the  act  productive  of  loss  was  within 
the  scope  of  the  agency,  and  was  not  attributable  to  the  agent's  de- 
fault or  laches.  The  scope  of  even  a  factor's  authority  has  its  limits 
(Commercial,  etc.,  Bank  v.  Heilbronner,  108  N.  Y.  439,  15  N.  E.  701) ; 
those  limits  are  the  accomplishment  of  the  principal's  wishes,  by  means 
explicitly  or  impliedly  agreed  upon  beforehand.  Nothing  explicit  be- 
ing pretended,  the  implication  here  demanded  is  of  an  act  commer- 
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cially  undesirable,  and  without  analogy  in  the  relation  of  a  factor  to 
his  ^nerchandise. 

As  appellants'  asserted  lien  is  in  our  opinion  unsupported  by  author- 
ity, possesses  merely  a  specious  resemblance  to  a  factor's  lien,  would 
be  of  doubtful  validity  if  claimed  for  one  employed  by  the  name  of 
"factor,"  and  if  allowed  here  would  tend  to  confer  on  note  brokers 
as  a  class  privileges  injurious  to  the  business  commimity  as  a  whole, 
the  order  under  review  is  affirmed,  with  costs. 


(239  Fed.  638) 

ALASKA  JUNEAU  GOLD  MINING  CO.  v.  EBNEB  GOLD  MINING  CO.  et  aL* 

(Circuit  Court  of  Appeals,  Ninth  Circuit     February  5,  1917.) 

No.  2795. 

!•  Waters  and  Water  Courses  ^=»33 — Diversion — Injunction — ^Bvidencb. 

In  a  suit  to  restrain  a  mining  company  from  interfering  with  the  water 
right  claimed  by  plaintiff,  evidence  held  to  show  that  the  individual  who 
posted  in  his  own  name  the  notice  of  diversion  under  which  the  company 
claimed  was  acting  for  it,  and  in  pursuance  of  a  plan  for  developing  its 
property. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
§§  23-26.] 

2.  Waters  and  Water  Courses  ^=»16 — Diversion — ^Notice — Place  op  Use. 

a  notice  of  diversion  of  water,  posted  at  a  point  where  the  company  for 
which  it  was  posted  was  then  diverting  water  for  a  small  mill,  which 
stated  that  the  flume  for  the  new  diversion  might  be  carried  across  the 
creek,  was  sufficient  to  show  an  intention  not  to  use  the  water  at  the 
site  of  the  old  mill. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
§  8.] 

3.  Waters  and  Water  0>urses  ^=»16 — Diversion — ^Notice — Point  of  Di- 

version. 

Plaintiff  cannot  object  that  defendant's  notice  of  diversion  of  water, 
posted  at  a  point  above  plaintiff's  dam,  failed  to  show  that  the  water  was 
to  be  taken  out  above  the  dam,  where  he  admitted  that  it  was  the  universal 
custom  to  post  the  notice  at  the  point  of  intended  diversion. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
§8.] 

4.  Corporations  ^=»180 — ^Acts  of  Stockholders — Majority  Stockholder. 

The  owner  of  nearly  all  the  stock  in  a  corporation  sustains  a  fiduciary 
relation  to  it,  and  acts  done  with  relation  to  its  property  at  his  instance 
are  done  on  behalf  of  the  corporation  or  for  its  benefit 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §§  665-673.] 

5.  Waters  and  Water  Courses  ^=>2S — Diversion — ^Notice — ^Placb  or  Use. 

Where  a  mining  company,  at  the  time  of  posting  a  notice  of  intention 
to  divert  water  for  use  at  another  point  on  its  group  of  claims,  was  in 
possession  of  land  claimed  by  it  as  a  mill  site  adjoining  its  mining 
claims,  which  subsequently  was  adjudged  to  be  public  land  because  of 
the  existence  of  mineral  thereon,  and  was  relocated  by  the  company  as  a 
lode  claim,  the  water  diverted  in  accordance  with  the  notice  can  be  used 
at  the  mill  erected  on  that  claim. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
§§  15,  18.] 

^s>For  other  cases  see  same  topic  A  KBY-NUMBER  Id  all  Key-Numbered  Digests  ft  Indexes 
•Rehearing  denied  May  14,  1917. 
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ft.  Watkbs  and  Water  Coubses  ^=s>33 — Diversion — Nones — ^Persons  Enti- 
tled TO  Benefit. 

The  fact  that  an  individual,  who  posted  a  notice  of  intention  to  divert 
water  for  use  on  defendant's  group  of  claims,  conveyed  his  rights  to  an- 
other, who  was  a  stockholder  and  bondholder  of  a  corporation,  which 
owned  most  of  the  stock  in  defendant  corporation,  and  who  advanced 
money  to  defendant,  which  was  hindered  from  getting  money  for  develop- 
ment because  of  litigation  between  it  and  plaintiff,  is  not  inconsistent  with 
the  finding  that  the  notice  was  posted  on  behalf  of  defendant  corporation. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Ck>urses,  Cent.  Dig! 
§§  23-26.] 

7.  Appeal  and  Error  ^=»1011(1) — ^Review — Findings  or  Fact. 

A  finding  of  the  District  Court,  that  miner's  rules  relating  to  the  di- 
version of  water  were  not  in  force  when  the  rights  of  the  parties  origi- 
nated, made  upon  conflicting  evidence,  cannot  be  disregarded  by  the  Cir- 
cuit Court  of  Appeals,  even  if  contrary  to  the  weight  of  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent,  Dig.  §§  3983- 
3988.] 

8.  Waters  and  Water  Courses  ^=»16 — Diversion — ^Notice — ^Trespass. 

A  mining  company,  which  posted  notice  of  an  intention  to  divert  water 
from  a  stream  on  land  patented  to  anoUier  company  without  permission  of 
the  latter,  was  a  trespasser,  and  could  base  no  right  to  the  use  of  water 
on  the  posting  of  such  notice. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
§8.] 

0.  Waters  and  Water  Courses  ^s»17 — ^Diversion — ^Diligence — ^Temporary 
Suspension  op  Work. 

Evidence  of  a  temporary  suspension  of  the  work  of  diverting  water  for 
a  mill  after  the  posting  of  the  notice,  as  a  result  of  hostile  acts  by  a 
rival  claimant,  does  not  show  want  of  due  diligence  in  the  prosecution  of 
the  work. 

[EM.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent.  Dig. 
§9.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  District  of  Alaska ;  Robert  W.  Jennings,  Judge. 

Suit  for  injunction  by  the  Alaska  Juneau  Gold  Mining  Company 
against  the  Ebner  Gold  Mining  Company  and  others.  Decree  for  de- 
fendants, and  plaintiff  appeals.  Remanded,  with  instructions  to  cor- 
rect the  decree  in  accordance  with  findings  of  fact,  and  in  other  re- 
spects affirmed. 

The  appellant  brought  a  suit  against  the  appellees  to  enjoin  them  from 
interfering  with  the  appellant's  asserted  right  to  the  use  of  a  portion  of  the 
waters  of  Gold  creek,  near  Juneau,  Alaska.  The  trial  resulted  in  a  decree 
dismissing  the  complaint,  and  adjudging  that  the  appellee  the  Ebner  Gold 
Mining  Company  was  entitled  to  the  first  and  paramount  use  of  the  waters  of 
Gold  creek,  to  the  extent  of  10,000  miners'  inches.  As  the  last-named  company 
is  the  real  party  in  interest  in  the  litigation,  it  will  in  this  opinion  be  desig- 
nated the  appellee.  The  coiurt  below,  upon  the  testimony,  found  in  sub- 
stance the  following  facts: 

(2)  That  the  appellee  was  for  a  long  time  prior  to  the  commencement  of 
the  suit  the  owner  of  a  number  of  contiguous  quartz  mining  claims  and 
mill  sites  in  Silver  Bow  basin,  near  Juneau.  That  the  claims  contained  a 
low-grade  milling  ore,  bearing  gold  of  great  value.  That  at  the  upper  end 
of  the  group  the  lode  claims  are  high  up  on  the  mountain  side,  and  that  the 
mill  sites  are  in  the  valley  below.  That  there  flows  over  and  across  the 
group  Gold  creek,  a  mountain  stream  carrying  at  certain  seasons  a  large 

^=»For  other  cases  tee  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  DigesU  &  Indexof 
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volnme  of  water,  and  at  other  geasons  much  less  by  reason  of  cold  weather. 
That  for  15  or  20  years  prior  to  the  suit  the  appellee  had  been  mining  and 
milling  the  ores  taken  from  the  upper  end  of  the  group  by  means  of  a  10- 
stamp  quartz  mill,  and  later  by  a  15-stamp  Quartz  mill,  located  near  the  npD^T 
end  of  the  group.  That  for  the  purpose  of  power  in  such  milling  of  the  ore 
the  appellee  had  diverted  and  appropriated  and  used  from  Gold  creek  all  the 
water  that  was  necessary — the  water  being  diverted  near  the  upper  end  of 
the  group  of  claims,  and  after  use  being  returned  to  the  creek. 

(3)  That  some  time  in  the  year  1906  the  appellee  and  Ebner,  its  general 
manager,  concluded  to  mine  and  mill  the  appellee's  ores  on  a  more  extensive 
scale,  and  for  that  purpose  to  drive  a  large  working  tunnel,  commendng  the 
same  at  the  lower  end  of  the  group,  upon  what  is  known  as  Gape  Horn  No.  2 
lode  claim,  and  driving  the  same  through  said  group  of  claims  to  the  upper 
end  thereof,  and  to  erect  and  equip  a  stamp  mill  of  150  or  200  stamps  at  or 
near  the  lower  end  of  said  tunnel,  and  to  build  and  construct  a  fiimie  and 
pipe  line  to  take  water  from  Gold  creek,  at  or  near  the  point  where  the  water 
had  been  theretofore  diverted  by  the  appellee,  to-  a  point  near  the  lower  end 
of  said  tunnel,  at  which  point  the  stamp  mill  and  other  buildings  were  to 
be  erected.  That  during  the  year  1909  one  H.  T.  Tripp,  an  experienced  min- 
ing engineer,  was  employed  by  persons  interested  in  the  appellee's  group  of 
mining  claims  to  examine  and  explore  the  mining  property,  and  report  on  the 
advisability  of  mining  the  same  on  a  larger  scale,  as  had  been  decided  by 
Ebner  and  the  appellee.  That  Tripp  made  such  examination  and  reported  fa- 
vorably on  the  proposition,  about  the  last  of  June  or  1st  of  July,  1910. 

(4)  That  as  early  as  October,  1880,  the  miners  in  and  near  the  vldnlty  ot 
Juneau  and  Silver  Bow  basin  diverted  and  appropriated  water  from  streams, 
to  be  used  for  mining  and  other  beneficial  purposes,  and  ever  since  that  date 
it  has  been  the  universal  practice  and  custom  to  post  a  notice  in  writing  In  a 
conspicuous  place  at  the  Intended  point  of  diversion  of  the  stream,  and  its 
waters  expected  to  be  diverted,  and  that  the  posting  of  such  notice  has  always 
been  considered  the  first  step  toward  the  appropriation  and  application  of  the 
water  to  mining  or  other  beneficial  use,  and  as  giving  warning  and  notice  to 
others  of  the  appropriators'  intention.  That  the  posting  of  such  notice  does 
serve  the  purpose  so  stated.  That  Tripp  knew  of  that  custom,  and  on  Jime 
29,  1910,  he  attached  to  a  board  and  posted  in  a  conspicuous  place  on  the 
appellee's  dam,  which  had  been  used  by  it  for  diverting  water  in  its  mining 
operations,  a  written  notice  claiming  10,000  miner's  Inches  of  water  out  of 
the  said  Gold  ereek,  the  notice  being  as  follows:  "Notice  is  hereby  given  to 
all  whom  it  may  concern  that  I,  the  undersigned,  claim  10,000  miner's  inches 
of  water  flowing  in  this  creek,  or  any  part  of  10,000  miner's  Inches  that 
may  be  flowing  at  any  season  of  the  year,  to  be  conveyed  by  ditch,  flume,  or 
pipe  along  the  bank  of  Gold  creek,  with  pipe  or  flume  or  both  to  any  place  on 
the  property  known  as  the  Ebner  mine,  or  to  carry  across  or  farther  than 
the  limits  of  the  said  mine  property.  This  location  is  made  on  the  ground 
this  day  and  date,  and  is  posted  at  the  place  known  as  the  Ebner  dam, 
about  1%  miles  up  from  Juneau,  Alaska,  on  Gold  creek.  Dated  this  20th  day 
of  June,  1910."  That  said  notice  could  be  plainly  seen  from  a  public  highway 
which  runs  up  Gold  creek  near  the  dam  on  which  the  notice  was  posted.  That 
while  Tripp  signed  his  own  name  to  the  notice,  he  was  acting  on  behalf  of 
and  for  the  appellee's  group  of  mines,  and  the  parties  Interested  therein,  and 
the  said  water  was  Intended  to  be  conducted  from  the  point  of  Intake  to  the 
appellee's  mill  site  at  the  lower  end  of  the  appellee's  property,  and  to  be  used 
in  the  new  mill  which  was  to  be  built  for  mining  purposes.  That  the  posting 
of  Tripp's  notice  was  the  first  step  taken  by  any  one  toward  future  diversion 
and  appropriation  of  the  waters  of  Gold  creek,  and  was  prior  to  any  step 
taken  by  the  appellant,  or  any  intention  made  manifest  by  the  appellant,  of 
taking  water  from  Gold  creek.  That  not  imtll  after  the  appellee  had  fol- 
lowed up  the  posting  of  the  notice  by  actual  physical  work  at  the  p<^t  where 
the  notice  was  posted,  and  after  actual  diversion  of  the  water  at  that  point, 
did  the  appellant  do  anything  to  give  notice  to  the  api^llee  of  any  claim  that 
the  appellant  Intended  to  make  to  the  water  of  Gold  creek,  or  to  appropriate 
any  portion  thereof. 
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(5)  That  Tripp,  long  before  the  commencement  of  the  suit,  transferred  to 
the  appellee  whatever  right  or  title  he  acquired  by  posting  the  notice.  That 
work  was  commenced  under  that  notice,  and  has  proceeded  with  due  diligence. 
That  soon  after  the  filing  of  the  notice  work  was  commenced  on  the  tunnel, 
and  at  the  time  of  the  commencement  of  the  suit  the  tunnel  had  been  driven 
2,600  feet  That  a  right  of  way  was  surveyed  out  for  a  high  line  flume,  com- 
mencing at  the  point  where  the  Tripp  location  notice  was  posted,  and  running 
to  a  point  near  the  lower  end  of  the  tynnel  and  the  mill  site,  and  a  flume  3% 
feet  by  4  feet,  and  about  4,000  feet  long,  with  a  carrying  capacity  of  3,200 
miner's  inches  of  water  had  been  completed  at  the  time  of  the  commencement 
of  the  suit.  That  on  September  14,  1910,  water  was  diverted  from  Gold  creek 
at  the  point  where  the  Tripp  notice  was  posted,  and  was  running  through  a 
large  open  cut  made  for  the  purpose  of  laying  the  new  flume,  and  this  diversion 
was  prior  to  any  diversion  made  by  the  appellant.  And  the  court  found,  in 
general,  that  the  work  of  driving  the  tunnel,  of  laying  the  flume,  and  of  con- 
structing the  mill  were  all  diligently  and  actively  continued. 

(6)  That,  at  the  time  when  the  appellant  claims  that  the  appellee  was 
wrongfully  depriving  the  appellant  of  the  use  of  the  water,  the  appellee  was 
using  the  same,  and  it  was  necessary  at  all  times  for  the  appellee  to  have 
the  same  in  the  progress  of  its  work. 

(7)  That  the  tunnel  is  being  driven  through  the  group  of  mining  claims 
known  as  the  Ebner  mine,  and  for  the  benefit  of  which  the  water  was  located 
by  Tripp.  That  all  work  in  connection  with  the  development  and  opening  of 
the  ore  bodies  in  said  mining  claims  since  the  location  of  the  water  by  Tripp 
has  been  done  with  diligence,  and  that  $351,000  have  been  expended  therein, 
and  that  all  this  was  done  for  the  purpose  of  opening  up  the  Ebner  group  of 
mining  claims  as  a  mine,  so  that  the  bodies  of  ore  therein  could  be  mined  and 
milled. 

(8)  That  the  miner's  rules  and  regulations  which  the  appellant  set  out  In 
its  reply  were  never  followed  by  the  miners,  and  were  never  put  in  force,  or, 
if  they  ever  were  followed,  or  put  in  force,  thy  fell  into  disuse  and  became 
obsolete  before  the  rights  of  either  of  the  parties  to  this  suit  were  claimed  to 
be  initiated.  That  they  are  inconsistent  with  the  general  laws  of  the  United 
States,  and  could  not  be  enforced  after  the  extension  of  organized  govern- 
ment to  Alaska  in  the  year  1884.  That  the  work  of  diversion,  appropriation, 
and  application  of  the  water  by  the  appellee  was  prosecuted  to  completion 
with  reasonable  diligence  from  the  time  of  the  inception  of  the  right. 

The  court  foimd  as  a  conclusion  of  law  that,  as  against  the  appellant, 
the  appellee  is  the  owner  of,  and  entitled  to  the  first  use  of,  10,000  miner's 
inches  of  water  to  be  taken  from  Gold  creek,  at  or  in  the  vicinity  of  the  place 
where  the  Tripp  notice  was  posted,  and  that  the  rights  of  the  appellant  are 
subordinate  thereto. 

J.  A.  Hellenthal,  of  Juneau,  Alaska,  and  Curtis  H.  Lindley,  of  San 
Francisco,  Cal.,  for  appellant. 

John  R.  Winn,  of  Juneau,  Alaska,  and  Alfred  Sutro,  of  San  Fran- 
cisco, Cal.  (Winn  &  Burton,  of  Juneau,  Alaska,  and  Pillsbury,  Madison 
&  Sutro  and  A.  D.  Plaw,  all  of  San  Francisco,  Cal.,  of  counsel),  for 
appellee  Ebner  Gold  Mining  Co. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above),  fl] 
The  appellant,  adverting  to  the  fact  that  Tripp  was  employed  by  one 
Underwood  and  by  the  California-Nevada  Copper  Company,  and  not 
by  the  appellee,  contends  that  the  evidence  shows  that  Underwood  em- 
ployed Tripp  to  investigate  the  property,  so  that,  if  Underwood  should 
afterwards  acquire  rights  thereunder,  he  might,  if  he  saw  fit,  adopt 
the  plans ;   that,  whatever  Tripp's  intentions  were,  they  were  entirely 
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personal  and  speculative,  and  never  were  adopted  by  the  appellee,  or 
by  any  one  by  any  overt  act  until  after  August  1,  1910,  the  date  when 
the  appellant  began  its  operations;  that  on  leaving  the  employment 
of  Underwood  Tripp  never  advised  the  parties  who  succeeded  Under- 
wood of  what  he  had  done,  but  he  retained  in  his  possession  the  only 
copy  of  the  notice  he  had  posted,  and  that  Tripp  never  had  any  inten- 
tion of  taking  the  water  out  on  the  north  side  of  the  creek,  but  that 
his  intention  was  to  preserve  the  old  flume  and  utilize  it  in  the  later 
operations. 

The  evidence  is  that,  at  the  time  when  Tripp  posted  the  notice,  he 
was,  and  for  some  time  had  been,  in  the  employment  of  Underwood, 
who  at  that  time  was,  by  purchase  from  Ebner,  the  owner  of  nearly 
all  of  the  capital  stock  of  the  appellee.  On  October  19,  1909,  Un- 
derwood wrote  to  Tripp,  telling  him  to  find  the  best  mill  site  for  the 
Ebner  property  "as  things  now  stand,"  and,  referring  to  the  200-stamp 
mill  which  was  to  be  built  the  next  year,  when  the  spot  for  the  mill 
should  be  settled,  and  telling  him  that,  when  that  spot  was  settled,  he 
could  plan  his  tunnel,  etc.  Tripp  testified  that  he  had  dealings  with 
the  directors  of  the  Copper  Company,  with  which  Underwood  was 
connected,  and  which  company  succeeded  to  all  of  Underwood's  in- 
terests, and  the  evidence  shows  that  Tripp,  on  his  arrival  on  the 
ground,  asked  Ebner  for  the  keys  to  the  boarding  house  and  the  prop- 
erty, told  him  he  was  ready  to  commence  operations,  and  it  shows 
that  Tripp  put  up  an  assay  office  and  started  the  boarding  house,  and 
that  he  was  in  full  control  and  possession  of  all  the  property  of  the 
appellee,  so  long  as  he  remained  on  the  premises.  On  September  25, 
1909,  he  wrote  to  Ebner,  referring  to  the  fact  that  in  company  with 
Ebner  he  had  selected  a  location  "which  we  have  jointly  agreed  upon 
as  being  the  proper  location  for  a  tunnel  to  the  Ebner  mines."  Tripp's 
plan  at  that  time  contemplated  that  a  200-stamp  mill  should  be  built 
on  the  Cape  Horn  No.  2  lode  claim,  that  a  tunnel  should  be  commenced 
at  that  point  and  carried  to  the  upper  end  of  the  group  of  claims,  and 
that  water  should  be  carried  from  the  old  dam  to  the  new  mill  site,  fol- 
lowing the  south  bank  of  the  creek  for  a  distance,  then  to  cross  to 
the  north  bank  thereof,  and  thence  to  the  new  mill  site.  In  July,  1910, 
Tripp  turned  over  his  work  to  Bent,  his  successor. 

[2]  There  can  be  no  question  that  Tripp,  in  postin^^  the  notice,  was 
acting  for  and  on  behalf  of  the  appellee's  group  of  mmes,  and  in  pur- 
suance of  a  definite  plan,  and  we  think  the  court  below  properly  held 
that  the  notice  was  sufficient  to  indicate  an  intention  to  appropriate  the 
water  for  the  purposes  thereafter  claimed  by  the  appellee.  The  notice 
specified  that  the  flume  might  be  carried  on  the  southerly  side,  "or  to 
cross  the  creek  with  pipe  or  flume,  or  both,  to  any  place  on  the  prop- 
erty known  as  the  Ebner  mine."  There  was  sufficient  in  this  to  show 
that  it  was  not  the  intention  to  use  the  water  at  the  site  of  the  old 
stamp  mill.  If  such  had  been  the  intention,  there  was  no  occasion  to 
post  a  notice.  The  water  was  already  being  conducted  to,  and  in  use 
at,  that  mill. 

[3]  To  the  contention  that  the  notice  did  not  indicate  an  intention 
to  take  the  water  out  at  any  point  above  the  appellant's  dam,  it  is  a 
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sufficient  answer  to  point  to  the  admission,  in  the  appellant's  reply, 
that  "it  has  been  and  is  the  universal  and  general  rule,  practice,  and 
custom  for  those  desiring  to  appropriate  water  to  post  a  notice  in 
writing  in  a  conspicuous  place  at  the  point  of  intended  diversion." 

[4]  Acts  done  by  Tripp  at  the  instance  of  Underwood,  or  at  the 
instance  of  the  Copper  Company,  must  be  deemed  to  be  done  for  the 
benefit  of  the  appellee's  group  of  mines,  and  to  inure  to  the  advantage 
thereof.  Underwood,  and  later  the  Copper  Company,  by  virtue  of 
owning  all,  or  nearly  all,  of  the  stock  of  the  appellee,  represented  the 
appellee  in  these  transactions,  and  sustained  a  fiduciary  relation  to  it. 
In  Wheeler  v.  Abilene  Nat.  Bank  Bldg.  Co.,  159  Fed.  391,  393,  89  C. 
C.  A.  477,  479  (16  L.  R.  A.  [N.  S.]  892,  14  Ann.  Cas.  917),  it  was 
said: 

"The  bolder  of  the  majority  of  the  stock  of  a  corporation  has  the  power,  by 
the  election  of  biddable  directors  and  by  the  vote  of  his  stock,  to  do  every- 
thing that  the  corporation  can  do.  His  power  to  control  and  direct  the  action 
of  the  corporation  places  him  in  its  shoes,  and  constitutes  him  the  actual,  if 
not  the  technical,  trustee  for  the  holders  of  the  minority  of  the  stock.  He 
draws  to  himself  and  uses  all  the  powers  of  the  corporation." 

See,  also,  Jones  v.  Missouri-Edison  Electric  Co.,  144  Fed.  765,  75 
C.  C.  A.  631 ;  Union  Pacific  R.  Co.  v.  Frank,  226  Fed.  906,  920,  141 
C.  C.  A.  510. 

[6]  But  it  is  argued  that  there  was  nothing  in  Tripp's  notice  to 
show  that  the  water  was  intended  to  be  used  at  any  point  outside  of 
the  Ebner  group  of  mines,  and  it  is  said  that  that  group  ended  on  the 
south  with  the  Lotta  claim,  and  that  between  the  Lotta  claim  and  the 
new  mill  site  intervened  a  tract  of  land  now  known  as  Parish  lode 
No.  2,  but  which  at  the  time  of  the  posting  of  the  notice  was  public 
land  of  the  United  States.  But  the  evidence  shows  that  the  ground 
covered  by  the  Parish  lode  No.  2,  although  in  subsequent  litigation  be- 
tween the  parties  to  this  cause  it  was  held  to  be  public  land,  was  at 
the  time  of  the  Tripp  notice  in  the  actual  possession  of  the  appellee, 
which  had  theretofore  taken  steps  to  locate  the  same.  At  that  time, 
and  for  more  than  a  year  prior  thereto,  the  appellee's  mining  property 
consisted  of  the  Golden  Fleece,  Crown  Point,  Keystone,  Taku,  Lotta, 
Parish  No.  1,  the  Cape  Horn,  and  the  Eureka  mill  site  south  of  the 
Cape  Horn}  which  subsequently,  on  account  of  quartz  discovery  there- 
in, was  located  as  the  Cape  Horn  No.  2  lode  claim.  Although  Ebner 
held  the  title  to  Cape  Horn  and  Cape  Horn  No.  2,  he  held  it  in  trust 
for  the  appellee,  or  the  owners  of  its  capital  stock.  This  is  shown 
by  his  letter  to  Tripp  of  September  25,  19C^,  in  which  he  suggests  that 
the  assessment  work  for  those  claims  be  performed  by  work  in  start- 
ing the  tunnel. 

[B]  The  appellant  points  to  the  fact  that  on  April  4,  1912,  Tripp 
sold  his  water  rights  under  his  location  notice  to  Hoops,  who  on  March 
10,  1913,  sold  the  same  to  Jennings,  and  that  it  was  not  until  May  21, 
1914,  that  Jennings  conveyed  to  the  appellee.  But  this  evidence,  we 
think,  is  not  inconsistent  with  the  other  testimony  showing  Tripp's 
relation  to  the  appellee  through  Underwood  and  the  Copper  Company. 
Hoops  was  not  a  stranger  to  the  appellee.    He  was  a  stockholder  and 
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bondholder  of  the  Copper  Company,  and  he  had  advanced  money  for 
the  Ebner  mines  to  keep  the  work  going  on;  the  appellee  being  at 
that  time  hindered  by  litigation  with  tfie  appellant,  and  on  that  account 
unable  to  raise  all  the  necessary  money. 

[7]  The  finding  of  the  court  below  that  the  rules  and  regulations 
which  were  pleaded  in  the  appellant's  reply  were  not  in  force  at  the 
time  when  the  rights  of  either  of  the  parties  to  the  present  suit  were 
initiated  was  made  upon  conflicting  evidence,  and  we  would  not  be  at 
liberty  to  disregard  it,  if  we  were  of  the  opinion  that  it  was  contrary 
to  the  weight  of  the  evidence.  A  consideration  of  the  evidence,  how- 
ever, convinces  us  that  the  finding  is  well  sustained. 

[8]  We  discover  no  ground  to  disturb  the  finding  of  the  trial  court 
that  not  until  after  the  appellee  had  followed  up  the  posting  of  the 
Tripp  notice  by  actual  physical  work  at  the  point  where  the  notice  was 
posted,  and  after  actual  diversion  of  water  at  that  point,  did  the  ap- 
pellant do  anything  that  would  give  notice  to  the  appellee  that  the 
appellant  intended  to  make  any  claim  to  the  water  of  the  creek,  or  to 
appropriate  the  same.  The  appellant  having  brought  the  suit,  and 
having  therein  attacked  the  right  of  the  appellee,  the  burden  was 
upon  it  to  show  that  it  had  acquired  a  prior  right  to  divert  water  from 
the  creek  at  the  point  where  it  had  constructed  the  Alaska  Juneau 
dam.  The  appellant  had  initiated  its  claim  by  posting  a  notice  on 
August  1,  1910,  in  which  claim  was  made  to  20,000  miner's  inches  of 
the  water  of  Gold  creek,  to  be  used  for  milling,  mining,  and  other  pur- 
poses, "said  water  to  be  diverted  from  said  creek  at  a  point  indicated 
by  this  notice  posted  on  a  tree,  and  about  one  mile  from  the  mouth 
of  the  said  Gold  creek.  Said  water  is  to  be  diverted  by  ditch,  pipe, 
and  flume."  The  evidence  is  without  dispute  that  the  notice  was 
posted  on  the  Lotta  claim,  a  claim  which  had  been  patented  to  the 
appellee.  The  evidence  further  shows  that  it  was  not  posted  there  by 
reason  of  any  mistake  as  to  the  boundaries  of  the  Lotta  claim,  but  that 
it  was  deliberately  and  intentionally  placed  there  under  a  claim  of 
right  and  title  to  die  land,  by  virtue  of  a  mining  claim  located  on  July 
20,  1910,  designated  the  Oregon  lode  mining  claim,  which  overlapped 
the  Lotta  claim. 

The  appellant's  projected  ditch  or  flume  was  to  extend  over  a  por- 
tion of  the  Lotta  claim,  and  over  the  Parish  No.  2  claim,  lying  south 
thereof.  In  an  action  of  ejectment,  brought  by  the  appellee  against 
the  appellant,  it  was  finally  adjudged  that  the  appellant's  attempted 
location  of  the  Oregon  claim  was  void,  and  that  the  appellee  was  the 
owner  of  the  whole  of  the  Lotta  claim.  Ebner  Gold  Mining  Co.  v. 
Alaska-Juneau  Gold  Mining  Co.,  210  Fed.  599,  127  C.  C.  A.  235. 
On  October  3,  1910,  and  before  that  action  was  commenced,  the  ap- 
pellant began  to  build  a  dam  on  the  Lotta  claim  at  the  point  where  its 
notice  was  posted.  The  dam  site  was  subsequently  abandoned,  and  the 
appellant  built  its  dam  at  the  line  between  the  Lotta  claim  and  the 
Parish  No.  2.  The  acts  so  done  upon  the  appellee's  property  were 
acts  of  trespass,  never  assented  to  by  the  appellee,  but  actively  opposed 
by  it,  and  they  could  not  become  the  basis  of  a  right  to  appropriate 
the  water  of  Gold  creek.    "The  right  of  appropriation  extends  only 
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to  waters  upon  the  public  domain  of  the  United  States,  or  upon  the 
public  lands  of  a  state,  for  one  cannot  acquire  a  water  right  on  land 
held  in  private  ownership  by  another  without  acquiring  an  easement 
in  such  land."  40  Cyc.  704;  Prentice  v.  McKay,  38  Mont.  114,  98 
Pac.  1081 ;  Smith  v.  Denniff,  24  Mont.  20,  60  Pac.  398,  81  Am.  St. 
Rep.  408;  Marshall  v.  Niagara  Springs  Orchard  Co.,  22  Idaho,  144, 
125  Pac.  208;  Tobey  v.  Bridgewood,  22  Idaho,  566,  127  Pac.  178. 

[9]  Nor  do  we  find  ground  for  disturbing  the  findii^  of  the  court 
below  that  the  appellee's  project  was  prosecuted  with  due  diligence 
from  and  after  the  date  of  the  posting  of  the  Tripp  notice.  It  is  true 
that  there  is  evidence  of  a  temporary  suspension  of  activity,  but  the 
testimony  leaves  no  doubt  that  this  was  the  direct  result  of  a  series 
of  hostile  acts  on  the  part  of  the  appellant. 

The  point  is  made  that  the  decree  is  erroneous,  in  that  it  awards 
the  appellee  the  first  use  of  10,000  inches  of  water,  whereas  the  court 
found  as  a  fact  that  the  capacity  of  the  appellee's  flume  is  but  3,200 
inches.  The  attention  of  the  court  below  was  not  directed  to  this  er- 
ror by  a  motion  to  correct  the  same,  or  by  the  assignments  of  error. 

The  cause  will  be  remanded  to  the  court  below,  with  instructions  so 
to  correct  the  decree  as  to  accord  with  the  finding  of  fact  as  above 
indicated.  In  other  respects  the  decree  is  affirmed,  and  the  appellee 
is  awarded  costs  on  the  appeal. 


(239  Fed.  645) 

CORDINGLY  v.  KENNEDY. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    January  25,  1917.) 

No.  4535. 

1.  Executors  and  Administrators  ^=>524(3) — ^Actions  bt— Filing  of  Order 

Appointing  Foreign  Representative. 

Under  Rev.  St  Colo.  1908,  §  7152,  providing  that,  where  any  executor, 
etc.,  shall  have  been  appointed  In  any  other  state  or  territory,  he  shall, 
upon  filing  his  original  appointment,  or  a  copy  thereof,  duly  authenticated 
as  required  to  make  the  same  receivable  In  any  court  of  record  In  the 
state,  be  entitled  to  prosecute  and  defend  any  action  or  proceeding  relating 
to  the  estate,  substantial  compliance  Is  sufficient,  and  the  failure  of  a 
foreign  executor  to  Incorporate  In  his  complaint  a  copy  of  the  exemplifica- 
tion of  his  official  bond  and  letters  testamentary  does  not  render  the  com- 
plaint subject  to  demurrer,  where  he  had  filed  a  copy  of  his  appointment 
duly  authenticated  as  required  by  law,  for,  though  there  be  a  failure  to 
comply  with  the  strict  terms  of  the  statute,  the  defect  can  be  cured  by 
filing  the  order  of  appointment  or  copy  at  any  time  before  hearing. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  H  233&-2343.] 

2.  Appeal  and  Error  ^=»204(4) — ^Presentation  or  Grounds  of  Review  in 

Court  Below— -Necessity. 

An  objection  to  the  introduction  of  an  exemplified  copy  of  the  letters  tes- 
tamentary of  the  foreign  executor,  who  was  suing  as  plaintiff,  cannot  be 
considered  on  appeal,  where  not  called  to  the  attention  of  the  trial  court. 

DEd.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  1264- 
1271, 1278;  Trial,  Cent.  Dig.  §  172.] 

^s>For  other  cases  see  same  topic  ft  KET-NUMBBR  Id  all  Key-Numbered  Digests  ft  Inaexea 
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8.  Appeal  and  Erbob  ^=»920(1) — Fobeion  Bxecutobs— Bond— Suiticib wot— 
Pbesumptions, 

Rev.  St.  Colo.  1908,  §  7153,  declares  that  the  court  in  which  any  action 
may  be  brought  by  any  foreign  executor,  etc.,  shall  not  grant  authority  to 
maintain  suits  in  the  state  unless  he  shall  file  a  properly  authenticated 
copy  of  his  letters  of  executorship,  etc.,  and  a  properly  authenticated  copy 
of  his  bond,  with  security  in  double  the  amount  of  the  value  of  the  prop- 
erty and  estate  sought  to  be  recovered,  imless  it  shall  appear  to  the  court 
that  removal  of  such  estate  will  not  conflict  with  the  interest  of  the  ward 
or  estate  represented,  or  the  terms  of  limitations  attending  the  right  by 
which  the  ward  or  wards  or  the  estate  own  the  same,  or  the  rights  of 
creditors.  A  foreign  executor,  suing  on  a  note  for  $5,000  upon  which  a 
little  more  than  one  year's  interest  at  6  per  cent  had  accrued,  gave  bond 
in  the  sum  of  $10,000.  Held  that,  as  the  statute  is  not  mandatory,  and 
therefore  not  jurisdictional,  but  lodges  discretion  in  the  trial  court,  the 
defendant  cannot,  on  appeal,  attack  a  judgment  in  favor  of  the  executor, 
on  the  ground  that  the  bond  was  insufficient,  the  record  being  silent  as 
to  the  matter;  there  being  a  presumption  of  regularity  and  validity  at- 
tending the  judidal  acts  of  courts  of  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {{  3714, 
3716,  3720.] 

4.  Appeal  and  Errob  ^=»274(3) — ^Pbesentation  of  Ground  of  Review  in 

CouBT  Below— Exceptions— Necessitt. 

In  an  action  by  an  executor  on  a  note  held  by  his  testatrix,  testimony 
received,  subject  to  objection  that  the  witness  was  incompetent,  was  re- 
jected by  the  trial  court,  and  judgment  rendered  fdr  the  executor.  The 
defendant  then  and  there  excepted  .to  the  judgment,  and  prayed  for  15 
days  within  which  to  file  a  motion  for  new  trial.  Held  that,  there  b^ng 
no  other  exception  to  the  exclusion  of  the  testimony  deemed  incompetent, 
an  assignment  of  error  complaining  of  its  exclusion  may  be  rejected,  on 
the  ground  that  the  question  was  not  preserved  tor  review. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |  1605.] 

5.  Witnesses  ^=»140(14) — ^Incompbtenot— **Intebested  Pabtt." 

Sess.  Laws  Colo.  1911,  p.  676,  declares  that  no  party  to  any  dvil  action 
or  person,  directly  interested  in  the  event  thereof,  shall  be  allowed  to  tes- 
tify therein  of  his  own  motion  or  in  his  own  behalf,  when  any  adverse 
party  sues  or  defends  as  the  trustee  or  conservator  of  an  idiot,  lunatic, 
.  or  as  the  executor  or  administrator,  etc.,  of  any  decease  person,  unless 
called  as  a  witness  by  such  adverse  party.  In  an  action  on  a  note  h^d 
by  plaintiff's  testatrix,  defendant  contended  that  the  note  was  a  pur^ 
formal  instrument,  which  he  had  executed  so  that  the  testatrix  could 
exhibit  it  to  other  relatives  and  thus  conceal  her  gift  of  a  sum  of  money 
in  the  amount  of  the  note  to  her  grandson,  that  it  was  not  intended  the 
note  should  be  enforced,  that  it  was  understood  the  grandson  should  also 
sign  it,  and  that  after  defendant  had  signed  it  he  delivered  it  to  the  grand- 
son, who  failed  to  sign  'it,  but  without  authority  delivered  it  to  the  tes- 
tatrix. Defendant  offered  the  grandson  as  a  witness  to  such  understanding. 
Heldy  that  the  grandson  was  an  interested  party,  for  according  to  his 
testimony  defendant  was  only  a  surety  or  an  accommodation  maker,  and 
defendant,  if  defeated,  might  have  recourse  against  the  grandson,  and 
hence  he  was  incompetent. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses,  Cent  Dig.  |  613. 

For  other  definitions,  see  Words  and  Phrases,  f^rst  and  Second  Series, 
Interested.] 

6.  Witnesses  «=»178(3) — Competency— Cboss- Examination. 

Where,  in  an  action  by  an  executor,  the  defendant  tendered  an  interest- 
ed witness,  cross-examination  by  the  executor  to  such  an  extent  as  to  dis- 
close the  witness'  interest  and  consequent  incompetency.  Is  not  a  waiver 
of  objection  to  his  competency. 

[Ed.  Note. — ^Fbr  other  cases,  see  Witnesses,  Cent.  Dig.  §  722.] 

^sdPor  other  cases  see  same  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Digests  *  Indexes 
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7.  COUBTS  ^=»406(1) — OlBCUIT  COUBT  OF  APPEALS— RE  VIE  W—MATTBBS  REVIEW - 

ABUE. 

The  denial  of  a  motion  for  new  trial  cannot  be  reviewed  on  writ  of 
error  to  the  CSrcult  Court  of  Appeals. 
[Ed.  Note.--For  other  cases,  see  Courts,  Cent.  Dig.  §  1103.] 

8.  EXBCUTOBS  AND  ADMINISTBATOBS  ^=:»524(2) — ^ACTIONS— DEFENSES. 

Rev.  St.  Colo.  1908,  f  7152,  providing  that  no  Judgment  In  favor  of  any 
foreign  executor,  eta,  shall  be  rendered  until  such  executor  shall  first 
have  given  10  days*  notice  of  publication  of  the  pendency  of  the  action, 
is  for  the  benefit  of  those  having  adversary  interests,  particularly  local 
creditors,  and  a  defendant  duly  served  with  process,  who  contested  on 
the  merits,  cannot  attack  the  Judgment  against  him  and  in  favor  of  a 
foreign  executor,  because  the  notice  was  not  given ;  the  omission  being  a 
mere  irregularity. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §  2334.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Colorado ;  Robert  E.  Lewis,  Judge. 

Action  by  Henry  Spicer  Kennedy,  executor  of  the  last  will  and  tes- 
tament of  Harriet  U.  Kennedy,  against  Alfred  Cordingly.  Judgment 
for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Charles  F.  Camine,  of  Denver,  Colo.  (Ponsford  &  Camine,  of  Den- 
ver, Colo.,  on  the  brief),  for  plaintiff  in  error. 

Edwin  H.  Park,  of  Denver,  Colo.  (Thomas  H.  Gibson,  of  Denver, 
Colo.,  on  the  brief),  for  defendant  in  error. 

Before  CARLAND,  Circuit  Judge,  and  TRIEBER  and  VAN  VAL- 
KENBURGH,  District  Judges. 

VAN  VALKENBURGH,  District  Judge.  Defendant  in  error  sues 
in  the  capacity  of  executor  of  the  last  will  and  testament  of  Harriet 
U.  Kennedy,  deceased,  who  died  in  Los  Angeles  county,  Cal.,  in  May, 
1913,  to  recover  judgment  against  plaintiff  in  error  for  the  sum  of 
$5,000,  with  interest  thereon  at  6  per  cent,  per  annum  from  February 
20,  1913,  upon  a  promissory  note  dated  January  20,  1911,  signed  by 
plaintiff  in  error  and  payable  to  the  order  of  the  testatrix  of  defend- 
ant in  error.  To  the  complaint  plaintiff  in  error  filed  a  demurrer  and 
answer.  The  demurrer  challenged  the  legal  capacity  of  defendant  in 
error  to  institute  or  prosecute  the  cause  of  action  set  forth,  for  the 
reason  that  he  is  suing  in  an  official  capacity  as  executor  under  an  al- 
leged appointment  by  the  superior  court  of  Los  Angeles  county,  Cal., 
and  as  such  has  failed  to  comply  with  the  terms  and  requirements  of 
sections  7152  and  7153  of  the  Revised  Statutes  of  Colorado  of  1908, 
in  that  it  was  not  shown  by  the  complaint  that  as  such  executor  he 
had  filed  in  the  trial  court  his  original  appointment,  or  a  copy  thereof 
•  duly  authenticated,  as  required  to  make  the  same  receivable  in  courts 
of  record  in  the  state  of  Colorado,  and,  further,  in  that  said  complaint 
failed  to  show  that  said  defendant  in  error  had  filed  in  said  cause  a 
properly  authenticated  copy  of  his  bond  as  such  executor,  with  security 
in  double  the  amount  of  the  value  of  the  property  and  estate  sought 
to  be  recovered ;  that  by  reason  of  the  premises  the  complaint  did  not 

^s»For  other  cases  see  tome  topic  A  KBT-NUMBBR  in  all  Key-Nnmbered  Disests  ft  Indexes 
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state  facts  sufficient  to  constitute  a  cause  of  action.    This  demurrer 
was  by  the  court  overruled. 

By  the  answer  plaintiff  in  error  put  in  issue  all  the  allegations  of  the 
complaint,  except  that  pleading  the  jurisdictional  amotmt  in  contro- 
versy, and  for  further  defense  alleged  in  substance : 

**That  on  or  about  January  16,  1911,  Harriet  U.  Kennedy,  testatrix  of  de- 
fendant in  error,  delivered  to  plaintiff  in  error  $5,000,  with  instructions  tliat 
the  latter  should  use  said  sum  to  the  best  of  his  judgment  in  a  business  enter- 
prise engaged  in  by  one  Charles  T.  Kennedy,  who  is  a  grandson  of  defendant 
in  error's  testatrix,  and  who  is  a  son-in-law  of  plaintiff  in  error,  and  that  this 
money  was  intended  as  a  gift  from  the  said  Harriet  U.  Kennedy  to  her  grand- 
son ;  that  Harriet  U.  Kennedy's  property  was  derived  from  the  estate  of  her 
deceased  husband,  and  that  at  the  time  she  made  tliis  gift  she  was  in  fear  of 
controversy  or  Utigation  with  her  two  sons,  who  were  the  other  heirs  of  said 
estate,  and  that  by  reason  of  this  apprehension  she  requested  the  said  Charles 
T.  Kennedy  to  make  a  formal  promissory  note  to  represent  the  amount  of  the 
$5,000  gift,  so  that  she  could  exhibit  the  pretended  note  and  thus  account  for 
said  sum  of  $5,000  in  the  event  such  contemplated  controversy  should  arise; 
that  this  note  represented  no  indebtedness  whatsoever,  and  that  plaintiff  in 
error  signed  it  upon  the  express  understanding  that  he  should  not  be  called 
upon  to  pay  it ;  that  it  was  further  understood  that  the  said  Charles  T.  Ken- 
nedy should  also  sign  the  note,  and  that,  after  plaintiff  in  error  had  ^gned 
it,  he  delivered  it  to  Charles  T.  Kennedy,  who  failed  to  sign  the  note,  and 
without  authority  delivered  it  to  defendant  in  error's  testatrix,  and  that  plain- 
tiff in  error  did  not  know  until  April,  1914,  that  Charles  T.  Kennedy  had  not 
signed  said  pretended  note ;  that  plaintiff  in  error  expended  said  sum  of  $5,000 
solely  for  the  benefit  of  said  Charles  T.  Kennedy,  and  that  the  former  derived 
no  personal  gain  or  profit  therefrom,  and  received  no  consideration  for  sign- 
ing said  note ;  that  defendant  in  error's  testatrix  stated  that  when  the  estate 
of  her  deceased  husband  was  settled,  and  she  would  no  longer  be  called  upon 
to  account  for  said  $5,000,  she  would  cancel  said  note;  and  that,  although 
her  husband's  estate  was  settled  prior  to  her  death,  she  failed  to  cancel  and 
return  said  pretended  note." 

To  this  answer  defendant  in  error  filed  a  demurrer,  which  was  like- 
wise overruled. 

At  the  trial,  to  the  court  sitting  as  a  jury,  defendant  in  error  offered 
in  evidence  Exhibit  A,  the  promissory  note  in  question;  Exhibit  B, 
letters  testamentary  issued  to  him  by  the  superior- court  of  Los  An- 
geles county,  Cal. ;  and  Exhibit  C,  the  bond  of  Henry  S.  Kennedy  as 
executor.  Exhibits  A  and  B  were  admitted  without  objection,  and  that 
interposed  to  Exhibit  C  was  overruled,  and  an  exception  duly  saved. 
It  was  further  agreed  that  the  record  might  show,  without  proof,  that 
Harriet  U.  Kennedy  was  dead,  and  died  prior  to  the  bringing  of  this 
suit.    Thereupon  defendant  in  error  rested  his  case. 

Plaintiff  in  error  then  offered  the  above-named  Charles  T.  Kennedy 
as  a  witness  in  his  behalf.  Defendant  in  error  objected  to  the  com- 
,petency  of  the  witness  to  testify,  on  the  ground  that  the  case  was 
being  prosecuted  by  the  executor  of  the  last  will  and  testament  of  the 
payee  in  the  note ;  that  under  the  allegations  of  the  answer  the  witness 
was  an  interested  person,  within  the  meaning  of  the  Colorado  statute, 
and  was  therefore  disqualified.  The  court  reserved  its  ruling,  and  the 
testimony  was  received  subject  to  the  objection.  Plaintiff  in  error 
was  next  sworn  on  his  own  behalf,  but  upon  objection  his  testimony 
was  excluded.  Of  this  ruling  complaint  is  not  urged  in  this  court. 
Plaintiff  in  error  offered  no  further  testimony,  and  the  court  there- 


Digitized  by  VjOOQlC 


CORDINGLY  V.  KENNEDY  483 

upon,  after  argument,  ruled  that  the  witness  Charles  T.  Kennedy  was 
an  incompetent  witness,  sustained  a  motion  to  strike  out  his  testimony 
already  received,  and  rendered  judgment  on  the  note  for  principal  and 
interest  in  the  sum  of  $5,646.66,  and  for  costs,  "to  which  order  and 
judgment,  to  be  entered  as  aforesaid,  and  to  the  entering  of  said  judg- 
ment, the  defendant,  by  his  counsel,  then  and  there  duly  excepted." 

The  following  errors  are  specified :  (1)  The  court  erred  in  overrul- 
ing the  demurrer  to  the  complaint.  (2)  The  court  erred  in  admitting 
in  evidence  Exhibit  B,  purporting  to  be  an  exemplified  copy  of  letters 
testamentary  issued  to  defendant  in  error,  upon  the  ground  that  it 
does  not  follow  the  approved  form  of  such  letters  testamentary  as 
recognized  by  the  Code  of  Civil  Procedure  of  California.  (3)  The 
court  erred  in  admitting  in  evidence  Exhibit  C,  purporting  to  be  a 
copy  of  the  bond  of  defendant  in  error  as  executor  of  the  estate  of 
Harriet  U.  Kennedy,  deceased.  (4)  The  court  erred  in  ruling  that 
Charles  Kennedy  was  not  a  competent  witness  to  testify  in  said  cause, 
and  in  striking  out  the  testimony  given  by  him.  (5)  The  court  erred 
in  overruling  the  motion  of  plaintiff  in  error  for  a  new  trial.  (6)  The 
court  erred  in  rendering  judgment  in  said  cause,  for  tlie  reason  that 
the  defendant  in  error  did  not,  for  at  least  10  days  prior  to  the  rendi- 
tion of  said  judgment,  or  for  any  other  period  of  time,  or  at  all,  give 
notice  of  the  pendency  of  said  action  by  publication  in  the  county 
where  said  cause  was  pending,  or  in  any  other  county  within  the  said 
district  of  Colorado.  ? 

[1]   1.  Section  7152,  Revised  Statutes  of  Colorado  1908,  provides: 

"When  any  executor,  administrator,  guardian  or  conservator  shall  have 
heen  appointed  such  in  any  other  state  or  territory  of  the  estate  of  any  person 
not  a  resident  of  this  state  at  the  time  of  his  death,  or  at  the  time  of  such  ap- 
pointment, in  the  case  of  minors  and  lunatics,  such  foreign  executor,  adminis- 
trator, guardian  or  conservator,  upon  filing  his  original  appointment  or  a  copy 
thereof,  duly  authenticated,  as  required  to  make  the  same  receivable  in  any 
court  of  record  in  this  state,  may  prosecute  and  defend  any  action  or  proceed- 
ing relating  thereto,  as  may  be  prosecuted  and  defended  by  any  such  official 
duly  appointed  by  any  county  court  of  this  state ;  but  no  Judgment  in  favor  of 
any  such  executor,  administrator,  guardian  or  conservator,  shall  be  rendered 
until  such  executor,  administrator,  guardian  or  conservator  shall  first  have 
given  notice  of  the  pendency  of  such  action  by  publication  for  at  least  ten  days 
in  some  newspaper  of  general  circulation,  published  In  the  county  where  such 
suit  is  pending." 

Error  is  assigned  to  the  action  of  the  trial  court  in  overruling  the 
demurrer,  because  defendant  in  error  did  not  incorporate  in  his  com- 
plaint a  copy  of  the  exemplification  of  his  official  bond  and  letters  testa- 
mentary. Copies  of  the  documents  themselves  were  set  out  therein. 
At  the  hearing  on  demurrer  it  was  conceded  that  defendant  in  error 
had  filed  a  copy  of  his  appointment,  duly  authenticated,  as  required 
by  law.  In  this  court  the  same  concesssion  is  made  in  the  brief  of 
counsel.  *  Was  the  omission  so  to  state  in  the  complaint  fatal  on  de- 
murrer? We  do  not  think  so.  Substantial,  if  not  literal,  compliance 
with  the  statute  is  shown,  and  that  is  sufficient.  Even  though  there 
had  been  failure  to  comply  with  the  strict  terms  of  the  statute,  the 
defect  could  have  been  cured  by  filing  at  any  time  before  hearing.  But 
in  this  case  compliance  is  admitted.    Dodge  v.  Town  of  North  Hudson 


Digitized  by  VjOOQiC 


484  152  C.  C.  A.  REPORTS 

(C.  C.)  188  Fed.  489-493;  Hodges  et  al.  v.  Kimball  et  al.,  34  C.  C. 
A.  103,  91  Fed.  845. 

[2]  2.  The  second  specification  of  error  cannot  be  considered  here, 
because  no  objection  was  made  at  any  time  to  the  introduction  of  Ex- 
hibit B,  which  is  an  exemplified  copy  of  the  letters  testamentary ;  the 
attention  of  the  trial  court  was  not  called  to  this  alleged  error,  and 
nothing  was  preserved  for  review  in  this  court. 

[3]  3.  The  objection  to  the  bond  of  the  executor,  defendant  in  er- 
ror, is  founded  upon  section  7153,  Rev.  Stat.  Colo.  1908,  which  pro- 
vides : 

**The  court  in  which  any  action  may  be  brought  by  any  foreign  executor, 
administrator,  guardian  or  conservator  shall  not  grant  the  authority  given  in 
this  act  to  maintain  suits  in  this  state,  unless  he  shall  file  with  the  court 
a  properly  authenticated  copy  of  his  letters  of  executorship,  administratorship, 
guardianship  or  conservatorship,  as  the  case  may  be,  and  a  properly  authen- 
ticated copy  of  his  bond,  with  security  in  double  the  amount  of  the  value  of 
the  property  and  estate  sought  to  be  recovered  in  such  action,  which  letters 
and  bond  shall  have  been  executed  and  filed  according  to  the  laws  of  the  state 
where  such  executor,  administrator,  guardian  or  conservator  is  appointed, 
unless  it  shall  appear  to  the  court  that  a  removal  of  such  estate  will  not  con- 
flict with  the  interest  of  the  ward  or  estate  represented  or  the  terms  of  limita- 
tions attending  the  right  by  which  the  ward  or  wards  or  the  estate  own  the 
same,  or  the  rights  of  creditors.  If  there  be  a  resident  executor,  administra- 
tor, guardian  or  conservator  in  any  such  case,  such  resident  official  shall  have 
ten  days*  notice  of  the  application  or  intention  of  such  nonresident  executor, 
administrator,  guardian  or  conservator  to  bring  such  action,  and  in  all  such 
cases,  the  resident  executor,  administrator,  guardian  or  conservator  shall  have 
the  right  to  bring  such  action  if  he  shall  elect  so  to  do  within  such  time." 

The  contention  is  that  the  bond  fails  to  comply  with  the  statute,  be- 
cause not  "in  double  the  amount  of  the  value  of  the  property  and  es- 
tate sought  to  be  recovered  in  such  action."  The  property  sought  to 
be  recovered  was  money,  evidenced  by  a  promissory  note  for  $5,000, 
with  interest  at  the  rate  of  6  per  cent,  per  annum  from  February  20, 
1913.  At  the  time  the  suit  was  filed  a  little  more  than  one  year's  in- 
terest had  accrued,  which  plaintiff  in  error  insists  was  readily  ascer- 
tainable by  mathematical  computation.  The  bond  given  was  in  the 
sum  of  $10,000.    The  amount  of  the  judgment  was  $5,646.66. 

It  may  well  be  doubted  whether  the  law  contemplates  consideration 
of  other  than  the  principal  sum  sought  to  be  recovered,  and  whether 
the  security  given  was  not  a  substantial  compliance  with  both  the  let- 
ter and  the  spirit  of  the  statute  in  this  regard.  However,  the  objec- 
tion is  not  tenable  for  another  obvious  reason.  The  statutory  provi- 
sion is  not  mandatory,  and  therefore  not  jurisdictional,  but  expressly 
lodges  discretion  in  the  trial  court.  It  directs  a  bond  with  security 
in  double  the  amount,  etc.,  "unless  it  shall  appear  to  the  court  that  a 
removal  of  such  estate  will  not  conflict  with  the  interest  of  the  ward 
or  estate  represented  or  the  terms  of  limitations  attending  the  right 
by  which  the  ward  or  wards  or  the  estate  own  the  same,  or  the  rights 
of  creditors."  The  record  is  silent  upon  this  matter,  but  the  presump- 
tion of  regularity  and  validity  attending  the  judicial  acts  of  courts 
of  record  compels  the  conclusion  that  the  court,  in  the  exercise  of  its 
sound  discretion,  deemed  the  bond  sufficient  to  protect  all  rights  in- 
volved, as  it  undoubtedly  was. 
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[4]  4.  The  action  of  the  court  in  ruling  that  Charles  Kennedy  was 
not  a  competent  witness,  and  in  striking  out  the  testimony  given  by  him, 
was  based  upon  the  following  statutory  provision : 

**That  no  party  to  any  civil  action,  suit  or  proceeding,  or  person  directly 
interested  in  tlie  event  thereof,  shall  be  allowed  to  testify  therein,  of  his  own 
motion,  or  in  his  own  behalf,  by  virtue  of  the  foregoing  section,  when  any  ad- 
verse party  sues  or  defends  as  the  trustee  or  conservator  of  an  idiot,  lunatic 
or  distracted  person,  or  as  the  executor  or  administrator,  heir,  legatee  or 
devisee  of  any  deceased  person,  or  as  guardian  or  trustee  of  any  such  heir, 
legatee  or  devisee ;  unless  when  called  as  a  witness  by  such  adverse  party  so 
suing  or  defending,"  etc.    Session  Laws  of  Colorado  1911,  c  229. 

The  testimony  of  this  witness  was  received  subject  to  objection  and 
to  a  ruling  that  the  same  should  be  stricken  out  if  decided  to  be  incom- 
petent. The  subsequent  action  of  court  and  counsel  is  thus  stated  in 
the  record: 

"The  CJourt :  I  think  the  authorities  are  with  the  plaintiff.  Under  the  stat- 
ute Kennedy  was  not  a  competent  witness  as  the  statute  is  construed  by  the 
appellate  courts  of  Colorado,  and  therefore  it  would  be  necessary  to  sustain 
the  objection  based  on  the  ground  of  the  motion  to  strike  out  his  testimony. 
Judgment  on  the  note  Tor  principal  and  interest  $5,646.66  and  costs.  (To 
which  ordering  of  Judgment  to  be  entered  as  aforesaid,  and  to  the  entering 
of  said  judgment,  the  defendant,  by  his  counsel,  then  and  there  duly  excepted, 
and  prayed  for  15  days  within  which  to  file  a  motion  for  new  trial,  which  was 
granted.)" 

It  is  and  must  be  conceded  that  without  the  testimony  of  this  wit- 
ness no  defense  upon  the  merits  was  disclosed.  The  exception  of 
plaintiff  in  error  was  taken  generally  to  the  action  of  the  court  in  or- 
dering and  entering  judgment — which  is  amply  supported  by  the  rec- 
ord— and  not  to  its  action  in  sustaining  the  motion  to  strike.  This  as- 
signment might  safely  and  soundly  be  rejected  for  the  reason  that, 
by  his  failure  to  except,  plaintiff  in  error  has  not  preserved  this  ques- 
tion for  review.  But,  upon  the  entire  record  presented,  we  think  the 
trial  court  committed  no  error  in  this  ruling. 

[6]  Plaintiff  in  error  makes  two  contentions  concerning  the  compe- 
tency of  the  witness  Kennedy :  (a)  That  he  was  not  a  "person  directly 
interested"  in  the  event  of  the  suit,  (b)  That  defendant  in  error,  by 
cross-examining  this  witness,  waived  any  right  which  he  mc^y  have  had 
to  object  to  his  testimony. 

The  interest  of  Kennedy  in  the  result  of  this  litigation  is  made  to 
appear  by  a  consideration  of  the  rights  created  or  extinguished  by  its 
issue.  If  plaintiff  in  error  were  defeated,  as  he  was,  then,  upon  Kenne- 
'  dy's  own  testimony,  as  sought  to  be  introduced,  Cordingly  could  recover 
over  against  Kennedy,  for  whom  he  was  surety,  or  accommodation 
maker.  If,  however,  Cordingly  should  prevail,  then  Kennedy  would 
stand  relieved  from  any  claim,  because  he  had  assumed  no  liability 
to  Cordingly  unless  the  latter  could  be  compelled  to  satisfy  Kennedy's 
debt.  It  was  therefore  of  vital  and  direct  interest  and  importance  to 
him  that  Cordingly  should  win  this  case,  thereby  removing  any  founda- 
tion for  a  cause  of  action  by  Cordingly  against  him.  The  Colorado 
statute  in  question  was  taken  directly  from  that  of  Illinois.  Brown  v. 
First  National  Bank,  49  Colo.  393,  113  Pac.  483.    The  construction  in 
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the  latter  state  conforms  to  the  view  reached  here.  Bressler  v.  Baum, 
42  111.  App.  190;  First  Nat.  Bank  v.  Bressler,  38  111.  A^).  499.  In 
the  latter  case  it  was  said: 

"Where  the  liability  of  the  maker  over  for  certain  payments  of  interest  he 
had  made  upon  the  note  in  suit  depended  upon  the  event  of  the  action,  which 
was  by  an  administrator,  such  maker  Is  not  a  competent  witness  in  his  own 
favor  and  against  the  administrator,  although  he  is  not  a  party  to  the  suit." 

But  as  we  view  it,  the  rule  announced  in  Colorado  is  not  otherwise. 
Cree  v.  Becker,  49  Colo.  268,  112  Pac.  783;  Larson  v.  Ross,  10  Colo. 
App.  267,  50  Pac.  730;  Williams  v.  Carr,  4  Colo.  App.  363-367,  36 
Pac.  644,  645.  In  Williams  v.  Carr,  one  Ulman  was  adjudged  incom- 
petent as  to  a  witness,  under  circumstances  similar  in  legaJ  aspect  to 
those  in  the  case  at  bar.    The  court  said : 

"If  the  debt  was  coUected  of  Williams,  Ulman  would  be  liable  to  him.  If, 
as  attempted  in  the  deposition  of  Ulman,  the  fact  was  established  that  the 
mining  bonds  were  delivered  by  Ulman  to  the  plaintiff,  and  by  him  received 
in  full  satisfaction  and  discharge  of  the  note,  this  would  relieve,  not  only  WU- 
liams,  but  himself,  from  all  liability  or  indebtedness;  viewed  in  any  light, 
his  legal  position  is  such  as  to  disqualify  him  under  the  statute.  •♦•  Al- 
though the  statute  may,  in  this  instance,  and  In  some  others,  work  a  hardship, 
and  prevent  parties  from  establishing  honest  defenses,  it  is  a  salutary  one, 
and  necessary  for  the  protection  of  estates,  widows  and  minor  heirs,  who, 
without  some  rule  of  evidence  of  this  kind,  would  find  themselves  at  the  mercy 
of  any  unprincipled  debtor,  and  while  the  rule  need  not  be  unnecessarily  ex- 
tended, it  should  not  be  so  restricted  as  to  fail  in  its  Intention." 

This  case  is  cited  with  approval,  and  the  rule  thus  announced  is 
confirmed,  in  Cree  v.  Becker,  supra.  If  the  cases  of  Smith  v.  Smith, 
22  Colo.  480,  46  Pac.  128,  34  L.  R.  A.  49,  55  Am.  St.  Rep.  142,  and 
Allen  V.  Shires,  47  Colo.  433,  107  Pac.  1070,  may  be  construed  as  tend- 
ing to  sustain  the  contention  of  plaintiff  in  error,  they  are  not  in 
harmony  with  at  least  one  later  decision  of  the  same  court.  Where  the 
law  of  a  state  has  not  been  definitely  settled  by  sufficiently  consistent 
decisions  of  its  courts  of  last  resort,  it  is  the  duty  of  the  federal  courts 
to  give  effect  to  their  own  independent  judgment.  Kuhn  v.  Fairmont 
Coal  Co.,  215  U.  S.  349,  30  Sup.  Ct.  140,  54  L.  Ed.  228.  We  there- 
fore adopt  that  construction  which  better  satisfies  the  language  and 
spirit  of  the  statute  and  meets  the  abuses  which  it  seeks  to  correct. 

[8]  But  counsel  insist  that  defendant  in  error  is  not  in  a  position 
to  question  the  competency  of  this  witness,  because  whatever  right 
he  may  have  had  in  this  regard  was  lost  by  cross-examination.  Allen 
V.  Shires,  47  Colo.  433-436,  107  Pac.  1070,  is  cited.  That  case,  upon 
examination,  does  not  support  this  contention.  There  plaintiflF,  in 
making  out  his  case  in  chief,  called  to  the  witness  stand  the  defendant 
to  be  examined,  as  if  under  cross-examination,  which  is  permitted  by 
section  7284,  Rev.  Stat.  Colo.  1908.  By  this  section^  the  party  called 
for  such  examination  shall  not  be  concluded  thereby,  but  may  rebut  it 
by  counter  testimony.  The  cross-examination  to  which  plaintiff  sub- 
jected defendant  covered  a  very  wide  range,  bore  on  all  the  material 
issues  raised  by  the  pleadings,  and  even  passed  beyond  them.  This  is 
a  very  different  situation  from  that  presented  in  the  instant  case,  where 
the  witness  was  not  called  by  the  adverse  party,  but  was  cross-exam- 
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ined  only  to  such  extent  as  would  fully  disclose  that  he  was  a  party 
directly  interested  in  the  result  of  the  controversy;  which  was  made 
clearly  to  appear. 

[7]  5.  The  fifth  specification  may  be  dismissed,  with  a  restatement 
of  the  established  rule  in  this  jurisdiction  that  the  action  of  a  trial 
court,  in  overruling  a  motion  for  new  trial,  cannot  be  reviewed  in  this 
court. 

[8]  6.  The  provision  of  section  7152  supra,  that  no  such  judgment 
shall  be  rendered  until  the  executor  shall  first  have  given  10  days' 
published  notice  of  the  pendency  of  the  action,  is  not  jurisdictional. 
It  is  for  the  benefit  of  those  who  hold  adversary  interests,  more  par- 
ticularly local  creditors,  and  can  be  invoked  only  by  those  whose  rights 
might  be  aflFected  by  the  omission.  Mohr  v.  Manierre,  101  U.  S.  417, 
25  L.  Ed.  1052.  Plaintiff  in  error  was  served  with  process,  appeared 
personally,  and  presented  his  defense.  In  such  case  no  damage  could 
accrue  to  him  from  any  failure  to  give  this  formal  notice ;  but,  in  any 
event,  his  failure  to  suggest  this  specific  matter  to  the  trial  court  is 
fatal  to  the  position  now  assumed.  The  exception  to  the  ordering  and 
entering  of  judgment  was  baldly  general.  If  it  had  been  specific,  the 
court  might,  and  doubtless  would,  have  delayed  entering  the  judgment 
until  the  notice  had  been  published.  It  was  not  required  to  divine  all 
possible  formal  irregularities  from  a  merely  general  exception  to  the 
entering  of  judgment.  Webb  et  al.  v.  National  Bank  of  Republic,  77 
C.  C.  A.  143,  146  Fed.  717,  718;  Ogden  City  v.  Weaver,  47  C.  C.  A. 
485,  108  Fed.  564;  Wear  v.  Imperial  Window  Glass  Co.,  139  C.  C. 
A.  622,  224  Fed.  60-63. 

Finding  no  substantial  error  in  the  record,  the  judgment  of  the  court 
below  is  accordingly  affirmed. 


(239  Fed.  653) 

SHBLTON  et  al.  v.  GAS  SECURITIES  CO. 

(Ctrcult  Court  of  Appeals,  Eighth  Circuit    January  27,  1917.) 

No.  4733. 

1.  Watbbs  and  Water  Cottbsbs  «=»230(6) — Ibbiqation  Districts — ^Action  on 

Bonds — ^Pxima  Facie  Case. 

In  an  action  to  recover  the  Interest  on  Irrigation  district  bonds  payable 
to  bearer,  plaintiff  makes  a  prima  fade  case  of  bona  fide  ownership  of 
the  bonds  by  proof  of  their  possession. 

[Bd.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
i  319.] 

2.  Afpeajl  AiTD  Error  «=»1008(2) — Review — Findings  of  Fact. 

A  finding  by  the  court  In  a  case  tried  by  consent  without  a  Jury,  jus- 
tified by  the  evidence  received,  cannot  be  re-examined. 

[Bd-  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3957, 
3964.] 

8^  Waters  and  Watscr  Courses  «=»230(1) — ^Irrigation  Districts — ^Bonds — 
Estoppel  to  Deny  Liability. 

Where  Irrigation  district  bonds,  Issued  by  officers  authorized  to  bind  the 
district,  recited  that  all  acts  and  things  required  to  be  done,  and  con- 

^=»For  other  casas  lee  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digeets  4b  Indexes 
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dltions  and  things  required  to  exist,  pursuant  to  the  issuance  of  the  bond, 
to  render  it  lawful,  had  happened  and  been  done  and  performed,  and  did 
exist,  in  regular  and  due  time,  form,  and  manner  as  required  by  law,  a 
purchaser  of  the  bonds  before  maturity  is  not  required  to  examine  the 
record  of  the  proceedings  to  determine  whether  the  bonds  were  regularly 
issued ;  but  the  district  is  estopped  to  question  the  regularity  of  such  pro- 
ceedings, since  anything  which  would  tend  to  depress  the  market  value 
of  the  bonds  would  defeat  the  purpose  of  the  Legislature  in  authorizing 
such  recital. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Gent  Dig. 
§  319.] 

4.  Waters  and  Water  Courses  «=»230(1) — ^Irrigation  Districts — ^Bonds — 

£}STOPPEL — ^Authority  of  Officers. 

An  irrigation  district  is  not  estopped  to  question  the  proceedings  by 
which  its  bonds  were  issued  by  recitals  in  the  bond  that  such  proceedings 
were  regular,  unless  the  officers  executing  the  bonds  had  lawful  authority 
to  make  the  recitals  and  to  make  them  conclusive. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
§  319.] 

5.  Waters  and  Water  Courses  ^=»230(2)— Irrigation  Districts — ^Bonds — 

Estoppel — ^Authority  of  Officers. 

The  Colorado  irrigation  district  statute  (Laws  1905,  p.  246),  requiring 
the  secretary  of  the  board  of  directors  to  enter  in  the  records  and  with 
the  county  derk  a  statement  of  the  result  of  the  bond  election,  and  pro- 
viding that  the  bonds  issued  shall  be  negotiable  in  form,  executed  in  the 
name  of  the  district  and  signed  by  the  president  and  secretary,  and  the 
seal  of  the  district  be  affixed  thereto,  and  shall  state  that  they  are  issued 
by  the  authority  of  the  act  authorizes  the  president  and  secretary  to 
make  recitals  in  the  bonds  as  to  the  regularity  of  the  proceedings  for 
their  issuance,  which  shall  be  binding  on  the  district 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
{  319.] 

6.  Waters  and  Water  Courses  ^=»230(5)— Irrigation  Districts — Bonds- - 

Nature  of  Obligation. 

Negotiable  bonds  issued  by  an  irrigation  district  are  subject  to  the 
same  rules  as  other  negotiable  paper. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
{  319.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Colorado ;  Robert  E.  Lewis,  Judge. 

Action  by  the  Gas  Securities  Company  against  the  Niles  Irrigation 
District  to  recover  the  interest  on  district  bonds,  in  which  J.  M.  Shel- 
ton  and  others  intervened.  Judgment  for  plaintiff,  and  interveners 
bring  error.    Affirmed. 

I.  B.  Melville,  of  Denver,  Colo.  (Max  D.  Melville,  of  Denver,  Colo., 
on  the  brief),  for  plaintiffs  in  error. 

Piatt  Rogers,  of  Denver,  Colo.  Qames  Grafton  Rogers  and  Edmund 
Rogers,  both  of  Denver,  Colo.,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER  and  VAN 
VALKENBURGH,  District  Judges. 

VAN  VALKENBURGH,  District  Judge.  Defendant  in  error.  Gas 
Securities  Company,  is  a  New  York  corporation.  The  Nile  irrigation 
district  is  a  public  corporation  created,  organized,  and  existing  under 
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the  laws  of  Colorado  by  virtue  of  an  act  entitled  "An  act  in  relation  to 
irrigation  districts,"  approved  May  3,  1905,  and  acts  amendatory  there- 
of and  supplemental  thereto,  with  express  power  to  issue,  sell,  and 
deliver  bonds  and  written  obligations  for  the  purpose  of  constructing, 
or  purchasing,  or  acquiring  necessary  sites,  reservoirs,  water  rights, 
canals,  ditches,  and  works,  and  acquiring  the  necessary  property  and 
rights  therefor.  Plaintiffs  in  error  allege  that  they  are  freeholders  of 
irrigable  lands  within  said  Nile  irrigation  district,  that  as  such  owners 
they  are  taxpayers,  and  that  their  lands  are  liable  for  all  assessments 
and  levies  for  irrigation  district  purposes,  including  principal  and  in- 
terest on  bonds  issued  by  authority  of  the  act  aforesaid. 

August  3,  1914,  defendant  in  error  filed  its  complaint  against  said 
Nile  irrigation  district,  as  defendant,  alleging  the  ownership  of  1,338 
of  certain  bonds  of  said  district,  of  the  denomination  of  $500  each.  A 
copy  of  the  bond,  set  out  in  the  complaint,  contains  the  following  re- 
citals : 

'This  bond  is  one  of  series  No.  1,  and  a  part  of  the  total  issue  of  bonds  of 
said  district  aggregating  seven  hundred  thousand  dollars  ($700,000)  authoriz- 
ed to  be  issued  by  the  votes  of  the  legal  electors  of  said  district  at  an  election 
duly  called  and  held  therein  on  the  15th  day  of  August,  A.  D.  1908,  at  which 
election  a  majority  of  the  legal  electors  of  said  district  voted  'Bonds  Yes,'  and 
the  result  of  said  election  was  so  declared  and  entered  of  record;  that  this 
bond  is  issued  by  virtue  of  the  votes  cast  at  said  special  election  pursuant  to, 
and  upon  the  authority  of  and  by  full  compliance  with  the  provisions  of  an 
act  of  the  General  Assembly  of  the  state  of  Ck)lorado,  entitled  'An  act  in  rela- 
tion to  irrigation  districts,*  approved  May  3,  1905,  and  all  acts  amendatory 
thereof."  i 

"And  it  is  hereby  recited  and  certified  that  all  acts  and  things  required  to  be 
done,  and  conditions  and  things  required  to  exist,  pursuant  to  the  Issuance 
of  this  bond,  to  render  the  same  lawful  and  valid,  have  happened  and  been 
properly  done  and  performed  and  did  exist  in  regular  and  due  time,  form,  and 
manner  as  required  by  law,  and  said  bonds  are  declared  to  be  the  bonds  of  said 
district  and  a  legal  indebtedness  thereof,  which  indebtedness  is  a  lien  upon  all 
the  real  property  in  said  district,  and  to  be  paid  by  revenue  derived  from  the 
annual  assessment  and  taxation  upon  all  real  property  included  within  said 
district,  levied  and  collected  under  the  laws  of  the  state  of  CJolorado." 

The  bonds  were  executed  in  the  name  of  the  district,  signed  by  the 
president  and  secretary,  with  the  seal  of  the  district  affixed  thereto,  all 
as  prescribed  by  statute.  Defendant  in  error  prayed  judgment  upon 
certain  overdue  and  unpaid  interest  coupons  in  the  sum  of  $60,210, 
with  interest  from  their  maturity.  The  defendant  district  filed  answer, 
admitting  the  indebtedness ;  and  because  the  board  of  directors  of  the 
district  refused  to  set  up  certain  alleged  existing  defenses  to  the  cou- 
pons sued  on,  plaintiffs  in  error  sought  and  were  granted  permission 
to  intervene  in  the  cause  below,  and  ^o  file  their  amended  answer  and 
verified  statement.  By  their  pleadings  interveners  admit  the  jurisdic- 
tional facts,  and  also  that  the  defendant  district  authorized,  made,  and 
executed  the  bonds  and  coupons  thereto  attached,  as  alleged  in  the 
complaint,  for  the  purposes  therein  stated.  Five  separate  defenses  to 
plaintiff's  right  to  recover  are,  by  plaintiffs  in  error,  thus  summarized : 

"First,  that  the  bonds  and  coupons  involved  had  not  been  disposed  of  by 

the  district  board  in  the  manner  provided  by  the  irrigation  district  act :  sec- 

.  ond,  that  the  board  attempted  to  deliver  $652,000  of  the  bonds  for  a  proposed 

system  of  irrigation  works,  no  portion  of  which  was  in  existence  at  the  time 
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of  entering  into  the  contract  of  purchase,  the  act  requiring  that  to  so  exchange 
bonds  the  system  must  be  constructed  or  partially  constructed;  third,  that 
time  was  of  the  essence  of  the  construction  contract  entered  into,  and  It  was 
therein  provided  that  the  system  should  be  completed  within  20  months,  but, 
notwithstanding  that  no  construction  was  done  thereunder  during  said  20 
months,  the  board,  long  after  the  expiration  of  said  period,  attempted  to  re- 
vive said  contract  without  referring  Oie  same  to  the  district  electors ;  fourth, 
that  after  the  qualified  electors  had  authorized  and  ratified  the  ori^nal  con- 
tract, the  board  entered  into  a  so-called  modified  contract  for  the  construction 
of  a  wholly  different  and  much  inferior  system  of  irrigation  works,  and  deliv- 
ered the  most  of  the  bonds  and  coupons  herein  involved  thereunder,  without 
referring  either  said  original  or  modified  contracts  back  to  the  electors  for  re- 
scission, ratification,  or  rejection,  as  provided  by  said  act ;  and,  fifth,  that  a 
portion  of  the  bonds  involved  herein  were  sold  to  the  contractor  for  cash  with 
the  known  purpose  in  view  of  defraying  therefrom  the  operating  expenses  of 
said  district,  contrary  to  the  express  terms  of  said  act." 

It  Was  further  alleged  that,  in  addition  to  the  notice  furnished  by 
the  public  records  of  the  irrigation  district,  the  imperfections  claimed 
were  actually  known,  or  at  least  knowledge  thereof  was  imputable  to 
the  present  owner,  defendant  in  error.  In  the  trial  to  the  court,  sit- 
ting as  a  jury,  defendant  in  error  made  its  prima  facie  case  by  the  pro- 
duction of  the  negotiable  instruments  sued  on ;  their  genuineness  being 
admitted.  To  avoid  the  expense  and  time  incident  to  sustaining  by 
proofs  such  of  the  defenses  pleaded  as  would,  if  proven,  be  of  no  avail 
to  interveners  if  the  court  should  find  that  plaintiff  was  a  purchaser  in 
good  faith,  for  value,  without  notice,  actual  or  constructive,  the  order 
of  proof  was  ruled  to  begin  with  the  question  of  bona  fide  purchase. 
Interveners  were  permitted  to  make  a  full  showing  with  respect  to  ac- 
tual notice  of  alleged  irregularities ;  but  the  court  ruled  that,  in  view  of 
the  recitals  in  the  bonds,  defendant  in  error  was  not  required  at  its 
peril,  before  purchasing  the  bonds  and  coupons  in  controversy,  to  ex- 
amine the  public  records  of  the  irrigation  district  under  which  they 
were  issued,  and,  thus,  by  anticipation,  excluded  all  such  evidence  ten- 
dered or  suggested  in  support  of  the  defense  of  constructive  notice. 
Nothing  was  offered  by  defendant  in  error,  except  the  formal  proofs 
aforesaid,  and,  at  the  close  of  the  testimony,  the  court  found  the  issues, 
including  that  of  bona  fide  purchase,  in  favor  of  defendant  in  error, 
and  rendered  judgment  accordingly.  The  irrigation  district  declined 
to  join  in  the  writ  of  error,  and  interveners  appear  as  sole  plaintiflFs  in 
error  in  this  court 

[1,  2]  Since,  with  the  exception  noted,  plaintiffs  in  error  introduced 
all  the  evidence  they  desired  upon  the  matter  of  bona  fide  purchase, 
and  defendant  in  error  offered  nothing  in  this  behalf,  questions  of 
order  and  burden  of  proof  are  unimportant  in  this  review.  Possession 
of  the  bonds  and  coupons  in  question  made,  under  the  pleadings,  a 
prima  facie  case  for  the  plaintiff.  Bernards  Township  v.  Morrison, 
133  U.  S.  523,  527,  10  Sup.  Ct  333,  33  L.  Ed.  726;  Presidio  County  v. 
Noel-Young  Bond  Co.,  212  U.  S.  58,  70,  29  Sup.  Ct.  237,  53  L.  Ed. 
402.  Upon  the  entire  evidence,  the  court  below  found  that  the  bonds 
and  coupons  involved  were  purchased  by  plaintiff  "without  notice  or 
knowledge  of  any  matters  tending  to  show  that  said  bonds  and  cou- 
pons had  been  issued  and  delivered  by  said  district  in  violation  of  the 
terms  of  the  statute  of  Colorado  or  tending  to  show  that  the  same  were 
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null  and  void."  This  finding  is  justified  by  the  evidence  received  and 
considered  by  the  court.  This  case  having  been  tried  by  consent  with- 
out a  jury,  if  we  limit  ourselves  to  matters  thus  received  and  consid- 
ered, we  must  accept  the  findings  made,  and  cannot  re-examine  the 
court's  determination  of  the  issues.  Lawson  v.  United  States  Mining 
Co.,  207  U.  S.  1,  12,  28  Sup.  Ct.  IS,  52  L.  Ed.  65 ;  Campbell  v.  United 
States,  224  U.  S.  99,  105,  32  Sup.  Ct.  398,  56  L.  Ed.  684. 

[3]  The  only  substantial  question  presented  is  whether  the  trial 
court  erred  in  excluding  from  consideration  the  records  of  the  irriga- 
tion district  relating  to  this  transaction,  in  holding  that  the  purchaser, 
before  buying  the  bonds  in  suit,  was  not  required  to  examine  such  rec- 
ords, and  that,  as  against  defendant  in  error,  the  defendant  and  inter- 
veners were  estopped  by  the  recitals  in  said  bonds  from  §etting  up  any 
of  the  claimed  irregularities  in  the  issuance  and  delivery  thereof.  The 
answer  to  this  question  will  determine  the  merits  of  this  controversy. 

The  effect  of  recitals  in  bonds  of  this  character  in  relieving  purchas- 
ers of  all  inquiry,  notice,  and  knowledge  of  the  record,  action,  or  omis- 
sion of  the  municipal  board  or  other  officers  of  the  municipality  issu- 
ing the  same,  was  elaborately  considered  by  this  court  in  Town  of  Au- 
rora v.  Gates,  125  C.  C.  A.  329,  332,  336,  337,  208  Fed.  101,  104,  108, 
109  (L.  R.  A.  1915A,  910).  '  It  was  there  held  that: 

"A  municipality  or  a  quasi  municipality  may  not,  by  the  recitals  or  certifi- 
cates in  its  bonds,  estop  Itself  from  denying  that  It  Is  without  power  to  issue 
them,  when  the  laws  are  such  that  there  can  be  no  state  of  facts  or  of  cir- 
cumstances under  which  it  would  have  authority  to  emit  ttiem.  But,  if  the 
laws  are  such  that  there  might  under  any  state  of  facts  or  of  circumstances 
be  lawful  power  in  the  municipality  or  quasi  municipality  to  issue  its  bonds, 
it  may,  by  recitals  therein,  estop  Itself  from  denying  that  those  facts  or  cir- 
cumstances exist  and  that  it  has  lawful  power  to  send  them  forth,  unless  the 
Ck>nstitution  or  act  imder  which  the  bonds  are  issued  prescribes  some  pubUc 
record  as  the  test.  ♦  ♦  ♦  The  recitals  in  municipal  bonds  by  the  officers 
or  the  representative  body  invested  with  power  to  perform  a  precedent  condi- 
tion and  with  authority  to  determine  when  that  condition  has  been  performed, 
that  all  the  requirements  of  law  necessary  to  authorisse  the  issue  of  the  bonds 
have  been  compUed  with,  precludes  inquiry,  as  against  an  innocent  pur- 
chaser for  value,  whether  or  not  the  precedent  condition  had  been  performed 
before  the  bonds  were  issued.  ♦  ♦  •  Where,  by  legislative  enactment, 
authority  has  been  given  to  the  officers  of  a  municipality  to  issue  its  bonds  on 
some  precedent  conditioi^,  and  where  1;he  fact  may  be  gathered  from  the  en- 
actment that  those  officers  were  invested  with  power  to* decide  whether  or 
not  that  condition  had  been  complied  with,  their  recital  in  the  bonds  issued 
by  them  that  it  was  fulfilled  is  duly  authorized,  and  it  estops  the  municipality 
or  quasi  municipaUty  from  proving  its  falsity  to  defeat  the  bonds  in  the  hands 
of  an  innocent  purchaser.  ♦  •  ♦  A  municipality,  a  quasi  municipality,  or. 
a  corporation  and  its  officers,  who  by  the  apparent  legality  of  their  obligations 
or  by  recitals  of  their  validity  have  induced  innocent  purchasers  to  invest  in 
them  are  estopped  from  denying  their  legality  on  the  ground  that  in  some  of 
the  preliminary  proceedings  which  led  to  their  execution,  or  in  their  execution 
Itself,  they  failed  to  comply  with  some  law  or  rule  of  action  relative  to  the 
mere  time  or  manner  of  their  procedure,  with  which  they  might  have  lawfully 
complied,  but  which  they  carelessly  disregarded." 

In  this  case  the  general  power  and  authority  of  the  district  and  its 
officers  to  issue  bonds  for  the  purposes  declared,  not  only  appear  from 
the  provisions  of  the  act  under  which  the  irrigation  district  was  or- 
ganized, but  are  admitted  in  the  answer.    It  is  further  admitted  that 
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the  defendant  district  did  authorize,  make,  and  execute  the  negotiable 
bonds,  with  coupons  thereto  attached,  in  the  manner  and  form  as 
alleged  in  the  complaint,  for  the  purposes  enumerated  in  the  statute. 
The  alleged  defects  complained  of  were  irregularities  merely  in  the 
performance  of  the  conditions  preliminary  to  the  exercise  by  the  dis- 
trict of  the  authority  conferred  by  statute,  and  in  the  delivery  of  the 
bonds  subsequent  to  their  issue.  Such  irregularities,  including  a  par- 
tial failure  of  consideration,  whether  inadvertent  and  negligent  mere- 
ly, or  amounting  to  fraud  as  between  the  district  and  its  officers,  will 
not  affect  the  title  of  subsequent  bona  fide  purchasers  for  value  be- 
fore maturity  or  the  liability  of  the  irrigation  district.  Cromwell  v. 
County  of  Sac,  96  U.  S.  51,  57,  24  L.  Ed.  681;  Bernards  Township 
V.  Morrison,  133  U.  S.  523,  527,  10  Sup.  Ct.  333,  33  L.  Ed.  726. 

[4]  It  is  true  that  where  the  validity  of  the  bonds  depends  upon  an 
estoppel,  claimed  to  arise  upon  the  recitals  of  the  instrument,  the  ques- 
tion being  as  to  the  existence  of  power  to  issue  them,  it  is  necessary 
to  establish  that  the  officers  executing  the  bonds  had  lawful  authority 
to  make  the  recitals  and  to  make  them  conclusive.  Gunnison  County 
Commissioners  v.  Rollins,  173  U.  S.  255,  267,  19  Sup.  Ct.  390,  43  L- 
Ed.  689.  The  power  and  duty  of  municipal  officers  issuing  bonds  to 
ascertain,  determine,  and  declare  the  facts  authorizing  their  issuance 
need  not  be  expressly  conferred  and  devolved  by  statute,  but  may  re- 
sult from  implication.  Miller  v.  Perris  Irrigation  District  (C.  C.)  99 
Fed.  143;  Town  of  Coloma  v.  Eaves,  92  U.  S.  484,  23  L.  Ed.  579; 
Oregon  v.  Jennings,  119  U.  S.  74,  92,  7  Sup.  Ct.  124,  30  L.  Ed.  323; 
Bernards  Township  v.  Morrison,  133  U.  S.  523,  528,  10  Sup.  Ct.  333, 
33  L.  Ed.  726. 

[5]  By  the  Colorado  statute  the  secretary  of  the  board  of  directors 
must,  as  soon  as  the  result  of  any  election  held  imdef  the  provisions 
of  this  act  is  declared,  enter  in  the  records  of  such  board,  and  with 
the  county  clerk  of  the  county  in  which  the  office  of  said  district  is 
located,  a  statement  of  such  result  showing  the  same  with  great  par- 
ticularity. The  bonds  ''shall  be  negotiable  in  form,  executed  in  the 
name  of  the  district  and  signed  by  the  president  and  secretary,  and  the 
seal  of  the  district  shall  be  affixed  thereto.  *  *  ♦  Said  bonds  shall 
express  on  their  face  that  they  are  issued  by  the  authority  of  this  act, 
stating  its  title  and  date  of  approval.  The  secretary  shall  keep  a  record 
of  the  bonds  sold,  their  number,  date  of  sale,  the  price  received,  and 
the  name  of  the  purchaser."  Clearly  the  president  and  secretary,  as 
the  executive  officers  of  the  district,  had  special  personal  knowledge 
of  such  transactions.  They  were  the  officers  contemplated  and  des- 
ignated by  the  statute  to  issue  bonds  and  make  the  necessary  recitals 
therein.  Miller  v.  Perris  Irrigation  District  et  al.  (C.  C.)  99  Fed.  143 ; 
Town  of  Coloma  v.  Eaves,  92  U.  S.  484,  489,  23  L.  Ed.  579;  Oregon 
V.  Jennings,  119  U.  S.  74-92,  7  Sup.  Ct.  124,  30  L.  Ed.  323;  Bernards 
Township  v.  Morrison,  133  U.  S.  523,  528,  10  Sup.  Ct.  333,  33  L.  Ed. 
726;  Presidio  Co.  v.  Noel-Young  Bond  Co.,  212  U.  S.  69,  29  Sup. 
Ct.  237,  53  L.  Ed.  402.  The  recitals  in  these  bonds  were  exceptionally 
full  and  complete  and  are  conclusive  in  favor  of  the  bona  fide  holder. 
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Town  of  Aurora  v.  Gates,  125  C.  C.  A.  329,  208  Fed.  101,  L.  R.  A. 
1915A,  910;  Evansville  v.  Dennett,  161  U.  S.  434,  16  Sup.  Ct.  613, 
40  L.  Ed.  760;  Quinlan  v.  Green  County,  205  U.  S.  410,  419,  27  Sup. 
Ct.  505,  51  L.  Ed.  860;  Green  County  v.  Quinlan,  211  U.  S.  582,  29 
Sup.  Ct.  170,  53  L.  Ed.  343 ;  Presidio  Co.  v.  Noel-Young  Bond  Co., 
212  U.  S.  68,  29  Sup.  Ct.  237,  53  L.  Ed.  402. 

[i]  Obligations  of  this  nature  are  subject  to  the  same  rules  as  other 
n^^tiable  paper.  Cromwell  v.  County  of  Sac,  96  U.  S.  51,  24  L.  Ed. 
681. 

"These  bonds  were  intended  for  sale;  and  it  was  rationally  to  be  expected 
that  they  would  be  put  upon  distant  markets.  •  ♦  •  Everything  that 
tended  to  depress  the  market  value  was  adverse  to  the  object  the  Legisla- 
ture had  in  view.  It  could  not  have  been  overlooked  that  their  market  value 
would  be  disastrously  affected  if  the  distant  purchasers  were  under  obligation 
to  inquire  before  their  purchase,  or  whenever  they  demanded  payment  of 
principal  or  interest,  whether  certain  contingencies  of  fact  had  happened  be- 
fore the  bonds  were  issued — contingencies  the  happening  of  which  it  would  be 
almost  impossible  for  them  in  many  cases  to  ascertain  with  certainty.  Im- 
posing such  an  obligation  upon  the  purchasers  would  tend  to  defeat  the  pri- 
mary purpose  the  Legislature  had  in  view.  •  ♦  ♦  Such  an  interpretation 
ought  not  to  be  given  to  the  statute,  if  it  can  reasonably  be  avoided;  and 
we  think  it  may  be  avoided."  Town  of  Coloma  v.  Eaves,  92  U.  S.  484,  487,  488 
(23  L.  Ed.  579). 

The  foregoing  language  of  the  Supreme  Court  has  wide  application 
and  discloses  the  reasoning  upon  which  this  rule  of  estoppel  is  based. 
As  was  said  in  Bernards  Township  v.  Morrison,  133  U.  S.  523,  529, 
10  Sup.  Ct.  333,  335  (33  L.  Ed.  726) : 

'•Whatever  may  be  the  hardships  of  this  particular  case,  to  sustain  the  de- 
fenses pressed  would  go  far  towards  destroying  the  market  value  of  municipal 
securities." 

It  follows  that  the  judgment  of  the  lower  court  was  right  and  must 
be  affirmed. 


(239  Fed.  659) 

CITY  OP  HUTCHINSON  v.  KANSAS  BITULITHIC  CO.  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    January  22.  1917.) 

No.  4622. 

1.  MxmicipAi.   Corporations   ^=»347(1) — ^Paving    Contracts— Liability    op 

SuBETY— Invalidity  of  Principai.  Obligation. 

A  surety  on  the  bond  given  by  a  paving  contractor  to  secure  the  per- 
formance of  the  contract  cannot,  if  the  contract  was  invalid  because  in 
excess  of  the  mayor's  authority,  be  held  liable  for  the  contractor's  failure 
to  conform  to  the  specifications. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  § 
876.] 

2.  Municipal  Corporations  «=»368— Paving  Contract— Breach  of  Guar- 

anty. 

Where  a  paving  contract  as  signed  by  the  mayor  required  the  con- 
tractor to  construct  the  paving  so  that  it  would  endure  without  need  of 
repairs  for  one  year  after  its  completion  and  acceptance,  and  provided  that 

^=s»For  oUier  cases  see  same  topic  ft  KBY^NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 
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the  dty  engineer  should  be  the  sole  arbitrator  to  determine  whether  the 
paving  conformed  to  the  guaranty,  and  that  when  the  engineer  should  de- 
termine that  any  defects  existed  therein  he  should  give  the  contractor  no- 
tice, and  if  the  contractor  failed  to  make  good  such  defect  the  guaranty 
should  be  held  to  have  been  broken,  while  the  specifications  simply  re- 
quired the  contractor  to  keep  the  paving  in  good  repair  for  one  year,  and 
to  make  repairs  promptly  when  required  by  the  city  council  by  written 
order  of  the  mayor,  the  city  cannot  recover  for  breach  of  the  guaranty, 
where  it  was  admitted  that  the  city  engineer  had  given  no  notice  of  the 
defects  during  the  year,  <xi  the  theory  that  the  mayor  had  no  authority  to 
include  that  provision  in  the  contract,  since,  even  if  that  contention  be 
sound,  the  rights  of  the  parties  must  then  be  determined  by  the  spedflca- 
tions,  which  do  not  contain  the  guaranty. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  O&it  Dig.  | 
901.] 

3.  Municipal   Corporations   ^=s>339(2) — Paving    Contract— AxjTHORrrT   o» 

Mayor— Specifioations. 

Under  a  provision  of  the  sfpedfications  that  if  any  part  thereof  should 
appear  obscure  the  interpretation  of  the  city  engineer  should  be  final,  the 
mayor  had  authority  to  include  such  a  condition  as  part  of  the  guaranty, 
it  being  for  the  benefit  of  the  city,  since  It  did  not  deprive  the  council  of 
their  power,  if  they  discovered  defects,  of  ordering  the  engineer  to  give 
notice  thereof,  and  in  the  event  of  his  refusal  of  removing  him  and  ap- 
pointing another,  who  would  give  the  notice. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  § 
870.1 

4.  Municipal  Corporations  ^=»368— Paving  Contract— Repairs— Duty  of 

Contractor. 

The  contract,  fairly  interpreted,  required  that  the  contractor  so  con- 
struct the  paving  that  it  would  be  accepted  by  the  city  authorities,  and, 
in  proof  that  the  paving  was  what  it  purported  to  be,  the  contractor  was 
bound  to  maintain  it  in  repair  if  any  defects  appeared  during  the  first 
year. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  § 
901.1 

5.  Municipal  Corporations  ^=»375— Paving  Contracts— Actions— Fraud. 

In  an  action  at  law  by  a  city  to  recover  for  breach  of  a  guaranty  of 
paving,  where  the  contractor  relied  on  the  failure  of  the  city  engineer 
to  give  notice  of  the  necessity  of  repairs  as  required  by  the  contract,  the 
city  could  set  up  in  reply  that  the  engineer  was  corruptly  hired  by  the 
contractor  not  to  give  such  notice,  since,  when  used  purely  for  purposes  of 
defense,  not  of  affirmative  relief,  fraud  not  only  may  be,  but  must  be, 
availed  of  In  an  action  at  law. 

6.  Pleading  ^=»269— Amendment  at  Trial— Refusal. 

In  an  action  at  law  by  a  city  to  recover  for  breach  of  guaranty  of  pav- 
ing, where  the  contractor  relied  on  the  failure  of  the  city  engineer  to  give 
notice  of  defects  as  required  by  the  contract,  it  was  not  error  to  refuse 
to  permit  the  dty  in  the  midst  of  the  trial  to  amend  its  reply,  so  as  to  al- 
lege that  the  contractor  corruptly  hired  the  dty  engineer  not  to  give 
notice,  which  was  a  fact  which  must  have  been  known  to  the  dty  at  all 
times,  especially  where  the  engineer's  testimony,  already  given,  and  the 
offer  to  amend,  showed  that  the  purported  amendment  was  merely  a 
paper  defense. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  §§  811-815.1 

7.  Pleading  ^=»17— Amendment— Reply— Conclusion— Fraud. 

Where  the  defense  to  an  action  for  breach  of  a  paving  contract  was 
the  failure  of  the  engineer  to  give  notice  of  defects,  an  offer  by  the  dty 
to  amend  its  reply  to  allege  that  the  engineer  had  had  no  previous  ex- 

^s»For  other  cases  see  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  Digests  4b  IndexM 
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perience  with  paving  of  that  character,  that  as  soon  as  a  portion  of  it  was 
laid,  and  before  its  completion,  he  had  been  fraudulently  employed  by 
the  contractors  to  prepare  testimonials  praising  the  pavement,  which 
were  circulated  by  the  contractor,  that  thereby  he  corruptly  and  fraudu- 
lently became  the  employ^  and  champion  of  the  contractor,  and  by  reason 
thereof,  and  of  his  incompetency,  he  fraudulently  neglected  and  refused 
to  give  the  required  notice,  the  charge  of  fraud  and  corruption  was  mere- 
ly an  argumentative  conclusion  of  the  pleader  from  the  fact  that  the  city 
engineer  commended  the  paving,  and  it  was  not  error  to  refuse  to  permit 
the  amendment  to  be  filed. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §{  88,  41,  195,  350.1 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Kansas ;  John  C.  Pollock,  Judge. 

Action  by  the  City  of  Hutchinson  against  the  Kansas  Bitulithic  Com- 
pany and  another.  Judgment  for  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 

F.  L.  Martin  and  Howard  S.  Lewis,  both  of  Hutchinson,  Kan.  (Van 
M.  Martin,  William  G.  Fairchild,  and  Walter  F.  Jones,  all  of  Hutchin- 
son, Kan.,  on  the  brief),  for  plaintiff  in  error. 

A.  C.  Malloy,  of  Hutchinson,  Kan.,  and  J.  M.  Head,  of  Kansas  City, 
Kan.  (C.  M.  Williams,  of  Hutchinson,  Kan.,  on  the  brief),  for  defend- 
ants in  error. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  AMIDON,  res- 
trict Judge. 

AMIDON,  District  Judge.  July  3,  1905,  the  city  of  Hutchinson, 
Kan.,  entered  into  a  contract  with  the  Kansas  Bitulithic  Company  for 
the  paving  of  five  blocks  of  its  Main  street.  The  United  States  Fi- 
delity &  Guaranty  Company  became  surety  upon  a  bond  for  the  faithful 
performance  of  this  contract.  The  work  was  completed  and  accepted 
by  the  city  in  January,  1906.  The  present  action  was  brought  against 
the  Paving  Company  and  the  Surety  Company  in  February,  1910,  to 
recover  $26,000  damages  for  a  breach  of  the  bond  through  failure  to 
perform  the  contract.  The  court  directed  a  verdict  for  defendants, 
and  the  city  brings  error. 

There  are  only  two  questions  in  the  case  of  sufficient  importance  to 
require  discussion. 

The  contract  signed  by  the  paving  company,  and  in  the  name  of 
the  city  by  its  mayor  and  clerk,  contained  the  following  provision : 

'The  contractor,  the  Kansas  Bitulithic  Company,  agrees  to  construct  the 
said  pavement  with  such  material  and  in  such  a  manner  that  the  same  shall 
endure  without  the  need  of  repairs  for  a  period  of  one  (1)  year  from  and  after 
the  completion  and  acceptance  thereof. 

*'It  is  expressly  agreed  that  the  city  engineer  shall  be  the  sole  and  final  ar- 
bitrator to  determine  at  any  and  all  times  within  said  period  of  one  year 
whether  or  not  said  pavement  conforms  to  the  aforesaid  guarantee,  and  that 
when  said  engineer  shall  determine  that  any  faults,  defects,  or  imperfections 
exist  in  said  pavement  during  the  period  aforesaid,  and  he  shall  give  the  con« 
tractor,  the  Kansas  Bitulithic  CJomfpany,  or  its  agents  notice  thereof  in  writing, 
if  the  said  contractor  shall  fail  to  make  good  such  fault,  defect,  or  imperfec- 
tion within  ten  (10)  days  after  the  receipt  of  such  notice  aforesaid,  then  this 
guarantee  shall  be  held  to  have  been  brolcen  and  said  contractor  shall  be 
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liable  to  pay  to  the  dty  of  Hutcbinson  the  cost  of  making  good  such  fault, 
defect,  or  imperfectioD.  Said  contractor  agrees  to  keep  and  maintain  in  the 
city  of  Hutchinson  an  office  and  agent  upon  whom  notice  of  the  aforesaid  may 
be  served." 

It  was  conceded  on  the  trial  that  nothing  was  done  by  the  city  engi- 
neer during  the  year  following  the  acceptance  of  the  paving  to  fix 
liability  on  the  Paving  Company  under  this  provision.  The  trial  court 
ruled  that  a  determination  by  the  engineer  that  the  paving  was  defec- 
tive, with  notice  to  the  company,  was  a  condition  precedent  to  liability, 
and  for  this  reason  directed  a  verdict  for  defendants.  The  city  chsJ- 
lenges  that  ruling  upon  two  grounds:  (1)  It  says  that  the  quoted  pro- 
vision of  the  contract  is  void,  and  was  inserted  without  the  knowledge 
or  consent  of  the  city  council,  and  that  it  is  such  a  departure  from  the 
plans  and  specifications  for  the  paving  that  the  mayor  under  his  power 
to  sign  a  contract  on  behalf  of  the  city  was  not  authorized  to  embody 
this  provision  in  it.  (2)  That  the  Paving  Company  corruptly  induced 
the  city  engineer  not  to  comply  with  the  terms  of  the  quoted  provision. 
We  will  examine  these  objections  in  their  order. 

[1]  The  bond  by  its  express  terms  was  given  to  secure  the  perform- 
ance of  a  contract  between  the  city  and  the  Paving  Company  "dated 
on  the  3d  day  of  July,  A.  D.  1905."  The  only  contract  between  these 
parties  bearing  that  date  is  the  one  which  embodies  the  quoted  provi- 
sion. If  that  contract  is  not  secured  by  the  bond,  then  there  is  no 
principal  contract  to  support  a  liability  against  the  Surety  Company, 
for  it  is  elementary  that  a  surety  cannot  be  held  beyond  the  contract 
between  the  principals. 

[2]  It  is  urged,  however,  by  counsel  for  the  city,  that  we  ought  to 
go  back  to  the  written  specifications,  the  bid  of  the  Paving  Company, 
and  its  acceptance  by  the  city.  These,  it  is  insisted,  constitute  the 
real  contract.  But  if  we  do  that  the  city  is  in  no  better  position.  The 
city  contends  that  the  Paving  Company  was  bound  by  the  contract  "to 
construct  the  said  pavement  with  such  material  and  in  such  a  manner 
that  the  same  shall  endure  without  the  need  of  repairs  for  a  period 
of  one  year  from  and  after  the  completion  and  acceptance  thereof." 
It  is  the  contention  of  the  Paving  Company  that  its  contract,  when  all 
its  terms  are  considered,  bound  it  to  construct  the  paving  under  the 
supervision  of  the  city  engineer,  in  accordance  with  the  specifications, 
and  if  any  defects  appeared  in  it  during  the  first  year  after  its  ac- 
ceptance, that  the  Paving  Company  would,  upon  notice,  repair  all  such 
defects  without  expense  to  the  city.  That  was  the  controverted  ques- 
tion between  the  parties.  Now,  the  provision  which  we  have  quoted 
above  is  the  only  language  anywhere  found  in  the  dealings  between  the 
parties  which  gives  any  support  to  the  contention  of  the  dty  that  the 
paving  was  to  be  so  constructed  as  not  to  need  repairs  during  the  first 
year.  If  that  provision  is  stricken  out  of  the  contract  there  is  nothing 
to  support  the  city's  contention.  On  the  contrary,  if  we  go  back  to 
the  specifications,  the  language  there  only  requires  the  Paving  Company 
to  keep  the  paving  in  repairs  during  the  first  year.  The  language  of 
the  specifications  is  as  follows : 
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"The  contractor  or  contractors,  In  consideration  of  the  price  herein  stipu- 
lated to  be  paid  and  received  for  the  construction  of  said  pavement,  is  hereby 
bound  and  does  hereby  agree  to  maintain  and  keep  said  pavement  in  good  re- 
pair at  his  own  expense  for  and  during  a  period  of  one  (1)  year  from  the  date 
of  the  final  acceptance  of  the  work,  so  that  at  the  end  of  said  period  said  pave- 
ment shall  be  in  good  serviceable  condition,  and  free  from  any  defects  or  set- 
tlements that  will  impair  its  usefulness  or  durability  as  a  roadway ;  it  being 
understood  that  said  maintenance  and  repairs  shall  be  performed  faithfully 
and  promptly  at  all  times,  when  required  by  said  dty  council  by  written  order 
from  the  mayor." 

So  the  city  must  fail  upon  either  of  the  alternatives  presented.  If 
the  contract  embraces  the  provisions  which  we  first  quoted,  the  city 
has  failed  to  comply  with  its  terms.  If  that  provision  be  stricken  out, 
and  we  go  back  to  the  specifications,  the  Paving  Company  is  only  re- 
quired to  keep  the  paving  in  repairs,  and  there  is  no  language  what- 
ever to  support  the  contention  that  it  was  bound  to  construct  a  pave- 
ment of  such  material  and  workmanship  that  it  would  not  need  repairs 
during  the  first  year. 

[3]  Again,  the  contention  of  the  city  that  the  provision  contained  in 
the  signed  contract  which  we  have  quoted  is  void  is  wholly  untenable. 
That  provision  is  consistent  with  the  specifications.  They  throughout 
require  the  work  to  be  done  under  the  supervision  of  the  city  engi- 
neer and  the  improvement  committee  of  the  council.  The  twenty-fifth 
article  of  the  specifications  is  as  follows : 

"It  is  expressly  agreed  and  understood  that  if  any  part  of  the  specification 
should  appear  obscure  the  interpretation  of  the  engineer  shall  be  accepted  as 
final." 

It  is  plain,  therefore,  that  when  the  provision  was  inserted  in  the 
contract  to  the  effect  that  the  engineer's  judgment  should  be  binding 
as  to  whether  the  pavement  disclosed  defects  during  the  first  year,  this 
was  a  provision  which  is  frequently  found  in  such  contracts,  and  is  in 
harmony  with  the  specifications  which  had  been  prepared  for  the  work 
in  Hutchinson.  The  provision  is  also  clearly  for  the  benefit  of  the 
city.  It  did  not  deprive  the  mayor  and  the  city  council  of  power  to 
observe  the  pavement  during  the  first  year  after  its  acceptance,  and 
discover  for  themselves  whether  defects  had  appeared  in  it.  If  any 
such  defects  were  discovered  by  them,  they  could  require  the  city  engi- 
neer to  give  the  notice  specified  in  the  contract ;  and  if  he  refused  or 
failed  to  do  so,  it  was  within  their  power  to  remove  him,  and  appoint 
another  engineer  in  his  place.  We  are  satisfied  from  the  evidence  that 
no  defects  appeared  during  the  first  year  which  challenged  the  atten- 
tion either  of  the  mayor  or  the  city  council  or  the  city  engineer.  Those 
defects,  if  they  ever  appeared,  appeared  long  afterwards,  and  the  city 
is  now  trying  by  process  of  ex  post  facto  reasoning  to  discover  things 
in  the  pavement  which  did  not  attract  the  attention  of  anybody  at  the 
time,  but  which  are  now  thought  to  have  been  the  original  causes  of 
defects  which  subsequently  appeared. 

[4]  We  are  also  of  the  opinion  that  the  trial  court  rightly  held  that 

a  fair  interpretation  of  the  entire  contract  shows  that  the  obligation 

of  the  Paving  Company  was  to  so  construct  the  paving  that  it  would 

be  accepted  by  the  city  authorities  at  the  conclusion  of  the  work  as  a 

152C.C.A.— 32 
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fulfillment  of  the  specifications,  and  in  proof  that  the  pavement  was 
what  it  purported  to  be  the  Paving  Company  was  further  bound  to 
maintain  it  in  repair  if  any  defects  appeared  during  the  first  year.  It 
is  impossible  to  explain  the  specific  requirements  of  the  contract  on 
the  subject  of  repairs  upon  any  other  theory.  There  were  also  ex- 
tensive negotiations  between  the  city  and  the  Paving  Company  provid- 
ing for  an  insurance  of  the  paving  for  a  consideration  for  various  terms 
of  three,  five  and  ten  years.  These  negotiations  are  inconsistent  with 
the  city's  contention  that  the  pavement  was  to  be  of  such  material  and 
workmanship  that  no  repairs  should  in  any  case  be  necessary  during 
the  first  year.  It  must  be  conceded  that  the  first  paragraph  of  the 
language  above  quoted  gives  color  to  the  city's  contention;  but  that 
language  must  be  read  in  connection  with  all  the  other  provisions  of  the 
contract,  and  when  so  read  we  think  the  obligations  of  the  Paving 
Company  are  as  we  have  pointed  out. 

[5]  In  the  course  of  the  trial  the  city  asked  to  amend  its  reply  so 
as  to  set  up,  as  a  defense  against  the  city  engineer's  failure  to  give  no- 
tice of  defects  during  the  first  year,  that  he  was  corruptly  hired  by  the 
Paving  Company  not  to  do  so.  The  trial  court  ruled  that  this  defense 
was  equitable,  and  could  not  be  set  up  in  an  action  at  law.  In  this  the 
court  was  clearly  wrong.  The  defense  asked  for  no  equitable  relief 
such  as  cancellation  or  reformation.  It  was  purely  defensive,  and  was 
available  in  an  action  at  law.  It  really  charged  the  Paving  Company 
with  having  fraudulently  induced  the  failure  to  give  notice  upon  which 
it  was  relying  as  a  defense  to  the  action.  When  used  purely  for  pur- 
poses of  defense,  and  not  as  a  basis  of  affirmative  equitable  relief, 
such  as  cancellation  or  reformation,  fraud  not  only  may  be,  but  in  the 
federal  courts  must  be,  availed  of  in  an  action  at  law.  Insurance 
Co.  V.  Bailey,  13  Wall.  616,  20  L.  Ed.  501 ;  Cable  v.  United  States 
Life  Insurance  Co.,  191  U.  S.  288,  24  Sup.  Ct.  74,  48  L.  Ed.  188; 
Riggs  V.  Union  Life  Ins.  Co.,  129  Fed.  207,  63  C.  C.  A.  365 ;  Boise 
Water  Co  v.  Boise  City,  213  U.  S.  276,  282,  29  Sup.  Ct.  426,  53  L. 
Ed.  796. 

[i]  We  do  not  think,  however,  that  the  decision  of  the  trial  court 
ought  to  be  disturbed.  First,  the  effort  to  introduce  this  new  matter 
into  the  case  came  in  the  midst  of  the  trial,  at  a  time  when  the  Paving 
Company  could  not  have  been  prepared  to  meet  it.  It  was  a  fact,  if 
it  existed,  which  must  have  been  known  to  the  city  at  all  times,  and 
should  have  been  embraced  in  the  pleadings  before  the  trial  com- 
menced. We  think,  therefore,  that  the  court  properly  refused  to  per- 
mit the  amendment,  though  it  gave  a  wrong  reason  for  its  decision. 
We  are  the  more  willing  to  reach  this  conclusion  because  we  are  of 
the  opinion  that  the  charge  that  the  city  engineer  was  corrupted  is  a 
purely  paper  defense.  The  city  engineer  testified  as  a  witness,  and  was 
•  cross-examined  by  the  city.  The  matter  of  his  relations  to  the  Paving 
Company  was  gone  into.  The  utmost  that  was  developed  was  that 
the  city  engineer,  in  1908,  two  years  after  the  pavement  had  been  ac- 
cepted, wrote  a  letter  in  which  he  spoke  in  commendatory  terms  of 
the  paving  in  Hutchinson,  and  recommended  bitulithic  paving  to  other 
cities.    There  is  no  evidence  whatever  to  show  that  this  was  not  his 
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genuine  opinion  at  the  time;  on  the  contrary,  he  testifies  positively 
that  it  was,  and  there  is  no  evidence  developed  from  his  examination 
that  there  were  any  improper  relations  between  him  and  the  Paving 
Company. 

[7]  The  offer  to  amend  was  in  the  following  language: 
"That  the  city  engineer  of  the  city  of  Hutchinson,  T.  G.  Elbury,  In  fact  had 
no  experience  In  laying  or  superintending  the  laying  of  bltuUthlc  or  any  other 
kind  of  pavement,  which  was  well  known  to  defendant;  that,  the  said  pave- 
ment being  the  first  pavement  of  that  kind  laid  in  the  city  of  Hutchinson,  the 
defendant  the  Kansas  BltuUthlc  Comfpany  took  advantage  of  the  said  engi- 
neer's ignorance  and  incompetence  and  fraudulently  employed  hlmf  to  pre- 
pare long  statements  and  testimonials  praising  and  approving  bltuUthlc  pave- 
ment, and  especially  the  Main  street  Job  In  Hutchinson  now  In  controversy. 
And  as  soon  as  a  portion  of  said  pavement  was  laid,  and  before  Its  completion 
and  acceptance,  the  said  statements  and  testimonials  of  T.  G.  Elbury  the  then 
city  engineer  were  delivered  to  the  defendant  the  Kansas  BltuUthlc  Contpany 
by  him  and  were  circulated  by  the  said  defendants  through  the  country  in 
various  cities  where  the  said  defendant  was  seeking  to  promote  its  pavements. 
That  thereby  said  city  engineer  corruptly  and  fraudulently  became  the  employ^ 
and  champion  of  defendant,  and  by  reason  thereof,  and  by  reason  of  his  Incom- 
petency as  an  engineer  and  an  arbitrator  to  determine  the  quality  of  the  said 
pavement,  the  said  T.  G.  Elbury,  during  more  than  one  year  after  the  accept- 
ance of  said  pavemtent,  secretly,  falsely  and  fraudulently  neglected  and  re- 
fused to  make  any  requirement  of  said  defendant,  the  Kansas  BltuUthlc  Com- 
pany, regarding  the  repair  or  reconstruction  of  said  pavement.  And  that  said 
EHbury  was  city  engineer  all  of  said  time,  and  thus  secretly  and  fraudulently 
became  an  employ^  and  dupe  of  said  defendant,  and  was  wholly  Incompetent 
by  reason  thereof  to  act  as  an  arbitrator  under  the  terms  of  the  alleged  agree- 
ment set  forth  in  the  defendants*  answer." 

We  are  satisfied  that  the  charge  of  fraud  and  corruption  contained 
in  this  proposed  amendment  is  simply  the  argumentative  conclusion 
of  the  pleader  from  the  fact  that  the  city  engineer  commended  the  pav- 
ing, and  that  there  is  no  evidence,  and  none  could  have  been  produced, 
to  show  that  the  city  engineer  was  corrupted  by  the  Paving  Company. 

The  judgment  is  therefore  affirmed. 


(239  Fed.  666) 

SECURITY  TRUST  CX>.  et  al.  v.  BANK  OF  BERNICB. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    February  17,  1917.    Rehearing  De- 
nied March  20,  1917.) 

No.  2947. 

1.  Chattel  Mobtoaoes  ^=»116 — Lien — ^Pbopebtt  Subject. 

A  lumber  company  borrowed  from  a  bank  money  to  pay  the  wages  due 
its  laborers,  and  gave  the  bank  a  chattel  mortgage  on  certain  specifically 
described  lumber.  Thereafter  a  receiver  was  appointed  in  a  suit  to  fore- 
close a  mortgage  on  the  lumber  company's  property,  and  the  receiver  was 
ordered  to  pay  out  of  the  proceeds  of  the  sale  of  lumber  and  logs  on  hand 
the  wages  of  the  laborers,  some  of  which  had  accrued  before  the  chattel 
mortgage  was  executed,  and  some  of  which  accrued  thereafter.  The 
bank  intervened,  and  asked  to  have  its  chattel  mortgage  given  a  prefer- 
ence, and  also  asked  to  be  subrogated  to  the  lien  of  the  laborers  whose 
wages  had  been  paid  with  the  money  loaned.  The  master's  report,  recom- 
mending payment  to  the  Intervener  of  the  amount  by  which  the  sales  of 

^=»For  other  cases  tee  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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the  lumber  and  logs  coming  Into  the  hands  of  the  receiver  exceeded  the 
claims  for  wages  due  on  the  date  the  chattel  mortgage  was  recorded,  was 
confirmed  by  the  District  Court  over  the  objections  of  the  receivers  that 
the  amounts  paid  for  wages  exceeded  the  amount  received  from  all  the 
lumber  and  logs  which  came  into  the  receivers'  pos^ssion.  Louisiana, 
Act  No.  65  of  1912,  provides  that  a  chattel  mortgage  on  recordation  be- 
comes a  lien  on  the  property  described  superior  in  rank  to  any  privilege 
or  lien  arising  subsequently  thereto.  Held,  that  the  bank  was  entitled 
only  to  the  excess  of  the  fund  arising  from  the  sale  of  the  mortgaged 
lumber,  not  of  all  the  lumber  and  logs  coming  into  the  hands  of  the  re- 
ceivers, over  the  liens  existing  against  that  lumber  at  the  time  the 
chattel  mortgage  was  recorded. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mortgages,  Cent.  Dig.  {§  198, 
199.] 

2.  Chattel  Mobtoaoes  ^=»138(1) — Lien — ^Pbiority — ^Logoinq  Lien. 

Under  Louisiana  Act  No.  145  of  1888,  as  amended  by  Act  No.  52  of 
1910  and  Act  No.  23  of  1912,  giving  laborers  working  in  sawmills  a  lien 
on  all  logs,  timber,  or  lumber  manufactured  in  the  mill  for  the  paymeni 
of  their  wages,  the  lien  attaches,  at  least  as  soon  as  the  conversion  into 
lumber  is  complete,  so  that  a  chattel  mortgagee  of  the  lumber  acquires 
only  an  equity  in  the  lumber  above  the  amount  of  the  liens. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  §{  228, 
229,  231-236.] 

3.  Chattel  Mobtqaoes  ^=»157(1) — ^Lien — ^Appobtionment  of  Labob  Lien. 

Where  it  is  not  possible  to  trace  the  labor  which  went  into  the  produc- 
tion of  the  particular  lumber  covered  by  a  chattel  mortgage,  the  amount 
thereof  may  be  determined  as  between  the  chattel  mortgagee  and  the  re- 
ceiver of  the  mortgagor  by  apportioning  to  the  quantity  of  the  lumber 
covered  by  the  mortgage  the  usual  cost  of  lahor  in  that  mill  for  the  pro- 
duction of  an  equal  quantity  of  lumber. 

4.  LoQS  AND  LoooiNQ  ^=»26(2) — Lien — ^Pebsons  Entitled— Railboad  Em- 

ployes. 

Under  Louisiana  Act  No.  145  of  1888,  giving  all  laborers  employed  by 
or  working  in  sawmills  a  Hen  on  the  logs,  timber,  and  lumber  produced, 
the  operatives  of  a  logging  railroad  owned  by  a  subsidiary  corporation 
acquire  no  lien  on  the  lumber  produced  if  they  contributed  nothing  in  the 
way  of  labor  in  converting  the  standing  timber  into  the  mortgaged  lumber. 

[Ed.  Note. — For  other  cases,  see  Logs  and  Logging,  Cent  Dig.  §  60.] 

5.  Receivebs  ^=»162 — Paymeint  of  Wages — Obdeb — Effect. 

Where  a  receiver  of  a  lumber  company,  in  order  to  protect  the  property 
from  violence,  threatened  by  unpaid  laborers  and  to  keep  the  mill  in 
operation,  applied  for  and  received  an  order  authorizing  him  to  pay  all 
claims  for  wages  out  of  the  proceeds  of  the  sale  of  logs  and  lumber  on 
hand,  which  claims  would  have  had  to  be  paid  out  of  the  corpus  of  the 
property  if  there  had  been  no  lumber  or  logs  to  sell,  that  order  was  mere- 
ly intended  to  affect  the  interest  of  the  mortgagee  in  corpus  of  the  prop- 
erty, and  did  not  preclude  a  chattel  mortgagee  from  thereafter  intervening 
and  claiming  the  proceeds  of  the  sale  of  the  lumber  covered  by  its  chattel 
mortgage,  subject  only  to  the  payment  of  the  claims  for  wages  which 
were  liens  on  that  lumber  at  the  time  the  chattel  mortgage  was  recorded. 

[Ed.  Note. — For  other  cases,  see  Receivers,  Cent  Dig.  §  277.] 

6.  Receivebs  ^=9162 — Intebvention — Obdeb — Effect. 

An  order  in  receivership  proceedings  upon  the  intervention  of  a  chattel 
mortgagee,  which  allowed  the  intervener's  claim  and  postponed  for  future 
determination  the  relative  rank  and  priority  of  its  mortgage,  does  not 
preclude  the  intervener  from  thereafter  asserting  its  ownership  to  the 
lumber  covered  by  its  mortgage. 

[Ed.  Note. — For  other  cases,  see  Receivers,  Cent  Dig.  {  277.] 

C=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Louisiana;  Aleck  Boarman,  Judge. 

Suit  by  the  Security  Trust  Company  and  others  against  the  Sum- 
mit Lumber  Company  and  another,  to  foreclose  a  mortgage,  in  which 
the  Bank  of  Bernice  intervened  and  claimed  a  share  of  the  funds  in 
the  hands  of  the  receivers.  From  a  decree  directing  the  receivers  to 
pay  a  portion  of  the  intervener's  claim,  complainants  appeal.  Reversed 
and  remanded,  with  directions. 

This  is  an  appeal  from  an  order  of  the  District  Court  for  the  Western 
District  of  Louisiana,  entered  in  an  intervention  filed  by  the  appellee,  in  a 
suit  for  the  foreclosure  of  a  mortgage,  in  which  the  appellant  was  the  plain- 
tiff and  the  Summit  Lumber  Company  and  the  Arkansas  &  Northeastern  Rail- 
road Company  were  the  defendants.  The  latter  was  a  corporation,  whose  en- 
tire capital  stock  was  owned  by  the  former,  and  whose  railroad  was  a  plant 
faciUty  for  the  former.  Upon  the  filing  of  the  foreclosure  suit  and  at  the  in- 
stance of  the  plaintiff  therein,  receivers  were  appointed  by  the  District  Court, 
and  quaUfied  and  took  possession  of  all  the  assets  of  the  mortgagor  companies. 
Separate  bills  were  filed — that  against  the  lumber  company  in  January,  1914, 
and  that  against  the  railroad  company  in  February,  1J)14 — but  for  tie  pur- 
poses of  this  appeal  they  may  be  treated  as  one.  After  the  receivers  had 
taken  possession,  they  found  that  the  wages  of  the  operatives  of  the  lumber 
company  and  of  the  railroad  company  had  not  been  paid  for  the  months  of 
November  and  December,  1913,  and  January,  1914,  and  that  for  the  preserva- 
tion of  the  estate  and  for  the  purpose  of  continuing  its  operation  as  a  going 
concern,  it  was  essential  for  them  to  pay  the  past-due  wages  of  such  employes. 
The  receivers  thereupon  applied  to  the  District  Court  for  an  order  authoriz- 
ing them  to  pay  such  wages,  out  of  the  proceeds  to  be  realized  from  certain 
logs  and  lumber,  which  had  come  into  their  possession.  On  March  3,  1914, 
this  application  was  by  the  District  Court  referred  to  a  master,  who  made  his 
report  on  March  23,  1914,  recommending  that  the  labor  claims,  both  of  the 
lumber  company  and  of  the  railroad  company,  be  paid  out  of  the  logs  and 
lumber  in  the  hands  of  the  receivers,  or  their  proceeds,  by  preference.  This 
report  was  confirmed  by  the  District  Court  on  April  22,  1914.  On  March  24, 
1914,  the  appellee,  the  Bank*  of  Bernice,  intervened  in  the  causes,  setting  out 
that  on  December  27,  1913,  it  had  advanced  to  the  Summit  Lumber  Company 
^5,000  for  the  purpose  of  paying  labor  claims  for  labor  previously  performed, 
to  secure  which  the  Summit  Lumber  Company  had  executed  to  it  a  chattel 
mortgage  on  594,723  feet  of  lumber,  situated  in  the  lumber  company's  yard  and 
specifically  described  in  the  chattel  mortgage,  so  as  to  be  capable  of  identifica- 
tion. The  intervener  prayed  that  its  chattel  mortgage  be  recognized  and 
rendered  executory  on  the  luml>er  described  in  it,  according  to  its  rank,  and 
subject  to  any  prior  or  superior  mortgages  or  liens,  and  also  asked  to  be  sub- 
rogated to  any  lien  or  privilege,  which  the  laborers  who  were  paid  out  of  the 
proceeds  of  the  advance  might  have  had.  This  intervention  was  referred  to 
the  same  master,  whose  report,  filed  October  12,  1914,  recommended  the  allow- 
ance of  the  claim  of  intervener;  that  the  chattel  mortgage  be  recognized 
and  rendered  executory  upon  the  lumber  described  in  it,  according  to  its 
rank,  and  subject  to  any  prior  or  superior  mortgages  or  liens ;  and  denying  the 
Intervener  any  right  to  be  subrogated  to  the  lien  of  the  labor  claims,  which 
the  proceeds  of  the  loan  went  to  satisfy.  This  report  was  confirmed  by  the 
District  Court  on  June  5,  1915. 

On  November  27,  1915,  the  Bank  of  Bernice,  as  intervener,  caused  to  be 
served  a  rule  on  the  receivers  to  show  cause  why  they  should  not  pay  the  in- 
tervener the  $5,000,  represented  by  the  chattel  mortgage,  and  asking  for  an 
order,  on  final  hearing  of  the  rule,  directing  the  receivers  to  make  such  pay- 
ment by  preference  and  priority  over  all  persons.  The  receivers  answered, 
setting  up,  among  other  defenses,  that  under  the  former  order  of  the  court  it 
had  paid  out  more  than  all  the  proceeds  realized  from  the  sale  of  the  logs 
and  lumber  upon  wage  claims;  that  they  had  only  received  a  part  of  the 
lumber  covered  by  the  chattel  mortgage;   that  the  intervener  was  bound  by 
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that  order,  haying  filed  no  opposition  to  the  master's  report  on  whicb  it  was 
founded,  and  was  estopped  by  it  to  dispute  the  receivers*  payments  of  the 
proceeds  of  the  logs  and  lumber  to  wage  claimants.  The  rule  was  referred 
to  the  same  master  by  the  court,  who,  after  hearing  the  matter,  reported, 
recommending  that  the  receivers  be  directed  to  pay  to  the  intervener  the  sum 
of  $4,000,  together  with  $364.70,  inter\*ener*8  share  of  the  costs  as  ascertained 
by  the  master,  that  being  the  value  of  the  part  of  the  lumber,  covered  by  the 
mortgage,  as  found  by  the  master.  On  May  24,  1916,  the  District  Court  over- 
ruled the  opposition  filed  by  the  receivers  to  the  master's  report,  and  directed 
the  receivers  to  make  payment  to  the  intervener,  as  recommended.  The  ap- 
pellant, the  Security  Trust  CJompany,  substituted  by  consent  for  the  receivers, 
has  taken  the  present  appeal  from  that  order. 

Leon  R.  Smith  and  N.  C.  Blanchard,  both  of  Shreveport,  La.,  and 
Thomas  G.  Long,  of  Detroit,  Mich.,  for  appellants. 

J.  M.  Foster,  F.  J.  Looney,  and  W.  A.  Wilkinson,  all  of  Shreveport, 
La.,  and  Arnold  Barksdale  and  J.  D.  Barksdale,  both  of  Ruston,  La., 
for  appellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

GRUBB,  District  Judge  (after  stating  the  facts  as  above).  The  ap- 
peal presents  the  question  of  the  right  of  the  appellee  to  be  paid  its 
claim  out  of  the  proceeds  of  the  sale  of  logs  and  lumber,  which  came 
into  the  possession  of  the  receivers,  and  which  were  disposed  of  by 
them.  It  does  not  appear  from  the  record  whether  the  mortgage, 
which  was  being  foreclosed,  included  such  logs  or  lumber  or  not.  The 
receivers,  under  an  order  of  court,  claim  to  have  paid  the  entire  pro- 
ceeds of  such  sales,  and  more,  in  satisfaction  of  labor  claims  due 
from  the  defendants  at  the  time  of  the  filing  of  the  foreclosure  suit, 
and  claim  protection  under  that  order  against  further  payment.  The 
intervener  claims  that  its  chattel  mortgage  upon  recordation  became, 
by  virtue  of  Act  65  of  1912  of  the  General  Assembly  of  the  state  of 
Louisiana,  a  lien  on  the  property  described  in  it  "superior  in  rank  to 
any  privilege  or  lien  arising  subsequently  thereto" ;  that  the  unpaid  la- 
bor claims  on  December  27,  1913,  when  the  chattel  mortgage  was  giv- 
en, were  enough  less  in  amount  than  the  proceeds  of  the  sale  of  lumber 
manufactured  prior  to  that  date  to  leave  a  surplus  in  the  hands  of  the 
receivers  from  such  proceeds,  sufficient,  after  satisfying  all  labor  claims 
then  unpaid,  to  more  than  pay  the  amount  of  intervener's  claim  se- 
cured by  its  chattel  mortgage.  The  master  found  this  surplus  to  be 
sufficient  to  pay  the  portion  of  intervener's  claim,  represented  by  the 
value  of  the  amount  of  lumber,  which  the  master  found  came  into  the 
possession  of  the  receivers,  of  that  covered  by  the  chattel  mortgage. 

[1]  We  are  not  satisfied  that  this  was  the  correct  way  of  determin- 
ing the  respective  rights  and  priorities  of  the  intervener  and  the  ap- 
pellant. Its  effect  was  to  treat  the  bank's  lien  under  the  chattel  mort- 
gage as  if  it  were  indistinguishably  on  the  entire  mass  of  lumber  and 
logs  that  came  into  the  possession  of  the  receivers,  when  in  fact  and  in 
truth  it  covered  certain  specific  lumber  described  by  items  and  located 
by  piles  numerically  and  readily  ascertainable  in  specie.  This  being 
true,  we  think  the  respective  rights  of  the  parties  should  have  been  lim- 
ited to  and  worked  out  through  the  specific  lumber  covered  by  the  chat- 


Digitized  by  VjOOQlC 


8ECURITT  TRUST  CO.  V.  BANK  OP  BBBNIOB  503 

tel  mortgage.  The  intervener  should  be  charged  with  whatever  prior 
liens  or  privileges  the  lumber  covered  by  the  chattel  mortgage  was  sub- 
ject to,  when  the  intervener  recorded  its  chattel  mortgage  on  December 
27,  1913.  It  was  not  chargeable  with  any  lien  or  privilege,  which  the 
balance  of  the  lumber  then  on  the  yard  (not  included  in  the  chattel 
mortgage)  or  of  logs  subsequently  manufactured  into  lumber,  was  sub- 
ject to.  We,  therefore,  think  that  the  method  of  working  out  the  equi- 
ties of  the  parties  through  the  mass  of  logs  and  lumber  that  came  into 
the  receivers'  possession,  instead  of  confining  it  to  the  lumber  mort- 
gaged in  terms  to  the  intervener  was  an  erroneous  one.  The  interven- 
er lent  its  money  on  the  security  of  certain  lumber  then  in  existence, 
described  in  its  chattel  mortgage.  The  question  is  what  liens,  if  any, 
were  on  this  specific  lumber  on  December  27,  1913,  when  intervener* 
took  its  chattel  mortgage.  Such,  if  any,  as  were,  ranked  the  lien  of  the 
chattel  mortgage.  No  subsequent  ones  could  do  so,  nor  could  any  liens, 
prior  or  subsequent,  on  lumber  other  than  that  described  in  the  chattel 
mortgage. 

[2]  Act  145  of  the  Acts  of  the  General  Assembly  of  Louisiana  of 
1888,  as  amended  by  Act  52  of  1910,  and  Act  23  of  1912,  confers  on 
all  managers,  mechanics,  or  laborers  employed  by  or  working  in  saw- 
mills, planing  mills,  or  shingle  mills  a  lien  or  privil^e  on  all  logs, 
square  timber  or  lumber,  and  all  material  manufactured  in  such  mills, 
where  such  managers,  mechanics,  and  laborers  are  engaged  or  employ- 
ed, for  the  payment  of  their  salaries  or  wages.  Under  this  legislation, 
the  manufactured  lumber  covered  by  intervener's  chattel  mortgage  was 
subject  to  a  lien  in  favor  of  such  managers,  mechanics,  and  laborers  as 
contributed  to  convert  that  specific  lumber  from  standing  timber  into 
manufactured  lumber,  at  least  as  soon  as  the  conversion  was  complete. 
At  the  time  the  intervener's  chattel  mortgage  was  executed  and  record- 
ed, the  timber  described  in  it  had  been  so  converted,  and  was  there- 
fore then  subject  to  such  labor  liens.  The  intervener,  therefore,  took 
as  its  security,  not  the  lumber,  but  the  equity  in  it  over  and  above  the 
labor  liens  that  had  theretofore  attached  to  it. 

[3]  It  is  true  that  it  is  not  possible  to  trace  the  labor  of  each  opera- 
tive into  this  particular  lumber  and  fix  the  separate  amount  due  each 
such  lienholder  thereon,  and  so  determine  the  aggregate.  It  is,  how- 
ever, possible  to  ascertain  the  usual  cost  of  labor  at  this  particular 
mill  a  thousand  feet  for  converting  timber  into  lumber,  and  the  amount, 
so  ascertained,  applied  to  the  quantity  of  lumber  covered  by  the  chat- 
tel mortgage,  and  which  is  shown  to  have  come  into  the  possession  of 
the  receivers,  would  give  the  amount  of  the  labor  liens,  to  which  that 
portion  properly  was  subject  when  the  intervener  accepted  its  chattel 
mortgage. 

[4]  If  the  operatives  of  the  Arkansas  &  Northeastern  Railroad 
Company  contributed  nothing  in  the  way  of  labor  in  converting  the 
standing  timber  into  the  mortgaged  lumber,  then  no  lien  should  be  fas- 
tened on  the  lumber  on  that  account.  Only  such  labor  as  is  within  the 
description  contained  in  Act  145  of  the  Acts  of  1888,  and  which  in  fact 
contributed  in  some  way  to  the  conversion  from  standing  timber  to 
manufactured  lumber  of  the  mortgaged  property,  should  be  considered. 
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The  receivers  have  paid  all  labor  claims  which  were  owing  when 
they  were  appointed.  The  controversy  is  now  between  the  Security 
Trust  Company,  as  trustee  under  the  mortgage  sought  to  be  foreclosed, 
and  the  intervener,  as  holder  of  the  chattel  mortgage.  The  impossi- 
bility of  fastening  a  laborer's  lien  in  favor  of  each  laborer  and  in 
specific  amounts,  as  between  these  contestants,  is  unimportant.  The 
intervener  should  not  be  deprived  of  the  security  it  bargained  for, 
which  was  the  equity  in  the  mortgaged  lumber,  after  satisfying  the 
labor  claims  properly  attributable  to  the  lumber  covered  by  its  mort- 
gage. The  Security  Trust  Company  should  not  cast  on  the  intervener 
the  burden  of  labor  claims  on  the  lumber  other  than  that  covered  b; 
the  chattel  mortgage,  because  the  receivers  were  directed  to  pay 
labor  claims. 

[5]  We  think  that  the  order  directing  such  pa)rment  was  intended 
only  to  affect  the  interest  of  the  Security  Trust  Company,  it  being  the 
sole  party  to  the  record  when  the  master  reported  recommending  that 
the  receivers  make  such  payment,  and  that  the  court  did  not  have  in 
contemplation  the  claim  of  the  intervener  under  the  chattel  mortgage 
to  the  lumber  therein  described,  when  it  confirmed  the  master's  report 
and  directed  the  receivers  to  pay  labor  claims.  The  Security  Trust 
Company,  as  trustee  for  the  bondholders,  had  an  interest  in  the  pay- 
ment of  labor  claims,  in  order  to  preserve  the  corpus  of  the  estate  and 
to  keep  it  a  going  concern,  that  was  wanting  in  the  intervener.  The 
order  was  made  at  its  instance  and  for  its  benefit,  and  it  would  have 
been  forced  to  pay  the  labor  claims,  even  if  there  had  been  no  lumber 
to  resort  to  for  that  purpose. 

[8]  The  effect  of  the  order  of  the  court,  made  upon  the  intervention 
of  the  Bank  of  Bemice,  was  to  establish  its  claim  and  the  chattel  mort- 
gage securing  it  and  to  postpone  for  future  determination  the  relative 
rank  and  priority  of  its  mortgage.  We  do  not  think  that  either  or  both 
of  these  orders  precluded  the  intervener  from  asserting  what  rights,  if 
any,  it  had  to  the  lumber  covered  by  its  chattel  mortgage,  upon  the 
hearing  of  the  rule  to  show  cause. 

The  situation  of  the  defendant's  (the  Summit  Lumber  Company's) 
plant  at  the  time  the  foreclosure  suit  was  filed  and  the  receivers  ap- 
pointed was  such  as  to  have  made  it  necessary  for  the  receivers  to  pay 
the  past-due  wages,  even  if  there  had  been  no  fund  other  than  the 
corpus  to  resort  to  for  that  purpose.  The  defendant  had  abandoned 
the  plant,  leaving  the  laborers  on  the  premises  three  months  in  arrears, 
demanding  payment,  and  threatening  the  destruction  of  the  plant,  if 
it  was  denied  them.  The  plaintiff,  representing  the  bondholders,  ap- 
plied for  the  appointment  of  receivers  to  take  over  the  property  and 
to  operate  it.  It  was  absolutely  necessary  for  the  preservation,  as  well 
as  for  the  future  operation,  of  the  plant  to  pay  past-due  wages.  If 
there  had  been  no  lumber  on  hand  subject  to  labor  liens,  the  necessity 
would  have  been  the  same.  In  that  event,  it  would  have  been  proper 
for  the  District  Court  to  have  ordered  their  payment  out  of  the  corpus 
or  out  of  the  future  earnings  of  the  receivership,  if  there  were  any,  by 
authorizing  the  issue  of  certificates  to  produce  the  ready  money.  This 
was,  in  fact,  done,  to  anticipate  the  sale  of  the  lumber,  and  the  re- 
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ceivers  now  claim  to  have  paid  labor  claims  largely  in  excess  of  the 
amount  realized  from  the  subsequent  sale  of  the  lumber.  Under  these 
circumstances  it  was  clearly  proper  for  the  court  to  have  ordered  the 
pa3rment  of  all  past-due  wages,  regardless  of  the  sufficiency  of  the 
fund  to  be  realized  from  the  sale  of  lumber  for  that  purpose,  and  al- 
though the  corpus  of  the  mortgaged  estate  would  have  to  be  resorted 
to  in  order  to  make  such  pa)mients.  The  bondholders,  through  their 
trustee,  could  not  ask  for  a  receivership,  and  the  operation  of  the 
property  under  it,  without  providing  for  the  wage  claims,  first  out  of 
the  proceeds  of  the  lumber,  and  when  they  were  exhausted,  then  out 
of  the  mortgaged  estate.  As  it  was  proper  and  necessary  for  the  re- 
ceivers to  have  taken  care  of  the  wage  claims,  regardless  of  the  insuffi- 
ciency of  the  proceeds  of  lumber  sales  to  that  end,  it  seems  unimpor- 
tant whether  it  was  primarily  the  duty  of  the  receivers  or  of  the  in- 
tervener to  bring  such  insufficiency,  taking  into  consideration  interven- 
er's claim  on  part  of  the  lumber,  to  the  attention  of  the  court.  In  any 
event,  it  would  have  been  the  duty  of  the  receivers,  under  the  order  of 
the  court,  to  have  paid  all  the  wage  claims,  relying  for  reimbursement 
on  the  proceeds  of  lumber  sales,  as  far  as  they  were  available,  and  upon 
the  corpus,  in  the  event  that  the  proceeds  of  the  lumber  sales  fell  short. 
For  the  reasons  assigned,  the  decree  appealed  from  is  reversed,  and 
the  cause  remanded  to  the  District  Court,  with  directions  that  it  be  re- 
committed to  the  master  to  ascertain  and  report  the  amount  due  the  in- 
tervener and  to  be  paid  to  it  by  preference  by  the  receivers,  in  pur- 
suance of  the  rule  herein  prescribed,  and  for  further  proceedings  in 
conformity  herewith. 


(23ft  Fed.  671) 

ROBINSON  V.  JOHNSON. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    January  11,  1917.) 

No.  4538. 

1.  LiBBL  AND  Slander  ^=>7(1)— Communications  "Libelous  Per  Se." 

A  false  and  unprivileged  pubUcation,  which  tends  to  impair  the  social 
standing  of  a  man,  to  make  him  contemptible  or  ridiculous,  or  to  deprive 
him  of  the  confidence,  good  will,  or  esteem  of  his  fellow  men,  is  "libelous 
per  se,'*  and  damage  is  implied,  and  therefore  a  false  statement  that 
plaintiCT,  while  a  special  Indian  ofilcer  in  the  service  of  the  government, 
had  private  relations  with  cattle  and  water  thieves,  protected  joint  keep- 
ers and  murderers  among  the  Indians,  and  had  relations  with  unsophis- 
ticated Indian  women,  that  he  had  a  record  as  a  jailbird,  tliat  he  was  a 
lying,  thieving,  blackmailing,  moral  reprobate,  and  that  he  had  misused 
government  funds  in  defending  an  Indian,  etc.,  is  libelous  per  se,  many  of 
tiie  charges  being  indictable. 

[Ed.  Note.— For  other  cases,  see  Ldbel  and  Slander,  Cent.  Dig.  {{  17,  23. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
libel.] 

2.  liiBEL  AND  Slander  ^=>39— PRivrLEGE—PUBLiCATioN. 

To  be  privileged  as  a  public  record,  an  entry,  writing,  or  document  must 
have  been  made  by  a  public  ofiicer  in  the  line  of  his  official  duty. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent.  Dig.  §§  124- 
126.] 

'or  other  cases  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  DlgesU  &  Indexes 
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3.  Libel  and  Slander  ^c»3^—Pbivilegb— Public  Docttmbntb. 

Where  defendant,  in  a  publication  attacking  the  character  of  a  fonntt 
special  Indian  officer,  published  only  excerpts  from  a  letter  of  the  Assistant 
Secretary  of  the  Interior,  setting  forth  the  reasons  for  the  officer's  dis- 
missal, but  did  not  print  any  part  of  the  record  tending  to  justify  the  con- 
duct of  the  officer  and  made  false  and  defamatory  charges  and  comments, 
the  publication  is  not  privileged ;  the  privilege  of  publication  by  a  private 
person  of  official  proceedings  requiring  the  publication  to  be  a  fair  and 
accurate  account  of  the  record  or  proceedings. 

[Ed.  Note. — ^For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  §§  124- 
126.]* 

4.  Libel  and  Slandeb  ^=»104(1) — EviDENCE—ADMissiBiLrrr. 

Where  defendant  claimed  that  the  publication  was  privileged,  because 
it  contained  excerpts  from  a  letter  written  by  the  Assistant  Secretary  of 
the  Interior  explaining  plaintiff's  dismissal  as  an  Indian  agent,  reports 
from  the  (Commissioner  of  Indian  Affairs,  immediately  preceding  the  in- 
cident, which  were  highly  commendatory  of  plaintiff's  discretion  and  ef- 
ficiency, were  admissible  in  evidence,  defendant  having  pleaded  good  faith 
and  a  careful  investigation  of  the  facts,  for  it  tended  to  show  that  de- 
fendant, with  an  evil  motive,  picked  out  for  publication  only  that  part  of 
the  record  which  served  his  purpose. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  H  284, 
291.] 

5.  Libel  and  Slandeb  «=>110(1) — ^Publication— Evidence— Admissibilitt. 

Defendant,  in  a  publication,  charged  that  plaintiff,  while  special  Indian 
officer,  was  guilty  of  subornation  of  perjury,  publishing  a  letter  of  the  As- 
sistant Secretary  of  the  Interior  which  assigned  such  reason  as  ground 
for  plaintlfTs  dismissal.  A  trial  was  had  on  an  answer  asserting  the 
truth  of  the  charge.  Held  that,  as  defendant  at  all  times  asserted  the 
truth  of  his  charge,  evidence  of  the  reversal  of  the  Assistant  Secretary's 
determination  prior  to  the  filing  of  the  answer  was  admissible  to  disprove 
the  contention  that  plaintiff  had  been  guilty  of  subornation  of  perjury. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  U  307- 
314.] 

Carland,  Circuit  Judge,  dissenting. 

In  Error  to  the  EHstrict  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri ;  David  P.  Dyer,  Judge. 

Action  by  William  E.  Johnson  against  U.  G.  Robinson.  There  was 
a  judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

C.  B.  Williams,  of  St  Louis,  Mo.  (R.  P.  Williams,  of  St  Louis, 
Mo.,  on  the  brief),  for  plaintiff  in  error. 

John  F.  Green,  of  St.  Louis,  Mo.  (Judson,  Green  &  Henry,  of  St 
Louis,  Mo.,  on  the  brief),  for  defendant  in  error. 

Before  HCM3K  and  GARLAND,  Circuit  Judges,  and  MUNGER, 
District  Judge. 

HOOK,  Circr.it  Judge.  William  E.  Johnson  sued  U.  G.  Robinson 
for  libel  and  recovered  a  judgment.  For  some  years  prior  to  his 
resignation  in  September,  1911,  the  plaintiff  was  in  the  service  of  the 
Indian  Bureau  of  the  Interior  Department  as  chief  special  officer  for 
the  suppression  of  liquor  traffic  among  the  Indians.  At  the  time  of 
the  libelous  publication  he  was  in  the  emplo)mient  of  an  organization 
known  as  the  "Anti-Saloon  League."    The  defendant  was  the  editor 

^=s>FoT  other  cases  see  same  topic  ft  KET-NUMBBR  In  all  Key-Numbered  DlgesU  ft  Indexes 
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and  publisher  of  the  National  Issue,  a  monthly  paper  devoted  to  the 
cause  of  national  prohibition.  The  article  complained  of  was  published 
by  defendant  in  October,  1913.  It  charged  the  plaintiff  directly  or  by 
necessary  inference  with  having  a  "record  for  theft,  attempted  black- 
mail, and  gross  immorality  in  his  early  life  in  college" ;  that  he  ''was 
naturally  vicious  and  devoid  of  principle" ;  that  as  a  real  estate  agent 
"he  swindled  and  defrauded";  that  as  an  editor  of  a  paper  he  had 
■conducted  "a  filth-dispensing,  blackmailing  sheet  so  vile  that  the  gov- 
ernment suppressed  it" ;  that  while  a  special  Indian  officer  in  the  serv- 
ice of  the  government  he  had  private  relations  with  cattle  and  wa- 
ter thieves,  "protected  joint  keepers  and  murderers  among  the  In- 
dians," had  "relations  with  unsophisticated  Indian  women,"  and  had 
been  sued  for  damages  because  of  them ;  that  he  had  a  "record  as  a 
jailbird";  that  he  was  a  "lying,  thieving,  blackmailing,  moral  repro- 
bate" ;  that  he  had  a  "record  with  a  certain  grass  widow,"  in  whose 
affections  he  had  supplanted  another  man,  and  took  her  with  him 
into  several  states,  "while  he  left  his  wife  in  the  East,  until  govern- 
ment officials  put  a  stop  to  the  affair" ;  that  he  had  "relations"  with 
another  unmarried  woman,  whom  the  government  had  discharged  from 
the  service  and  plaintiff  re-employed  "in  violation  of  a  department 
order" ;  that  information  at  hand  showed  "their  relations  to,  and  the 
probable  reason  for,  the  murder"  of  a  certain  Indian  by  another,  and 
"how  desperate  a  defense  they  made  for  their  tool,  rather  than  risk  the 
divulging  of  certain  secrets  he  had  incidentally  or  accidentally  learned" ; 
that  defendant  wanted  a  chance  to  show  how  the  murderer  had  forced 
the  plaintiff  and  the  unmarried  woman  above  mentioned  "to  rush  to 
his  defense  with  money  and  false  testimony."  As  an  explanation  of 
the  meaning  of  this  last  charge  the  article  set  forth  excerpts  from  a 
letter  written  to  the  plaintiff  by  the  First  Assistant  Secretary  of  the 
Interior,  as  follows : 

"You  were  wUling  to  set  up  in  a  court  of  justice  another  defense  for  Cruz 
which  you  knew  to  be  untrue,  and  you  spent  altogether  some  $1,200  of  govern- 
ment money  in  getting  together  a  fictitious  defense."  **The  defense  wliich 
you  were  preparing  to  set  up  was  an  absolutely  false  one."  ♦  ♦  ♦  "It  there- 
fore follows  that  your  payment  of  government  funds  for  this  purpose  was  a 
misuse  of  such  funds."  ♦  ♦  ♦  "You  were  totally  unfit  to  hold  any  position 
involving  the  exercise  of  discretion."  ♦  ♦  ♦  «*xo  be  guilty  of  moral  cow- 
ardice In  an  extreme  measure."  ♦  ♦  ♦  "I,  too,  felt  that  your  Immediate 
discharge  was  fully  warranted." 

The  defenses  set  up  in  defendant's  answer  were  that  the  charges 
in  the  article  and  every  part  of  them  were  true,  and  that  the  publica- 
tion of  those  relating  to  the  letter  of  the  Assistant  Secretary  of  the 
Interior  was  privil^ed,  for  the  reason  that  the  letter  was  a  public 
record  and  defendant  acted  without  malice  after  a  full  investigation 
of  the  facts.  Aside  from  thi5  letter  and  what  it  covered  there  was 
practically  no  attempt  at  the  trial  to  justify  the  publication  by  show- 
ing the  truth  of  the  charges. 

[1]  On  the  face  of  the  petition  the  article  was  manifestly  libelous. 
A  false  and  unprivileged  publication,  which  tends  to  impair  the  so- 
cial standing  of  a  man,  to  make  him  contemptible  or  ridiculous,  or 
to  deprive  him  of  the  confidence,  good  will,  or  esteem  of  his  fellow 
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men,  is  libelous,  and  damage  is  implied.  Van  Wiginton  v.  Pulitzer 
Pub.  Co.,  218  Fed.  795,  134  C.  C.  A.  483.  Some  of  the  charges  in  the 
article  before  us  were  of  the  commission  of  indictable  crimes,  all  of 
them  of  a  most  serious  character.  Much  less  would  have  been  acticwi- 
able  per  se.  Peck  v.  Tribune  Co.,  214  U.  S.  185,  29  Sup.  Ct.  554,  53 
L.  Ed.  960,  16  Ann.  Cas.  1075. 

[2,  3]  It  is  urged  that  the  letter  of  the  Assistant  Secretary  of  the 
Interior  was  a  public  record,  and  that  the  jury  should  have  been  in- 
structed that  defendant's  publication  of  the  excerpts  from  it  was  priv- 
ileged. To  be  a  public  record,  an  entry,  writing,  or  document  must 
be  what  the  term  implies.  It  must  have  been  made  in  the  line  of  offi- 
cial duty.  It  is  not  enough  that  he  who  made  it  happened  to  be  an 
official,  nor  that  it  was  lodged  among  the  records  of  a  public  office. 
We  shall  assume,  however,  the  status  claimed,  though  there  was 
evidence  to  the  contrary.  The  privilege  of  participants  in  judicial, 
legislative,  and  administrative  proceedings  should  not  be  confused  with 
the  privilege  of*  private  individuals,  who  make  them  the  subject  of 
publication  to  the  detriment  of  others.  There  are  well-defined  limi- 
tations upon  the  latter.  The  privilege  of  publication  by  newspaper  or 
otherwise  by  an  unofficial  person  requires  that  the  article  be  a  fair  and 
accurate  account  or  transcript  of  the  record  or  proceeding.  If  they 
be  distorted,  or  but  partly  set  forth,  to  give  an  evil  aspect,  or  are  ac- 
companied by  false  and  defamatory  comments,  there  is  no  protection. 
Dorr  V.  United  States,  195  U.  S.  138,  24  Sup.  Ct.  808,  49  L.  Ed.  128, 
1  Ann.  Cas.  697,  is  quite  in  point.  There  an  unfair  newspaper  re- 
port of  an  incident  at  a  trial  in  court  contained  head  lines  in  large 
type: 

**Traltor,  Seducer,  and  Perjurer.  Sensational  Allegations  against  Com- 
missioner Legarda,"  etc 

It  was  held  that  the  publication  was  not  privileged.  The  case  arose 
under  a  Philippine  libel  act  which,  however,  did  not  change  the  com- 
mon law  in  the  particular  under  consideration  here.  The  instruction 
requested  by  defendant  in  the  case  before  us  was  properly  refused.  It 
was  for  an  absolute  privilege  and  immunity,  without  the  qualifying  con- 
ditions made  necessary  by  the  evidence  in  the  case. 

[4]  Complaint  is  made  of  the  admission  in  evidence  of  certain 
records  of  the  Interior  Department.  They  were  reports  of  the  Commis- 
sioner of  Indian  Affairs  for  the  years  1907-1910,  immediately  pre- 
ceding the  year  in  which  the  letter  of  the  Assistant  Secretary  was  writ- 
ten. They  were  commendatory  of  the  plaintiff's  discretion  and  effi- 
ciency as  an  official  and  his  devotion  to  public  duty.  Without  more, 
the  evidence  was  admissible  on  the  question  of  privilege.  It  tended 
to  show  that  defendant,  who  pleaded  good  faith  and  a  careful  inves- 
tigation of  the  facts,  had  with  an  evil  motive  picked  out  for  publication 
the  part  of  a  record  which  served  his  purpose. 

[5]  Complaint  is  also  made  of  the  admission  in  evidence  of  a  record 
of  the  department  showing  a  reversal  of  the  prior  action  shown  by 
the  letter  of  the  Assistant  Secretary.  The  particular  objection  was 
that  the  reversal  occurred  after  the  libel,  and  after  the  action  was 
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brought.  It  may  be  observed  here  that  defendant  did  not  confine  his 
publication  to  an  ordinary  recital  of  the  letter  of  the  Assistant  Secre- 
tary ;  but  he  himself  made  the  positive  charge  of  sulx)mation  of  per- 
jury under  specially  degrading  circumstances.  The  letter  of  the  As- 
sistant Secretary  was  set  out,  as  he  said,  to  show  what  he  meant. 
The  defendant  made  thfe  libelous  charge  and  used  the  letter  to  explain 
it.  Again  the  trial  proceeded  upon  an  amended  answer,  which  defend- 
ant filed  after  the  department  had  reversed  its  prior  action  and  excul- 
pated the  plaintiff.  In  this  answer  the  defendant  asserted  in  detail  and 
in  the  present  tense  the  truth  of  his  charges.  And  when  the  evidence 
in  question  was  offered  and  received,  he  did  not  seek  to  qualify  its 
effect  by  objection  or  request  for  instruction,  but  insisted  upon  its  ab- 
solute exclusion.  In  effect  he  still  maintained  that  his  charge  of  sub- 
ornation of  perjury  against  the  plaintiff  was  true,  after  the  record 
foundation  for  it,  assuming  it  had  one,  had  conclusively  disappeared. 
He  did  not  say  he  was  ignorant  of  the  later  record,  nor  that  he  was 
surprised  by  the  evidence.  He  stuck  to  his  post  to  the  end,  still  main- 
taining that  the  plaintiff  was  guilty  as  he  charged  him  to  be.  We  do 
not  think  error  was  committed  in  this  particular.  There  is  nothing 
else  in  the  case  that  requires  mention. 
The  judgment  is  affirmed. 

GARLAND,  Circuit  Judge  (dissenting).  The  alleged  libelous  article 
was  published  in  October,  1913,  and  a  portion  of  the  same  was  an 
excerpt  from  a  letter  of  the  Assistant  Secretary  of  the  Interior.  The 
excerpt  charged  Johnson  with  the  misuse  of  government  money  in 
the  defense  of  one  Cruz.  On  April  21,  1914,  the  Acting  Secretary  of 
the  Interior  approved  the  recommendation  of  the  Commissioner  of 
Indian  Affairs  that  Johnson's  account  for  expenses  in  the  Cruz  case 
be  allowed.  At  the  trial  counsel  for  Johnson  offered  in  evidence  the 
record  showing  this  allowance.  It  was  objected  to  as  incompetent,  but 
no  exception  was  taken.  Counsel  for  Robinson,  however,  requested 
the  court  to  charge  the  jury  as  follows: 

'*Tlie  court  instructs  the  Jury  that  in  making  up  your  verdict  in  this  case 
you  will  not  consider  the  evidence  offered  and  introduced  by  the  plaintiff  that 
plaintiff's  accounts  concerning  the  Juan  Cruz  trial  were  passed  upon  and  ap- 
proved by  the  Department  of  the  Interior  after  the  publication  of  the  article 
in  question;    such  accounts  being  approved  during  the  year  1914." 

This  request  was  refused,  and  an  exception  taken  to  the  ruling. 
The  record  was  not  admissible  on  the  question  of  good  faith,  as  it  was 
not  in  existence  when  the  alleged  libel  was  published.  It  is  said  that 
it  was  admissible  on  the  question  of  malice.  December  14,  1914,  three 
days  before  the  trial  of  the  case,  Robinson  filed  an  amended  answer, 
asserting  the  truth  of  the  libel.  The  trial  court,  in  reference  to  the 
refusal  of  the  charge  requested,  charged  the  jury  as  follows: 

"I  may  say  to  you  in  regard  to  instruction  No.  10  in  reference  to  the  review 
of  approval  of  these  accounts  of  the  plaintiff,  I  have  noted  the  reason  on  the 
instruction  as  to  why  I  did  not  give  it.  So  far  as  these  matters  were  transpir- 
ing and  were  matters  of  public  record  in  the  Department  of  the  Interior  at 
Washington  when  this  amended  answer  was  filed,  this  defendant  had  notice, 
or  could  have  had  notice,  of  the  pubUc  flies  at  Washington  at  that  time,  show- 
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ing  what  had  heen  done  in  reference  to  this  matter,  before  this  answer  was 
filed,  and  it  was  for  that  reason  I  refused  it,  and  it  was  for  that  reascMi  alone 
that  I  let  the  testimony  in  originally.  So  you  will  understand  my  position. 
If  this  had  all  happened  after  the  answer  was  filed,  the  testimony  would  have 
been  clearly  incompetent,  In  my  judgment." 

The  court  said  in  the  charge  that  the  defendant  had  notice,  or  could 
have  had  notice,  of  the  record  at  the  time  the  amended  answer  was 
filed.  There  was  no  evidence  that  the  defendant  had  actual  notice 
of  the  record,  nor  was  it  constructive  notice.  I  am  unaware  of  any 
rule  of  law  that  would  have  required  the  defendant  to  search  the 
records  at  Washington  before  amending  his  answer.  Nothing  was 
said  to  the  jury  by  the  court  as  to  the  subject  concerning  which  the 
court  held  the  record  to  be  admissible,  and  the  jury  no  doubt  con- 
sidered the  evidence  as  bearing  either  upon  the  question  of  good  faith 
in  connection  with  the  original  publication  or  as  to  the  falsity  of  the 
charge.  I  think  the  evidence  was  clearly  inadmissible,  and  it  must 
have  been  prejudicial. 

For  this  reason,  I  think  the  case  should  be  reversed,  and  a  new  trial 
ordered. 


(239  Fed.  676) 

GUGEL  et  al.  v.  NEW  ORLEANS  NAT.  BANK.* 

(Circuit  CJourt  of  Appeals,  Fifth  Circuit.    February  22,  1917.) 

No.  2906. 

1.  CoNSTmmoNAi.  Law  ^=>48— Construction  op  Statutes. 

Where  a  statute  is  susceptible  of  two  constructions,  one  of  which  works 
out  more  reasonable  results  and  in  no  way  infringes  the  Constitution, 
that  construction  will  be  adopted. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  CJent  Dig.  {  46; 
Statutes,  Cent  Dig.  §  56.] 

2.  Bankruptcy  ^c»368— Fees  op  Officers— Construction. 

Bankr.  Act  July  1,  1898,  c.  541,  30  Stat.  544,  as  amended  by  Act  June 
25,  1910,  c.  412,  36  Stat.  838,  provides  that  the  trustee  shall  receive  com- 
missions on  all  moneys  disbursed  or  turned  over  to  any  person  including 
llenholders.  The  amendment  added  the  provisions  as  to  lienholders.  Sec- 
tion 67d  (Comp.  St  1913,  §  9651)  declares  that  liens  given  or  accepted  in 
good  faith,  and  not  in  contemplation  of  or  in  fraud  of  the  act  or  for  a 
present  consideration  shall  not  be  affected  by  the  act  Held  that  on  sale 
of  personal  and  real  property  on  which  there  were  liens  and  mortgages 
greater  in  amount  than  the  sum  received  from  the  sale  in  bankruptcy  pro- 
ceedings free  from  liens,  the  trustee  is  not  entitled  to  the  commissions 
provided  for,  despite  the  amendment,  its  language  merely  relating  to  the 
basis  of  computation  of  the  commissions,  and  having  no  reference  to  the 
source  from  which  payment  is  to  be  made;  but  where  there  is  a  real  or 
apparent  equity  in  incumbered  property  of  a  bankrupt  estate,  and  reason- 
able grounds  for  administering  it  in  bankruptcy,  the  lienholder  should  be 
charged  with  the  reasonable  costs  of  such  proceedings  in  the  bankruptcy 
court  as  are  appropriate  to  foreclosing  the  lien  and  selling  the  incumbered 
property. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  CJent.  Dig.  §  571,] 

^s>For  otber  cases  see  lame  topic  A  KEY-NUMBER  In  all  Key-Numbered  DlgesU  ft  Indexes 
•Rehearing  denied  April  12.  1917. 
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8,  Bankruptcy  «=>258— Sale  of  Propebty— Proceedings— Liens. 

Where  a  lienholder  accepted  service  of  a  petition,  filed  in  the  bank- 
ruptcy proceeding  of  the  owner,  to  sell  the  property  free  from  liens,  such 
acceptance  amounts  to  a  consent  to  that  mode  of  disposition. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  358,  359,  362.J 

4.  Bankruptcy  ^=>223,  482(1) — Fees— Right  to. 

Where  a  trustee  in  bankruptcy  is  not  entitled  to  statutory  commissions 
for  general  administration  of  the  estate  out  of  the  proceeds  of  the  sale  of 
mortgaged  property,  which  amount  to  less  than  the  liens,  the  referee 
is  entitled  to  no  commissions,  and  the  trustee  cannot  take  credit  for  coun- 
sel fees  for  services  unconnected  with  the  sale  of  the  property. 
[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  874-897.1 

6.  Bankruptcy   ^=»323— Provable   Claims— Mortgages— Attorneys*    Fees- 
Legal  Proceedings. 

Where  a  mortgage  note  provided  for  a  10  per  cent  attorney's  fee  in 
case  it  should  become  necessary  to  institute  legal  proceedings  for  the 
collection  of  the  note  or  any  part  thereof,  the  mortgagee  was  not  entitled 
to  such  fee,  though  placing  the  note  in  attorney's  hands,  where  on  bank- 
ruptcy of  the  mortgagor  the  property  was  with  consent  of  the  llenholders 
sold  free  from  liens  by  the  bankruptcy  court,  for  no  legal  proceedings  for 
foreclosure  were  instituted. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  H  503,  505,  513.] 

Petition  to  Superintend  and  Revise  from  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Louisiana ;  Rufus  E.  Poster, 
Judge. 

In  the  matter  of  the  bankruptcy  of  Hector  Francis  Crosier.  On 
opposition  of  the  New  Orleans  National  Bank,  the  claims  of  Andrew 
G.  Gugel,  trustee  in  bankruptcy,  and  others,  for  commissions  and  at- 
torney's fees  were  denied,  and  the  trustee  and  others  petition  to  super- 
intend and  revise.    Petition  denied. 

The  mortgage  note  referred  to  provided  that : 

"In  case  it  shaU  become  necessary  to  institute  legal  proceedings  for  the 
recovery  of  the  amount  of  said  note,  or  any  part  thereof,  the  purchaser  binds 
and  obligates  itself  to  pay  the  fees  of  the  attorney  at  law  who  may  be  em- 
ployed for  that  purpose,  which  fees  are  hereby  fixed  at  10  per  cent,  of  the 
amount  which  may  be  due." 

Edwin  T.  Merrick,  Ralph  J.  Schwarz,  John  Dymond,  Jr.,  and  A. 
Giffen  Levy,  all  of  New  Orleans,  La.,  for  petitioners. 

Gustave  Lemle  and  W.  Catesby  Jones,  both  of  New  Orleans,  La., 
for  respondent. 

Before  WALKER,  Circuit  Judge,  and  GRUBB,  District  Judge. 

GRUBB,  District  Judge.  This  is  a  petition  to  superintend  and  re- 
vise an  order  of  the  District  Court  for  the  Eastern  District  of  Louisi- 
ana, the  effect  of  which  was  to  disallow  the  referee  and  trustee  com- 
missions and  the  attorney  for  the  trustee  a  fee  out  of  the  proceeds 
of  the  sale  of  personal  and  real  property,  on  which  there  were  liens 
and  mortgages  greater  in  amount  than  the  amount  realized  from 
the  sale  of  the  property.  The  District  Judge  allowed  to  the  trustee 
the  amount  it  would  have  been  required  to  expend  to  foreclose  the 
liens  in  the  state  court,  but  disallowed  commissions  based  on  the  gen- 

^s>For  oUier  cases  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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eral  administration  of  the  estate  by  the  referee  and  trustee  and  the 
general  attorney's  fee  for  counsel  for  the  trustee.  The  District  Court 
also  declined  to  recognize  the  daimed  right  of  the  holder  of  the  first 
mortgage  to  an  attorney's  fee,  out  of  the  proceeds  of  the  sale,  of  10 
per  cent.,  as  provided  for  in  the  mortgage  note.  These  are  the  two 
questions  presented  for  review. 

[1^  2]  The  contention  of  the  trustee  is  that,  whatever  may  have  been 
the  law  before  the  amendment  of  June  25,  1910,  to  the  Bankruptcy 
Act,  as  to  the  right  of  the  trustee  to  commissions  and  attorney's  fees 
to  be  paid  out  of  the  funds  realized  from  the  sale  of  the  mortgaged 
property,  though  the  funds  were  insufficient  to  satisfy  the  mortgage 
liens  on  it,  the  matter  is  set  at  rest  by  that  amendment,  which  provides 
that  trustees  shall  receive  commissions  on  all  moneys  disbursed  or 
turned  over  to  any  person,  including  lienholders.  If  the  reference  in 
the  added  words  is  to  the  source  of  payment,  the  language  is  un- 
doubtedly broad  enough  to  include  payment  at  the  expense  of  the 
lienholder.  However,  there  seem  to  be  two  possible  constructions  that 
may  be  given  the  language — one,  that  it  relates  to  the  basis  of  com- 
putation of  the  commission,  and  has  no  reference  to  the  source  from 
which  payment  is  to  be  made ;  and  the  other,  that  it  has  reference  to 
the  source  of  payment  as  well.  There  is  nothing  in  the  language  of 
the  amendment  that  would  force  the  latter  construction.  It  is  nec- 
essary, therefore,  to  look  beyond  the  language  to  the  purpose  to  be 
subserved  and  the  results  that  follow  from  the  respective  constructions, 
in  order  to  reach  a  conclusion. 

The  purpose  of  Congress  was  evidently  to  increase  the  compensa- 
tion of  the  trustee,  but  not  necessarily  at  the  expense  of  lienholders 
and  with  the  effect  of  displacing  their  liens.  Section  67d  forbids  such 
k  construction.  The  purpose  to  increase  is  worked  out  by  enlarging 
the  basis  of  computation,  so  as  to  include  amounts  paid  or  turned  over 
to  lienholders,  upon  which,  before  the  amendment,  commissions  were 
not,  in  many  districts,  computed,  even  where  the  payments  of  commis- 
sions, when  so  computed,  were  to  be  made  out  of  the  fund  going  to 
unsecured  creditors.  There  was,  therefore,  a  field  of  operation  for 
the  amendment  without  attributing  to  it  the  effect  to  displace  liens  and 
mortgages.  To  give  it  this  broader  construction  would  have  the  effect 
of  imposing  on  the  lienholder  the  burden  of  the  expense  of  the  gen- 
eral administration  of  the  bankrupt  estate,  in  which  he  has  no  interest 
and  from  which  he  derives  no  benefit.  We  cannot  think  that  Con- 
gress intended  any  such  inequitable  result.  Imposing  upon  the  lien- 
holder the  burden  of  the  cost  of  the  general  administration  of  an  in- 
solvent estate,  when  he  has  ample  security  for  his  debt,  is  a  denial  of 
an  adequate  remedy  for  the  collection  of  the  debt  secured  by  the 
lien.  Certainly  a  construction  involving  such  a  result  would  not  be 
adopted  by  the  court,  unless  the  language  of  the  amendment  forced  it 

The  language  of  the  amendment  being  susceptible  of  the  two  con- 
structions, we  do  not  hesitate  to  attribute  to  it  that  which  works  out 
the  more  reasonable  results,  viz.  that  it  was  intended  to  furnish  an 
enlarged  basis  for  the  computation  of  the  trustee's  commissions,  but 
was  not  intended  to  affect  the  source  of  payment,  so  as  to  displace 
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liens  in  violation  of  the  provisions  of  section  67d,  as  amended  and 
re-enacted  in  1910.  The  case  of  In  re  Breakwater  Co.  (D.  C.)  220 
Fed.  226,  is  not  in  conflict  with  our  conclusion.  In  that  case  there 
was  a  fund  going  to  unsecured  creditors,  out  of  which  the  commissions 
based  on  the  amount  disbursed  to  lienholders  were  to  be  paid.  The 
objection  to  the  allowance  of  the  commissions  did  not  come  from  a 
lienholder,  but  from  an  unsecured  creditor  of  the  bankrupt. 

It  does  not  follow  that  the  trustee  is  never  entitled  to  compensation, 
where  he  sells  mortgaged  property,  and  where  the  property  sells  for 
no  more  than  enough  to  pay  the  liens  on  it.  If  there  is  a  real  or  ap- 
parent equity  in  the  property  for  the  estate,  and  so  reasonable  grounds 
for  administering  it  in  bankruptcy,  the  lienholder  should  be  charged 
with  the  reasonable  costs  of  such  proceedings  in  the  bankruptcy  court 
as  are  appropriate  to  foreclosing  the  lien  and  selling  the  incumbered 
property,  but  not  with  the  commissions  and  expenses  of  the  officers 
of  the  bankruptcy  court  incurred  in  the  general  administration  of 
the  estate  in  bankruptcy,  from  which  the  lienholders  receive  no  bene- 
fit. This  was  the  holding  of  the  Court  of  Appeals  for  the  Ninth  Cir- 
cuit in  the  case  of  In  re  Williams'  Estate,  156  Fed.  934,  84  C.  C.  A. 
434,  and  we  think  it  is  the  rule  that  should  prevail  under  the  amend- 
ment of  June  25,  1910,  as  well  as  under  the  original  act  of  1898.  In 
that  case  the  court  said  (156  Fed.  939,  84  C.  C.  A.  439); 

"By  coming  into  the  bankruptcy  court,  therefore,  the  holder  of  a  vaUd  lien 
upon  the  estate  of  a  bankrupt  comes  into  an  appropriate  place  and  into  a 
court  amply  able  to  enforce  and  protect  his  rights.  By  doing  so  the  lienhold- 
er waives  none  of  his  rights.  The  enforcement  of  his  lien  in  another  court 
would  entail  upon  the  proceeds  of  the  property  upon  which  the  lien  exists  the 
p'ayment  of  the  appropriate  court  costs;  and  so,  in  the  enforcement  of  such 
lien  in  a  court  of  bankruptcy,  the  proceeds  of  the  property  of  the  bankrupt 
upon  which  such  lien  exists  is  properly  chargeable  with  the  costs  of  such 
court  appropriate  to  such  enforcement,  but  with  no  other  or  further  costs. 
They  are  not  chargeable  with  the  general  costs  of  the  administration  of  the 
bankrupt's  estate,  such  as  the  services  of  a  receiver  in  carrying  on  the  business 
of  the  bankrupt,  the  expenses  and  losses  of  such  business,  the  fees  of  the  at- 
torney for  such  receiver,  the  general  fees  of  the  trustee  or  those  of  his  at- 
torney. If  so,  the  valid  lien  upon  the  estate  of  the  bankrupt,  which  the  bank- 
ruptcy act  expressly  declares  shall  be  unaffected  by  any  of  its  provisions, 
might  very  readily  be  destroyed,  as  it  would  unquestionably  be,  should  such 
costs  equal  or  exceed  the  proceeds  in  cases  like  the  present  where  the  aggre- 
gate amount  of  the  vaUd  liens  exceeds  the  proceeds  of  the  entire  estate  of  the 
bankrupt." 

[3,  4]  In  this  case  there  was  an  apparent  equity  in  the  incumbered 
properly  to  the  bankrupt  estate,  and  the  District  Court  properly  allowed 
the  trustee  the  reasonable  cost  of  selling  the  incumbered  property, 
measuring  it  by  the  usual  cost  in  the  state  court  of  foreclosing  the 
liens.  The  lienholder  consented  that  the  property  be  sold  on  such  terms, 
when  it  accepted  th^  service  of  the  petition  to  sell  free  from  liens.  If 
the  trustee  is  not  entitled  to  his  statutory  commissions  for  general  ad- 
ministration of  the  estate  out  of  the  proceeds  of  the  sale  of  the  mort- 
gaged property,  a  fortiori  the  referee  is  not.  Nor  is  the  trustee  entitled 
to  take  credit  for  counsel  fees  for  services  unconnected  with  the  sale 
of  the  property. 

152  C.O.A.-~33 
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[5]  As  to  the  right  of  the  first  mortgagee  to  be  allowed  an  attorney's 
fee  of  10  per  cent.,  as  provided  in  his  mortgage  note,  it  is  sufficient  to 
say  that  in  our  opinion  the  occasion  which  called  that  provision  into 
eflfect  had  not  arisen  under  the  facts  in  this  case  when  the  petition  in 
bankruptcy  was  filed,  since  there  were  no  legal  proceedings  insti- 
tuted on  the  note  or  mortgage  before  the  petition  in  bankruptcy  was 
filed  or  thereafter.  The  sale  free  from  liens  in  the  bankruptcy  court 
was  not  the  equivalent,  in  this  respect,  of  a  foreclosure  by  the  mcwt- 
gagee  of  the  mortgage  lien.  Merely  placing  the  note  in  an  attorney's 
hands  did  not  fix  the  liability,  which,  as  we  construed  the  terms  of  tihe 
note,  depended  upon  the  rendition  of  legal  services.  The  case  of  In 
re  Roche,  101  Fed.  956,  42  C.  C.  A.  115,  decided  by  this  court,  sup- 
ports our  conclusion. 

The  petition  to  superintend  and  revise  is  denied. 


(239  Fed.  680) 

AMERICAN  SURETY  CO.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    February  21,  1917.    Rehearing  De- 
nied March  30,  1917.) 

No.  2965. 

1.  Cbhonal  Law  ^=>1076(3) — Wbit  of  E^brob — Bond— Payment  of  Costs. 

Rev.  St.  §  974  (CJomp.  St.  1913,  §  1615),  provides  that,  on  every  convictioQ 
for  an  offense  not  capital,  the  court  may  in  its  discretion  award  that  the 
defendant  shall  pay  the  costs  of  the  prosecution.  Judicial  CJode  (Act 
March  3,  1911,  c.  231)  §  128,  36  Stat.  1133  (Comp.  St.  1913,  §  1120),  author- 
izes  the  Circuit  Court  of  Appeals  to  review  final  decisions  of  the  District 
Ck>urt,  whether  such  decisions  are  in  civil  or  criminal  cases.  Rev.  St.  f 
1000  (0)mp.  St  1913,  §  1660),  provides  that  every  Justice  or  judge  sijniing 
a  citation  on  any  writ  of  error  shall  t^ke  security  that  the  plaintiff  in 
error  shall  prosecute  his  writ  to  effect,  and  if  he  fail  to  make  his  plea 
good  shall  answer  to  all  costs,  where  the  writ  of  error  is  not  a  supersedeas. 
Act  Feb.  6,  1889,  c.  113,  |  6,  25  Stat.  656  (Comp.  St.  1913,  §  1703),  provides 
that  a  writ  of  error  shall  be  allowed  as  of  right  and  without  security  in 
capital  cases.  Heldy  that  Rev.  St.  §  1000.  applied  to  writs  of  error  in 
criminal  as  well  as  in  civil  cases,  where  the  court  had  exercised  the  dis- 
cretion given  it  to  adjudge  the  costs  against  defendant,  and  a  bond  given 
to  secure  the  prosecution  of  a  writ  of  error  from  such  judgment  and  the 
payment  of  costs,  though  the  writ  was  not  made  a  supersedeas,  is  valid. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  C^nt.  Dig.  ^  2710, 
320L] 

2.  Cbiminal  Law  ^=>1004 — Review — ^Natubb  of  Right. 

The  right  to  an  appellate  review  of  a  conviction  in  a  criminal  case  does 
not  exist,  except  by  virtue  of  a  statute  conferring  it,  and  the  exercise  of 
the  right  is  dependent  on  compliance  with  the  statutory  requirements  pre- 
scribed therefor. 

3.  Ooubts  ^==>92 — Rules  of  Decision — Opinion  of  Supbemk  Coubt — Dicta. 

Expressions  found  in  opinions  of  the  Supreme  Court  cannot  be  given 
the  effect  of  authoritative  rulings  (m  questions  not  involved  in  the  particu- 
lar cases  respectively  dealt  with. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  {  335.] 
^=»For  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Ke7-Numl>«r«a  DlgasU  ft  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Louisiana;   Aleck  Boarman,  Judge. 

The  Waters-Pierce  Oil  Company  was  convicted  of  a  crime,  and  ad- 
jud^gfed  to  pay  a  fine  and  costs  of  the  prosecution,  and  gave  bond,  on 
which  the  American  Surety  Company  was  surety,  conditioned  on  prose- 
cuting its  writ  of  error  and  paying  all  costs,  if  it  failed  to  make  its 
plea  good.  From  a  judgment  against  the  surety  for  the  amount  of 
the  costs  of  the  prosecution,  the  surety  brings  error.     Affirmed. 

J.  D.  Johnson,  of  St.  Louis,  Mo.,  and  J.  D.  Wilkinson,  of  Shreve- 
port,  La.,  for  plaintiff  in  error. 

Geo.  Whitfield  Jack,  U.  S.  Atty.,  of  Shreveport,  La.  (Robert  A 
Hunter,  Asst.  U.  S.  Atty.,  of  Shreveport,  La.,  on  the  brief),  for  the 
United  States. 

Before  WALKER,  Circuit  Judge,  and  GRUBB,  District  Judge. 

WALKER,  Circuit  Judge.  The  Waters-Pierce  Oil  Company  was 
convicted  of  rebating,  and  was  adjudged  to  pay  a  fine  and  all  costs 
of  the  prosecution.  A  writ  of  error  to  review  that  judgment  was  al- 
lowed upon  the  defendant  therein  giving  bond  according  to  law  in  the 
sum  of  $2,000  without  supersedeas.  Pursuant  to  that  order  a  bond 
was  gfven,  with  condition: 

"That  if  said  Waters-Pierce  Oil  Company  shall  prosecute  said  writ  of  error 
to  effect,  and  answer  all  cost  if  it  fail  to  make  the  said  plea  good,  then  the 
above  obligation  to  be  void ;   else  to  remain  In  full  force  and  effect." 

The  judgment  of  conviction  was  affirmed  by  this  court.  The  present 
writ  of  error  presents  for  review  a  judgment  against  the  surety  on 
the  above-mentioned  bond  for  the  amount  of  the  costs  of  the  prose- 
cution which  had  been  adjudged  against  the  principal  in  that  bond. 
The  surety  denied  liability  on  said  bond  on  the  ground  that  it  was 
executed  without  authority  of  law  and  was  without  consideration,  be- 
cause the  Waters-Pierce  Oil  Company  was  entitled  as  a  matter  of 
right,  and  without  being  required  to  give  any  bond,  to  the  writ  of 
error  to  secure  a  review  of  the  judgment  convicting  it  of  a  criminal 
oflPense. 

[1]  The  part  of  the  judgment  of  conviction  which  awarded  costs 
against  the  defendant  therein  was  authorized  by  the  statute  (R.  S.  § 
974  [Comp.  St.  1913,  §  1615]),  which  provides  that: 

**When  Judgment  is  rendered  against  the  defendant  in  a  prosecution  for 
any  fine  or  forfeiture  incurred  under  a  statute  of  the  United  States,  he  shall 
be  subject  to  the  payment  of  costs ;  and  on  every  conviction  for  any  other  of- 
fense not  capital,  the  court  may,  in  its  discretion,  award  that  the  defendant 
shall  pay  the  costs  of  the  prosecution." 

The  appellate  jurisdiction  of  this  court  to  review  that  judgment  is 
conferred  by  a  statute  which  is  applicable  alike  to  final  decisions  in  the 
district  courts,  whether  such  decisions  are  in  civil  or  criminal  cases. 
Judicial  Code,  §»  128. 

"Every  Justice  or  Judge  signlug  a  citation  on  any  writ  of  error,  shall,  ex- 
cept in  cases  brought  up  by  the  United  States  or  by  direction  of  any  depart- 
ment of  the  government,  tal^e  good  and  sufficient  security  that  the  plaintiff  in 
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error  or  the  appellant  shall  prosecute  his  writ  or  appeal  to  effect,  and,  if  he 
fall  to  make  his  plea  good,  shall  answer  all  damages  and  costs,  where  the 
writ  Is  a  supersedeas  and  stays  execution,  or  all  costs  only  where  it  is  not  a 
supersedeas  as  aforesaid."    R.  S.  §  1000  (Comp.  St.  1913,  {  1660). 

Nothing  in  the  lan^age  of  the  provision  just  quoted  indicates  an 
intention  to  confine  the  operation  of  it  to  civil  cases.  It  is  not  applica- 
ble to  a  writ  of  error  on  a  conviction  of  a  crime  punishable  by  death, 
because  another  statute  (25  Stat.  656)  provides  that: 

"Every  such  writ  of  error  shall  be  allowed  as  of  right  and  without  the  re- 
quirement of  any  security  for  the  prosecution  of  the  same  or  for  costs." 

On  a  writ  of  error  in  such  a  case  a  bond  for  costs  cannot  properly 
be  prescribed,  as  the  statute  forbids  it.  And  it  may  be  that  the  pro- 
vision for  taking  security  for  costs  on  a  writ  of  error  which  is  not 
a  supersedeas  is  not  applicable  to  a  judgment  which  does  not  award 
costs,  such  as  a  judgment  in  a  criminal  case  in  which  the  trial  court,  in 
the  exercise  of  the  discretion  with  which  it  is  vested,  refrains  from 
adjudging  the  costs  of  the  prosecution  against  the  defendant.  It  may 
be  inferred  that  the  provision  for  securing  damages  and  costs,  both 
or  one  only,  according  as  the  writ  is  or  is  not  a  supersedeas,  was  not 
intended  to  apply  to  a  case  in  which  the  judgment  to  be  reviewed  does 
not  involve  either  damages  or  costs,  such  as  a  judgment  of  conviction 
which  imposes  imprisonment  only,  on  a  review  of  which  no  costs  are 
allowable  in  this  court.  See  subdivision  4  of  rule  31  of  this  court  (150 
Fed.  XXXV,  79  C.  C.  A.  xxxv).  But  when  the  criminal  case  is  one 
in  which  the  costs  of  the  prosecution  may  be  awarded  against  the  de- 
fendant, and  they  are  so  awarded,  a  writ  of  error  to  review  such  judg- 
ment is  not  within  any  express  or  implied  exception  to  the  provision 
of  section  1000  of  the  Revised  Statutes  requiring  the  justice  or  judge 
signing  a  citation  on  a  writ  of  error  which  is  not  a  supersedeas  to 
take  good  and  sufficient  security  that  the  plaintiff  in  error  shall  prose- 
cute his  writ  to  effect,  and,  if  he  fail  to  make  his  plea  good,  shall  an- 
swer all  costs.  The  only  provision  we  have  found  which  entitles  a 
defendant  in  a  criminal  case,  who  is  not  a  pauper,  to  a  writ  of  error 
as  a  matter  of  right  and  without  the  requirement  of  any  security  for 
the  prosecution  of  the  same  or  for  costs  is  the  above-quoted  statute, 
which  is  applicable  only  to  a  conviction  of  a  crime  punishable  by  death. 

[2]  The  right  to  an  appellate  review  of  a  judgment  of  conviction 
in  a  criminal  case  does  not  exist,  except  by  virtue  of  a  statute  con- 
ferring it,  and  the  effective'  exercise  of  the  right  is  dependent  upon  a 
compliance  with  applicable  requirements  prescribed  pursuant  to  the 
statute  governing  the  proceedings  by  which  the  remedy  may  be  invoked 
A  statute  (R.  S.  §  1000),  the  terms  of  which  are  as  applicable  to  a 
criminal  as  to  a  civil  case,  requires  the  justice  or  judge  signing  a  cita- 
tion on  a  writ  of  error  which  is  not  a  supersedeas,  in  a  case  not  with- 
in any  exception  stated  or  to  be  implied,  to  take  security  that  the  plain- 
tiff in  error  shall  prosecute  his  writ  to  effect  and  pay  all  costs.  As 
the  judgment  of  conviction  against  the  Waters-Pierce  Oil  Company 
awarded  against  it  the  costs  of  the  prosecution,  and  as  the  case  was 
not  within  any  exception  to  that  statute,  the  judge  signing  the  citation 
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on  the  writ  of  error  without  a  supersedeas  to  review  that  judgment 
was  authorized  to  take  the  bond  in  question.  The  effect  of  the  stat- 
ute was  to  make  a  compliance  with  the  requirement  of  security  for 
costs  a  condition  precedent  to  the  acquisition  of  the  right  to^n  allow- 
ance of  the  writ  without  a  supersedeas  and  the  signing  of  a  citation 
thereon.  The  condition  may  be  as  applicable  to  a  criminal  case  not 
within  any  express  or  implied  exception  to  the  provision  prescribing 
it,  as  to  a  civil  case.  The  order  imposing  the  condition  in  a  case  to 
which  it  is  applicable,  whether  it  is  a  civil  or  a  criminal  case,  is  to  be 
complied  witfi,  though  such  compliance  does  not  operate  to  stay  ex- 
ecution of  the  judgment  sought  to  be  reviewed.  The  conclusion  is 
that  the  order  in  question  for  security  for  costs  was  one  which  the 
statute  authorized,  indeed  required,  in  such  a  case  as  the  one  in  which 
it  was  made,  and  that  the  bond  given  in  pursuance  of  that  order  can- 
not be  regarded  as  having  been  required  or  executed  without  authority 
of  law  or  as  being  without  consideration.  It  follows  that  the  court 
was  not  in  error  in  overruling  the  objection  made  to  the  enforcement 
of  the  obligation  evidenced  by  that  bond.  The  bond  covered  costs  ad- 
judged by  the  trial  court  against  the  principal  obligor.  Fidelity  &  De- 
posit Co.  V.  Expanded  Metal  Co.,  183  Fed.  568,  106  C.  C.  A.  114; 
Young  V.  Daley  (C.  C.)  185  Fed.  209. 

We  have  not  been  referred  to  and  have  not  found  any  former  rul- 
ing on  the  question  of  the  authority  of  a  justice  or  judge  signing  a 
citation  on  a  writ  of  error,  which  is  not  a  supersedeas,  to  review 
such  a  judgment  as  the  one  under  consideration,  to  require  security 
for  costs.  In  the  argument  opposing  the  conclusion  we  have  reached 
the  counsel  for  the  plaintiff  in  error  relied  on  expressions  found  in 
the  opinions  in  the  cases  of  In  re  Claasen,  140  U.  S.  200,  208,  11  Sup. 
Ct.  735,  35  L.  Ed.  409,  and  Hudson  v.  Parker,  156  U.  S.  277,  284, 
285,  15  Sup.  Ct.  450,  39  L.  Ed.  424,  to  the  effect  that,  in  a  criminal 
case  in  which  a  writ  of  error  is  allowable,  it  is  a  matter  of  right,  and 
that  no  security,  such  as  is  necessary  in  a  civil  case,  is  required.  In 
the  Claasen  Case  it  was  decided  that  a  justice  of  the  Supreme  Court 
had  authority  to  allow  a  writ  of  error  to  review  a  judgment  of  con- 
viction on  which  the  defendant  was  sentenced  to  imprisonment  in  the 
penitentiary,  and  to  grant  a  supersedeas  without  requiring  the  giving 
of  security ;  the  court  saying  with  reference  to  the  last-mentioned  fea- 
ture of  its  ruling: 

''In  a  criminal  case  there  are  no  damages;  and  in  such  a  case,  the  United 
States  being  a  party,  it  is  provided,  by  subdivision  4  of  rule  24  of  this  court 
[32  Sup.  Ct.  xi],  that  in  cases  where  the  United  States  are  a  party  no  costs 
shall  be  allowed  in  this  court  for  or  against  the  United  States." 

This  amounted  to  saying  that  security  for  damages  and  costs  is  not 
required  where  neither  damages  nor  costs  are  involved.  In  ihk  case 
of  Hudson  v.  Parker  it  was  decided  that  the  allowance  by  a  justice  of 
the  Supreme  Court  not  assigned  to  the  particular  circuit  of  a  writ 
of  error,  to  operate  as  a  supersedeas,  to  review  a  judgment  of  convic- 
tion sentencing  the  defendant  to  the  penitentiary,  was  authorized, 
though  the  order  contained  no  requirement  of  security  for  damages 
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and  costs.  In  neither  of  those  cases  was  there  a  decision  on  the  ques- 
tion of  the  authority  to  require  security  for  costs  on  a  writ  of  error, 
not  to  operate  as  a  supersedeas,  to  review  a  judgment  of  conviction 
which  awarded  the  costs  of  the  prosecution  against  the  defendant,  as 
in  neither  of  those  cases  were  there  either  damages  or  costs  to  be 
secured. 

[3]  Expressions  found  in  the  opinions  in  those  cases  cannot  prop- 
erly be  given  the  effect  of  authoritative  rulings  on  questions  not  in- 
volved in  the  particular  cases  respectively  dealt  with.  Hardesty  v. 
United  States,  184  Fed.  269,  106  C.  C.  A.  411.  Nothing  in  either  of 
the  opinions  mentioned  indicates  that  the  view  was  entertained  that 
any  provision  of  sections  1000  and  1007  of  the  Revised  Statutes  (Comp. 
St.  1913,  §§  1660,  1666)  governing  the  procedure  to  be  followed  to 
secure  an  appellate  review  of  a  final  judgment,  with  or  without  a 
supersedeas,  could  properly  be  disregarded  in  a  criminal  case,  not  in 
some  way  excepted  from  the  operation  of  the  provision,  which  in- 
volves a  state  of  facts  to  which  the  provision  is  applicable. 

For  the  reasons  indicated,  we  are  of  opinion  that  obedience  to  the 
statute  requires  the  conclusion  above  stated,  and  that  no  former  au- 
thoritative ruling  stands  in  the  way  of  that  conclusion.  It  follows  that 
the  judgment  under  review  should  be  affirmed;   and  it  is  so  ordered. 


(2^9  Fed.  684) 

OREGON-WASHINGTON  R.  &  NAV.  00.  v.  PENSO  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    February  13,  ldl7.) 

No.  2739. 

1.  Trial  ^=»260(7) — ^Instbuctions — Requests — Repetttion  of  Charge. 

In  an  action  for  the  death  of  a  man,  struck  by  a  railroad  motorcar 
while  crossing  a  bridge,  it  was  not  error  to  give  a  charge,  requested  by 
defendant,  that  if  deceased  saw,  or  by  the  exercise  of  reasonable  care 
and  caution  could  have  seen,  that  the  motorcar  was  approaching,  and 
could  have  gotten  into  a  place  of  safety  and  avoided  being  injured,  he  was 
guilty  of  negligence  contributing  to  his  own  injury,  and  the  verdict  must 
be  for  defendant,  where  the  court  charged  that,  if  the  jury  found  the  de- 
ceased contributed  in  any  way  proximately  to  his  own  death  by  his  own 
negligence,  they  should  return  a  verdict  for  defendant,  and  that  he  was 
bound  to  use  ordinary  care  for  his  own  safety,  and  if  he  failed  to  use 
ordinary  care  to  keep  or  get  out  of  the  way  of  the  approaching  car  the 
plaintiff  cannot  recover. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent.  Dig.  S  657.] 

2.  Railroads  ^=5>400(1,  10) — ^iNJuancs  to  Person  on  Teaok — ^Evidbnoe — ^Neg- 

ligence— Contributory  Negligence. 

In  an  action  for  the  death  of  a  pedestrian,  who  was  struck  by  a  rail- 
road motorcar  while  he  was  crossing  the  railroad  bridge,  evidence  held 
sufficient  to  take  to  the  jury  the  issues  of  the  railroad's  negligence  and  of 
deceased's  freedom  from  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  §{  1365,  1367. 

1377.] 

^s»For  other  cases  see  same  topic  *  KBT-NUMBBR  in  all  Key-Numbered  DlgeoU  *  Indexes 
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In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Eastern  District  of  Washington;  Edward  E. 
Cushman,  Judge. 

Action  by  Esther  Romi  Penso  and  another  against  the  Oregon- 
Washington  Railroad  &  Navigation  Company.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

The  river  that  separates  East  Hoquiam  from  West  Hoquiam,  la  the  state  of 
Washington,  Is  crossed  by  a  bridge  used  by  the  plaintiff  in  error  in  the  opera- 
tion of  a  line  of  railway  in  Chehalls  county,  state  of  Washington.  That  com- 
pany was  the  defendant  to  the  action  brought  in  the  court  below  by  the 
widow  and  minor  son  of  Halm  Jack  Penso,  who  was  killed,  while  on  the 
bridge,  by  a  motorcar  of  the  railroad  company,  at  the  time  propelled  by  a 
gasoline  engine. 

The  complaint  alleged,  among  other  things,  that  at  the  time  of  the  accident 
the  deceased  was  returning  from  his  place  of  work  in  East  Hoquiam  to  the 
place  where  he  lived  in  West  Hoquiam,  as  he  was  accustom^  to  do ;  that  the 
bridge  was  at  the  time  in  question,  and  for  a  long  time  had  been,  used  as  a 
common  passageway  by  the  deceased  and  many  other  persons,  with  the  knowl- 
edge and  consent  of  the  defendant  company  and  of  the  Northern  Pacific  Rail- 
way Ck)mpany,  which  practice  had  been  continued  for  some  years  and  was  at 
the  invitation  of  both  of  the  companies  mentioned,  and  which  invitation, 
practice,  and  custom  was  well  known  to  their  agents,  officers,  and  employes ; 
that  on  the  night  in  question,  which  was  that  of  the  4th  of  November,  1913, 
the  deceased,  about  6  o'clock,  **following  the  said  custom  and  accepting  the 
said  invitation,  was  in  the  act  of  crossing  said  bridge  as  aforesaid,  and  had 
reacdied  a  point  somewhere  near  the  middle  of  said  bridge,  when  a  certain 
passenger  car,  propelled  by  gasoline  engines  and  known  as  a  gasoline  motor- 
car, owned  and  operated  by  the  defendant,  approached  said  bridge,  and  the 
point  where  the  said  Halm  Jack  Penso  was  crossing  said  bridge,  at  a  high  and 
unusual  rate  of  speed,  and  was  carelessly  and  negligently  driven  upon  the 
said  Halm  Jack  Penso,  in  such  a  careless  and  negligent  manner  that  the  said 
Halm  Jack  Penso  was  knocked  from  the  bridge  into  the  waters  of  the 
Hoquiam  river,  and  was  either  killed  by  the  striking  of  the  car  or  drowned  as 
a  result  of  being  knocked  from  such  bridge." 

The  answer  of  the  defendant  company,  besides  putting  in  issue  the  material 
allegations  of  the  complaint,  set  up  as  affirmative  defenses:  First,  contributory 
negligence  on  the  part  of  the  deceased ;  and,  second,  that  the  deceased  knew 
and  appreciated  the  dangers  in  imdertaking  to  cross  the  bridge,  and  assumed 
the  risk  in  doing  so. 

Upon  the  conclusion  of  all  of  the  evidence  the  defendant  moved  for  a  direct- 
ed verdict  in  its  favor,  and  excepted  to  the  ruling  of  the  court  denying  the 
motion,  assigning  here  the  ruling  as  error. 

Bridges  &  Bruener,  of  Aberdeen,  Wash.,  Sullivan  &  Christian,  of 
Tacoma,  Wash.,  and  Bogle,  Graves,  Merritt  &  Bogle,  of  Seattle, 
Wash.,  for  plaintiff  in  error. 

Morgan  &  Brewer,  of  Hoquiam,  Wash.,  and  A.  Emerson  Cross,  of 
Aberdeen,  Wash.,  for  defendants  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
ground  of  the  action  being  that  the  plaintiff  in  error's  car  approached 
the  bridge,  and  the  point  where  the  deceased  was  crossing,  at  a  high 
and  unusual  rate  of  speed,  and  was  carelessly  and  negligently  driven 
upon  him,  resulting  in  his  death,  we  first  look  to  see  what,  if  any, 
evidence  the  record  contains  in  support  of  those  allegations. 

There  is  very  little  real  conflict  in  it  upon  any  essential  point  involved 
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in  the  case.  It  shows  without  conflict  that  the  bridge  is  approached 
from  both  ends  by  a  trestle  with  a  slight  upgrade,  and  that  between 
the  points  of  commencement  of  the  trestle,  at  the  respective  west  and 
east  ends,  there  are  two  curves,  but  that  from  the  west  end  of  the 
bridge  proper  (which,  according  to  the  evidence,  is  a  drawbridge,  ena- 
bling the  water  craft  plying  on  the  river  to  pass)  the  track  is  straight 
for  from  250  to  300  feet  westerly.  The  drawbridge  was  operated  by 
a  man  in  the  tower  house  or  engine  room,  over  fiie  turning  gear  in 
the  center  of  the  bridge.  One  G.  M.  Rogers  was  one  of  the  tower- 
men  at  the  time  in  question,  •and  he  testified,  among  other  things  (his 
testimony  being  uncontradicted),  that,  including  cars,  trains,  and  switch 
engines,  from'  35  to  40  crossed  the  bridge  each  day — ^the  evidence 
showing  that  the  bridge  was  used  in  common  by  the  Northern  Pacific 
Railroad,  the  Milwaukee  Railroad  Company,  and  the  plaintiff  in  error. 
There  was  but  the  one  railroad  bridge  across  the  river  between  West 
and  East  Hoquiam,  although  there  was  at  the  time  a  wagon  road 
bridge,  on  which  there  was  also  operated  an  electric  road,  a  short 
distance  from  the  railroad  bridge,  by  which  wagon  road  bridge  the 
deceased,  as  we  shall  presently  see,  went  each  morning  from  where  he 
lived  in  West  Hoquiam,  to  the  Coats  Mill  Factory  in  East  Hoquiam, 
where  he  worked.  In  returning  home  from  his  work  in  the  evening, 
however,  the  deceased,  for  more  than  a  year  previous  to  the  accident, 
went  by  way  of  the  railroad  bridge,  as  did  hundreds  of  other  woik- 
men,  according  to  the  evidence. 

The  motorcar  of  the  plaintiff  in  error  was  operated  between  West 
Hoquiam  and  a  place  called  Montesano,  and  made  two  trips  each 
way  each  day.  The  car  was  about  76  feet  in  length,  with  a  place  at 
the  end  for  the  motorman,  then  next  a  compartment  for  baggage  and 
express  matter,  then  next  a  smoking  compartment,  and  then  the  main 
space  for  passengers.  Its  schedule  time  for  leaving  West  Hoquiam 
in  the  evening  was  6  o'clock,  and  the  evidence  shows  without  dispute 
that  it  left  on  time  on  the  occasion  in  question.  So  far  from  there 
being  any  evidence  that  the  car  approached  the  bridge  or  crossed  it 
at  a  high  and  unusual  rate  of  speed,  as  alleged  in  the  complaint,  it  ap- 
pears from  the  uncontradicted  evidence  that  its  speed,  in  this  instance, 
at  least,  was  only  from  6  to  8  miles  an  hour.  It  also  appears  from 
positive  testimony  in  the  case  that  the  bell  on  the  motor  car  was  an 
automatic  air  bell,  started  by  a  small  valve  in  the  cab,  the  opening  of 
which  valve  starts  the  air  to  flow  and  the  bell  to  ring;  that  on  the 
occasion  under  consideration  the  bell  was  put  in  operation  (as,  accord- 
ing to  the  evidence,  it  always  was)  before  leaving  West  Hoquiam,  and 
rung  continuously  until  the  car  was  stopped  after  the  accident;  that 
there  was  no  way  to  stop  the  bell,  except  by  shutting  the  valve  by  the 
engineer;  and  that  the  bell  could  be  heard  a  distance  of  from  1,000 
to  1,200  feet.  It  appears  in  evidence  without  conflict  that  the  bridge 
was  equipped  with  a  semaphore,  by  which  sign^s  were  given  to  ap- 
proaching cars  and  engines  of  the  condition  of  the  bridge — a  red  light 
being  a  signal  to  stop,  and  a  green  light  the  signal  to  proceed.  It  ap- 
pears that  the  trains  or  cars  approaching  the  bridge  from  either  end 
were  required  to  blow  two  whistles  about  a  half  block  from  the  bridge 
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proper,  which  signal  would  be  returned  hy  the  semaphore  man  and 
the  appropriate  light  displayed,  upon  receiving  which  signal  the  en- 
gineer of  the  approaching  car  or  train  would  answer  by  two  short 
blasts  of  the  whistle,  indicating  that  he  would  proceed.  Such,  it  ap- 
pears, was  the  regulation  and  practice  of  the  railroad  companies  using 
the  bridge  and  the  practice  in  the  instant  case.  It  also  appears  by 
uncontradicted  testimony  .that  this  car  was  equipped  with  a  strong 
headlight  and  threw  its  rays  along  the  entire  straight  stretch  of  track 
that  has  been  mentioned,  on  which  the  deceased  and  a  companion,  the 
witness  Balabanas,  were  proceeding  on  their  way  westerly  to  their 
home  from  their  place  of  work  in  East  Hoquiam,  the  motorcar  at  the 
same  time  going  easterly  on  its  regular  evening  run  from  West  Ho- 
quiam to  Montesano. 

It  is  unnecessary  to  refer  to  the  numerous  witnesses  introduced, 
both  on  the  part  of  the  plaintiflf  and  the  defendant  company,  to  the 
effect  that  the  bridge  and  its  approaches  were  and  for  years  had  been 
used,  at,  any  and  almost  all  times,  as  a  footway  in  crossing  the  river 
by  the  hundreds  of  workmen  engaged  in  work  in  the  various  mill 
plants  that  existed  on  both  sides  of  the  river,  particularly  in  return- 
ing home  in  the  evening  after  their  day's  work  was  done,  very  likely 
because  the  distance  was  shorter  than  by  the  wagon  road  bridge  that 
has  been  referred  to,  but,  whatever  the  cause,  no  question  is  made 
about  the  fact.  And  the  evidence  is  abundant,  both  of  witnesses  on 
the  part  of  the  plaintiff,  as  well  as  those  testifying  for  the  defendant 
company,  that  until  the  present  accident  happened  no  one  had  ever 
been  hurt  in  doing  so  by  any  train,  car,  or  engine — their  custom  being, 
upon  meeting  such  trains,  cars,  or  engines,  to  step  to  the  end  of  the 
ties  of  the  road  and  lean  against  the  various  steel  beams  or  uprights 
which  constituted  a  part  of  the  bridge,  or  else  step  down  from  the 
ties  to  the  girders,  and  thus  give  way  to  the  passage  of  the  trains,  en- 
gines, or  motorcars,  as  the  case  might  be. 

Balabanas  testified  on  behalf  of  the  plaintiffs,  among  other  things, 
as  follows :  That  he  and  the  deceased  left  the  Coats  shingle  mill  fac- 
tory, where  they  had  been  working  for  about  a  year,  at  a  quarter  of 
6  in  the  evening  of  the  day  the  deceased  was  killed,  and  had  reached 
the  bridge  at  6  o'clock  (which  was  the  same  time  the  motorcar  left  the 
station  in  West  Hoquiam  going  westerly).  We  extract  from  the  tes- 
timony of  the  witness,  as  stated  in  the  record,  as  follows : 

When  crossing  the  bridge,  deceased  and  witness  were  walking  together.  At 
the  time  deceased  was  struck  by  the  cai*,  witness  stopped  to  roll  a  cigarette, 
and  Penso  went  on  ahead.  They  were  in  the  middle  of  the  bridge  when  the 
car  was  approaching.  That  when  walking  across  the  bridge  there  were 
planks  that  they  walked  on,  and  were  going  towards  Hoquiam.  That  wit- 
ness did  not  know  when  the  car  was  coming,  but  he  and  deceased  were  passing 
on  the  bridge  every  night  They  were  crossing  the  bridge  every  night  Wit- 
ness did  not  know  whether  the  car  would  cross  the  bridge  at' that  time  or  not 
The  witness  did  not  hear  any  whistle  from  the  car.  Did  not  hear  any  bell 
ringing.  That  the  way  he  knew  the  car  was  coming  was  when  he  stopped  to 
roll  his  cigarette,  and  deceased  passed  a  few  steps  ahead,  then  the  car  passed 
right  ahead.  That  when  witness  saw  the  car  he  started  to  walk,  and  when 
deceased  was  struck  witness  went  over  and  dropped  onto  an  iron  post  on 
the  bridge.    That  he  got  over  to  the  iron  post  by  stepping  on  the  rail  and  then 
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putting  his  hand  upon  the  post  •  •  •  That  as  the  witness  stopped  de- 
ceased was  right  on  the  step,  and  deceased  was  struck  by  the  car,  and  then 
the  passengers  and  some  of  the  brakemen  came  down  the  ladders  and  were 
looking  for  the  body,  and  they  only  found  his  dinner  pail.  That  witness  step- 
ped over  and  put  his  hand  around  the  post  and  stopped  there.  Asked  how 
soon  he  did  that  after  he  saw  the  light  on  the  car,  he  answered  it  was  about 
24  feet.  That  after  the  witness  saw  the  light  of  the  car,  and  before  he  moved 
to  the  post,  he  put  his  arms  around.  Witness  had  walked  4  or  5  feet  after  he 
saw  the  car  coming,  then  he  put  his  hands  around  the  post  and  stayed  there, 
and  then  came  down  again.  When  the  deceased  was  struck,  witness  dropped 
the  post  That  there  was  no  place  deceased  could  have  gotten  off  the  bridge, 
excepting  the  platform  that  deceased  was  going  towards,  after  the  car  was 
seen.  That  there  was  no  other  room  or  platform,  excepting  the  stairs.  That 
Penso  was  killed,  but  that  he  did  not  see  him.  After  witness  saw  the  light  of 
the  car,  deceased  was  running  to  cross  the  steps,  and  as  he  tried  to  cross  the 
steps  deceased  was  knocked  down  by  the  car.  Deceased  was  trying  to  put  his 
feet  on  the  stairs  when  he  was  struck  by  the  car.  He  meant,  by  the  stairs,  on 
the  platform;  right  on  the  platform.  That  one  of  the  feet  of  deceased  was 
on  the  rail,  and  one  on  the  platform.  That  after  witness  saw  the  light  of  the 
car  there  was  no  place  deceased  could  have  gotten  to  as  a  place  of  safety,  ex- 
cepting the  platform  towards  which  he  was  running.  That  as  to  why  there 
was  not  any  other  place  he  did  not  know.  There  were  only  a  few  boards  in- 
side the  rails,  and  no  other  room  at  all.  That  deceased  could  not  have  stepped 
off  on  the  side,  like  witness  did,  because  deceased  was  ahead,  right  close  to 
the  stairs.  That  there  was  no  place  on  the^slde  of  the  bridge  where  de- 
ceased could  have  got  hold  of  before  getting  to  the  platform.  That  he  did 
not  know  how  many  minutes  it  was  after  witness  saw  the  light  on  the  car 
until  deceased  was  struck  by  the  car,  but  that  he  did  know  that  deceased 
was  rimnlng  to  get  to  a  place  of  safety. 

The  foregoing  is  the  only  testimony  we  find  in  the  record  from 
which  the  jury  could  have  concluded  or  inferred  that  there  was  neg- 
ligence on  the  part  of  the  defendant  company  in  not  stopping  the  car 
before  it  and  the  approaching  deceased  came  in  contact,  which  was, 
according  to  the  evidence,  at  Sie  west  end  of  the  bridge  proper,  where 
there  was  a  platform — ^there  also  being  one  in  the  middle  and  at  the 
east  end  of  the  bridge  proper.  That  testimony,  however,  also  tended 
to  show  that  the  deceased  was  guilty  of  contributory  negligence  in 
running  on  the  track  of  the  defendant  company  towards  its  oncoming 
car,  the  light  of  which,  according  to  the  uncontradicted  testimony, 
was  plainly  visible,  after  the  car  reached  within  about  300  feet  of 
the  west  end  of  the  bridge  proper,  clear  through  it,  and  far  beyond. 
The  jury  might  well  have  inferred  and  concluded  that,  when  Bala- 
banas  stopped  to  roll  his  cigarette,  the  deceased  might  have  gotten  out 
of  the  way  of  the  car  by  stepping  to  the  end  of  tihe  ties  and  leaning 
against  one  of  the  upright  bars,  instead  of  going  ahead  and  taking 
chances  in  running  to  reach  the  platform  at  the  end  of  the  bridge. 

[1]  It  is  insisted  on  behalf  of  the  appellant  that  the  court  below 
erred  in  refusing,  as  it  did,  to  give  this  requested  instructiwi : 

"You  are  instructed  that  If  you  believe  from  the  evidence  that  the  de- 
ceased saw,  or  by  the  exercise  of  reasonable  care  and  caution  could  have 
seen,  that  the  motorcar  was  approaching  the  bridge,  or  was  coming  on  the 
same,  and  you  further  believe  that  the  deceased  could  at  that  time  have 
gotten  into  a  place  of  safety  on  such  bridge,  and  thus  avoided  being  injured, 
then  the  deceased  would  be  guilty  of  negligence  contributing  to  his  own  in- 
jury, and  your  verdict  must  be  for  the  defendant" 
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A  sufficient  answer  to  the  contention  is  that  the  court  did  instruct 
the  jury'  substantially  as  was  requested,  as  will  be  seen  from  the  fol- 
lowing excerpts  from  its  charge : 

"The  defendant,  having  alleged  contributory  negUgence  on  the  part  of  the 
deceased,  which  It  is  averred  proximately  contributed  to  his  death,  if  you  get 
to  that  phase  of  the  case,  the  burden  of  establishing  the  deceased's  negligence, 
and  that  it  proximately  contributed  to  his  death,  rests  upon  the  defendant 

"The  order  in  which  you  would  naturally  take,  up  the  consideration  of 
these  issues  would  be,  first,  to  determine  what,  if  any,  relationship  this  boy 
and  this  woman  bear  to  the  deceased.  If  there  be  a  fair  preponderance  of  the 
evidence  that  one  was  the  wife,  and  is  to-day  the  widow,  and  that  the  other 
was  the  son,  then  the  next  step  would  be  logically  to  determine  whether  the 
deceased  himself  contributed  in  any  way  proximately  to  his  own  death,  by  his 
own  negligence.  If  you  find  by  a  fair  preponderance  of  the  evidence  that  he 
did  so,  you  would  stop  there,  and  return  a  verdict  for  the  defendant  If  you 
find  that  he  was  not  himself  guilty  of  contributory  negUgence,  you  would  then 
pass  to  the  next  point,  to  determine  whether  the  defendant,  in  any  of  the  man- 
ners described  in  the  complaint,  was  guUty  of  negUgence,  and  whether  it 
proximately  contributed  to  the  death  of  the  deceased." 

And  again: 

'*The  deceased  man,  while  using  the  footpath  on  the  bridge.  In  going  across 
this  river,  was  bound  to  use  ordinary  care  for  his  own  safety,  and  if  he  failed 
to  use  ordinary  care  to  keep  or  get  out  of  the  way  of  the  approaching  car,  the 
plaintiffs  in  this  case  cannot  recover,  even  though  you  should  find  from  a 
fair  preponderance  of  the  evidence  that  the  defendant  company,  or  its  opera- 
tives, were  negligent  in  the  operation  of  the  car." 

See  Grand  Trunk  Railway  v.  Ives,  144  U.  S.  408,  433,  12  Sup.  Ct. 
679,  36  L.  Ed.  485 ;  Rio  Grande  Western  Railway  v.  I>ak,  163  U.  S. 
280,  287,  288,  16  Sup.  Ct  1020,  41  L.  Ed.  160. 

[2]  While  we  are  of  the  opinion  that  the  evidence  tending  to  show 
negligence  on  the  part  of  the  defendant  company  was  slight,  and  that 
there  was  evidence  tending  to  show  contributory  negligence  on  the 
part  of  the  deceased,  we  conclude  that  both  questions  were  properly 
submitted  to  the  jury  for  determination. 

The  judgment  is  affirmed. 


<239  Fed.  689) 

HENRY  A.  HITNBR»S  SONS  CO.  v.  AMERICAN  CREDIT  INDEMNITY  CO- 

(Circuit  Court  of  Appeals,  Third  Circuit    February  26,  1917.) 

No.  2184. 

Insijbance   ^=s>511 — Indemnity   Risk — Poucy — Constbuction. 

On  application  executed  March  18,  1912,  a  bond,  indemnifying  plaintiff 
against  loss  on  sales  of  merchandise  upon  credit  to  parties  given  specified 
ratings  by  a  mercantUe  agency,  was  issued,  the  term  of  the  bond  being 
from  March  18,  1912,  to  March  17,  1913.  inclusive.  A  rider  provided  that 
losses  should  be  covered  although  the  goods  might  have  been  shipped  as 
far  back  as  December  18, 1911,  but  declared  that  no  loss  should  be  covered 
which  might  be  sustained  before  actual  payment  of  the  premium  notes. 
Shortly  after  issuance  plaintiff  surrendered  the  original  bond  and  secured 
another  in  double  the  amount,  which  was  issued  AprU  6th.  This  bond 
retained  the  original  term,  and  also  carried  back  the  earliest  date  of 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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shipment  to  December  18th,  but  provided  that  no  loss  occorring  before 
April  4th,  which  date  was  arbitrarily  fixed  as  the  date  when  paym^it 
should  be  regarded  as  having  been  made,  should  be  covered.  Premium 
notes,  however,  were  not  due  or  payable  until  May  1st  at  which  time 
they  were  paid.  The  bond  further  declared  that  no  loss  on  goods  shipped 
between  December  18th  and  March  17th  should  be  covered  if  the  debtor 
to  whom  the  shipments  had  been  made  should  suffer  a  detrimental  change 
of  rating  at  the  hands  of  the  governing  mercantile  agency  between  the  first 
shipment  and  April  4|]th,  the  arbitrary  date  of  payment  Plaintiff  sustained 
a  loss  on  goods  shipped  between  December  18,  1911,  and  March  17,  1912, 
and  it  appeared  that  the  debtor  suffered  a  detrimental  change  of  rating  be- 
fore April  4th.  The  second  bond  declared  that  in  case  the  insurer  should 
issue  to  the  indemnified  a  new  bond  and  the  premium  thereof  should  be 
paid  prior  to  the  expiration  of  the  bond,  losses  occurring  during  the  term 
of  the  new  bond,  on  sales  of  merchandise  shipped  and  delivered  within 
the  12  months  next  prior  to  the  expiration  of  the  bond,  should  be  covered 
and  might  be  proven  under  the  new  bond  subject  to  its  provisions  and 
limitations  the  same  as  though  the  goods  had  been  shipped  during  its 
term  and  the  governing  rating  of  the  debtor  under  the  bond  at  the  date 
of  each  shipment  should  apply.  Held,  that  the  provisions  as  to  subse-. 
quent  bonds  did  not  apply  to  the  loss  suffered  by  plaintiff,  such  provisions 
contemplating  the  expiration  of  Uie  original  bond  by  lapse  of  time;  and. 
the  original  bond  having  been  surrendered  and  a  substitute  bond  ob- 
tained, no  recovery  could  be  had  on  the  loss,  as  it  did  not  fall  within  the 
terms  of  the  latter  bond. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent.  Dig.  Sf  1296,  1297, 
1299.] 

In  Error  to  the  District  Court  of  the, United  States  for  ^e  East- 
em  District  of  Pennsylvania;   J.  Whitaker  Thompson,  Judge. 

Action  by  Henry  A.  Hitner's  Sons  Company  against  the  American 
Credit  Indemnity  Company.  There  was  a  judgment  for  defendant,  and 
plaintiff  brings  error.     Affirmed. 

Wm.  Clarke  Mason  and  Howard  S.  Baker,  both  of  Philadelphia, 
Pa.,  for  plaintiff  in  error. 

Frank  P.  Prichard,  James  Wilson  Bayard,  and  John  G.  Johnson, 
all  of  Philadelphia,  Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

McPHERSON,  Circuit  Judge.  This  suit  is  before  us  for  the  sec- 
ond time.  On  the  first  writ  of  error  (228  Fed.  654)  the  facts  did  not 
appear  as  fully  as  on  the  present  writ,  and  therefore  it  may  be  desirable 
to  set  forth  the  controversy  again,  but  as  briefly  as  possible. 

The  plaintiff  seeks  to  recover  on  a  policy,  or  bond,  of  credit  insur- 
ance for  two  losses,  one  for  a  small  amount  that  may  be  passed  over 
for  reasons  not  now  important,  and  the  other  for  nearly  $4,000,  a  loss 
incurred  by  the  bankruptcy  of  Dreifus  &  Co.  The  bond  sued  on  was 
issued  April  6,  1912,  but  it  now  appears  that  the  parties  had  made  an 
earlier  contract.  On  the  trial  under  review  the  plaintiff  proved  that 
on  March  18  the  first  and  only  written  application  was  executed,  and 
that  a  bond  was  issued  thereon  in  the  amount  of  $10,000  under  date 
of  March  20,  the  bond  coming  into  the  plaintiff's  hands  on  March  25. 
Within  a  few  days  the  plaintiff  decided  to  increase  the  amount  to  $20,- 
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000,  and  negotiations  with  this  object  were  ehtered  upon  and  com- 
pleted, the  first  bond  was  surrendered,  and  the  bond  sued  on  was  is- 
sued. In  many  respects  the  two  instruments  are  identical,  but  several 
important  changes  appear  in  the  second.  The  maximum  amount  at 
risk,  the  premitun,  and  the  amount  of  loss  on  account  of  a  single  debt- 
or, were  all  doubled,  and  what  is  called  the  "initial  loss" — ^that  is,  the 
proportion  to  be  borne  by  the  insured  before  the  credit  company  could 
be  called  upon — was  increased  from  one-fifth  per  cent,  to  one-third 
per  cent.  A  change  still  more  important  in  the  present  controversy  was 
made,  and  this  requires  a  fuller  explanation. 

The  first  bond  covered  losses  sustained  during  a  term  beginning 
March  18,  1912,  and  ending  March  17,  1913,  both  days  included,  but  a 
rider  provided  that  such  losses  should  be  covered  although  the  goods 
might  have  been  shipped  as  far  back  as  December  18,  1911.  But  there 
were  certain  limitations,  one  of  them  being  this:  As  the  premium, 
$550,  had  not  been  paid  in  cash,  but  was  secured  by  two  notes,  the 
rider  provided  that  unless  the  notes  should  be  paid  at  or  before  ma- 
turity no  loss  should  be  covered  that  might  be  sustained  before  actual 
payment ;  but,  if  the  notes  should  be  duly  met,  the  bond  should  stand 
as  if  the  premium  had  been  paid  by  check,  i.  e.,  in  cash.  The  sec- 
ond bond  retained  the  same  term — March  18,  to  March  17 — and  also 
carried  back  the  earliest  date  of  shipment  to  December  18,  but  a  vital 
change  was  made  in  dealing  with  the  payment  of  the  premium.  The 
premium  was  now  $1,100,  and  for  this  two  notes  were  given  (the  previ- 
ous notes  being  apparently  surrendered),  and  the  bond  fixed  a  definite 
date,  April  4,  as  the  date  when  payment  should  be  regarded  as  having 
been  made,  and  expressly  declared  that  no  loss  occurring  before  that 
date  should  be  covered.  The  bond  still  covered  a  loss  occurring  dur- 
ing the  term,  even  if  the  goods  had  been  shipped  as  far  back  as  De- 
cember 18,  but  such  a  loss  must  occur  after  April  4,  the  date  arbi- 
trarily fixed  as  the  date  of  payment,  and,  moreover,  no  loss  on  goods 
shipped  between  December  18  and  March  17  should  be  covered  if  the 
debtor  to  whom  the  shipments  had  been  made  should  suffer  a  detri- 
mental change  of  rating  at  the  hands  of  the  governing  mercantile  agen- 
cy (R.  G.  Dun  &  Co.)  between  the  first  shipment  and  April  4,  the  arbi- 
trary date  of  payment.  Each  of  the  2  notes  was  for  $550,  was  dated 
March  18,  was  payable  May  1,  and  was  paid  at  maturity.  The  effect 
of  such  payment  was  to /make  it  certain  that  the  bond  was  in  force 
according  to  its  terms,  and  (as  already  stated^  one  of  its  terms  fixed 
the  date  of  payment  as  April  4,  regardless  oi  the  fact  that  the  notes 
were  not  to  be  actually  paid  until  May  1. 

The  loss  in  dispute  was  on  goods  shipped  to  Dreifus  &  Co.  after 
December  18  and  before  March  17,  and  as  it  was  sustained  after 
April  4  it  is  covered  by  the  bond,  unless  the  credit  rating  of  the  bank- 
rupt firm  was  detrimentally  changed  before  April  4.  In  our  view,  this 
is  the  central  question  in  the  case;  on  the  form-er  writ  we  held  that  a 
detrimental  change  had  been  made,  and  we  find  nothing  in  the  record 
of  the  second  trial  to  raise  any  doubt  on  this  subject.  The  first  writ 
required  us  to  decide  whether  the  jury  was  the  proper  tribunal  to 
determine  the  true  date  of  payment,  much  stress  being  laid  by  the  Hit- 
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ner  Company  on  the  fact  that  in  spite  of  what  the  bond  and  rider 
said  about  the  date  of  April  4  the  credit  company  had  nevertheless  ac- 
cepted notes  bearing  interest  from  March  18,  the  date  of  the  original 
application,  and  had  shown  thereby  that  April  4  was  not  the  true 
date.  But  we  upheld  the  written  contract,  and  decided  that  the  court, 
and  not  the  jury,  should  have  declared  its  effect.  On  the  trial  now 
under  review,  these  rulings  were  followed,  and  a  verdict  was  directed 
in  favor  of  the  defendant.  In  our  opinion,  this  action  of  the  court 
was  correct.  Very  little  additional  evidence  was  offered,  the  principal 
item  being  the  first  bond,  and  the  situation  was  not  materially  changed. 
The  facts  were  more  fully  presented,  and  one  or  two  obscurities  were 
cleared  up,  but  no  important  difference  appeared. 

The  plaintiff  in  error's  chief  contention  now  is  founded  on  the  fol- 
lowing clause,  which  appears  in  both  bonds : 

"Adwmtaffes  of  Subsequent  Bond. — In  case  this  company  Issues  to  the  In- 
demnified a  new  bond,  and  the  premium  therefor  is  paid  prior  to  the  expira- 
tion of  this  bond,  losses  occurring  during  the  term  of  the  new  Ixmd  on  sales  of 
merchandise  shipped  and  delivered  within  the  twelve  months  next  prior  to 
the  expiration  of  this  bond  shall  be  covered  and  may  be  proven  under  the  new 
bond,  subject  to  its  provisions  and  limitations,  the  same  as  though  the  goods 
had  been  shipped  during  its  term,  and  the  governing  rating  of  the  debtor  un- 
der this  bond  at  the  date  of  each  shipment  shall  apply.  From  the  net  losses 
so  covered  and  proven,  in  conjunction  with  all  others  covered  and  proven  under 
the  new  bond,  there  shall  be  deducted  the  initial  loss  provided  for  by  the  new 
bond  before  any  liability  on  the  part  of  this  company  shall  accrue;  but  the 
amount  of  the  shipments  made  during  the  said  prior  twelve  months  shall 
not  be  taken  into  the  calculation  of  sales  in  computing  the  amoimt  of  the 
initial  loss  under  the  new  bond." 

We  think  the  object  of  this  clause  is  reasonably  clear,  and  we  agree 
with  the  credit  company's  discussion  of  the  subject.  We  cannot  do 
better  than  give  the  substance  of  what  is  said  in  the  brief :  The  term 
of  these  credit  bonds  is  usually  for  one  year.  The  company  does  "not 
agree  to  renew  on  the  ^ame  terms,  but  (as  an  inducement  to  renew 
on  some  terms)  it  agrees  that  the  new  bond  shall  cover  a  loss  occur- 
ring during  the  new  term  by  reason  of  shipments  made  during  the 
preceding  term,  and,  moreover,  it  agrees  that  such  mercantile  rating 
of  the  debtor  as  would  have  justified  a  sale  to  him  under  the  old  bond 
shall  still  apply,  although  otherwise  the  new  bond  might  require  a 
higher  rating.  But  these  provisions  evidently  contemplate  a  new  bond 
issued  when  the  term  of  an  old  bond  comes  normally  to  an  end.  The 
new  bond  is  a  "subsequent*'  bond ;  the  company  speaks  of  the  "twelve 
months  next  prior"  in  describing  the  losses  to  be  covered,  and  uses  the 
phrase  "expiration  of  this  bond"  instead  of  "termination" ;  the  latter 
word  being  elsewhere  used  when  the  contract  is  dealing  with  the  end- 
ing of  the  bond  by  other  events  that  may  bring  its  life  to  a  close. 
Here  the  facts  are  different :  The  bond  sued  on  was  not  issued  when 
an  old  bond  expired ;  it  merely  took  the  place  of  the  first  bond.  They 
cover,  not  successive  terms,  but  the  same  term,  namely,  from  March 
18,  to  March  17,  and  both  are  carried  back  to  December  18.  The  first 
bond  was  surrendered  and  canceled  at  the  wish  of  the  insured,  mainly 
in  order  to  obtain  a  new  bond  that  would  increase  the  amount  at  risk 
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to  $20,000.  Naturally  this  doubled  the  premium,  and  for  some  reaspn 
that  does  not  appear  a  change  was  also  made  in  the  rate  of  "initial 
loss,"  and  an  arbitrary  date  was  agreed  upon  as  the  date  when  the 
premium  should  be  regarded  as  paid.  In  a  word,  the  bonds  were  not 
"successive" ;  one  was  intended  to  be  a  substitute  for  the  other,  and 
therefore  the  clause  just  ouoted  does  not  have  the  application  con- 
tended for  by  the  plaintiff  in  error.  Moreover,  the  conditions  and 
limitations  of  the  new  bond  are  controlling,  where  they  are  inconsis- 
tent with  the  conditions  and  limitations  of  the  old. 

We  see  no  occasion  to  discuss  the  subject  further.  The  Dreifus  loss 
is  not  covered  by  the  contract,  and  the  plaintiff  has  no  case. 

The  judgment  is  affirmed. 


(239  Fed.  693) 
CONSUMERS*  BREAD  CO.  v.  STAFFORD  COUNTY  FLOUR  MILLS  CO. 

(Circniit  Court  of  Appeals,  Eighth  Circuit    January  23,  1917.) 

No.  4677. 

1.  Salkb  ^=s>G2 — Construction — Entire  Contbacjts. 

A  contract  for  the  sale  of  10,000  barrels  of  flour,  2,500  barrels  to  be  ship- 
ped each  month  for  a  period  of  four  months,  is  an  entire  contract ;  the  pro- 
visions for  delivery  In  Installments  not  dividing  It  Into  separate  contracts 
for  each  Installment. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  171-179.] 

2.  Sales  «=s>89— Construction— Delivery  in  Installments. 

A  contract  for  the  sale  of  10,000  barrels  of  flour  provided  for  the  de- 
livery of  2,500  barrels  per  month  for  the  months  of  January,  February, 
March,  and  April.  Concessions  as  to  time  of  delivery  of  installments  were 
made  by  each  party,  neither  party  repudiating  the  contract  until  the  seller 
after  numerous  promises  defaulted  in  June.  Thereupon  the  buyer  after 
reasonable  notice  purchased  other  flour  and  sued  to  recover  the  difference 
In  the  price  of  the  flour  so  bought  and  that  which  the  seller  contracted 
to  deliver.  Held  that,  the  contract  l)€lng  entire,  the  mutual  concessions 
did  not  abrogate  it,  and  the  seller  was  liable  for  Its  nondelivery  within  a 
reasonable  time  after  notice,  although  it  might  have  thereafter  asserted 
the  right  to  make  delivery  according  to  the  speclfled  monthly  Install- 
ments. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  |§  251,  252,  259.] 

3.  Sales  ^=»89— Modification— Time  for  Performance. 

When  no  time  Is  flxed  for  performance  of  a  contract  for  the  sale  of 
goods,  the  goods  are  to  be  delivered  within  a  reasonable  time ;  and  hence, 
where  parties  by  mutual  concessions  have  carried  the  time  for  delivery 
beyond  that  flxed  in  the  contract,  each  party  Is  entitled  to  a  reasonable 
time  for  performance  to  be  determined  under  the  circumstances  of  the 
case. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §|  251,  252,  259.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Kansas ;  John  C.  Pollock,  Judge. 

Action  by  the  Consumers'  Bread  Company  against  the  Stafford 
County  Flour  Mills  Company.    There  was  a  judgment  for  defendant, 

^s»For  other  casee  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  DigesU  ft  Indexes 
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and  plaintiff  brings  error.    Reversed,  with  directions  to  grant  a  new 
trial. 

John  H.  Atwood,  of  Kansas  City,  Mo.,  and  Chester  I.  Long  and 
Austin  M.  Cowan,  both  of  Wichita,  Kan.,  for  plaintiflf  in  error. 

Frank  L.  Martin,  Van  M.  Martin,  and  John  M.  Martin,  all  of  Hutch- 
inson, Kan.,  for  defendant  in  error. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  AMIDON,  Ms- 
trict  Judge. 

AMIDON,  District  Judge.  On  August  15,.  1911,  the  parties  to  this 
action  entered  into  a  contract  in  writing  by  which  the  defendant,  the 
Stafford  County  Flour  Mills  Company,  agreed  to  sell  and  deliver  to 
the  plaintiff,  the  Consumers'  Bread  Company,  10,000  barrels  of  flour, 
at  $4.25  a  barrel,  2,500  barrels  to  be  shipped  in  each  of  the  four  months 
of  January,  February,  March,  and  April,  1912,  with  draft  payable  on 
sight  to  accompany  bills  of  lading.  Concessions  as  to  time  of  delivery 
were  made  by  each  party  to  the  other  during  and  subsequent  to  the 
entire  period  covered  by  the  contract,  first  at  the  request  of  the  mills 
company,  and  then  at  that  of  the  bread  company.  Neither  treated  the 
defaults  of  the  other  as  abrogating  any  part  of  the  contract.  Down 
to  June  1,  1912,  only  3,425  barrels  of  flour  had  been  delivered.  The 
negotiations  between  the  parties  were  carried  on  by  correspondence 
which  was  put  in  evidence.  It  leaves  no  doubt  as  to  the  manner  in 
which  the  parties  themselves  interpreted  their  contract,  and  the  waiver 
of  its  provisions  as  to  the  time  of  performance.  In  May  and  June, 
however,  the  mills  company  began  to  indicate  its  inability  to  complete 
the  delivery  of  the  remaining  part  of  the  flour.  It  did  not  say  that  it 
would  not  deliver,  but,  in  answer  to  the  urgent  requests  of  the  bread 
company  for  shipments,  wrote  explaining  that  they  had  sent  their  rolls 
away  to  be  reground,  and  added : 

"We  will  do  all  we  possibly  can  to  hurry  nfatters  up.  We  will  make  ship- 
ment as  soon  as  we  possibly  can,  but  cannot  state  exact  date." 

May  28th,  in  answer  to  a  request  for  shipment,  the  Mills  Company 
wired,  "Will  ship  car  flour  to-morrow."  May  29th  it  again  wrote,  in 
answer  to  a  similar  request: 

*'We  are  very  sorry  to  not  be  able  to  ship  as  fast  as  we  would  like,  but 
wheat  has  moved  out  faster  than  what  we  had  any  idea.  Trusting  that  you 
will  hold  with  us  we  will  do  the  very  best  possible." 

At  no  time  did  the  mills  company  assert  any  right  of  forfeiture  im- 
der  the  contract,  or  treat  it  as  otherwise  than  in  full  force.  They  sim- 
ply failed  to  perform.  Finally,  on  June  15th,  no  further  shipments 
having  been  made,  the  bread  company  purchased  flour  to  supply  the 
balance  of  the  contract,  and  subsequently  brought  this  action  to  re- 
cover the  difference  in  price. 

[1]  The  trial  court  disregarded  the  interpretation  put  upon  the  con- 
tract by  the  parties,  and  held  each  installment  a  distinct  obligation,  and 
time  the  essence  of  its  performance,  and,  as  the  bread  company  failed 
to  buy  in  the  balance  of  each  installment  at  the  end  of  each  month  in 
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which  it  was  to  be  delivered,  it  forfeited  all  right  to  damages.  There 
was  no  conflict  in  the  evidence.  Both  parties  moved  for  a  directed 
verdict.  The  trial  court  directed  a  verdict  in  favor  of  the  defendant, 
and  the  plaintiff  brings  error. 

The  action  of  the  trial  court  was  wrong.  Beyond  question  the 
contract  was  entire.  Norrington  v.  Wright,  115  U.  S.  188,  6  Sup.  Ct. 
12,  29  L.  Ed.  366;  Cleveland  Rolling  Mills  v.  Rhodes,  121  U.  S.  255, 
7  Sup.  Ct.  882,  30  L.  Ed.  920;  McDonald  v.  Kansas  City  Nut  &  Bolt 
Co.,  149  Fed.  360,  79  C.  C.  A.  298,  8  L.  R.  A.  (N.  S.)  1110;  Alpena 
Portland  Cement  Co.  v.  Backus,  156  Fed.  944,  84  C.  C.  A.  444. 

"The  provisions  as  to  shipping  in  different  months,  and  as  to  paying  for  each 
shipment  upon  its  delivery,  do  not  split  up  the  contract  into  as  many  contracts 
as  there  shall  be  shipments  or  deliveries."  115  U.  S.  203,  6  Sup.  Ct  14  [29  L. 
Ed.  366]. 

[2]  Upon  default  by  either  party  as  to  any  installment,  the  other 
party  might,  if  it  saw  fit,  treat  the  contract  as  abandoned  by  the  other 
party.  Neither  party,  however,  was  obliged  to  do  this.  It  was  open 
to  them  to  waive  strict  performance.  That  is  especially  true  in  regard 
to  the  matter  of  time.  There  is  no  element  of  a  contract  with  which 
parties  are  so  free  to  deal  as  the  time  of  performance.  Waiver  of  a 
breach  as  to  that  element  will  be  more  readily  inferred  than  as  to  any 
other  feature.  Here  correspondence  between  the  parties  leaves  no 
room  for  doubt  as  to  the  waiver.  Both  parties  treated  the  entire  con- 
tract as  in  force.  Each  continued  to  express  in  unequivocal  terms  its 
desire  and  purpose  to  adhere  to  the  performance  of  the  balance  of  its 
terms.  Surely  parties  have  the  right  to  thus  modify  a  contract  as  to 
the  time  of  performance.  It  was  only  when  the  breach  took  the  form 
that  it  did  in  June,  of  a  total  failure,  that  either  party  insisted  upon  its 
rights.  The  bread  company  then  gave  reasonable  notice  to  the  mills 
ccmipany  that  it  required  the  shipment  of  the  balance  of  the  flour. 
Failure  to  meet  that  requirement  was  a  breach  of  the  contract,  and  au- 
thorized the  bread  company  to  do  what  it  did,  and  it  was  clearly  en- 
titled to  recover  the  difference  between  the  contract  price  and  the 
market  price  of  the  flour.  A  verdict  should  have  been  directed  in  its 
favor. 

The  questions  involved  i,n  this  case  have  not  been  much  considered 
by  American  courts,  but  were  directly  presented  to  the  Exchequer 
Chamber  in  England  in  Tyres  v.  Rosedale  &  Ferry  Hill  Iron  Com- 
pany, L.  R.  10  Ex.  195.  The  facts  and  the  law  are  briefly  stated  in 
the  opinion  by  Chief  Justice  Cockbum  as  follows : 

"There  was  a  contract  to  purchase  2,000  tons  of  iron  to  be  delivered  in 
monthly  installments.  It  did  not  suit  the  purchasers  to  take  the  iron  in  the 
installments  originally  contemplated  by  the  parties,  and  they  proposed  to  the 
sellers  to  postpone  fron*  time  to  time  the  delivery  of  the  monthly  installments. 
Now,  it  would  have  been  perfectly  competent  to  the  defendants  to  say;  *We 
will  not  acquiesce  in  that  proposal  of  youra  You  are  bound  to  take  the  iron 
month  by  month,  and  you  must  so  take  it,  or  consider  the  contract  at  an  end.' 
Instead  of  doing  that,  the  defendants,  as  I  read  the  letters,  acquiesced,  not 
in  holding  the  contract  at  an  end,  but  in  postponing  the  period  of  delivery. 
The  iron  was  to  be  delivered  in  the  course  of  the  year  1871,  and  there  was, 
by  reason  of  this  postponement,  a  very  considerable  arrear  at  the  end  of  this 
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year.  Then  the  plaintiffs  call  on  the  defendants  to  delirer  at  once  the  whole 
of  what  remained  undelivered.  I  think  that  this  wafi  a  demand  which  they 
were  not  entitled  to  make.  I  think  that  the  postponement  had  the  effect  of 
carrying  the  period  of  delivery  over  the  year  1872,  bat  that  the  defendants 
could  not  be  called  upon  to  deliver  1,000  tons  of  iron  at  <Mie  time,  but  only  in 
such  quantities  as  was  originally  provided  for.  Theref(»'e  the  defendants 
nright  have  said,  *We  shall  not  deliver  the  whole  that  remains  in  one  mass, 
but  we  will  deliver  it  according  to  the  terms  of  the  contract*  But  they  did 
not  say  this.  What  they  said  was,  'We  will  not  deliver  you  anything  at  all.* 
There  I  think  they  were  wrong.  Consequently  there  was  a  breads  of  the  con- 
tract, for  which  the  defendants  are  liable  in  damages. 

"The  question  of  the  damages  might  liave  been  a  matter  of  nice  calculation, 
as  to  what  was  the  damage  in  respect  of  each  mcmthly  installment  of  the  pe- 
riod which  still  remained  for  delivery.  But,  fortunately,  that  question  does 
not  arise  here,  for  the  assessment  of  damages  at  the  December  market  price 
is  advantageous  to  the  defendants,  and  not  to  the  plaintiffs.  I  think  the  true 
effect  of  the  correspondence  is  that  there  was  merely  a  postponement  of  the 
period  of  delivery  of  the  installments,  the  contract  still  remaining  open,  and 
both  parties  being  bound  by  it  I  think  therefore  that  the  judgmait  ot  the 
court  below  should  be  reversed." 

This  opinion  is  concurred  in  by  Judge  Blackburn.  On  the  question 
as  to  whether  the  plaintiff  could  insist  upon  a  delivery  of  the  entire 
amount  remaining  undelivered  in  one  installment,  Judge  Blackburn  ob- 
serves : 

"Had  they  said,  'We  want  a  reasonable  time,  and  no  more,'  I  should  have 
been  willing  to  construe  the  agreement  in  that  way." 

We  construe  the  contract  in  the  present  case  in  the  same  manner.  If 
the  mills  company  had  said,  "We  are  willing  to  deliver  the  flour  at 
the  rate  of  2,500  barrels  per  month  until  the  balance  is  all  delivered,'* 
we  think  they  would  have  been  entitled  to  thus  distribute  their  per- 
fonnance.  It  should  be  observed  that  the  case  of  Tyres  v.  Rosedale 
&  Ferry  Hill  Iron  Company  presented  facts  which  were  more  favor- 
able to  the  defendants  than  the  facts  in  the  present  case,  for  there  de- 
livery of  the  monthly  installments  had  been  delayed  solely  at  the  re- 
quest of  the  plaintiffs.  Then  after  the  price  of  iron  had  greatly  ad- 
vanced the  plaintiffs  insisted  upon  delivery  of  what  remained  unde- 
livered. As  all  the  postponing  had  been  done  at  plaintiffs'  instance,  it 
would  seem  at  first  that  they  were  in  no  position  to  impose  upon  the 
defendants  the  hardship  of  performing  after  there  had  been  a  change 
in  the  price  of  iron.  The  court,  however,  rules  that,  inasmuch  as  the 
defendant  had  acquiesced  in  plaintiffs'  request  for  postponement,  that 
kept  the  contract  alive,  and  the  obligation  to  supply  the  iron  in  full 
force.  Here  the  postponements  were  granted  some  at  the  request  of 
the  mills  company  and  some  at  the  request  of  the  bread  company,  but 
much  more  at  the  request  of  the  former  than  the  latter.  So  the  en- 
forcement of  the  present  contract  after  the  advance  in  price  is  not  as 
great  a  hardship  as  it  was  in  the  English  case.  The  prevailing  and  dis- 
senting opinions  in  the  Tyres  Case  when  it  was  before  the  lower  court 
bring  out  the  controlling  considerations  forcibly.  L.  R.  8  Ex.  305. 
See,  also,  Ogle  v.  Eari  Vane,  L.  R.  2  Q.  B.  275;  Shaw's  Braw  Iron 
Co.  v.  Birch  Grove  Steel  Co.,  6  Times  L.  R.  50  (C.  A.  1889) ;  Wilson 
V.  London  &  Globe  Finance  Corporation,  14  Times  L,  R-  15  (C,  A. 
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1897);  Ralli  v.  Rockmore  (C.  C.)  Ill  Fed.  874;  Brown  v.  Sharkey, 
93  Iowa,  157,  61  N.  W.  364;  WilHston  on  Sales,  p.  991;  Sedgfwick 
on  Damages,  §  737;  Roberts  v.  Benjamin,  124  U.  S.  64,  8  Sup.  Ct. 
393,  31  L.  Ed.  334;   McDermid  v.  Redpath,  39  Mich.  372. 

[3]  When  no  time  is  fixed  for  performance  of  a  contract  for  the 
sale  of  goods,  the  law  by  implication  fixes  a  reasonable  time.  What 
that  will  be  depends  upon  the  nature  of  the  transaction.  Sedgwick 
on  Damages,  §  737.  The  same  principle  ought  to  control  when  parties 
by  mutual  concessions  have  carried  the  time  of  performance  beyond 
that  fixed  by  the  contract.  The  law  would  then  allow  to  each  party  a 
reasonable  time,  depending  upon  the  terms  of  the  contract,  and  the 
other  circumstances  of  the  case. 

We  are  convinced  that  the  conclusions  which  we  have  reached  are 
not  only  sound  as  a  matter  of  law,  but  are  in  accord  with  the  general 
practice  of  the  business  world.  Concessions  as  between  buyer  and 
seller  respecting  the  time  of  delivery  are  quite  common  in  sales  of  arti- 
cles like  flour,  coal,  and  iron,  and  in  the  practice  of  upright  business 
men  they  do  not  impair  any  of  the  other  obligations  of  the  contract. 

The  case  is  reversed,  with  directions  to  grant  a  new  trial. 


(239  red.  e97) 

In  re  BROOKSTONE  MFG.  CO.  et  al. 

(Circuit  Court  of  Appeals,  First  CJlrcult    January  23,  1917.) 

No.  1242. 

1.  Bankbuptcy  ^=»384--Obdee^Informalitt. 

A  paper  filed  by  a  District  Judg^  In  a  bankruptcy  proceeding,  which, 
after  redtlng  the  approval  of  an  ofifer  of  composition  by  a  large  majority 
of  creditors  and  the  opposition  of  others,  and  the  failure  of  the  latter  to 
sustain  their  contentions  by  proofs,  closing  with  the  words,  **The  com- 
position Is  therefore  confirmed,"  held  to  constitute  an  order  of  confirma- 
tion, although  entered  on  the  docket  by  the  clerk  as  an  "opinion  confirm- 
ing composition" ;  It  being  shown  that  it  was  the  practice  to  treat  such 
an  order  as  a  final  order. 

[Ed.  Note.-— For  other  cases,  see  Bankruptcy,  CJent.  Dig.  §§  590-592.] 

2.  Bankbuptcy  ^=>461— Obdeb  CoNFiHMrNQ  Composition— Appeal. 

Assuming  the  right  of  appeal  from  an  order  confirming  a  composition, 
such  appeal  is  governed  by  Bankr.  Act  July  1,  1896,  c.  541,  §  25a,  30  Stat. 
553  (Comp.  St.  1913,  §  9609),  and  must  be  taken  within  10  days. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §{  920-923.] 
8.  Mandamus  ^=>57(1) — ^To  Requibe  Entby  of  Obdeb  by  Loweb  Cottbt— Dis- 

OBETION. 

A  petition  to  an  appellate  court  for  a  mandamus  to  require  a  lower 
court  to  enter  an  order  for  the  purpose  of  enabling  petitioners  to  appeal 
therefrom  is  addressed  to  the  discretion  of  the  court,  and  is  not  to  be 
granted  unless  a  clear  case  of  necessity,  in  order  to  prevent  substantial 
injustice,  is  made  out. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  {{  114,  115,  117- 
120.] 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Petition  by  the  Brookstone  Manufacturing  Company  and  others  for 
mandamus  or  prohibition  or  certiorari.    Petition-  dismissed. 

Joseph  B.  Jacobs,  of  Boston,  Mass.  (Maurice  E.  Rosen,  of  Portland, 
Me.,  on  the  brief),  for  petitioners. 

Frank  A.  Morey,  of  Lewiston,  Me.,  for  respondent. 

Before  DODGE  and  BINGHAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

DODGE,  Circuit  Judge.  [1]  The  objections  specified  by  these  pe- 
titioners to  an  accepted  composition  were  heard  by  the  EHstrict  Judge 
August  30,  1916.  Their  petition  states  that  on  September  1,  1916,  he 
"handed  down,  and  had  filed,  an  opinion,  a  copy  of  which  is  hereto 
annexed,  marked  'A,'  confirming  the  composition  offered."  The  paper 
thus  described  is  dated  August  31,  1916.  Though  called  an  "opinion" 
in  the  petition,  it  is  not  so  entitled,  nor  is  it  otherwise  entitled.  The 
clerk's  docket  entry  was :  "September  1,  1916,  opinion.  Hale,  J.,  con- 
firming composition  filed."  The  answer  of  the  District  Judge  calls  it 
an  "opinion  and  order."  It  concludes  with  these  words,  "The  compo- 
sition is  therefore  confirmed,"  which  it  would  certainly  be  difficult  to 
understand  otherwise  than  as  an  order. 

The  words  just  quoted  were  preceded  by  a  recital  that  nonassenting 
creditors  opposed  confirmation,  that  confirmation  had  been  approved 
by  a  large  majority,  that  the  opposing  creditors  had  the  burden  of 
showing  that  acceptance  was  not  for  the  creditors'  best  interests,  and 
that  upon  consideration  of  the  proofs  that  burden  had  not  been  sus- 
tained. 

The  petitioners  took  no  action  whatever  within  10  days  from  Sep- 
tember 1,  1916.  On  September  21st,  they  filed  a  motion  that  a  final 
decree  confirming  the  composition  be  entered.  This  the  court  de- 
nied September  23d,  "it  appearing  that  the  composition  was  confirmed 
by  order  of  this  court  more  than  10  days  before  the  date  of  the  filing 
of  this  motion." 

The  petitioners  now  allege  that  no  decree  confirming  the  composi- 
tion has  been  entered  or  filed  and  that  they  desire  to  appeal  from  any 
decree  or  order  confirming  it.  They  ask  that  the  judge  be  ordered  to 
"sign  and  docket  a  decree  or  order"  confirming  it,  for  the  obvious 
purpose  of  allowing  them  a  further  opportunity  to  appeal. 

[2]  In  Ross  V.  Saunders,  105  Fed.  915,  919,  45  C.  C.  A.  123,  this 
court  declined  to  pass  on  the  right  of  appeal  against  an  order  confirm- 
ing a  composition;  and  has  not  since  been  called  on  to  pass  upon  it 
Assuming,  in  view  of  Re  Bay  State,  etc.,  Co.,  223  Fed.  778,  139  C. 
C.  A.  598  in  the  Second  Circuit,  and  of  like  decisions  in  other  cir- 
cuits, that  the  right  exists,  the  appeal  is  required  by  section  25a  of  the 
Bankruptcy  Act  to  be  taken  "within  ten  days  after  the  judgment  ap- 
pealed from  has  been  rendered."  If  the  court  "rendered  a  judgment" 
confirming  this  composition  on  September  1st,  the  petitioners'  right  to 
appeal  from  it  expired  on  September  11th,  and  no  longer  existed  when 
they  first  took  any  step  regarding  it.  There  is  no  suggestion  that  they 
were  without  notice  of  the  rendition  of  the  order  dated  Septembo" 
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1st.  The  practice  in  the  Maine  district,  as  stated  by  the  District  Judge 
in  his  answer,  is  to  treat  such  an  order  as  he  entered  as  the  final 
order  upon  which  an  appeal  is  taken,  if  taken  at  all. 

The  petitioners  rely  here  on  General  Order  38  (89  Fed.  xiv,  32 
C.  C.  A.  xiv),  requiring  the  official  forms  to  be  "observed  and  used 
with  such  alterations  as  may  be  necessary  to  suit  the  circumstances 
of  any  particular  case" ;  also  on  Official  Form  62,  for  an  "order  con- 
firming composition."  This  form  provides  for  a  somewhat  fuller 
recital  than  is  found  in  the  paper  filed  September  1st,  as  above,  of 
the  proceedings  had  regarding  the  composition  confirmed;  but  there 
is  no  suggestion  that  any  of  the  steps  to  be  so  recited  had  been  omitted 
in  this  case.  Following  such  recital  in  the  official  form  are  the  con- 
cluding words,  "It  is  therefore  hereby  ordered  that  the  said  composi- 
tion be,  and  it  hereby  is,  confirmed,"  which  is  for  all  practical  pur- 
poses the  same  as  the  order  made  in  this  case,  whatever  may  be  said 
as  to  the  recitals  preceding  it.  No  indication  is  found  in  the  official 
form  that  the  order  is  to  be  either  "signed"  or  "docketed"  by  the  Dis- 
trict Judge,  as  prayed  for  in  this  petition. 

This  proceeding  was  not  one  of  those  to  which  General  Order  37 
(89  Fed.  xiv,  32  C.  C.  A.  xiv),  makes  the  Supreme  Court  equity  rules 
applicable.  Nor  was  it  covered  by  local  rule  23,  requiring  all  appeal- 
able decisions  in  equity  or  admiralty  to  be  supplemented  by  a  "formal 
decree  giving  effect  thereto."  In  cases  not  governed  by  similar  express 
requirements  it  cannot  be  said  that  an  appealable  order,  decree,  or 
judgment  may  never  be  embodied  in  an  "opinion"  so  as  to  be  rendered 
when  the  opinion  is  filed.  Admitting  that  an  opinion,  generally  speak- 
ing, only  announces  the  court's  conclusions  or  rulings  and  contem- 
plates future  settlement  of  the  precise  terms  whereby  they  are  to 
become  operative  in  the  case  as  an  order,  decree,  or  judgment,  and 
that  an  opinion  of  this  kind  does  nothing  in  the  case  from  which  an 
appeal  will  lie  (Herrick  v.  Cutcheon,  55  Fed.  6,  5  C.  C.  A.  21 ;  Rush 
V.  Lake,  122  Fed.  561,  58  C.  C.  A.  447),  we  see  no  reason  to  doubt 
that  an  opinion,  if  sufficiently  explicit  to  that  effect,  may,  besides  an- 
nouncing the  conclusions  or  rulings,  embody  the  order,  decree,  or 
judgment  which  they  require.  When,  as  in  this  case,  the  conclusions 
or  rulings  announced  leave  no  room  for  controversy  as  to  the  brief 
terms  needed  for  embodiment  of  the  resulting  order,  and  the  opinion 
concludes  with  an  order  in  those  terms,  there  can  be  no  sufficient 
ground  for  saying  that  the  order  is  not  rendered  by  filing  the  opinion 
so  including  it. 

We  find  no  such  difference  in  matter  of  substance  between  the  re- 
citals and  order  which  the  District  Judge  included  in  the  opinion  filed 
September  1st,  and  the  official  form,  as  would  warrant  us  in  saying 
that  he  did  not  on  that  day  render  a  judgment  confirming  the  compo- 
sition, from  which  any  appeal  must  be  taken  within  10  days.  We  see 
no  reason  to  doubt  that  it  would  be  entirely  within  his  power  now  to 
enter  the  same  order,  in  the  full  official  form,  as  of  September  1st. 
This,  as  in  the  case  of  a  docket  entry,  "Bill  dismissed,"  under  Massa- 
chusetts practice,  though  proper  for  the  regular  completion  of  the 
records,  would  not  be  essential,  but  a  mere  extension  of  the  order  al- 
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ready  entered,  having  relation  to  the  time  of  entry  of  that  order.  Snell 
V.  Dwight,  121  Mass.  348.  The  petitioners  make  no  attempt  to  explain 
or  excuse  their  failure  to  appeal  within  10  days  from  September  1st, 
and  therefore,  in  view  of  the  local  practice,  fail  to  show  that  they  have 
lost  any  substantial  right. 

[3]  An  application  of  this  kind  is  an  application  to  the  discretion 
of  the  appellate  court,  and  is  not  to  be  granted  unless  a  dear  case  of 
necessity,  in  order  to  prevent  substantial  injustice,  is  made  out;  nor 
are  the  petitioners'  interests  alone  in  question.  The  effect  of  issuing 
the  writ  upon  other  interests  involved  are  to  be  considered.  It  ap- 
pears from  this  petition  that  on  September  23d  the  court  entered  an 
order  of  distribution  in  the  case,  and  that  on  the  same  day  a  pay  order 
was  issued,  which,  according  to  the  docket  entries,  made  part  of  the 
record,  was  on  the  same  day  mailed  to  the  referee.  No  attempt  by 
the  petitioners  to  review  this  order  of  distribution,  or  the  action  of 
the  court  thereon,  appears  to  have  been  made.  Their  present  petition 
was  not  filed  until  September  28th. 

In  view  of  the  effect  which  the  issue  of  the  writ  prayed  for  might 
have  upon  proceedings  had  under  the  order  of  September  1st,  we  can- 
not consider  such  informality  as  here  appears  in  the  rendition  of  the 
judgment  sufficient  warrant  for  interference  by  this  court  in  the  man- 
ner desired. 

The  petition  is  dismissed,  with  costs. 


(239  red.  700) 

BLANDIN  v.  OSTRANDER. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  9,  1917.) 

No.  92. 

1.  Fbocess    «=5>149— District    for    Bringing    Suit — Service— Fraud— Evi- 

dence. 

On  moti(m  to  set  aside  the  service  of  a  summons  for  fraud,  evidence 
held  to  show  that  defendant  was  induced  by  a  friend  of  plaintiff  to  come 
into  district  of  plaintiffs  residence,  so  that  plaintiff  might  serve  him  there, 
by  false  representations  that  the  friend  desired  to  meet  defendant  on 
business. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent.  Dig.  S§  202-205.] 

2.  Process  ^s>65 — Fraud — ^Liability  of  Principal  for  Fraud  of  Agent. 

Where  plaintiff  expected  a  friend  to  give  him  assistance  in  procuring 
service  on  defendant  in  the  district  of  plaintiff's  residence,  he  is  respon- 
sible for  the  fraud  of  the  friend  in  procuring  defendant's  presence,  though 
he  did  not  know  that  fraud  was  employed. 

[Ed.  Note. — For  other  cases,  see  Process,  Cent.  Dig.  §  61.] 

8.  Process  ^=5>61 — District  for  Bringing  Suit — Service — Fraud— "Fouin) 
Within  the  District." 

A  party  enticed  by  false  representations  by  plaintiff,  or  one  acting  in 
Ids  behalf,  to  enter  the  district  for  the  purx)ose  of  making  service  upon 
him,  cannot  be  said  to  be  "found  within  the  district" 
[Ed.  Note. — For  other  cases,  see  Process,  Cent  Dig.  f  69.] 
4.  Process  ^=s>166 — Defects — Waiver  of  Objection — Fraud. 

The  objection  to  the  court's  want  of  jurisdiction,  because  of  the  fraud 
by  which  defendant  was  brought  into  the  district  for  service,  is  not 

«=»For  other  cases  see  same  topic  A  KBT-NUMDER  in  all  Key-Numbered  DlsesU  ft  Indexes 
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waived  by  defendant  going  to  trial  on  the  merits,  especially  when  a  bill 
of  exceptions  was  prepared  explicitly  covering  the  refusal  of  the  court  to 
set  aside  the  service. 
[Ed.  Note.— For  other  cases,  see  Process,  Cent  Dig.  H  250-255.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  New  York. 

Action  by  George  N.  Ostrander  against  Amos  N.  Blandin.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.  Reversed  and  re- 
manded, with  directions  to  set  aside  the  service  of  the  writ. 

See,  also,  211  Fed.  733. 

Writ  of  error  to  review  a  judgment  entered  in  the  District  Court 
for  the  Northern  District  of  New  York,  in  favor  of  Ostrander,  who 
was  plaintiff  below,  and  against  Blandin,  in  an  action  to  recover  com- 
missions as  broker  upon  the  sale  of  certain  timber  standing  on  lands 
in  the  state  of  Vermont. 

Hermon  E.  Eddy  and  Clarke  C.  Fitts,  both  of  Brattleboro,  Vt.>  and 
Josejrfi  B.  McCormick,  of  Granville,  N.  Y.,  for  plaintiff  in  error. 
Edward  M.  Angell,  of  Glens  Falls,  N.  Y.,  for  defendant  in  error. 

Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge.  This  action  was  tried,  and  plaintiff  had 
a  verdict,  after  defendant  had  moved  to  set  aside  service  of  summons, 
on  the  ground  that  he  (a  citizen  and  resident  of  New  Hampshire)  had 
by  fraud  and  trick  been  induced  to  come  within  the  state  and  Northern 
district  of  New  York,  in  order  that  service  might  be  effected.  The 
motion  was  denied  by  the  trial  judge  and  exception  duly  taken. 

[  1  ]  Though  Blandin  lived  in  New  Hampshire,  his  business  was  at 
Wilmington,  Vt,  where  through  divers  corporations  he  controlled  or 
was  much  interested  in  certain  timber  lands.  Ostrander  wished  to 
bring  this  action  to  recover  a  brokerage  upon  a  sale  to  the  Rich  Lum- 
ber Company  of  some  land,  or  of  the  lumber  thereon  standing,  by  a 
corporation  in  which  Blandin  was  prominent ;  it  being  further  alleged 
that  the  latter  had  lawfully  assumed  responsibility  for  the  commission 
demanded. 

One  Hanley  was  superintendent  for  the  Rich  Lumber  Company,  a 
friend  of  Ostrander,  and  a  resident  of  Albany,  where  the  plaintiff 
maintains  an  office  for  the  practice  of  law.  Some  months  after  the 
Rich  Company  had  closed  its  purchase  from  the  Blandin  interests, 
Hanley  telephoned  Ostrander  from  Manchester,  Vt.,  that  he  (Hanley) 
had  made  an  engagement  with  Blandin  for  the  following  day  at  the 
Rensselaer  Hotel  in  Troy.  Ostrander  said  he  was  obliged  for  the  in- 
formation, and  would  send  a  man  to  serve  Blandin.  Service  was  made 
accordingly,  and  it  is  admitted  that  all  this  was  done  pursuant  to  an 
antecedent  agreement  on  Hanley's  part  to  let  Ostrander  know  when 
and  where  he  could  find  Blandin  witfiin  New  York. 

There  is  conflict  as  to  why,  or  upon  what  inducement,  Blandin  went 
to  the  hotel  in  Troy,  when  he  did ;  but  the  evidence  is  to  us  very  clear. 
That  he  went  there  to  meet  Hanley  is  admitted ;  that  Hanley  wrote 
and  telegraphed  to  him  from  Manchester,  Vt.,  asking  an  appointment 
for  the  place,  day,  and  approximate  hour  of  service  is  not  denied,  for 
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Hanley  contents  himself  with  saying  that  he  and  Blandin  "met  by  ap- 
pointment," while  Blandin  gives  the  particulars. 

The  latter,  however,  adds  that  Hanley  had  given  him  as  a  reason 
for  the  Troy  meeting  that  the  representative  of  a  manufacturing  es- 
tablishment m  want  of  hardwood  lumber  would  be  in  Troy^  and  wished 
to  meet  Blandin.  Having  been  served  almost  as  soon  as  h^  arrived  at 
the  hotel,  Blandin  met  Hanley,  who  said  that  the  man  whom  Blandin 
was  to  meet  was  one  Ventres,  of  Port  Allegheny,  Pa.,  who  had  just 
telegraphed  that  it  was  impossible  to  keep  the  appointment  Blandin 
deposes  that  he  had  no  other  reason  for  going  to  Troy  except  to  meet 
Ventres,  at  Hanley's  suggestion.  Ventres  swears  that  he  never  had 
any  appointment  to  meet  Blandin,  nor  any  suggestion  for  such  ap- 
pointment from  Hanley. 

Hanley's  version  is  that  he  wanted  to  see  Blandin  on  behalf  of  his 
employer,  the  Rich  Company,  and  for  that  purpose  alone  suggested  the 
Troy  rendezvous ;  a  meeting  place  easy  for  Blandin,  who  was  on  his 
way  to  Rutland,  Vt.,  and  "it  was  convenient  for  him  to  stop  at  Troy 
overnight  and  take  the  morning  train  for  Rutland."  But  Hanley  does 
not  say  or  suggest  whence  Blandin  started  for  Rutland,  nor  deny 
that  he  communicated  with  Blandin  from  Manchester,  Vt,  on  the  day 
before  service ;  Blandin  being  then  at  or  near  Wilmington.  Nor  does 
he  explain  why  (if  he  made  no  engagement  for  Ventres)  he  telegrajAi- 
ed  Blandin,  **lVe  will  meet  you"  at  the  hotel  in  Troy  on  the  day  of 
service.  The  use  of  the  plural  is  inexplicable,  if  Hanley  tells  the  truth, 
while  his  statement  (of  course,  denied  by  Blandin)  that  the  latter  was 
en  route  to  Rutland  is  absurd.  A  trip  from  anywhere  near  Wilming- 
ton to  Rutland,  via  Troy,  is  a  serious  tax  upon  credulity. 

We  find  that  Hanley  falsely  pretended  a  desire  on  the  part  of  Ven- 
tres to  see  Blandin  in  Troy  and  on  business,  that  Hanley  did  this  in 
order  tp  enable  his  friend  Ostrander  to  sue  in  the  latter 's  home  juris- 
diction, and  that  Blandin  was  thereby  induced  to  go  to  Troy,  when 
he  otherwise  would  not  have  done  so.  It  may  be  true  that  Hanley 
did  wish  to  talk  to  Blandin  about  the  timber  lands  of  the  Rich  Com- 
pany, but  it  is  riot  true  that  he  asked  Blandin  to  come  to  Troy  for 
that  purpose. 

[2]  There  is  no  evidence  tending  to  show  that  Ostrander  knew  or 
suggested  the  means  employed  by  Hanley  to  inveigle  Blandin  within 
the  jurisdiction.  But  this  is  immaterial,  for  it  is  admitted  that  he 
expected  assistance  from  Hanley  in  advising  him  regarding  Blandin's 
whereabouts,  and  he  thereby  assumed  responsibility  for  Hanley's 
methods. 

[3]  The  law  on  this  subject  is  familiar,  though  happily  not  often 
invoked.  A  party  found  within  the  jurisdiction  may,  of  course,  be 
there  served ;  "but  it  cannot  be  s?iid  that  he  was  .so  found  there,  if  he 
was  inveigled  or  enticed  into  the  district  for  the  purpose  of  making 
*  *  *  service  upon  him,  by  false  representations  and  deceitful  con- 
trivances of  the  plaintiff  in  the  suit,  or  by  any  one  acting  in  his  be- 
half." Per  Clifford,  J.,  in  Union  Sugar  Refinery  v.  Mathiesson,  Fed. 
Cas.  No.  14,397,  2  Cliff.  304,  cited  in  Re  Johnson,  167  U.  S.  at  page 
126,  17  Sup.  Ct  735,  42  ly.  Ed.  103.    See  also  Olean,  etc,  Co.  v.  Fair- 
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mount,  etc.,  Co.,  55  App.  Div.  292,  67  N.  Y.  Supp.  165,  citing  Metcalf 
V.  Clark,  41  Barb.  (N.  Y.)  45,  a  case  especially  applicable. 

[4]  The  ultimate  question  here  presented  is  one  of  jurisdiction,  for 
no  jurisdiction  can  be  permitted  to  rest  upon  a  fraudulent  service.  The 
general  rule,  applicable  here,  is  that  defendant  did  not  waive  his  ob- 
jection by  going  to  trial  on  the  merits  (Foster,  etc.,  Co.  v.  Chinn,  202 
Fed.  at  page  177,  122  C.  C.  A.  577,  and  cases  cited),  especially  when 
(as  here)  a  bill  of  exceptions  was  prepared  covering  explicitly  the  re- 
fusal of  the  court  to  set  aside  the  service  of  summons.  The  practice 
below  was  that  approved  in  Commercial,  etc.,  Co.  v.  Davis,  213  U.  S. 
245,  29  Sup.  Ct.  445,  53  L.  Ed.  782.  We  have  no  doubt  of  our  juris- 
diction to  consider  the  point  raised  under  Boston  &  Maine  R.  R.  Co. 
v.  Gokey,  210  U.  S.  at  page  161,  28  Sup.  Ct.  657,  52  L.  Ed.  1002;  a 
decision  the  more  in  point,  because  the  jurisdictional  point  there  con- 
sidered was  of  the  "alleged  defective  service"  of  a  writ;  there  can 
be  no  more  serious  defect  in  the  service  of  process  than  fraud. 

We  conclude  that  the  trial  court,  and  indeed  no  court,  ever  obtained 
jurisdiction  of  Blandin  in  this  litigation,  and  it  is  therefore  ordered 
that  the  judgment  be  reversed,  and  the  cause  remanded,  with  direc- 
tions to  the  lower  Court  to  set  aside  the  service  of  the  writ 


(239  Fed.  703) 

In  re  UNITED  STATES  HAIR  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  9,  1917.) 

Na  111. 

1.  Bills  and  Notes  ^=:»359 — Bona  B^de  Pubchaseb — Consideration — ^Pay- 

ment OF  Existing  Indebtedness. 

The  payment  of  an  existing  Indebtedness  from  a  firm  to  a  corporation 
is  valuable  consideration  for  tbe  transfer  to  the  corporation  of  a  check 
payable  to  the  firm. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  §§  924r-036.1 

2.  Bills  and  Notes  ^=»359 — Bona  Fide  Purchaser — Consideration — Pay- 

ment OF  Existing  Indebtedness — Presumption. 

Where  a  firm  Indorsed  a  check  payable  to  a  corporation  to  which  it 
was  indebted,  and  there  is  no  evidence  as  to  the  purpose  of  such  transfer. 
It  will  be  presumed  to  have  been  a  payment  of  the  existing  debt,  since 
the  law  does  not  presume  a  gift  or  a  fraudulent  purpose. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  §§  924-936.J 

3.  Corporations  ^=»428(12) — ^Notice — Knowledge  of  Agent — Fraud. 

Where  the  president  of  a  corporation,  engaged  in  a  fraudulent  scheme 
to  convert  the  corporation's  assets  to  his  own  use,  obtained  a  check  from 
another  by  false  representations  and  indorsed  it  to  the  corporation,  his 
interest  In  concealing  the  fraud  by  which  he  obtained  the  check  rebuts 
the  presumption  that  he  informed  the  corporation  of  the  facts,  as  it  was 
his  duty  to  do,  so  that  his  knowledge  of  the  fraud  is  not  imputed  to  the 
corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  f  1761.] 
^s^For  other  cases  see  same  topic  ft  KBY-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes. 
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4.  Bankruptcy  «=5>318(3) — Claims — ^Monet  Beceivbd — ^Bona  Fide  Pubchab- 
EB  OF  Check. 

A  claim  against  a  bankrupt  for  money  received  cannot  be  based  on  a 
check  secured  from  claimant  by  fraud  and  indorsed  to  the  bankrupt,  who 
was  a  bona  flde  purchaser  for  value  without  notice. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  481.] 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

In  the  matter  of  the  United  States  Hair  Company,  bankrupt.  Peti- 
tion by  J.  &  W.  Seligman  &  Co.  to  revise  an  order  of  the  District 
Court  disallowing  the  claim  of  petitioners  as  alleged  creditors  of  the 
bankrupt.    Order  affirmed. 

The  bankrupt  is  a  New  York  corporation  of  which  one  P.  M.  Musica  was 
president  during  the  occurrences  giving  rise  to  this  Utigation.  He  was  also  a 
partner  in  the  firm  of  A.  Musica  &  Son,  which  firm  and  its  several  members 
are  likewise  adjudicated  bankrupts.  Musica  &  Son  had  long  been  in  business. 
In  January,  1913,  P.  M.  Musica  organized  the  Hair  Company,  in  pursuance  of 
a  fraudulent  scheme  of  his  own,  having  for  its  object  the  assumption  of  all 
the  debts  of  Musica  &  Son  by  the  corporation,  and  the  ultimate  conversion  to 
his  own  use  of  such  assets  as  said  corporation  might  possess.  The  business 
of  both  firm  and  corporation  was  dealing  in  human  hair. 

On  March  8,  1913,  the  Hair  CJompany  was  a  creditor  of  Musica  &  Son  to  an 
amount  exceeding  $17,000.  On  or  before  said  date  P.  M.  Musica  had  fraudu- 
lently converted  to  his  own  use  upwards  of  $50,000  belonging  to  the  Hair  Com- 
pany ;  but  no  other  officer  or  director  of  the  Hair  Ck)mpany  was  aware  of  this 
embezzlement,  nor  were  they,  nor  any  of  them,  cognizant  of  Musica's  fraudu- 
lent purpose  in  organizing  that  corporation.  On  March  11,  1913,  P.  M.  Musica 
caused  a  draft  on  London  to  be  drawn  by  Musica  &  Son,  which  draft  he  sold 
to  Seligman  &  Ck>.  inducing  said  sale  by  false  and  fraudulent  representations 
reUed  upon  by  Seligman  &  Co.,  who  consequently  bought  the  draft  for 
$16,798.33,  for  which  amount  they  gave  P.  M.  Musica  their  own  check  to  the 
order  of  Musica  &  Son.  This  check  P.  M.  Musica,  as  a  partner  in  Musica  & 
Son,  indorsed  to  the  order  of  the  Hair  Company,  delivered  the  same  to  that 
corporation,  and  thereupon,  as  president  of  the  Hair  Company,  again  indorsed 
it,  and  caused  its  deposit  in  the  bank  account  of  that  corporation. 

Shortly  thereafter  Musica's  frauds  were  discovered,  the  draft  on  London  was 
returned  unpaid,  Musica  became  a  fugitive  from  justice,  and  both  his  firm  and 
the  Hair  Company  l)ecame  bankrupt  There  is  no  evidence  produced,  and  none 
probably  producible,  as  to  the  purpose  or  intent  of  P.  M.  Musica  in  regard 
to  these  transactions,  except  that  hereinabove  summarized.  Seligman  &  Co. 
filed  claim  in  the  Hair  Company  proceedings,  as  for  money  had  and  received 
by  the  bankrupt.  Such  claim  was  disallowed  by  the  referee  and  the  District 
Court    To  the  expunging  order  this  petition  was  filed. 

Seligman  &  Seligman,  of  New  York  City  (George  W.  Seligman,  of 
New  York  City,  of  counsel),  for  petitioners. 

Parker  &  Aaron,  of  New  York  City  (Henry  Root  Stern  and  Rush- 
more,  Bisbee  &  Stem,  all  of  New  York  City,  of  counsel),  for  B.  W, 
Brown,  trustee  in  bankruptcy. 

Before  COXE,  WARD,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  Much 
argument  has  been  devoted  to  matters  considered  by  us  imnecessary 
to  decision;  it  being  our  opinion  that  this  case  lies  within  narrow 
limits. 

^=»For  otber  casM  m«  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered  DisetU  A  Indexes 
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[1]  The  existing  indebtedness  (irrespective  of  that  caused  by  P. 
M.  Musicals  embezzlement)  of  Musica  &  Son  to  the  Hair  Company 
constituted  a  valuable  consideration  for  the  transfer  of  Seligman  & 
Co/s  check  to  the  bankrupt.  In  Holly  v.  Domestic,  etc.,  Missionary 
Society,  92  Fed.  747,  34  C.  C.  A.  651,  Wallace,  J.,  thus  summarized 
the  law  as  recognized  in  the  federal  courts  on  this  question: 

"He  who  receives  money  or  acquires  negotiable  paper  In  payment  of  a  debt 
is  a  holder  for  value,  and  if  he  receives  the  money  innocently,  or  acquires  the 
commercial  paper  before  its  maturity,  and  without  notice  of  any  Infirmity,  has 
a  perfect  title,  which  cannot  be  subordinated  to  the  equities  of  any  third 
person." 

[2]  There  is,  to  be  sure,  no  direct  evidence  that  P.  M.  Musica 
caused  Seligman  &  Co.'s  check  to  be  transferred  to  the  Hair  Com- 
pany and  the  proceeds  deposited  in  its  bank  account  "in  payment  of" 
any  part  of  the  then  existing  indebtedness  of  Musica  &  Son.  But 
there  is  nothing  to  rebut  the  presumption  arising  from  what  was  ad- 
mittedly done.  "It  is  undoubtedly  the  general  rule  that,  in  the  ab- 
sence of  explanation,  the  presumption  arising  from  the  delivery  of 
a  check  is  that  it  was  delivered  in  pa)mient  of  a  debt.  *  *  *  The 
law  does  not  presume  a  gift."  Nay  v.  Curley,  113  N.  Y.  575,  21  N. 
E.  698,  and  cases  cited.  Neither,  it  may  be  added,  does  it  presume  a 
fraud.  Therefore,  since  indebtedness  at  date  of  transfer  is  shown 
beyond  doubt,  "we  must  presume  that  a  pa)mient  made  *  *  * 
after  such  debt  accrued  was  made  on  account  of  the  debt.  If  it  was 
really  made  on  some  other  account,  we  must  have  some  evidence  of 
this  before  we  can  change  the  presumption."  Masser  v.  Bowen,  29 
Pa.  128,  72  Am.  Dec.  619. 

[3]  The  question  remains  whether  the  Hair  Company  received  what 
the  law  presumes  to  have  been  a  payment,  innocently  and  without  no- 
tice of  any  infirmity.  This  depends  upon  whether  Musicals  own  knowl- 
edge of  his  own  evil  intent,  and  especially  of  the  fraud  which  as  a 
member  of  Musica  &  Son  he  had  worked  on  Seligman  &  Co.,  is  to  be 
imputed  to  the  bankrupt  corporation  because  he  was  the  president 
thereof;  no  other  officer  or  director  having  any  knowledge  in  the 
premises  or  any  reason  to  suspect  fraud  or  falsehood.  On  this  point 
American  National  Bank  v.  Miller,  229  U.  S.  521,  33  Sup.  Ct.  883,  57 
L.  Ed.  1310,  is  conclusive.  Changing  to  Musica  the  name  of  the  cor- 
poration president  who  in  that  case  occupied  the  rascal's  position,  a 
quotation  from  the  decision  is  apt ;  for — 

**the  evidence  before  us  presents  another  phase  of  the  recurring  question  as 
to  when  and  how  far  notice  to  an  agent  Is  notice  to  his  principal.  In  view  of 
the  many  decisions  on  the  subject  it  is  unnecessary  to  do  more  than  to  apply 
them  to  the  facts  of  this  case.  If  [Musica]  within  the  scope  of  his  office  had 
knowledge  of  a  fact  which  it  was  his  duty  to  declare  and  not  to  his  interest  to 
conceal,  then  his  knowledge  is  to  be  treated  as  that  of  the  bank;  for  he  is 
then  presumed  to  have  done  what  he  ought  to  have  done,  and  to  have  actually 
given  the  information  to  his  principal." 

See  Carlisle  v.  Norris,  215  N.  Y.  414,  109  N.  E.  564;  Stallo  v. 
Wagner,  233  Fed.  383,  147  C.  C.  A.  315;  also  citations  in  Wilson 
V.  Pauly,  72  Fed.  134,  18  C.  C.  A.  475. 
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It  IS  obvious  that  Musica  was  in  duty  bound  to  declare  the  origin 
of  the  check  whose  proceeds  he  caused  to  be  added  to  the  funds  of 
the  Hair  Company;  but  it  is  equally  plain  that,  if  he  was  to  carry 
through  for  even  a  little  longer  the  elaborate  scheme  to  defraud  of 
which  the  Hair  Company  was  an  innocent  party,  his  interest  was  to 
conceal  that  which  he  knew. 

[4]  It  follows  from  the  foregoing  that  the  Hair  Company  became 
a  holder  for  value,  in  good  faith,  and  without  notice,  of  Seligman's 
check  before  its  maturity;  i.  e.,  before  its  presentation  to  the  bank 
upon  which  it  was  drawn. 

Since  the  Hair  Company,  and  therefore  its  trustee  in  bankruptcy, 
occupies  the  favored  position  of  bona  fide  holder  for  value  of  com- 
mercial paper,  the  maker  of  such  paper  cannot  be  creditor  of  such 
holder,  by  reason  of  the  way  in. which  the  paper  originated. 

For  this  reason  the  order  appealed  from  is  affirmed,  with  costs. 


(239  Fed.  706) 

BRENNEMAN,  U.  S.  Marshal,  et  al.  v.  FAGERBERG. 

(Circuit  Court  of  Appeals,  Ninth  Circuit     February  6,  1917.) 

No.  2679. 

United    States    Marshals    ^=>M — Pabtnebship    ^=»54 — ^Evidenck — Suffi- 
ciency. 

In  an  action  against  a  United  States  marshal  and  his  deputy  for  an 
alleged  wrongful  levy  of  an  attachment  upon  the  property  of  plaintiff, 
evidence  held  to  warrant  a  finding  that  plaintiff  was  not  a  partner  of  the 
debtor  whose  property  was  sought  to  be  attached,  and  hence  the  attach- 
ment was  illegal. 

[Ed.  Note. — For  other  cases,  see  United  States  Marshals,  Cent  Dig.  f 
35;   Partnership,  Cent.  Dig.  §§  77,  79.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Fourth 
Division  of  the  Territory  of  Alaska ;  Fred  M.  Brown,  Judge. 

Action  by  H.  M.  Fagerberg  against  F.  R.  Brenneman,  United  States 
Marshal,  and  another.  There  was  a  judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

The  plaintiffs  in  error  were  defendants  in  the  court  below  to  an  action 
there  brought  by  the  defendant  in  error  here,  the  amended  complaint  in  which, 
after  alleging  the  oflacial  capacity  of  the  defendants,  set  up,  among  other  things, 
that  on  the  6th  day  of  August,  1914,  the  plaintiff  was  the  owner  and  in 
possession  of  a  certain  roadhouse  and  its  furniture,  outbuildings,  and  appur- 
tenances, at  a  place  called  Blackburn,  in  Alaska,  and  within  the  jurisdiction  of 
the  court  below,  and  also  of  five  head  of  horses,  and  certain  harness,  saddles, 
sleds,  and  wagons,  all  of  which  were  then  and  there  seized  by  the  defend- 
ants and  by  them  wrongfully  and  by  force  taken  from  the  plaintiff  and  with- 
held from  him ;  that  the  plaintiff  was  at  the  time  the  property  was  so  seized 
engaged  in  running  the  place  as  a  public  roadhouse,  and  was  using  the  horses 
in  doing  a  general  freighting  and  packing  business  to  the  surrounding  mining 
camps,  in  which  business  he  was  making  an  average  daily  profit  of  $30,  and 
by  which  alleged  unlawful  acts  the  plaintiff  was  further  damaged  by  loss  of 
trade  in  the  sum  of  $2,000,  besides  $1,000  on  account  of  his  personal  ex- 
penses thereby  incurred  and  necessarily  to  be  incurred  in  the  case,  and  that 
the  value  of  the  property  not  including  the  land  upon  which  the  buildings 
stood   was  $8,350.     The  prayer  was  for  judgment  for  the   retinrn   of  the 

^=:9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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property,  or  Its  value  In  the  sum  of  $8,350  in  the  event  delivery  thereof  could 
not  be  had,  for  damages  at  the  rate  of  $30  a  day  from  the  time  of  such  seizure, 
and  additional  damages  in  the  sum  of  $3,000  and  for  costs. 

The  amended  answer  of  the  defendants  to  the  amended  complaint  admitted 
their  official  capacity,  put  in  issue  the  averments  in  respect  to  the  value  of 
the  property  and  the  amount  of  damages  alleged,  and  for  a  further  and  sepa- 
rate answer  set  up,  in  substance,  that  on  the  31st  day  of  July,  1914,  the 
plaintiff  and  one  J.  A.  Fagerberg  were  joint  partners  engaged  in  operating 
the  roadhouse  mentioned,  and  were  then  indebted  to  the  C5arstens  Packing  Com- 
pany in  the  sum  of  $6,274.47,  besides  Interest,  on  which  last-mentioned  date 
that  company  commenced  an  action  in  the  court  below  against  the  said  J.  A. 
Fagerberg  to  recover  that  alleged  indebtedness,  in  which  action  a  writ  of  at- 
tachment was  duly  issued  and  delivered  to  the  defendant  marshal  for  levy, 
under  which  writ  he,  through  his  deputy  and  codefendant,  duly  levied  upon 
the  property  mentioned ;  that  on  or  about  July  15,  1913,  the  said  J.  A.  Fager- 
berg, for  the  purpose  of  cheating  and  defrauding  the  creditors  of  the  said  al- 
leged partners  doing  business  under  the  alleged  firm  name  of  Fagerberg  Bros., 
executed  to  the  plaintiff  in  the  present  action  a  pretended  bill  of  sale,  pre- 
tending to  transfer  and  convey  to  the  plaintiff  H.  M.  Fagerberg  all  of  the 
property  here  involved,  and  also  other  described  property  of  the  alleged  co- 
partnership, which  alleged  conveyance  the  plaintiff  in  the  present  action  ac- 
cepted with  full  knowledge  of  its  purpose,  and  without  giving  any  considera- 
tion therefor;  that  the  amount  so  sued  for  by  Carstens  Packing  Company 
was  at  the  time  of  the  levy  due  from  the  alleged  copartnership  to  that  com- 
pany, and  was  subject  to  the  levy  made  by  the  defendants  to  the  action. 

The  replication  of  the  plaintiff  put  in  issue  the  averments  contained  in  the 
amended  answer,  and  the  case  came  on  for  trial  before  the  court  with  a  jury, 
which  latter  returned  a  verdict  to  the  effect  that  the  plaintiff  was  entitled  to 
a  return  of  the  property,  the  value  of  which  was  fixed  in  the  verdict,  and 
assessed  the  damages  sustained  by  the  plaintiff  by  reason  of  its  wrongful 
taking  and  detention  at  $4,725,  and  also  returned  answers  to  the  following 
special  findings  submitted  to  them  by  stipulation  of  the  parties: 

**I.  Was  H.  M.  Fagerberg,  on  the  6th  day  of  August,  1914,  the  sole  and  law- 
ful owner  of  the  property  described  in  the  amended  complaint,  that  is,  the 
Blackburn  roadhouse,  furniture  and  equipment,  the  barns  and  outbuildings, 
and  the  horses,  harnesses,  sleds,  etc.,  as  set  forth  in  plaintiff's  Exhibit  A,  at- 
tached to  the  amended  complaint?    He  was. 

"II.  Was  there  a  partnership  existing  between  H.  M.  Fagerberg  and  J.  A. 
Fagerberg  at  any  time  previous  to  the  6th  day  of  August,  1914?  There 
was  not" 

C.  F.  Wiit,  of  Tacoma,  Wash.,  and  I.yons  &  Ritchie,  of  Valdez, 
Alaska,  for  plaintiffs  in  error. 

T.  C.  West,  of  San  Francisco,  Cal.,  and  Donohoe  &  Dimond,  of 
Valdez,  Alaska,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  The  record 
shows  that  the  complaint,  in  the  action  in  which  the  attachment  that 
was  levied  on  the  property  here  in  controversy  was  issued,  was  filed 
by  Carstens  Packing  Company  against  J.  A.  Fagerberg,  and  contained 
two  counts,  the  first  being  based  upon  a  judgment  therein  alleged  to 
have  been  recovered  by  the  plaintiff  company  in  February,  1913,  in  the 
superior  court  of  King  county,  state  of  Washington,  against  J.  A. 
Fagerberg,  for  $2,651.72,  with  interest,  no  part  of  which,  it  was  al- 
leged, had  been  paid,  and  the  second  count  alleged  that  between  May 
10,  1914,  and  June  12th  of  the  same  year  the  plaintiff  sold  and  deliv- 
ered to  J.  A.  Fagerberg  goods,  wares,  and  merchandise  of  the  agreed 
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value  of  $4,170.97.  no  part  of  which  had  been  paid,  and  all  of  which 
was  therein  alleged  to  have  been  then  due  and  owing  to  the  plaintiff 
from  the  defendant  J.  A.  Fagerberg. 

We  do  not  find  it  necessary  to  decide  whether  upon  such  allegations 
a  writ  of  attachment  issued  in  that  action  could  be  legally  levied  upon 
property  in  the  actual  possession  of  one  not  a  party  to  the  action,  on 
the  theory  that  he  was  a  partner  of  the  defendant  thereto  (see  Mason 
V.  Eldred  et  al.,  73  U.  S.  [6  Wall.]  231,  238,  239,  18  L.  Ed.  783),  for 
the  jury  in  the  present  case  expressly  found  that  the  plaintiff  in  the 
present  action,  H.  M.  Fagerberg,  was  not  at  the  time  of  the  levy  com- 
plained of,  and  never  theretofore  had  been,  a  partner  of  J.  A.  Fager- 
berg, the  defendant  to  the  action  in  which  the  attachment  was  issued. 

The  main  point  contended  for  on  behalf  of  the  plaintiffs  in  error 
here  is  that  such  finding  by  the  jury  was  unsupported  by  the  evidence. 
It  is  true  that  the  record  contains  some  testimony,  and  shows  some 
circumstances  tending  to  support  the  claim  that  tihe  two  Fagerbergs, 
who,  it  appears,  are  brothers,  were  partners  in  the  business  at  Black- 
burn, but  there  is  much  testimony  disclosed  and  many  circumstances 
shown  by  the  evidence  tending  to  support  the  conclusion  of  the  jury 
that  no  partnership  between  them  existed.  And  among  the  evidence 
going  to  sustain  that  conclusion  is  some  of  the  testimony  of  Carstens, 
the  president  of  Carstens  Packing  Company  and  its  principal  owner, 
in  which  he  repeatedly  stated  that  as  early  as  1907  he  caused  the  store 
at  Chititu,  which  had  theretofore  been  conducted  by  a  corporation 
called  Nizina  Trading  Company,  practically  all  of  the  stock  of  which 
was  owned  by  himself  and  one  Myers,  to  be  turned  over  to  J.  A.  Fager- 
berg, and  that  he  thereafter  caused  the  Carstens  Packing  Company  to 
furnish  him  with  goods,  wares,  and  merchandise  and  from  time  to 
time  also  furnished  him  with  money,  at  all  times  charging  him  there- 
with and  looking  to  him  alone  for  payment.  It  is  undisputed  that 
during  much,  if  not  all  of,  that  time  the  plaintiff  in  the  present  case 
was  a  clerk  in  the  store  so  conducted  by  J.  A.  Fagerberg,  and  there 
was  evidence  given  tending  to  show,  not  only  that  Carstens  was  well 
aware  of  that  fact,  but  of  the  further  fact  that  his  salary  was  in  ar- 
rears to  the  extent  of  several  thousand  dollars.  It  further  appears 
that  subsequently  J.  A.  Fagerberg  transferred  all  of  his  property  in 
Alaska  to  his  brother  H.  M.  Fagerberg,  but  before  doing  so  offered  to 
transfer  it  to  Carstens  or  his  company,  which  offer  was  declined. 

We  are  unable  to  hold  that  the  jury  was  not  justified  in  finding  that 
the  defendant  in  error  here  was  not  a  partner  of  J.  A.  Fagerberg. 

The  only  other  point  in  the  case  requiring  special  mention  is  the 
contention  that  the  amount  of  damages  awarded  was  unsupported  by 
the  evidence.  As  has  been  said,  the  jury  awarded  the  plaintiff  in 
the  case  $4,725,  which  amount  was  reduced  by  the  court  to  $3,000  on 
the  ground  of  excessiveness,  and,  the  plaintiff  consenting  to  the  Re- 
duction, judgment  was  entered  in  his  favor  accordingly.  An  exami- 
nation of  the  record  satisfies  us  that  the  evidence  justified  the  action 
of  the  trial  court. 

The  judgment  is  affirmed. 
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(239  Fed.  709) 

In  re  FRANK. 

Appeal  of  SHEIBLEY  TYLER  GO.  et  aL 

(drcalt  Court  of  Appeals,  Third  Circuit     Ftebruary  23,  1917.     RAearlng 

Denied  March  9, 1917.) 

No.  2187. 

L  Appeal  and  Erbor  <©=»959(1) — ^Pleading  <&=»236(1) — ^Rbvibw — ^Discretion 
OF  Court — ^Amendment  to  Pleading. 

The  allowance  of  amendments  to  pleadings  Is  In  the  discretion  of  the 
court,  and  such  discretion  wlU  ordinarily  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  3825, 
3826;    Pleading,  Cent.  Dig.  |  601.] 

2.  Bankruptcy  «=5>84 — ^Involuntary  Proceedings— Aicbndmbnt — ^Verifica- 
tion OF  Pleading. 

Where  It  appeared  at  the  trial  on  a  petition  for  involuntary  bankruptcy 
that  the  petition  had  not  been  verified,  the  refusal  of  the  court  to  permit 
it  to  be  verified,  based  on  the  ground  that  the  testimony  already  given  had 
shown  that  petitioners  had  no  personal  knowledge  of  the  facts  which  they 
sought  to  verify  as  within  their  knowledge,  was  not  an  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  Si  126-129.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania ;  J.  Whitaker  Thompson,  Judge. 

In  the  matter  of  involuntary  proceedings  in  bankruptcy  against 
Charles  Frank.  From  an  order  of  the  District  Court  dismissing  the 
petition  (234  Fed.  665),  the  Sheibley  Tyler  Company  and  others,  pe- 
titioners, appeal.    Affirmed. 

Alexander  Simpson,  Jr.,  Jerome  J.  Rothschild,  and  Joseph  Stern- 
berger,  all  of  Philadelphia,  Pa.,  for  appellants. 

Clinton  A.  Sowers  and  R9bert  M.  Bernstein,  both  of  Philadelphia, 
Pa.,  for  appellee. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Cir- 
cuit Judges. 

McPHERSON,  Circuit  Judge.  This  is  an  appeal  from  an  order  of 
the  District  Court,  dismissing  an  involuntary  petition  in  bankruptcy 
against  Charles  Frank.    The  facts  are  as  follows : 

On  November  20,  1915,  the  petition  was  filed,  charging  Frank  with 
certain  preferential  payments,  and  also  with  the  fraudulent  removal  of 
goods.  He  accepted  service  of  the  subpoena,  entered  an  appearance 
and  afterwards  filed  an  answer,  in  which  he  denied  the  preferences 
and  the  fraudulent  removal,  but  admitted  the  other  averments  in  the 
petition.  He  demanded  a  jury  trial,  and  while  this  was  proceeding, 
certain  facts  were  testified  to  concerning  the  verification  of  the  peti- 
tion. The  paper  is  regular  on  its  face,  and  the  oath  is  certified  to  by 
Meyer  Sack,  notary  public,  but  his  statement  was  shown  to  be  untrue. 
Sack  had  apparently  been  guilty  of  flagrant  misconduct,  for  the  paper 
had  been  presented  to  the  petitioners  by  Daniel  Meyers,  an  employe 
of  one  of  the  petitioners'  attorneys,  and  none  of  the  petitioners  had 
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sworn  to  it  before  Sack.  Meyers  (who  also  may  have  been  a  notary) 
did  not  attempt  to  administer  an  oath,  and  Sack's  conduct  seems  to 
have  been  a  deliberate  violation  of  duty,  which  he  did  not  try  to  ex- 
plain. Thereupon  the  bankrupt  moved  to  dismiss  the  proceedings,  al- 
leging that  the  petition  had  not  been  properly  verified,  and  that  he  had 
learned  this  fact  for  the  first  time  at  the  trisJ.  The  petitioners  offered 
orally  to  correct  the  admitted  defect  by  taking  the  oath  nunc  pro  tunc, 
but  file  court  refused  to  permit  the  amendment  and  dismissed  the  pe- 
tition. A  week  later,  the  petitioners  presented  a  formal  application 
praying  to  be  allowed  to  verify  either  as  of  November  20,  or  as  of  Feb- 
ruary 18  the  date  of  the  oral  application.  They  attached  a  duplicate 
creditors'  petition  properly  verified,  and  asked  also  that  the  order  of 
dismissal  be  vacated.  To  this  the  bankrupt  filed  an  answer,  and  on 
the  issue  thus  formed  depositions  were  taken  and  counsel  were  heard, 
the  result  being  that  the  District  Judge  refused  the  amendment  again, 
and  adhered  to  his  former  order.  The  present  appeal  attacks  the  cor- 
rectness of  all  these  rulings. 

[1]  The  reasons  that  moved  Judge  Thompson  will  be  found  in 
his  opinion  reported  in  234  Fed.  665.  We  think  it  unnecessary  to 
add  much  to  what  he  has  there  said.  While  amendments  are,  and 
should  be,  freely  allowed  in  the  federal  courts,  it  must  not  be  for- 
gotten that  the  allowance  is  in  the  discretion  of  the  court,  and  that 
such  discretion  will  not  ordinarily  be  disturbed.  The  record  before  us 
shows  that  the  amendment  was  refused  at  the  trial  on  the  ground  that 
"the  defect  was  jurisdictional  and  was  not  susceptible  of  amendment 
*  *  *  that,  there  being  no  verification  made  to  the  petition,  there 
was  nothing  to  amend."  This  is  the  principal  point  of  attack,  and  the 
appellants  rely  on  the  decisions  in  Leidigh  Carriage  Co.  v.  Stengel,  2 
Am.  Bankr.  Rep.  383,  95  Fed.  637,  37  C.  C.  A.  210;  Re  MacNaugh- 
ton,  16  Fed.  Cas.  323;  Re  Plymouth  Cordage  Co.,  13  Am.  Bankr. 
Rep.  665,  135  Fed.  1000,  68  C.  C.  A.  434;  Re  Vastbinder  (D.  C.)  11 
Am.  Bankr.  Rep.  118,  126  Fed.  417;  Millan  v.  Exchange  Bank,  24 
Am.  Bankr.  Rep.  889,  183  Fed.  753,  106  C.  C.  A.  327;  Rvan  v.  Hen- 
dricks, 21  Am.  Bankr.  Rep.  571,  166  Fed.  94,  92  C.  C.  A.  78;  Conway 
V.  German,  21  Am.  Bankr.  Rep.  577,  166  Fed.  67,  91  C.  C.  A.  653; 
Re  Pangbom  (D.  C.)  26  Am.  Bankr.  Rep.  40,  185  Fed.  673 ;  Common- 
wealth V.  Bamett,  199  Pa.  177,  48  Atl.  976,  55  L.  R.  A.  882;  Walden 
V.  Craig,  14  Pet.  147,  10  L.  Ed.  393;  Hardy  v.  Moore  (D.  C.)  4  Fed. 
843 ;  Bank  v.  Manufacturing  Co.,  52  Fed.  98,  2  C.  C.  A.  637,  18  L. 
R.  A.  201 ;  Bowden  v.  Bumham,  59  Fed.  752,  8  C.  C.  A.  248;  Nevada 
Co.  V.  Famsworth  (C.  C.)  89  Fed.  164;  MacDonald  v.  Nebraska,  101 
Fed.  171,  41  C.  C.  A.  278;  and  Mexican,  etc.,  Co.  v.  Duthie,  189  U.  S. 
76,  23  Sup.  Ct.  610,  47  L.  Ed.  715. 

[2]  As  it  seems  to  us,  however,  the  question  thus  raised  need  not 
be  considered.  Assuming,  but  not  deciding,  that  the  defects  were  juris- 
dictional but  were  also  amendable,  it  is  apparent  from  the  opinion  of 
the  district  judge  that  he  rested  his  final  action  on  another  ground  as 
well.  The  original  petition  contained  positive  averments  (not  aver- 
ments on  information  and  belief)  that  the  acts  of  bankruptcy  charged 
had  been  committed,  and  the  amended  petition  contains  the  same  aver- 
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ments.  The  record  before  us  does  not  show  what  the  petitioners  tes- 
tified to  during  the  trial,  but  the  trial  judge  (who  heard  this  testimony) 
evidently  regarded  it  as  a  contradiction  of  "the  facts  now  sworn  to," 
that  is,  the  facts  presented  to  him  on  the  formal  application  to  amend. 
He  based  his  refusal,  at  least  in  part,  on  this  contradiction,  and  as  we 
have  no  means  of  reviewing  the  correctness  of  his  statement  we  ac- 
cept it  as  true.  If  true,  the  court  was  asked  to  permit  the  filing  of  an 
amended  petition  in  which  the  petitioners  swore  to  positive  averments 
of  fact,  although  they  had  already  testified  that  they  had  no  such 
knowledge  as  would  justify  the  averments. 

In  refusing  to  allow  the  appellants  to  take  such  a  contradictory  at- 
titude, we  cannot  say  that  the  court  abused  its  discretion,  and  accord- 
ingly the  orders  appealed  from  are  affirmed. 


(239  Fed.  711) 

COLEMAN  et  aL  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    March  d,  1917.) 

No.  2909. 

Post  Office  ^=»50 — Offenses— Evidence— Sufficiency. 

In  a  prosecution  under  Pen.  Code  (Act  March  4,  1909,  c  321)  §§  190, 192, 
35  Stat.  1124,  1125  (Comp.  St.  1913,  §§  10360,  10362),  for  breaking  Into  a 
post  office  with  intent  to  commit  larceny  and  for  stealing  stamps  and  mon- 
ey therein,  the  property  of  the  United  States,  evidence  held  sufficient  to 
go  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  §§  87-89.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Kentucky ;  Walter  Evans,  Judge. 

J.  W.  Coleman  and  another  were  convicted  under  Pen.  Code,  §§  190, 
192,  of  breaking  into  a  post  office  with  intent  to  commit  larceny,  etc., 
and  they  bring  error.    Affirmed. 

Geo.  Du  Relle,  of  Louisville,  Ky.,  for  plaintiffs  in  error. 
Perry  B.  Miller,  U.  S.  Atty.,  of  Louisville,  Ky. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  Plaintiffs  in  error  and  one  Brayton  were  arrested, 
by  virtue  of  an  indictment  under  sections  192  and  190,  respectively,  ofi 
the  Penal  Code  of  the  United  States,  for  breaking  into  the  post  office 
at  Smithland,  Ky.,  with  intent  to  commit  larceny,  and  for  stealing  post- 
age stamps  and  money  belonging  to  the  United  States.  Coleman  and 
Harding  (hereinafter  called  defendants)  were  tried ;  Bra)rton  did  not 
appear  at  the  trial.  At  the  conclusion  of  the  testimony  defendants 
asked  direction  of  verdict  in  their  favor,  which  was  denied.  There 
was  a  verdict  of  guilty,  followed  by  judgment. 

The  only  question  presented  here  is  whether  the  peremptory  instruc- 
tion in  defendants'  favor  should  have  been  given ;  that  is  to  say,  wheth- 
er the  evidence  was  sufficient  to  warrant  the  verdict.    Upon  a  careful 
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consideration  of  the  testimony,  we  think  the  motion  to  direct  verdict 
was  properly  denied. 

Smithland  is  a  town  of  a  few  hundred  inhabitants  located  near  the 
Ohio  river,  about  12  miles  above  Paducah ;  it  has  no  railroad  and  no 
electric  lights ;  its  mail  is  brought  in  from  a  point  several  miles  distant. 
The  post  office  door  was  opened  by  a  key  on  the  night  of  March  19-20, 
the  safe  blown  open  apparently  by  nitroglycerine,  and  the  stamps  and 
money  stolen  therefrom,  including  considerable  silver  change.  There 
were  found  in  the  store,  among  other  things,  a  pick  and  wrench  which 
the  testimony  tended  to  show  were  stolen  on  the  night  of  the  post  of- 
fice robbery  from  a  general  store  situated  a  short  distance  from  the 
post  office;  this  store  also  having  been  entered  by  opening  the  door 
with  a  key.  In  blowing  open  the  safe  a  cup  of  soap  had  been  made 
in  the  upper  end  of  the  door,  and  soap  had  also  been  used  in  filling 
up  the  space  in  the  door  openings,  to  facilitate  explosion.  The  soap 
had  been  spattered  upon  various  articles  in  the  vicinity  of  the  safe. 
There  was  also  found  a  piece  of  cloth,  apparently  brought  there  by 
the  burglars. 

The  defendants  and  Bra)rton  had  been  in  and  about  Paducah  for 
several  weeks  before  the  robbery.  There  was  evidence  tending  to 
show  that  they  had  no  legitimate  business  there,  that  they  were  inti- 
mately associated,  and  that  at  different  times  and  places  they  registered, 
in  the  case  of  one  or  more  of  the  parties,  under  names  not  always  the 
same,  and  with  given  places  of  residence  not  always  the  same;  also 
that  about  three  weeks  before  the  robbery  defendants  and  a  third  per- 
son came  to  Smithland  in  a  gasoline  motor  boat  owned  by  defendant 
Coleman;  that  they  paid  a  short  visit  to  the  post  office,  with  the  an- 
nounced purpose  of  getting  mail,  and  stayed  at  a  hotel  at  Smithland 
overnight;  that  the  next  morning  they  had  the  boat  pump  repaired 
in  the  rear  of  the  store  referred  to,  and  had  opportunity  to  see  the 
location  of  the  pick  and  wrench  which  were  later  stolen  on  the  night 
of  the  post  office  robbery.  There  was  evidence  further  tending  to  show 
that,  on  the  evening  of  and  before  the  robbery,  a  gasoUne  lx)at  came 
up  the  river  and  landed  a  fraction  of  a  mile  below  Smithland,  and 
that  the  tracks  of  three  persons  were  found  the  next  morning  leading 
from  the  place  where  the  boat  landed  toward  Smithland,  and  return- 
ing; that  toward  the  following  morning,  and  before  daylight,  a  gas- 
oline boat  went  down  the  river  between  Smithland  and  Paducah ;  that 
that  morning  Coleman's  launch  was  found  moored  perhaps  a  mile 
below  Paducah,  not  at  a  regular  boat  landing,  and  that  Coleman  had 
the  boat  taken  away  for  repairs;  there  was  evidence  having  a  ten- 
dency to  show  that  it  was  Coleman's  gasoline  boat  referred  to  which 
made  this  up  and  down  trip  on  the  night  of  the  robbery. 

Defendants  and  Brayton  were  arrested  at  Paducah  on  the  next  eve- 
ning after  the  robbery.  Soon  after  the  arrest  there  were  found  in 
a  grip,  which  the  testimony  tended  to  show  belonged  to  defendant 
Harding,  two  pistols,  a  flashlight,  a  candle,  and  a  pair  of  pants  like 
the  coat  then  worn  by  Coleman.  There  was  testimony  that  on  each 
of  the  three  arrested  was  found  more  or  less  silver  change  of  the  kind 
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taken  from  the  post  office,  and  that  on  some  of  the  money  taken  from 
one  of  the  defendants  was  found  soap ;  that  neither  of  the  three  would 
give  any  account  of  himself ;  that  in  Bra)rton's  grip  were  found  two 
pistols,  on  one  of  which  was  soap — the  evidence  tending  to  show  that 
one  of  these  pistols  belonged  to  Coleman.  There  was  also  testimony 
that  on  July  2d  following  the  robbery  a  grip  was  found  buried  on  the 
river  bank,  from  50  to  100  yards  from  the  point  where  Coleman's 
boat  was  found  moored  on  the  morning  following  the  robbery.  In  this 
buried  grip  were  found  a  large  quantity  of  stamps,  identified  by  pack- 
age number  as  the  stolen  stamps  in  question ;  also  burglars'  tools,  fuse, 
and  caps,  and  in  addition  a  piece  of  cloth  resembling  tfiat  found  at  the 
post  office,  also  a  bunch  of  keys,  one  of  which  would  unlock  the  post 
office,  and  another  would  unlock  the  store  door. 

There  was  further  testimony  tending,  in  greater  or  less  degree,  to 
connect  defendants  with  the  robbery.  While  the  testimony  was  entirely 
circumstantial,  it  is  a  commonplace  that  circumstantial  evidence,  if  of 
such  character  as  to  produce  conviction  of  guilt  beyond  a  reasonable 
doubt,  is  sufficient  to  sustain  a  judgment  of  conviction.  As  already 
said,  we  think  the  testimony  presented  a  case  supporting  the  verdict 
rendered. 

The  judgment  of  the  District  Court  is  accordingly  affirmed. 


(239  Fed.  713) 

CENTRAL  B.  CO.  OF  NEW  JERSEY  v.  PASLICK. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  23,  1917.) 

No.  65. 

CoHMERCE  ^=»27(8) — Injttbies  to  Servant — "Engaged  in  Interstate  Com- 
merce"— Repairing  Car. 

A  car  repairer,  employed  by  an  interstate  carrier,  who  was  injured 
while  working  on  a  car  belonging  to  another  Interstate  carrier,  and 
which  must  be  returned  in  Interstate  commerce,  Is  not  engaged  in  inter- 
state commerce  within  the  federal  Employers'  Liability  Act  (Act  April  22. 
1908,  c.  149,  35  Stat.  65  [Comp.  St.  1913,  §§  8657-8665]). 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Interstate  Commerce.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

Action  by  Joseph  PasHck  against  the  Central  Railroad  Company  of 
New  Jersey.  Judgment  for  plaintiflF,  and  defendant  brings  error.  Re- 
versed. 

Henry  L.  de  Forest,  of  New  York  City,  for  plaintiff  in  error. 
Frank  J.  Felbel,  of  New  York  City,  for  defendant  in  error. 

Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge.  Paslick  sued  in  reliance  on  the  federal 
Employers'  Liability  Act;  and  the  only  question  here  presented  is 
whether  he  received  the  injuries  for  which  action  is  brought  at  a  time 
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when  he  was  engaged  in  the  defendant  in  error's  share  of  interstate 
commerce.  Pedersen  v.  Railway,  229  U.  S.  146,  33  Sup.  Ct.  648,  57 
L.  Ed.  1125,  Ann.  Cas.  1914C,  153;  North  Carolina  R.  R.  Co.  v. 
Zachary,  232  U.  S.  248,  58  i;.  Ed.  591,  Ann.  Cas.  1914C,  159.^  That 
he  was  a  servant  of  the  railroad  company  is  admitted.  Plaintiff  below 
was  a  helper  in  the  blacksmith  shop  appurtenant  to  and  part  of  the 
repair  establishment  of  the  railroad  company,  a  carrier  admittedly  en- 
gaged in  interstate  commerce.  It  is,  in  effect,  the  finding  of  the  jury 
that  Paslick  was  hurt  by  the  negligent  descent  of  a  steam  hammer 
which  at  the  time  was  working  on  the  repair  of  a  Baltimore  &  Ohio 
car.  From  this  fact  it  is  urged  that  the  repair  of  a  car — an  instru- 
mentality of  commerce  belonging  to  another  interstate  carrier,  which 
must  have  come  from  another  state,  would  naturally  there  return,  and 
is  only  used  and  usable  in  that  movement  which  is  commerce — ^brought 
Paslick  witjiin  the  Pedersen  Case,  supra,  and  enabled  him  (as  may 
be  inferred  from  the  pleadings)  to  evade  the  operation  of  the  New 
Jersey  Workmen's  Compensation  Law  (P.  L.  1911,  p.  134). 

It  is  not  profitable  to  discuss  the  cases  following  the  Pedersen 
decision,  further  than  to  point  out  that  in  Chicago,  etc.,  R.  R.  v. 
Harrington,  241  U.  S.  at  page  180,  36  Sup.  Ct.  517,  60  L.  Ed.  941,  it 
was  held  that  the  true  test  of  employment  in  interstate  commerce  in 
the  sense  intended  by  the  statute  is,  "Was  the  employe  at  the  time  of 
the  injury  engaged  in  interstate  transportation  or  in  work  so  closely 
related  to  it  as  to  be  practically  a  part  of  itf*  This  decision  was  filed 
after  trial  in  the  court  below,  and  was  here  relied  on  as  leaving  to 
the  jury  the  duty  of  answering  under  the  evidence  herein  the  ques- 
tion above  stated.  On  the  day  this  writ  was  argued,  however,  the 
Supreme  Court  rendered  judgment  in  Minneapolis,  etc.,  Co.  v.  Win- 
ters, 242  U.  S.  353,  37  Sup.  Ct.  170,  61  L.  Ed.  358  (No.  420  Oct 
Term,  1916),  and  declared  in  respect  of  a  plaintiff  who  was  repairing 
an  engine  which  had  been  used  in  hauling  trains  both  in  intrastate 
and  interstate  commerce,  and  was  so  used  after  the  plaintiff's  injury, 
that  such  facts  did  not  show  engagement  in  interstate  commerce. 

"This  [said  Holmes,  J.]  is  not  like  the  matter  of  repairs  upon  a  road  perma- 
nently devoted  to  commerce  among  the  states.  An  engine,  as  such,  is  not  per- 
manently devoted  to  any  kind  of  traffic,  and  it  does  not  appear  that  this 
engine  was  destined  especially  to  anything  more  definite  than  such  business 
as  it  might  be  needed  for.  ♦  ♦  ♦  It  simply  had  finished  some  Interstate 
business  and  had  not  yet  begun  upon  any  other.  Its  next  work,  so  far  as 
appears,  might  be  interstate"  or  not  "At  the  moment  it  was  not  engaged  in 
either.  Its  character  as  an  instrument  of  commerce  depended  on  its  employ- 
ment at  the  time,  not  upon  remote  probabilities  or  upon  accidental  later 
events." 

This  language  affixes  a  meaning  to  evidence  legally  identical  with 
that  offered  herein,  and  furnishes  a  rule  of  interpretation  binding  on 
lower  courts.  If  the  repair  of  an  engine  in  the  intervals  between  its 
interstate  occupations  is  not  sufficiently  close  to  commerce  to  be  a  part 
of  it,  the  repair  of  a  car,  which  moves  only  when  the  engine  hauls  it, 
IS  certainly  no  closer. 

Judgment  reversed. 

*  34  Sup.  ct.  305. 
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(239  Fed.  715) 

HOLBROOK.  CABOT  &  ROLLINS  CORP.  v.  SPERLING. 

(Circuit  Court  of  Appeals.  Second  Circuit.    January  9,  1917.) 

No.  56. 

Action  ^=»23 — Release — ^Mistake — ^Action  at  Law. 

While  plaintiff,  In  an  action  at  law,  can  admit  that  because  of  fraud  he 
signed  the  paper  called  a  release,  but  that  he  did  not  execute  It  as  a 
release,  he  cannot  avoid  a  release  signed  by  him  as  such,  for  omission  of  a 
provision  of  the  contract  agreed  on,  even  If  It  was  omitted  by  mutual  mis- 
take ;  his  remedy  In  such  case  being  in  equity. 
[Ed.  Note.— For  other  cases,  see  Action,  Cent  Dig.  §S  146-152.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

Action  by  Hugo  Sperling  against  the  Holbrook,  Cabot  &  Rollins 
Corporatioik  Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed,  and  remanded  for  a  new  trial. 

It  appeared  without  contradiction  that  Sperling  had  been  an  employ^  of  the 
Holbrook  Corporation,  and  In  Its  service  received  personal  Injuries.  For 
these  Injuries  he  signed  a  release  In  ordinary  form,  whereby  he  discharged  the 
corporation  from  aU  ''demands  of  any  kind"  which  he  then  had  or  might  there- 
after have  "for  personal  Injuries,  breach  of  contract,  or  any  other  liability 
whatsoever  by  reason  of  any  and  all  matters  and  things*'  occurring  on  the 
day  he  was  hurt.  The  expressed  consideration  for  this  release  was  a  weekly 
allowance  to  be  paid  him  until  such  time  as  he  should  be  able  to  resume  work. 
Sperling  recovered  and  resumed  his  occupation  with  the  Holbrook  Company. 
Some  six  months  after  such  resumption  of  work  he  was  discharged,  and  then 
began  an  action  against  his  late  employer  upon  the  same  demand  that  he 
had  released.  That  action  was  dismissed.  He  then  Instituted  the  present  suit, 
claiming  that  it  was  a  part  and  condition  of  the  compromise  evidenced  by  the 
release  that  he  should  be  employed  by  the  defendant  for  the  balance  of  his 
natural  life,  and  assigned  as  breach  of  that  contract  the  discharge  aforesaid. 

Defendant  denied  any  such  contract,  agreement,  or  promise,  and  alleged  that 
Sperling's  discharge  was  caused  by  his  own  misconduct,  in  that  he  became  in- 
toxicated and  attempted  to  assault  a  fellow  worknnan  with  an  ax.  The  re- 
lease was  pleaded  in  bar  of  this  suit,  together  with  other  defenses;  but  the 
trial  court  submitted  it  to  the  jury  to  declare  whether  the  contract  sued  on 
had  been  made,  and,  if  made,  broken.  Sperling  had  a  verdict,  and  this  writ 
was  sued  out  to  the  judgment  thereupon. 

Benjamin  Patterson,  of  New  York  City  (George  Bell,  of  New  York 
City,  of  counsel),  for  plaintiff  in  error. 

Baltrus  S.  Yankaus,  of  New  York  City  (Frank  J.  Felbel,  of  New 
York  City,  of  counsel),  for  defendant  in  error. 

Before  COXE,  WARD,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  This 
action  is  at  law,  and  the  complaint  does  not  attempt  to  allege  fraud. 
The  plaintiff  below  can  read  and  write,  and  admitted  that  he  had  read 
at  least  a  portion  of  the  release  he  signed,  but  averred  that  it  did  not 
represent  all  of  the  promises  made  to  him  by  the  representative  of  his 
employer  who  settled  the  claim,  viz.  it  cwnitted  the  agpreement  for  life 
employment. 
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Under  the  pleadings  in  this  action  and  the  facts  shown  the  release 
was  a  bar.  Where  fraud  is  asserted,  a  plaintiff  may  admit  that  he 
signed  a  paper  called  a  release,  yet  assert  that  he  did  not  execute  it 
as  a  release;  and  if  the  jury  finds  fraud  in  the  execution  of  the  instru- 
ment it  may  be  held  for  naught.  De  Lamar  v.  Herdeley,  167  Fed. 
530,  93  C.  C.  A.  239;  and  see  Drobney  v.  Lukens,  etc.,  Co.,  204  Fed. 
11,  122  C.  C.  A.  325.  This  is  as  far  as  it  was  possible  to  go  in  an 
action  at  law,  where  a  release  under  seal  had  been  pleaded.  On  this 
plaintiff's  own  story,  there  was  no  more  than  an  omission  from  a  docu- 
ment intended  as  a  release,  and  which  the  plaintiff  examined  before 
execution  being  able  to  read  and  understand  it.  Even  mutual  mistake 
will  not  at  law  overcome  such  a  document,  nothing  but  proven  fraud 
in  its  execution  will  do  that.     His  remedy,  if  any,  was  in  equity. 

Judgment  reversed,  with  costs,  and  cause  remanded  for  a  new  triaL 


(239  Fed.  710) 

SOHUNNmiCDNK  CONST.  CO.  y.  SBARATTA- 

(drcuit  Court  of  Appeals,  Second  Circuit    January  16,  1917.) 

No.  125. 

Masteb  and  Servant  ^=:»28ft(3)— Injuries  to  Servant — Question  for  Jury— 
Safe  Plage  to  Work. 

Where  an  employer  directed  an  ignorant  immigrant  to  load  gravel  from 
a  gravel  bank  into  a  wagon  by  standing  between  the  wagon  and  the  gravel 
bank,  without  warning  hijn  of  the  danger  or  taking  any  precautions,  and 
the  gravel  bank  caved  on  him  and  kiUed  him,  the  question  whether  the 
employer  negligently  failed  to  furnish  a  safe  place  to  work  was  properly 
submitted  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  1010.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Action  by  Giuseppe  Sbaratta,  as  administrator  of  Rosario  Sariti, 
deceased,  against  the  Schunnemunk  Construction  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.    Affirmed. 

On  writ  of  error  to  review  a  judgment  in  favor  of  the  defendant  in 
error  who,  as  administrator  of  Rosario  Sariti,  deceased,  brought  this 
action  to  recover  damages  for  the  death  of  the  said  Sariti.  His  death 
is  alleged  to  have  been  caused  by  the  negligence  of  the  Schunnemunk 
Construction  Company  in  failing  to  provide  suitable  means  and  ai>- 
pliances  and  a  safe  place  in  which  to  work,  while  he  was  engaged,  with 
others,  in  removing  gravel  from  a  bank  located  at  Chester,  N.  Y. 
The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  $4,500. 

Elwood  C.  Smith,  of  Monroe,  N.  Y.  (Herbert  C.  Smyth  and  James 
B.  Mackie,  both  of  New  York  City,  of  counsel),  for  plaintiff  in  error. 

Nelson  L.  Keach,  of  New  York  City  (Samuel  F.  Frank,  of  New 
York  City,  of  counsel),  for  defendant  in  error. 

Before  COXE,  and  WARD,  Circuit  Judges,  and  AUGUSTUS  N. 
HAND,  District  Judge. 
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COXE,  Circuit  Judge.  The  plaintiff's  intestate  was  killed  by  being 
buried  under  a  gravel  bank  where  he  and  two  other  laborers  were  at 
work.  He  was  dead  when  his  body  was  discovered.  He  had  been  in 
this  country  but  three  days  when  the  accident  occurred.  The  wagon 
which  was  being  loaded  with  gravel  was  only  a  few  feet  from  the 
bank  and  in  this  space  the  plaintiff's  intestate  and  two  other  Italians 
were,  by  the  direction  of  the  defendant,  at  work  shoveling  gravel, 
when  the  upper  part  of  the  bank  suddenly  slid  down  and  caused  the 
accident.  There  were  minor  disputes  upon  the  evidence  but  these 
were  disposed  of  by  the  verdict  of  the  jury.  The  testimony  warranted 
the  finding  that  plaintiff's  intestate,  an  ignorant  Italian,  was  directed 
by  the  defendant's  agents  to  do  work  of  a  dangerous  character  with- 
out providing  safeguards  or  informing  him  of  the  hazardous  condi- 
tions which  he  was  likely  to  encounter  and  of  the  method  of  avoiding 
them. 

That  the  accident  might  have  been  avoided  if  the  defendant  had 
taken  a  few  necessary  precautions  is  clearly  shown.  The  work  might 
have  been  begun  at  the  top  and  sufficient  gravel  removed  there  to  pre- 
vent the  sliding  of  the  entire  bank.  Surely  no  more  dangerous  condi- 
tions could  have  existed  than  those  adopted  by  the  defendant.  By 
sending  the  men  to  work  beneath  the  almost  perpendicular  embankment 
with  the  horses  and  wagon  very  near  the  base,  they  were  making  the 
theatre  of  operation  so  contracted  that  escape  was  rendered  well  nigh 
impossible  if  a  slide  occurred.  The  case  was  presented  to  the  jury 
by  a  clearly  stated  and  impartial  charge  and  no  exception  relating 
thereto  has  been  argued  in  this  court. 

We  are  fully  convinced  that  it  would  have  been  error  to  have  taken 
the  case  from  the  jury.  The  controlling  question  was  one  of  fact. 
An  ignorant  man  was  required  by  his  employer,  who  knew  or  should 
have  known  the  character  of  the  business  in  hand,  to  work  beneath 
an  almost  perpendicular  wall  of  gravel  which  fell  without  warning 
and  buried  the  plaintiff's  intestate  under  a  mass  of  earth  and  stones. 
This  occurred  without  any  precautions  on  the  part  of  the  defendant 
or  notice  that  such  danger  was  to  be  apprehended. 

We  think  the  record  shows  that  the  paramount  and  controlling  ques- 
tions were  of  fact  and  that  it  would  have  been  error  to  withdraw  these 
questions  from  the  jury. 

The  case  was  properly  sent  to  the  jury  and  the  judgment  is  affirmed 
with  costs. 
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(239  Fed.  718) 

M.  C.  KISBR  CO.  et  al.  t.  CENTRAL  OF  GEORGIA  RY.  CO.  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  5,  1917.) 

No.  3011. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Georgia ;  Wm.  Wallace  Lambdin,  Judge. 

Suit  by  the  M.  C.  Kiser  Company  and  others  against  the  Central  of 
Georgia  Railway  Company  and  others.  Complainants  appeal  from  an 
order  vacating  a  temporary  restraining  order  and  refusing  to  grant 
an  interlocutory  injunction.    Affirmed. 

For  opinion  below,  see  236  Fed.  573. 

William  A.  Wimbish  and  Charles  E.  Cotterill,  both  of  Atlanta,  Ga., 
for  appellants. 
T.  M.  Cunningham,  Jr.,  of  Savannah,  Ga.,  for  appellees. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

PER  CURIAM.  The  appellants  brought  their  bill  against  the  Cen- 
tral of  Georgia  Railway  Company  and  the  Ocean  Steamship  (liom- 
pany  of  Savannah,  praying  that  the  appellees  be  enjoined  from  increas- 
ing the  rates  on  boots  and  shoes  from  Boston,  Providence,  and  New 
York  to  Atlanta  until  the  Interstate  Commerce  Commission  should 
hear  and  determine  the  reasonableness  and  justice  of  the  existing 
rates.  The  rate  from  said  points  of  origin  to  Atlanta  was  95  cents 
per  hundred  pounds.  On  August  1,  1916,  the  principal  carriers  par- 
ticipating in  said  traffic,  including  the  appellees,  filed  and  published 
in  accordance  with  the  Act  to  Regulate  Commerce,  a  tariff  to  become 
effective  September  15,  1916,  increasing  the  rate  on  said  commodity 
to  $1.19  from  Boston  and  Providence  to  Atlanta,  and  $1.14  from  New 
York  to  Atlanta. 

The  bill  was  filed  September  12,  1916,  and  on  the  same  day  a  tem- 
porary restraining  order  was  granted,  and  a  rule  to  show  cause  why 
an  interlocutory  injunction  should  not  be  granted  was  issued,  return- 
able September  22,  1916.  Upon  the  hearing  of  the  rule  to  show  cause, 
the  temporary  restraining  order  was  dissolved,  and  the  interlocutory- 
injunction  was  refused.  This  appeal  is  from  an  order  vacating  the 
temporary  restraining  order  and  refusing  to  grant  an  interlocutory  in- 
junction. 

We  find  that  the  reasons  given  by  the  District  Judge  in  236  Fed. 
573,  fully  cover  the  points  in  the  case  and  justify  the  conclusion 
reached. 

The  decree  is  affirmed. 
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DOTLB  V.  MrrCHBLL  BROS.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  16,  1917.) 

No.  2864. 

On  motion  for  rehearing.    Denied. 

For  opinion  on  appeal,  see  235  Fed.  686,  149  C.  C.  A.  106.  See^ 
also,  225  Fed.  437. 

PER  CURIAM.  We  have  held  the  application  for  rehearing  in 
the  expectation  that  the  decision  of  the  Supreme  Court  in  Von  Baum  • 
bach  V.  Sargent,  242  U.  S.  503,  37  Sup.  Ct.  201,  61  L.  Ed.  460,  might 
affect  the  reasoning  or  the  conclusions  of  our  opinion  in  this  case.  The 
opinion  in  that  case  was  announced  on  January  15,  1917.  It  does  not 
consider  those  features  of  the  case  that  are  here  involved,  and  so  does 
not  add  to  the  existing  knowledge  on  those  subjects. 

The  merits  of  the  petition  have  been  considered,  and  we  are  not 
convinced  that  there  was  any  substantial  error  in  the  opinion. 

The  petition  is  denied. 


(239  Fed.  719) 

NORTHROP  et  aL  v.  DRAPER  CO. 

(Circuit  Court  of  Appeals,  First  Circuit.    January  9,  1917.) 

No.  1236. 

1.  Patents  ^=»137— Constbuction  and  Operation  op  Assignment— Right  ot 

Assignor  to  Reissue. 

An  assignee  of  the  Northrop  patentee.  No.  987,817,  for  a  mlsthreadmg 
device  for  looms,  held  entitled  to  a  specific  enforcement  of  the  implied 
covenant  of  the  patentee,  as  assignor,  to  execute  an  application  for  a  re- 
issue on  the  ground  that  through  inadvertence  the  language  of  the 
specification  and  certain  of  the  claims  misstated  the  mode  of  operation  of 
a  certain  feature  of  the  device  intended  to  be  covered  by  the  patent. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  §  199.] 

2.  Patents  ^=»137— Assignment— Construction— Implied  Covenant  to  Ap- 

ply FOR  Reissue. 

An  assignment  of  an  application  for  a  patent  to  the  assignee,  his  heirs, 
executors,  administrators,  and  assigns,  with  the  patent  to  be  issued  there- 
on and  any  right  to  a  reissue,  carries  with  it  an  implied  covenant,  which 
runs  with  the  grant,  that  the  assignor  will  make  application  for  a  reissue 
in  case  the  patent  manifests  an  intention  to  claim  a  feature  disclosed 
therein,  but  which  It  fails  to  state  accurately  in  a  claim ;  and  such  im- 
plied covenant  is  not  defeated  as  to  subsequent  assignees  by  a  further 
covenant,  personal  to  the  first  assignee,  and  which  does  not  run  with  the 
grant,  to  make  such  an  application  if  the  assignee  shall  deem  It  necessary. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §  199.] 

3.  Words  and  Phrases— "Hopper  Misthread"— "Real  Misthread." 

As  applied  to  looms,  a  "hopper  mlsthread"  is  one  that  occurs  followlng^ 
the  act  of  replenishment,  by  the  thread  becoming  broken  at  the  moment 
of  transfer  or  prior  to  the  arrival  of  the  shuttle  in  the  box  at  the  side 
of  the  loom  remote  from  the  hopper.  A  "real  misthread"  occurs  after  the 
shuttle  is  replenished  by  a  new  bobbin,  a  laying  of  filling  in  the  shed  on 
the  first  pick  of  the  shuttle,  and  failure  of  filling  on  the  return  pick,  due  to 

^S9For  other  cases  see  same  topic  A  KBT-NUMBER  in  all  Key-Numbered  Digests  A  lodexea 
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breakage.  In  the  case  of  a  hopper  misthread  no  filling  is  laid  on  the 
first  pick,  or  on  the  return  pick  of  the  shuttle ;  while  in  the  case  of  a  real 
misthread  filling  is  laid  on  the  first  pick,  but  not  on  the  return  pick,  and, 
as  the  shuttle,  under  such  circumstances  is  not  replenished  when  it  reaches 
the  hopper  side  of  the  loom,  no  filling  is  laid  on  the  subsequent  picks  of 
the  shuttle  preceding  replenishment. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts ;  Frederic  Dodge,  Judge. 

Suit  in  equity  by  the  Draper  Company  against  Jonas  Northrop  and 
another.     E)ecree  for  complainant,  and  defendants  appeal.    Affirmed. 

Horace  Van  Everen,  of  Boston,  Mass.,  for  appellants. 
W.  K.  Richardson,  of  Boston,  Mass.,  for  appellee. 

Before  BINGHAM,  Circuit  Judge,  and  HALE  and  MORTON,  Dis- 
trict Judges. 

BINGHAM,  Circuit  Judge.  This  is  a  bill  for  specific  performance 
of  an  alleged  agreement,  wherein  it  is  sought  to  have  the  defendant 
Northrop  execute  an  application  for  a  reissue  patent  covering  an  in- 
vention made  by  him  and  now  owned  by  the  plaintiff,  and  to  have  the 
defendant  Draper  restrained  from  in  any  way  mterfering  with  North- 
rop's  taking  such  action  as  may  be  necessary  to  obtain  the  reissue. 
The  case  is  here  on  an  appeal  by  the  defendants  from  a  decree  of  the 
District  Court  ordering  Northrop  to  execute  the  application. 

[1]  It  appears  that  on  March  28,  1911,  United  States  letters  patent 
No.  987,817  were  issued  to  defendant  Draper,  assignee  of  Northrop, 
on  an  application  filed  by  the  latter  July  12,  1910,  for  an  invention  for 
misthreading  devices  for  looms,  and  that  on  September  8,  1911,  the 
defendant  Draper  assigned  the  invention  and  patent  to  the  plaintiff. 
In  February,  1915,  the  plaintiff  discovered  that  the  language  employed 
in  the  specification  of  the  patent  (page  3,  line  86)  misstated  the  mode 
of  operation  of  a  certain  feature  of  the  device,  and  that  a  like  misstate- 
ment was  incorporated  in  claim  8  (lines  103  and  104,  page  4),  render- 
ing it  defective.  It  was  also  discovered  that  in  claim  6  the  sequence  of 
events  upon  which,  in  the  operation  of  the  device,  it  was  stated  in  the 
claim  that  the  loom  would  stop,  was  defective,  in  that  the  loom  would 
not  stop  upon  such  sequence.  Shortly  after  discovering  these  defects 
the  plaintiff  sent  an  application  for  reissue,  embodying  tiie  desired  cor- 
rections, to  the  defendant  Draper,  with  a  request  that  he  present  it  to 
Northrop  for  his  signature.  Draper  later  returned  the  application  un- 
executed, with  the  statement : 

**That  if  the  claims  jvere  amended  as  proposed  by  the  reissue  they  would 
be  broadiar  than  the  invention  ♦  ♦  ♦  which  the  application  for  the  original 
patent  was  intended  to  cover." 

On  this  appeal  the  defendants  concede  that  the  defects  complained 
of  in  the  specification  (line  86,  page  3)  and  in  claim  8  (lines  103  and 
104,  page  4)  are  obvious  defects,  and  the  desired  corrections  should  be 
made,  as  they  may  properly  be  predicated  upon  the  invention  intended 
to  be  patented  in  the  original  patent.  The  controversy,  therefore,  is 
limited  to  the  correction  which  the  plaintiff  asks  to  have  made  in  claim 
6.    The  defendants'  contention  is  that  the  correction  sought  as  to  claim 
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6,  if  allowed,  would  result  in  introducing  into  the  reissue  patent  a  claim 
for  a  different  invention  from  the  one  patented  or  intended  to  be  pat- 
ented in  the  original  patent,  and  would  also  result  in  a  broadened  re- 
issue. 
The  Revised  Statutes  of  the  United  States  provide : 
"Sec.  4916.  Whenever  any  patent  Is  Inoperative  or  Invalid,  by  reason  of  a 
defective  or  insufficient  specification,  or  by  reason  of  the  patentee  claiming  as 
his  own  invention  or  discovery  more  than  he  had  a  right  to  claim  as  new,  if 
the  error  has  arisen  by  inadvertence,  accident,  or  mistake,  and  without  any 
fraudulent  or  deceptive  intention,  the  Commissioner  shaU,  on  the  surrender 
of  such  a  patent  and  the  payment  of  the  duty  required  by  law,  cause  a  new 
patent  for  the  same  invention,  and  in  accordance  with  the  corrected  specifica- 
tion, to  be  issued  to  the  patentee,  or,  in  the  case  of  his  death  or  of  an  assign- 
ment of  the  whole  or  any  undivided  part  of  the  original  patent,  then  to  his 
executors,  administrators,  or  assigns,  for  the  imexpired  part  of  the  term  of 
the  original  patent.  ♦  ♦  ♦  The  specifications  and  claim  in  every  such  case 
shall  be  subject  to  revision  and  restriction  in  the  same  manner  as  original 
applications  are ;  ♦  ♦  ♦  but  no  new  matter  shall  be  introduced  into  tiie 
specification,  nor  in  case  of  a  machine  patent  shaU  the  model  or  drawings  be 
amended,  except  each  by  the  other."    Comp.  St  1913,  §  9*61. 

In  Stafford  Company  v.  Coldwell-Gildard  Co.,  202  Fed.  744,  121  C. 
C.  A.  110,  Judge  Putnam,  in  discussing  the  above  statute,  said: 

'Two  leading  and  imperative  requirements  stand  in  the  path  of  a  reissue : 
First,  that  the  error  must  have  arisen  *by  inadvertence,  accident  or  mistake* ; 
and,  second,  that  the  new  patent  is  to  be  for  the  *same  invention.*  Conse- 
quently, it  must  appear,  in  some  manner  provided  by  law,  that  the  invention 
for  which  the  reissue  is  granted  was  in  the  contemplation  of  the  patentee  at 
the  outset,  and  that  he  failed  to  acquire  it  by  reason  of  Inadvertence,  acci- 
dent or  mistake.* 

"Starting  with  these  propositions,  the  rules  which  govern  the  commissioner 
and  the  courts  are  those  applied  by  the  fundamental  principles  of  equity,  that, 
in  order  to  relieve  against  'inadvertence,  accident  or  mistake,'  there  must  be 
clear  and  positive  proof  that  there  was  such  'inadvertence,  accident  or  mis- 
take,* and  that  the  party  asking  for  relief  acquires  no  more  than  he  was  orig- 
inally entitled  to.  The  burden  of  maintaining  the  facts  to  which  these  re- 
quirements relate  is  of  a  character  that  requires  clear  and  positive  proof, 
in  harmony  with  the  universal  rules  of  equity  not  to  disturb  the  existing  status 
except  by  proof  of  that  character.  No  mere  inferences  can  take  the  place  of 
such  proof.  Ordinarily,  what  is  called  for  by  the  words  'same  invention* 
should  appear  in  some  way  on  the  face  of  the  original  patent,  and  it  cannot  be 
gathered  from  mere  inferences  or  suggestions  with  reference  to  what  the 
patentee  might  or  might  not  have  conceived.** 

The  first  question,  therefore,  is:  What  was  the  invention  intended 
to  be  covered  by  the  original  patent  as  manifested  by  the  terms  em- 
ployed in  that  instrument? 

The  patent  is  entitled  "An  improvement  in  misthreading  devices," 
and  relates  particularly  to  looms  of  the  filling  replenishing  type,  where- 
in at  desired  times  a  fresh  supply  of  filling  is  automatically  furnished. 
In  looms  of  this  character  the  shuttle  is  thrown  from  the  hopper  side 
of  the  loom  through  the  shed,  across  the  warp,  to  the  opposite  side  of 
the  loom.  Following  this  flight  of  the  shuttle  the  lay  beats  up,  press- 
ing the  thread  just  laid  against  the  fell  of  the  cloth,  and  is  at  once 
withdrawn.  The  shuttle  then  makes  its  return  flight  through  the  shed 
to  the  hopper  side  of  the  loom,  and  is  then  followed  by  another  beat  of 
the  lay,  and  so  on.    The  first  pick  of  the  shuttle  and  the  succeeding 
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beat  of  the  lay  are  known  respectively,  as  the  "detecting  pick"  and  the 
"detecting  beat,"  and  the  return  pick  of  the  shuttle  and  the  following 
beat  of  the  lay  are  known  as  the  "nondetecting  pick"  and  the  "nonde- 
tecting  beat."  When  the  filling  becomes  exhausted,  or  breaks,  a  new 
bobbin  is  transferred  from  the  hopper  to  the  shuttle  to  replenish  the 
filling,  and  this  is  done  without  stopping  the  loom.  The  free  end  of 
the  thread  of  each  bobbin  is  attached  to  the  hopper,  so  that,  when  the 
shuttle  containing  the  bobbin  is  thrown  through  the  shed,  the  thread 
is  left  in  the  shed  to  be  beaten  up  by  the  lay. 

[3]  In  these  looms  certain  defects  of  operation  are  liable  to  occur 
when  replenishment  takes  place.  They  are  spoken  of  in  the  patent  as 
hopper  misthreads  and  a  real  misthread.  A  hopper  misthread  is  one 
that  occurs  following  the  act  of  replenishment  by  the  thread  becoming 
broken  at  the  moment  of  transfer  or  prior  to  the  arrival  of  the  shuttle 
in  the  box  at  the  side  of  the  loom  remote  from  the  hopper.  A  real 
misthread  occurs  after  the  shuttle  is  replenished  by  a  new  bobbin,  a 
laying  of  filling  in  the  shed  on  the  first  pick  of  the  shuttle,  and  failure 
of  filling  on  the  return  pick  due  to  breakage.  This  occurrence  usually 
takes  place  because  the  shuttle  is  not  properly  threaded  following  re- 
plenishment. It  will  be  noted  that  in  the  case  of  a  hopper  misthread 
no  filling  is  laid  either  on  the  first  pick  or  the  return  pick  of  the  shuttle, 
while  in  the  case  of  a  real  misthread  filling  is  laid  on  the  first  pick, 
but  not  on  the  return  pick,  and,  as  the  shuttle,  under  such  circumstanc- 
es, is  not  replenished  when  it  reaches  the  hopper  side  of  the  loom,  no 
filling  is  laid  on  the  subsequent  picks  of  the  shuttle  preceding  replen- 
ishment. 

Prior  to  the  patent  in  suit  devices  had  been  made  to  stop  the  loom 
on  two  hopper  misthreads  in  succession,  but  in  such  devices,  should 
filling  be  laid  once  on  a  detecting  pick  following  a  hopper  misthread, 
the  stop  mechanism  would  return  to  its  normal  or  initial  position,  so 
that,  to  effect  stoppage  of  the  loom  thereafter,  two  successive  hopper 
misthreads  were  required,  with  the  result  that  loom  stoppage  for  a  real 
misthread  was  precluded,  and  the  loom  would  continue  to  operate  until 
the  hopper  became  exhausted. 

In  the  specification,  where  the  inventor  first  considers  the  object  to 
be  accomplished  by  his  invention,  he  states  it  to  be : 

**To  provide  means  whereby,  If  flUing  is  absent  on  two  alternate  detecting 
beats,  the  loom  will  stop,  regardless  of  whether  filling  is  present  or  not  on 
the  intermediate  beat." 

This  is  only  another  way  of  saying  that,  if  filling  is  absent  on  two 
successive  hopper  misthreads  following  replenishment  due  to  a  first 
absence  of  filling,  or  if  a  real  misthread  occurs  following  replenish- 
ment due  to  a  first  absence  of  filling,  the  loom  will  stop,  and  also  for 
saying  that,  if  filling  is  absent  on  a  first  detecting  beat,  causing  replen- 
ishment, present  or  absent  on  the  next  detecting  beat,  and  absent  on  the 
next  detecting  beat,  the  loom  will  stop,  and  manifests  an  intention  to 
disclose  means  for  loom  stoppage  upon  two  successive  hopper  mis- 
threads and  also  upon  a  real  misthread.  All  three  statements  are  but 
different  methods  of  saying  the  same  thing. 
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There  is  also  one  other  place  in  the  specification  where  the  inventor 
states  the  object  of  his  invention  as  follows: 

"Thus  In  the  present  Invention  it  will  be  noted  that  upon  the  occurrence 
of  a  double  hopper  misthread  the  loom  will  stop,  and  will  also  be  stopped  by 
the  occurrence  of  a  real  misthread ;  In  other  words,  the  loom  will  stop  if  on 
two  alternate  detecting  beats  the  filling  be  absent,  that  is,  if  it  be  absent  on 
one  detecting  beat,  present  on  the  next  detecting  beat,  and  absent  on  the  next 
detecting  beat  the  loom  will  stop." 

In  the  foregoing  sentence  it  is  apparent  that  the  inventor  was  un- 
dertaking to  state  the  object  of  his  invention  in  three  ways,  each  of 
which  is  the  equivalent  of  the  other  two.  He  there  states  as  his  first 
proposition  that  the  loom  will  stop  "upon  the  occurrence  of  a  double 
hopper  misthread,"  and  also  **by  the  occurrence  of  a  real  misthread" ; 
and,  in  prefacing  the  second  and  third  clauses  of  the  sentence  by  the 
phrases  "in  other  words"  and  "that  is,"  he.  indicates  that  he  was  un- 
dertaking to  restate  in  different  language  in  each  clause  the  same  thing 
which  he  had  previously  stated  in  the  first  clause.  There  can  be  no 
question  but  that  the  second  clause  states  the  exact  equivalent  of  the 
first  clause ;  and  the  third  clause,  although  clearly  intended  to  state  the 
equivalent  of  the  two  preceding  clauses,  is  manifestly  defective  and  in- 
complete, for  it  fails  to  employ  language  conveying  the  equivalent  idea 
of  loom  stoppage  on  the  occurrence  of  a  double  hopper  misthread.  To 
have  carried  out  the  idea  intended  to  be  conveyed,  the  third  clause 
should  have  read : 

**That  is,  if  it  be  absent  on  one  detecting  beat,  present  or  not  on  the  next 
detecting  beat,  and  absent  on  the  next  detecting  beat  the  loom  will  stop." 

Its  meaning,  however,  is  clear  when  read  in  connection  with  what 
precedes  it. 

We  have  also  examined  carefully  the  remaining  provisions  of  the 
specification,  including  the  drawings,  and,  in  particular,  the  portions 
providing  means  and  describing  their  workings  for  accomplishing  loom 
stoppage,  and  find  that  they  are  all  based  upon  the  idea  of  providing 
means  for  loom  stoppage  upon  the  occurrence  of  either  of  two  se- 
quences— a  double  hopper  misthread  or  a  real  misthread — and  that  no 
means  are  disclosed  in  the  specification  for  loom  stoppage  upon  the 
occurrence  of  a  sequence  consisting  of  a  real  misthread  alone. 

Now,  as  to  the  claims  of  the  patent:  An  examination  shows  that 
some  of  them  claim  means  for  loom  stoppage  in  general  terms,  while 
others  set  forth  the  particular  means  by  which  this  object  is  to  be 
accomplished.  But  in  every  one  of  them,  apart  from  claim  6,  means 
are  claimed  for  loom  stoppage  upon  the  occurrence  of  two  sequences 
consisting,  one  of  a  double  hopper  misthread  and  the  other  of  a  real 
misthread,  and  not  upon  the  occurrence  of  a  single  sequence  consist- 
ing of  a  real  misthread  alone. 

Thus  far  it  is  clear,  both  as  to  specification  and  claims,  that  the  in- 
ventor has  not  disclosed  an  intention  of  providing  means  for  loom  stop- 
page upon  the  occurrence  of  a  sequence  constituting  a  real  misthread 
alone.  It  remains,  however,  for  us  to  consider  claim  6.  This  claim 
reads: 
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"In  a  loom  of  the  character  described,  the  comhlnaticMi  ctf  means  for  detect- 
ing: the  presence  or  absence  of  filling  in  the  shed,  filling  r^lenishlng  controlling 
means  adapted  to  be  actuated  when  filling  Is  absent  on  a  detecting  beat,  and 
means  for  stoi^ing  the  loom  when  the  filling  is  absent  on  a  detecting  beat  fol- 
lowing  replenishment,  present  on  the  next  detecting  beat,  and  absent  on  the 
next  detecting  beat." 

It  is  conceded  that  the  claim  purports  to  state  that  the  loom  will  stop 
on  the  occurrence  of  the  following  sequence :  Absence  (replenishment), 
absence  (replenishment),  presence,  absence ;  that  it  calls  for  mechanism 
for  loom  stoppage  on  the  occurrence  of  a  single  sequence  composed 
of  a  hopper  misthread  and  a  real  misthread;  and  that  the  specifica- 
tion discloses  no  means  by  which  the  loom  will  stop  upon  that  sequence. 

The  plaintiff  desires  to  amend  the  claim  by  striking  out  the  word 
"following,"  and  inserting  in  its  stead  the  word  "causing,"  so  that  the 
portion  of  the  claim  material  for  our  consideration  would  read : 

"Means  for  stopping  the  loom  when  the  flUing  is  absent  on  a  detecting  beat 
0(M9ing  replenishment,  present  on  the  next  detecting  beat,  and  absent  on  the 
next  detecting  beat." 

It  is  thus  seen  that  the  unamended  claim  calls  for  means  for  loom 
stoppage  upon  the  sequence  of  a  hopper  misthread  and  a  real  misthread, 
and  that  the  specification  does  not  provide  means  for  loom  stoppage, 
either  upon  the  sequence  of  a  hopper  misthread  and  a  real  misthread, 
or  upon  that  of  a  real  misthread  alone. 

While  it  is  true  that  the  specification  does  not  disclose  means  for 
loom  stoppage  upon  a  real  misthread  alone,  it  is  equally  true  that 
amended  claim  6  does  not  call  for  means  which  will  function  on  such 
a  misthread  alone,  but  for  means  that  will  function  on  a  real  misthread, 
even  though  they  will  also  function  upon  a  double  hopper  misthread, 
and  that,  to  this  extent,  the  intention  of  the  inventor  as  to  this  feature 
of  his  invention  is  manifest :  (1)  Because  it  is  not  covered  by  the  other 
claims  of  the  patent;  and  (2)  because  claim  6,  as  originzdly  drawn, 
is  wholly  inoperative  and  could  have  been  intended  to  cover  no  other 
feature  of  the  invention.  In  other  words,  although  the  means  disclosed 
in  the  specification  function  in  two  ways,  the  inventor  is  not  precluded 
from  having  a  claim  for  those  means  based  upon  their  functioning 
in  one  of  the  ways  disclosed,  and  is  entitled  to  have  it,  inasmuch  as  his 
intention  to  claim  it  is  disclosed  in  the  patent. 

Whether  a  device  disclosing  means  that  would  operate  on  a  real  mis- 
thread alone  would  infringe  claim  6  as  amended  is  of  little  consequence 
in  this  proceeding,  as  we  think  the  j)atent  clearly  discloses  an  intention 
on  the  part  of  the  inventor  to  claim  means  that  will  function  on  a  real 
misthread  and  produce  loom  stoppage,  although  they  may  also  ftmction 
on  a  double  hopper  misthread,  and  that  the  use  in  the  claim  of  the 
word  "following,"  instead  of  "causing,"  was,  as  found  by  the  court 
below,  due  to  "inadvertence,  accident  or  mistake"  on  the  part  of  the 
solicitor. 

We  do  not  regard  the  rule — ^that  a  reissue  which  broadens  a  patent 
cannot  be  had  after  two  years  from  the  granting  of  the  patent — ^as  ap- 


Digitized  by  VjOOQlC 


V,  DBAPBB  CO,  559 

plicable  to  the  facts  in  this  case:  (1)  Because  amended  claim  6  is  not 
broader  than  original  claim  6,  as  each  calls  for  a  single  sequence  of 
misthreads;  and  (2)  because  amended  claim  6,  as  understood,  does 
not  introduce  a  distinct  invention  from  that  shown  in  the  patent,  but 
covers  means  disclosed  in  the  specification  which  the  inventor  intended 
to  claim  in  orig^al  claim  6. 

As  to  the  defendants'  contention  that  it  was  the  duty  of  the  plaintiif , 
immediately  after  purchasing  the  patent,  to  have  caused  an  examina- 
tion to  be  made  for  the  purpose  of  ascertaining  whether  claim  6  cov- 
ered the  scope  of  the  intended. invention  and  the  detection  of  any  error 
that  might  exist  therein,  we  think  it  sufficient  to  say  that  the  evidence 
discloses  that,  shortly  after  the  plaintiif  purchased  the  patent,  it  caused 
its  experts  to  make  an  examination  of  it  with  this  object  in  view,  and 
that  their  examination  failed  t6  disclose  the  defects  now  complained  of, 
and  that  they  were  not  discovered  imtil  February,  1915,  when  the 
plaintiff's  expert,  on  examining  a  device  which  the  defendants  had  put 
upon  the  market,  discovered  that  it  embodied  means  causing  loom 
stoppage  on  a  real  misthread,  and,  knowing  that  this  was  one  of  the 
fundamental  features  of  the  patent  in  question,  again  made  an  exam- 
ination of  the  patent  and  discovered  the  defects  here  complained  of. 
This  evidence,  instead  of  tending  to  show  a  failure  on  the  plaintiff's 
part  to  take  reasonable  steps  for  the  ascertainment  of  any  defects  that 
might  exist  in  the  patent,  discloses  that  it  took  such  steps  as  it,  in  the 
exercise  of  reasonable  care  and  prudence,  was  called  upon  to  take,  and 
that  the  failure  to  discover  the  defect  in  claim  6  was  due  to  no  fault 
on  its  part. 

Furthermore,  we  do  not  think  that  the  defendants  are  in  a  position 
to  assert  rights  due  to  action  taken  by  them  in  reliance  upon  the  plain- 
tiff's conduct  in  failing  at  an  earlier  date  to  ascertain  the  defects  in  its 
patent  and  apply  for  a  reissue.  The  defendants  do  not  stand  in  the 
shoes  of  a  person  acting  in  good  faith  in  reliance  on  plaintiff's  conduct ; 
for  defendant  Northrop  was  the  inventor  of  the  patent,  and  defendant 
Draper  the  party  to  whom  it  was  issued,  and  the  former,  by  reason  of 
his  knowledge  of  the  scope  of  the  invention,  would  be  far  more  repre- 
hensible for  failure  to  ascertain  defects  in  the  claim  than  would  be 
the  plaintiff.  Besides  this,  in  their  answer,  the  defendants  admit  that 
in  1913  their  attention  was  "called  to  the  fact  that  claim  6  was  not 
predicable  upon  the  structure  illustrated  and  described  in  the  specifica- 
tion of  the  patent,"  which  information  was  apparently  acquired  prior 
to  their  taking  action  in  the  way  of  producing  and  putting  upon  the 
market  devices  providing  for  loom  stoppage  upon  a  real  misthread. 
The  defendants,  therefore,  in  1913,  and  probably  at  an  earlier  date, 
knew  that  claim  6  was  defective,  in  that  it  did  not  state  what  it  was  in- 
tended to  claim. 

[2]  As  we  regard  the  remaining  questions  raised  on  this  appeal 
rightly  determined  in  tiie  court  below,  it  is  not  our  purpose  to  again 
review  any  of  them,  except  the  one  as  to  whether  the  defendant  North- 
rop is  under  an  obligation  to  the  plaintiff,  express  or  implied,  to  make 
application  for  a  reissue.    The  assignment  was  to  Draper,  his  heirs, 
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executors,  administrators,  and  assigns,  and  was  of  the  invention  dis- 
closed in  the  application,  the  patent  to  be  issued  thereon,  and  any  right 
to  a  reissue.  If  Northrop  had  not  inserted  an  express  covenant  for 
further  assurance  in  the  assignment,  it  cannot  be  doubted  that  a  cove- 
nant would  be  implied  to  this  extent,  at  least :  That  Northrop  would 
make  application  for  reissue  in  case  the  patent  manifested  an  intention 
to  claim  a  feature  disclosed  therein,  but  which  it  failed  to  state  ac- 
curately in  a  claim.  The  implied  covenant  would  be  for  the  benefit 
of  the  grant,  and  the  grant  being  to  Draper  and  his  assigns,  would 
inure  to  the  plaintiff.  The  contention  is  made  that  the  express  cove- 
nant is  a  restricted  covenant;  that  is,  that  it  confers  rights  upon 
Draper  less  than  an  implied  covenant  would  confer,  and  that,  because 
of  this,  no  covenant  can  be  implied  in  favor  of  the  grant  and,  being 
personal  to  Draper,  will  not  inure  to  the  plaintiff.  But  we  do  not 
regard  the  express  covenant  as  of  less  scope  than  the  one  that  would 
be  implied.  It  imposes,  rather,  a  greater  obligation,  in  that  it  requires 
Northrop  to  apply  for  a  reissue  if  Draper  deems  it  necessary,  and 
under  circumstances  to  which  the  implied  covenant  would  not  extend. 
The  rights  conferred  by  the  express  covenant  beyond  what  would  be 
implied,  being  personal  to  Draper,  would  not  run  with  the  grant ;  but, 
in  so  far  as  the  rights  conferred  are  only  what  would  be  contained 
in  the  implied  covenant,  it  is  evident  it  was  intended  they  should  inure 
to  an  assignee;  otherwise,  the  full  enjoyment  of  the  grant  could  not 
be  had  by  Draper's  assigns,  which  it  was  expressly  stipulated  they 
should  possess. 

It  having  been  determined  that  the  plaintiff  is  entitled  to  a  reissue 
for  the  purpose  of  correcting  claim  6,  and  it  being  conceded  by  defend- 
ants that  the  plaintiff  is  entitled  to  the  corrections  desired  in  the  speci- 
fication (line  86,  page  3)  and  in  claim  8  (lines  103,  104,  page  4),  the 
decree  of  the  EHstrict  Court  must  be  affirmed. 

The  decree  of  the  District  Court  is  affirmed,  with  costs  to  the  ap- 
pellee. 
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(239  Fed.  727) 

MONROE  V.  BRESEB. 

(drcnit  CJourt  of  Appeals,  Seventh  Circuit    January  2,  1917.) 
No.  2355. 

1.  Patents  ^=>328— Validitt— Road  Leveling  Machine— Priob  PuBfLio  Use. 

The  Monroe  reissue  patent,  No.  13,708,  for  a  road  leveling  machine, 
held  void  because  of  the  unrestricted  sale  to  a  township  for  actual  public 
use  of  one  of  the  machines  more  than  two  years  before  the  filing  of  the 
application  for  the  original  patent. 

2.  Patents  ^=»76— Validity— Prior  Public  Use. 

After  proof  of  the  sale  without  reservation  of  a  machine  for  actual  use 
more  than  two  years  before  application  for  a  patent  therefor,  evidence  as 
to  whether  the  patentee  regarded  It  as  a  completed  or  experimental  ma- 
chine is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  SS  92,  98.] 

3.  Patents  €=»310(9),  311 — Suit  fob  Infringement— Defenses. 

Objection  to  proof  of  prior  public  use,  pleaded  generally  in  the  answer 
In  an  infringement  suit,  on  the  ground  tliat  notice  of  the  names  of  the 
alleged  users,  required  by  Rev.  St  §  4920  (Comp.  St  1913,  §  9466),  had 
not  been  given,  is  waived  by  failure  to  move  to  strike  out  the  defense  as 
insufficient,  or  to  object  to  the  evidence  in  due  time  to  raise  the  question 
in  the  District  Court 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  §§  535-642.] 

4.  Evidence  «=»187— Secondary  Evidence— Photographs. 

The  rec^tion  in  evidence  of  photographs  or  descriptions  of  a  chattel 
in  place  of  the  object  itself  is  largely  disci*etionary  with  the  court. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  §§  674,  675.] 

Appeal  from  the  District  G)urt  of  the  United  States  for  the  Eastern 
District  of  Illinois. 

Suit  in  equity  by  Nathaniel  S.  Monroe  against  J.  M.  Bresee,  trading 
as  the  Bresee  Manufacturing  G)mpany.  Decree  for  defendant,  and 
complainant  appeals.    Affirmed. 

Thomas  A.  Connolly,  of  Washington,  D.  C,  for  appellant. 
George  P.  Fisher,  of  Chicago,  111.,  for  appellee. 

Before  KOHLSAAT,  MACK,  and  ALSCHULER,  Circuit  Judges. 

MACK,  Circuit  Judge.  This  is  an  appeal  from  the  decree  of  the 
District  Court  dismissing  the  complainant's  bill  for  want  of  equity. 
The  bill  charged  infringement  of  claims  8,  10,  19,  and  20  of  the  Mon- 
roe reissued  patent,  No.  13,708,  for  a  road  leveling  device.  It  is  un- 
necessary to  set  out  the  claims  or  specifications,  as  we  shall  consider 
but  one  of  the  several  defenses,  the  one  principally  relied  upon,  that 
a  device  embodying  the  alleged  invention  was  sold  by  the  complain- 
ant and  was  in  public  use  by  others  more  than  two  years  prior  to 
March  24,  1911,  when  application  for  the  original  patent  was  filed. 

[1]   1.  In  1908,  one  of  his  machines  was  sold  by  Monroe  without 

^S9For  other  cases  see  same  topic  A  KBT-NXJMBBR  in  all  Key-Numbered  Digests  A  Indexes 
152  C.C.A.— 38 
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reservation  to  the  township  of  Pesotum,  and  then  and  there  put  into 
complete  public  use.  There  was  no  supervision  by  the  inventor, 
nothing  in  the  nature  of  testing  or  experimenting ;  indeed,  it  was  not 
seen  by  him  or  on  his  behalf  for  nearly  two  years.  Other  sales  of 
similar  machines  were  admitted  to  have  been  made  between  1901  and 
1908.  The  sales  were  ordinary  commercial  transactions.  The  ma- 
chines may  not  have  been  perfect;  the  inventor  and  manufacturer 
may  have  intended  to  improve  his  product ;  but  the  transactions  were 
nevertheless  not  merely,  or  even  primarily,  an  arrangement  for  try- 
ing out  and  testing  the  road  leveler,  but  were  sales  of  completely  op- 
erative machines.  The  machines  were  purchased,  not  in  order  to  aid 
Monroe  in  his  experiments,  but  in  order  to  secure  efficient  street 
scrapers  for  actual  use.  One  such  sale  is  sufficient.  Wende  v.  Horine, 
225  Fed.  501,  140  C.  C.  A.  543. 

[2]  2.  There  was  no  error  in  sustaining  objections  to  certain  ques- 
tions. After  proof  of  the  sale  without  reservation  in  1908,  it  was  ut- 
terly immaterial  whether  the  inventor  regarded  the  machine  so  sold 
as  "a  wholly  complete  machine  embodying  your  [his]  ideas  of  com- 
pleteness or  an  experimental  machine.''  American  Ballast  Co.  v.  Davy 
Burnt  Clay  Ballast  Co.,  220  Fed.  887,  136  C.  C.  A.  453. 

3.  The  complainant  himself  and  his  son  admitted  that  the  Pesotum 
machine,  when  sold,  had  all  the  essential  features  and  operated  on 
the  same  principle  as  the  machine  described  in  the  reissued  letters  pat- 
ent. They  testified  to  only  one  difference  alleged  to  be  of  importance, 
namely,  that  while  under  the  express  language  of  claim  10  and,  as  con- 
tended, by  implication  in  the  other  claims,  a  looped  chain  and  pulley 
constitutes  the  flexible  means  by  which  the  scraper  bars  are  suspended 
from  the  frame,  and  by  which  the  vertical  adjustment  of  the  bars  is 
effected,  these  earlier  machines  had  only  a  single  chain.  There  is, 
however,  sufficient  evidence  in  the  record  to  justify  the  conclusion 
that,  contrary  to  this  testimony,  the  looped  chain  and  pulley  were  on 
the  machine  when  sold  in  1908.  In  any  event,  the  change  involved 
no  invention;  the  combination  with  looped  chain  and  pulley  was 
patentably  not  to  be  distinguished  from  that  with  the  single  chain; 
it  was  the  usual  substitution  of  an  old  mechanical  device  to  secure 
increased  power. 

[3]  4.  It  is  urged,  however,  that  the  evidence  concerning  the  sale 
of  the  Pesotum  and  the  other  machines  was  inadmissible,  because  the 
notice  required  by  Revised  Statutes,  §  4920  (Comp.  St.  1913,  §  9466), 
was  not  duly  given.  The  section,  so  far  as  here  pertinent,  reads  as 
follows : 

"In  any  action  for  infringement  the  defendant  may  plead  the  general  issue, 
and,  having  glyen  notice  in  writing  to  the  plaintiff  or  his  attorney  thirty  days 
before,  may  prove  on  trial  any  one  or  more  of  the  following  special  matters: 

♦  ♦  ♦  That  it  had  been  in  public  use  or  on  sale  in  this  country  for  more 
than  two  years  before  his  application  for  a  patent ;  ♦  ♦  ♦  and  in  notices 
as  to  proof  of  previous  invention,  knowledge,  or  use  of  the  thing  patented,  the 
defendant  shall  state  the  names  of  the  patentees  and  the  dates  of  their  patents, 

*  *  *  and  the  names  and  the  residences  of  the  persons  alleged  to  have 
invented  or  to  have  had  *  *  •  prior  knowledge  of  the  thing  patented,  and 
where  and  by  whom  it  had  been  used." 
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An  amendment  to  the  answer,  filed  by  stipulation,  set  up  the  defense 
in  general  terms  that  the  invention  had  been  in  public  use  or  on  sale 
by  the  complainants  and  others  in  this  country  for  more  than  two 
years  prior  to  the  application  for  the  original  letters  patent.  Appel- 
lant contends  that  the  defense  cannot  be  asserted  because  neither  by 
the  answer  nor  by  other  notice  was  he  informed  by  defendant  where 
and  by  whom  the  use  relied  upon  as  a  defense  had  been  made.  If, 
contrary  to  the  decision  in  American  H.  &  L.  S.  Co.  v.  American  T. 
&  M.  Co.,  Fed.  Cas.  No.  302,  such  specific  notice  were  required  where 
such  prior  public  use  or  sale  is  by  the  inventor  himself,  the  require- 
ment was  waived  through  the  failure  of  the  appellant,  by  motion  to 
strike  out  the  defense  as  insufficient  or  by  objection  to  the  evidence, 
to  raise  the  question  in  due  time  in  the  district  court.  Loom  Co.  v. 
Higgins,  105  U.  S.  580,  26  L.  E<1.  1177;  Zane  v.  SoflFe,  110  U.  S. 
200,  3  Sup.  Ct.  562,  28  L.  Ed.  119.  It  was  only  after  the  appellee^s 
evidence  had  been  introduced,  and  when,  as  a  matter  of  precaution, 
counsel  for  the  appellee  had  asked  leave  to  amend  the  answer,  so  as 
to  allege  specifically  the  prior  use  by  the  townships  of  Pesotum  and 
Tuscola,  tliat  any  objection  on  this  score  was  brought  to  the  attention 
of  the  court.  Then  counsel  withdrew  the  amendment  so  far  as  it  per- 
tained to  the  Tuscola  machine,  and  no  further  objection  was  made  to 
the  allowance  of  the  amendment  as  to  the  Pesotum  machine.  When 
later  in  the  course  of  the  trial  the  amendment  was  oflFered,  the  court, 
without  objection  or  contradiction,  stated  that  counsel  had  objected 
only  to  that  part  relating  to  the  Tuscola  machine  and  that  the  amend- 
ment as  to  the  Pesotum  machine  had  been  allowed. 

[4]  5.  The  reception  in  evidence  of  photographs  or  descriptions 
of  a  chattel  in  place  of  the  object  itself  is  largely  discretionary  with 
the  court.  In  view  of  the  bulky  character  of  this  device  and  the  ade- 
quacy of  the  secondary  evidence,  there  was  clearly  no  abuse  of  discre- 
tion in  not  compelling  its  production  or  in  refusing  to  adjourn  the 
hearing  to  the  courtyard  for  the  inspection  of  the  Pesotum  machine 
and  its  introduction  in  evidence  as  a  physical  exhibit. 

Decree  affirmed. 


(239  Fed.  729) 

GUY  et  al.  T,  STEIN. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    December  7,  1916.) 

No.  2366. 

1.  Patents  <@=>328 — Validity—Miner's  Lamp— Pbior  Public  Use. 

The  Guy  patent,  No.  1,097,716,  for  a  miner's  carbide  lamp,  held  invalid 
for  public  use  of  the  invention  by  persons  to  whom  It  was  supplied  by  the 
Inventor  for  more  than  two  years  before  application  for  the  patent. 

2.  Patents  ^=s>81 — ^Validity — ^Pbiob  Use— Burden  and  Measure  of  Proof. 

Proof  of  prior  public  use,  to  defeat  a  patent,  must  be  very  clear  and  be- 
yond a  reasonable  doubt;  but,  when  such  public  use  is  clearly  shown,  the 
burden  is  cast  upon  the  patentee  to  establish  the  fact  that  it  was  experl- 
nrental. 

[Ed.  Note.— -For  other  cases,  see  Patents,  C!ent.  Dig.  §  104.] 

^=9For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Southern  District  of  Illinois. 

Suit  in  equity  by  Frank  Guy  and  George  R.  Shanklm  against  Me}'er 
Stein,  doing  business  as  the  M.  Stein  Manufacturing  Company.  D^ 
cree  for  defendant,  and  complainants  appeal.    Affirmed. 

Samuel  W.  Banning,  of  Chicago,  111.,  for  appellants. 
John  W.  Hill,  of  Chicago,  111.,  for  appellee. 

Before  KOHLSAAT,  MACK,  and  EVANS,  Circuit  Judges. 


KOHLSAAT,  Circuit  Judge.  [1]  The  only  question  here  involved 
IS  whether  certain  seemingly  public  uses  were  in  fact  such  or  merely 
experimental.  The  device  in  suit  is  the  miner's  carbide  lamp  of  patent 
No.  1,097,716,  granted  to  F.  Guy  on  May  26,  1914,  upon  an  application 
filed  March  1,  1911.  The  new  element  in  the  lamp,  so  far  as  is  here 
concerned,  was  the  so-called  Guy  dropper  valve. 

Claim  1,  which  is  typical  of  all  the  claims,  reads  as  follows,  viz.: 
In  an  acetylene  lamp,  in  combination  with  a  lamp  body,  comprising  a  water 
chamber  and  a  carbide  chamber,  a  stationary  tube  in  communication  with  the 
water  chamber  and  having  one  terminal  within  the  carbide  chamber,  a  valve 
stem  adapted  to  rotate  and  move  longitudinally  within  said  tube,  and  a  valve 
rigid  on  the  valve  stem  and  having  a  face  adapted  to  engage  and  grind  on 
the  terminal  of  the  tube  within  the  carbide  chamber. 

Fig.  2  of  the  drawings  is  herewith  reproduced : 

Acetylene  gas  is  produced  by  the 
chemical  union  of  water  with  cal- 
cium carbide.  As  will  be  seen  from 
the  drawing,  the  water  chamber  is 
arranged  above  the  carbide  chamber 
and  carries  both  the  water  supply 
tube  and  the  valve  stem  and  head; 
the  carbide  chamber  being  detacha- 
ble. The  water  supply  tube  extends 
from  above  the  casing  top  into  the 
gas  or  carbide  chamber.  Through 
fiiis  tube  extends  the  valve  stem,  ter- 
minating in  an  operating  handle 
above  the  casing  and  having  an  ad- 
justable screw  connection  with  a 
threaded  socket  in  the  upper  part  of 
the  water  tube,  whereby  the  valve 
head  below  the  lower  end  of  the  wa- 
ter tube  can  be  adjusted  up  or  down 
at  pleasure,  opening  or  closing  the 
lower  end  of  the  water  tube,  and  at 
the  same  time  affording  a  rotary 
grinding  motion  to  the  valve  head  upon  the  seat,  whereby,  the  pat- 
entee claims,  the  valve  and  seat  are  kept  free  from  sediment  and  oth- 
er clogging  substances. 
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[2]  It  appears  from  the  admissions  of  Guy  shown  in  the  record  that 
he  had  hit  upon  the  substantial  idea  of  the  invention  and  reduced  it  to 
practice  as  early  as  1906,  but  had  not  yet  reduced  it  to  commercial  form, 
especially  as  to  shell  or  outward  form.  His  first  lamp  was  too  cum- 
bersome. His  next  was  contained  in  a  shaving  soap  box  and  was 
too  small.  There  seems  to  be  no  doubt  that  he  had  completed  the  de- 
vice as  contained  in  his  dropper  valve  as  early  as  1906  or  1907,  but 
was  seeking  to  have  it  tested.  As  it  turned  out,  he  made  no  sul^tan- 
tial  changes  in  the  dropper  after  that  date,  but  only  in  the  housing 
thereof.  The  principle  of  the  device  was  completely  developed,  so 
far  as  here  involved.  As  above  stated,  the  only  controversy  before  us 
is :  Did  Guy  make  or  permit  to  be  made  public  use  of  his  lamp  more 
than  two  years  prior  to  filing  his  application  for  a  patent,  or  before 
March  1,  1909?  Proof  of  that  fact,  in  order  to  prevail,  must  be  very 
clear  and  beyond  reasonable  doubt.  Washburn  &  Moen  Mfg.  Co.  v. 
Beat  'Em  All  Barbed  Wire  Co. ;  Same  v.  Norwood  and  Same  v.  Wiler 
—the  barbed  wire  patent— 143  U.  S.  275,  12  Sup.  Ct.  443,  450,  36  L. 
Ed.  154;  Mueller  Mfg.  Co.  v.  Glauber,  184  Fed.  609,  106  C.  C.  A. 
613;  Moline  Plow  Co.  v.  Rock  Island  Plow  Co.,  212  Fed.  727,  129  C. 
C.  A.  337;  Mast,  Foos  &  Co.  v.  Dempster  Mill  Mfg.  Co.,  82  Fed.  327, 
27  C.  C.  A.  191 ;  Taigman  v.  Forsberg,  223  Fed.  790,  139  C.  C.  A. 
607. 

The  trial  judge  decided  the  case  practically  upon  the  admissions 
of  the  appellant,  finding  that  Guy  himself  had  placed  the  lamp  in 
public  use  more  than  two  years  prior  to  filing  his  application  for  a 
patent,  and  that  the  patent  was  therefore  invalid.  It  was  the  patentee's 
contention  that  the  acts  upon  which  the  District  Judge  rested  his  decision 
were  merely  experiments  made  in  testing  out  the  invention.  One  fea- 
ture which  he  was  anxious  to  attain  was  a  steady  flame.  This  he  had 
accomplished  as  early  as  1907  by  extending  the  tube  and  valve  stem 
into  the  carbide.  Indeed,  there  remained  after  the  year  1907  nothing 
but  the  lamp  shell  and  the  commercial  features  to  be  adjusted.  There 
were  a  number  of  miners'  lamps  in  existence  in  1906.  Guy  appropri- 
ated the  shell  of  one  called  the  barrel  and  of  one  made  by  one  Bleser. 
The  exact  date  of  the  application  of  the  Guy  dropper  to  these  shells  is 
somewhat  uncertain. 

The  acts  alleged  to  constitute  public  use  may  be  summed  up  as  fol- 
lows :  In  1908  Guy  remodeled  a  Bleser  lamp  and  gave  it  to  his  broth- 
er. This  he  repaired  several  times.  Afterwards  the  brother  pro- 
cured two  more,  under  instruction  not  to  let  any  one  see  them.  This 
first  lamp  was  made  under  the  patent.  Guy  testified  that  he  asked  his 
brother  to  give  it  a  thorough  test.  It  was  used  by  his  brother  for  two 
years  in  a  mine.  Guy  then  made  and  gave  one  of  his  lamps  to  a  friend 
named  McGuire.  This,  Guy  claims,  was  to  be  returned  when  tested. 
It  was  never  returned.  Then,  as  he  first  testifies,  he  sold  one  lamp  to 
a  friend  named  Dant  for  $1  in  1908.  This  date  he  changes  to  1909 
subsequently,  which  would  bring  the  transaction  within  the  protected 
period.  It  was  to  be  returned,  but  never  was,  though  brought  in  for 
repair  several  times.    In  explanation  of  his  acts  in  letting  the  lamp 


Digitized  by  VjOOQlC 


566  152  C.  C.  A.  RBPOBTS 

pass  out  of  his  hands,  he  stated  that  he  wanted  the  news  to  spread  tfiat 
he  had  something  good  in  the  way  of  carbide  lamps.  This  lamp  was 
sold  Dant  for  testing,  Guy  claims.  When  asked  how  he  expected  the 
news  of  his  lamp  to  spread  he  said: 

I  visited  every  day  in  that  mine,  met  100  or  150  men ;  all  the  men  in  the 
mine  saw  me  many  times  using  these  lamps,  and  they  made  remarks  about 
how  nice  and  steady  that  lamp  burned.  Now,  there,  the  news  traveled  all  over 
the  country  right  there;  miners  change  places — go  from  one  part  of  the 
coimtry  to  the  other,  all  over  the  United  States ;  some  wanted  to  see  the  drop- 
per. I  would  unscrew  the  lamp  and  show  them  the  dropper;  they  could  see 
there  was  a  difference  In  the  dropper,  and  it  became  known  that  Guy  had  a 
dropper — ^It  was  called  a  dropper — ^that  was  a  good  deal  different  and  a  good 
deal  better  than  any  other ;  then  it  brought  about  a  demand  for  it.  X-Q.  109. 
So  that,  when  you  carried,  for  instance,  this  one  into  the  mine,  they  saw  you 
had  a  successful  carbide  *lamp ;  these  100  men  or  more  in  tlie  mine  would 
gather  around  and  ask  you  about  it,  and  you  told  them  it  was  a  carbide  lamp, 
and  disconnected  and  showed  it  to  them?  A.  Yes,  sir.  X-Q.  110.  You  went  to 
other  mines,  did  you?  A.  I  believe  I  did;  I  worked  in  the  Klondike  Mine  ali 
the  time,  but  I  believe  it  burned  down  once.  X-Q.  111.  These  other  men  you 
gave  samples  of  the  lamp  to,  did  they  do  the  same  way?  Did  miners  ask 
them  about  the  lamp?  Did  they  show  them  the  dropper?  A.  Don't  think  they 
showed  them  the  dropper ;  at  least  I  instructed  them  not  to.  X-Q.  112.  You 
did  that  yourself?  A.  Yes,  sir;  I  feared,  if  they  should  get  it,  they  would  take 
it  in  their  hands  and  get  a  closer  view;  but  still  they  would  not  have  seen 
much.  X-Q.  113.  You  was  seeking  to  get  a  general  demand  for  Guy's  droppCT, 
so  you  could  build  up  a  business?  A.  No,  sir.  X-Q.  114.  Didn't  you  calcu- 
late to  build  up  a  business?  A.  No,  sir;  my  object  was  to  take  up  a  patent 
and  sell  the  patent.  X-Q.  115.  But  you  did  want  to  get  inquiry  as  to  Guy's 
dropper,  so  there  would  be  a  demand  for  it?  A.  Wanted  to  make  a  reputation 
for  Guy's  dropper.  X-Q.  116.  You  made  one  for  your  brother,  and  he  took  it 
down  and  tested  it  in  1908,  I  believe?  A.  That  is  this  identical  one  here  that 
is  marked  "Complainants'  Exhibit  Remodeled  Bleser  Lamp  with  Guy  Dropper." 
X-Q.  117.  Did  he  show  it  to  the  boys  down  there?  A.  I  don't  know;  I 
cautioned  him  not  to. 

In  an  affidavit  filed  with  his  application  for  the  patent  in  suit  he 

says: 

The  first  lamp  embodying  my  invention  was  completed  and  used  by  me  in 
Klondike  Mine,  Springfield,  111.,  about  February  1,  1907.  Afterwards  numer- 
ous other  lamps  embodying  my  said  invention  were  used  by  other  miners  at 
different  times  in  mines  at  Springfield,  111. 

Early  in  1909  Guy  gave  a  lamp  embodying  his  invention  to  one  John 
Robson.  About  November,  1909,  Guy  took  out  a  patent  upon  another 
lamp,  which  used  no  valve.  Guy  says  his  lamp  was  known  all  over 
the  United  States.  He  received  orders  for  it,  but  replied  that  he  was 
not  making  lamps.  Martin  W.  Moore  testified  he  made  a  lamp  like 
Guy's  in  1908,  except  that  the  valve  was  tapered  and  not  flat  He  saw 
the  Guy  lamp  first  in  1910.  He  took  out  a  patent  August  12,  1913,  on 
an  application  filed  May  6,  1912,  No.  1,070,352,  for  his  lamp  with  a 
tapered  valve.  One  Jacaway  testified  he  took  a  miner's  lamp  to  Moore 
to  be  fixed  early  in  1908.  The  lamp  was  produced  in  court.  It  in- 
volved the  principle  of  Guy's  lamp.  Moore  took  out  a  slide  wire  and 
put  in  a  Guy  stem  valve  feed. 
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There  is  evidence  to  show  that  defendant  Stein  was  repairing  lamps 
for  different  miners  and  inserting  Guy  droppers  in  1908.  One  Denton 
says  he  used  several  of  the  devices  with  the  Moore  or  tapering  valve  in 
1907  or  1908.  A  coal  miner  by  the  name  of  Luscher  says  he  used  a 
lamp  produced  in  evidence  as  the  Luscher  lamp  in  1908,  at  the  Sanga- 
mon, 111.,  Coal  Company's  mine.  This  lamp  he  purchased  at  a  store 
in  Springfield  and  used  until  it  sprung  a  leak.  The  lamp  seems  to  have 
a  flat  valve  head.  The  valve  stem  seems  to  be  shorter  than  Guy's.  It 
discloses  no  evidence  of  having  been  broken  off,  as  claimed  by  the  wit- 
ness. In  other  respects  it  follows  Guy.  He  claims  to  have  seen  "lots 
of  fellows"  using  tiiem.  J.  A.  Thomas,  a  miner,  testified  that  he  had 
his  lamp  supplied  with  a  Guy  dropper  in  or  prior  to  1908.  He  was  told 
by  the  man  who  took  his  lamp  to  be  repaired  that  Guy  was  putting  in 
the  dropper  himself  for  50  cents.  C.  J.  Lemasters,  a  miner,  testified  he 
bought  a  Guy  lamp  from  Guy  in  1907.  He  testified  that  he  used  it 
about  one  year  at  the  Devereaux  mine  at  Springfield,  111.  He  identi- 
fied the  lamp  produced  as  the  one  he  bought.    Guy  himself  says : 

''I  haye  loaned  lamps,  10  or  15,  to  McGuire ;  maybe  8  or  10,  and  he  would 
use  them  that  day  and  return  them  to  me.  I  never  sold  a  lamp  to  Mc- 
Guire.   ♦    ♦    ♦    I  don't  call  to  mind  all  the  lamps  I  let  the  men  use." 

He  kept  up  the  habit  of  showing  his  lamp  right  along  through 
four  or  five  years  and  explained  it  at  different  times  to  various  people. 

The  Moore  device,  which,  was  substantially  the  Guy  device,  differ- 
ing only,  as  aforesaid,  in  that  its  valve  was  conical  instead  of  flat,  was 
being  freely  and  publicly  used  in  1908.  Several  witnesses  testified  to 
this  fact.  Moore  would  fix  over  miners'  lamps,  inserting  his  tapered 
valve  with  the  Guy  valve  stem,  making  a  charge  of  50  cents  therefor. 
Thus  it  appears  that  little  effort  was  made  for  several  years  to  pro- 
tect Guy's  invention.  The  device  was  not  one  which  required  years  of 
experimenting.  It  was  simple  and  easily  comprehended.  It  could  not 
be  repaired  without  disclosing  its  construction.  No  reason  appears 
why  Guy  should  not  have  availed  himself  of  the  benefit  of  the  patent 
statute  at  once,  rather  than  indulge  in  several  years  of  delay. 

Appellants  attack  the  credibility  of  the  various  witnesses,  and  it 
may  be  that  in  several  instances  the  latter  have  fixed  a  date  earlier 
than  the  true  one ;  but  it  is  difficult  to  conceive  that  in  the  multitude  of 
instances  adduced  the  witnesses  have  generally  been  in  error.  No  ul- 
terior motive  is  discoverable.  The  whole  atmosphere  of  the  case  leaves 
the  clear  impression  that  the  device  was  well  known  and  freely  used  in 
public  as  early  as  1908.  When  once  the  public  use  is  shown,  the  burden 
is  cast  upon  the  patentee  to  establish  the  fact  that  such  use  was  ex- 
perimental. Smith  &  Griggs  Mfg.  Co.  v.  Sprague,  123  U.  S.  249,  8 
Sup.  Ct.  122,  31  L.  Ed.  141 ;  Eastman  v.  Mayor  of  New  York,  134 
Fed.  844,  69  C.  C.  A.  628;  Root  v.  Railroad,  146  U.  S.  210,  13  Sup. 
Ct.  100,  36  L.  Ed.  946;  Worley  v.  Tobacco  Co.,  104  U.  S.  340,  26  L. 
Ed.  821 ;  Swain  v.  Holyoke  Machine  Co..  109  Fed.  154,  48  C.  C.  A. 
265 ;  Star  Mfg.  Co.  v.  Crescent  Forge  &  Shovel  Co.,  179  Fed.  856,  103 
C.  C  A.  342. 
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One  may  not,  by  merely  calling  a  use  experimental,  practically  make 
such  a  full  public  demonstration  of  his  patented  device  as  to  create  a 
market  for  it  and  bring  it  to  the  notice  of  the  trade  without  protecting 
himself  as  provided  by  statute.  There  must  be  diligence.  The  delay 
must  be  plainly  justified  by  the  circumstances.  While  Guy  may  have 
intended  not  to  disclose  his  invention,  it  is  evident  that  it  was  publicly 
practiced  and  that  he  was  receiving  the  benefits  by  way  of  creating  a 
market  for  it  in  1908. 

Courts  are  not  slow  to  give  an  inventor  the  full  results  of  his  ex- 
ploits in  the  realm  of  invention,  but  the  same  law  which  thus  protects 
him  requires  that  he  use  diligence  in  protecting  himself.  He  should 
apply  for  his  patent  within  reasonable  time  and  not  rely  on  imneces- 
sary  so-called  experimentation  to  prolong  the  statutory  period.  In  the 
the  present  case  we  are  imable  to  get  away  from  the  conviction  that 
his  reliance  upon  the  immunity  of  experimentation  was  not  justifiaUe. 

The  decree  of  the  District  Court  is  affirmed* 


(238  Fed.  734) 

LEONARD  v.  CORN  PRODUCTS  REFINING  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    December  8,  1916.) 

No.  2367. 

Patents  ^=»328 — Infringement — Rubber  Substitute. 

The  Leonard  patent,  No.  615,863,  for  a  rubber  substitute  and  process  of 
producing  the  same,  consisting  of  heating  together,  until  vulcanized,  com 
oU,  sulphur,  and  paraffine  In  stated  proportions,  In  view  of  the  prior  art, 
must  be  strictly  construed,  and  limited  to  the  product  and  process  therein 
described  and  claimed.  As  so  construed,  held  not  Infringed  by  a  product 
containing  no  paraffine. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  lUinois. 

Suit  in  equity  by  William  K.  Leonard  against  the  Com  Products 
Refining  Company.  Decree  for  defendant,  and  complainant  appeals. 
Affirmed. 

On  December  13,  1898,  appellant  was  granted  a  patent,  No.  615,863,  for  the 
process  of  producing  rubber  substitute  and  in  the  composition  matter  to  be 
used  therefor.    The  two  claims  of  the  patent  read  as  follows,  viz.: 

"1.  A  composition  of  matter"  to  be  used  as  a  rubber  substitute  consisting  of 
com  oil,  sulphur,  and  paraffine.  In  the  proportions  as  and  for  the  purpose 
described. 

*'2.  The  above-described  process  of  producing  a  rubber  substitute  by  mixing 
com  oU,  sulphur,  and  paraffine,  in  the  proportions  substantially  of  76  per 
cent,  of  com  oil,  21  per  cent,  of  sulphur,  and  3  per  cent,  of  paraffine,  subject- 
ing the  mass  to  heat  until  the  mass  Is  vulcanized  or  the  process  of  vulcaniza- 
tion begins,  then  shutting  off  the  heat  and  allowing  the  process  of  vulcaniza- 
tion to  continue  and  the  mass  to  cool,  substantially  as  and  in  the  manner 
described." 

4|s»For  oUier  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  DigesU  ft  Indexes 
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The  original  application  contained  three  dalms.    These  read  as  follows: 

"1.  The  above-described  process  of  making  a  rubber  substitute,  which  con- 
sists in  mixing  corn  oil,  sulphur,  and  a  small  quantity  of  paraffine,  or  its 
equivalent,  and  submit  the  mass  to  heat  in  the  manner  and  for  the  purposes 
described. 

"2.  As  an  article  of  manufacture,  a  rubber  substitute  made  of  corn  oil, 
sulphur,  and  paraffine,  or  its  equivalent,  heated  to  about  300  degrees  Fahren- 
heit and  then  allowed  to  cool,  substantially  as  and  for  the  purpose  described. 

"3.  The  above-described  process  of  producing  a  rubber  substitute  by  mixing 
com  oil,  sulphur,  and  paraffine  in  tiie  pr<^>ortions  substantially  of  76  per  cent 
of  com  oil,  21  per  cent,  of  sulphur,  and  3  per  cent,  of  paraffine,  subjecting  the 
mass  to  heat  imtil  the  oil  is  vulcanized  or  the  process  of  vulcanization  begins^ 
then  shutting  off  the  heat  and  allowing  the  process  of  vulcanization  to  con- 
tinue until  complete  and  the  mass  to  cool,  substantially  as  and  in  the  manner 
described." 

The  examiner  rejected  claim  1  as  containing  no  patentable  matter,  in  view 
of  the  prior  art,  citing  Simpson  patent.  No.  46,610,  of  February  28,  1865 — the 
process  of  manufacturing  India  rub^r,  etc.,  from  sulphur  and  linseed  oil  and 
other  similar  vegetable  oils  combined  with  gum.  This  rejection  appellant 
acquiesced  in.  Original  claim  2  was  pronounced  by  the  examiner  to  be  in  ob- 
jectionable form,  with  the  suggestion  that  appellant's  invention  resided  in  the 
particular  composition  of  the  matter  described,  and  that  the  claim  should  be 
amended  to  cover  such  a  composition,  in  which  the  several  ingredients  should  be 
distinctly  enumerated.  Thereupon  appellant  substituted  present  claim  1  for 
original  claim  2,  having  first  at  tiie  requirement  of  the  examiner  stricken  there- 
from the  words  *'or  its  equivalent,"  immediately  following  the  word,  "paraffine." 
The  present  claims  were  then  allowed. 

The  specification  calls  for  a  process  in  which  the  patentee  mixes  in  a 
heating  pot  a  quantity  of  com  oil,  some  "flowers  of  sulphur"  and  a  small 
quantity  of  paraffine  wax,  substantially  In  the  proportion  of  com  oil  76  per 
cent,  sulphur  21  per  cent.,  and  paraffine  wax  3  per  cent.  The  sulphur  and 
paraffine  should  be  added  before  the  oil  reaches  300**.  "I  have  found  in 
practice,"  reads  the  specification,  **that  the  small  quantity  of  paraffine  wax 
used  is  better  adapted  to  produce  the  desired  result  than  any  other  like 
substance,  though  a  substantially  equally  good  result  may  be  obtained  by 
equivalent  forms  of  wax,  and  I  do  not  limit  myself  to  paraffine  alone  for  this 
purpose,  the  object  being  to  prevent  the  mass  from  becoming  sticky  and  im- 
practicable to  handle.  With  paraffine  or  equivalent  substances  used  for  that 
purpose,  the  rubber  substance  will  not  stick  to  the  rolls  when  It  Is  being  ground 
or  worked  in  practice." 

The  alleged  infringement  consists  of  a  process  in  which  only  com  oil  and 
sulphur,  with  heat,  are  used.  The  ingredient  of  the  patented  product  used 
to  prevent  stickiness — paraffine — is  omitted  by  appellee.  Talcum  is  however 
used,  but  not  as  an  ingredient.  It  is  merely  sprinkled  upon  the  receptacles 
holding  the  product 

In  1809  appellant  was  given  access  to  the  factory  of  appellee's  predecessor, 
to  ascertain  appellee's  methods  of  manufacturing  its  rubber  substitute.  Ap- 
pellant took  no  step  to  restrain  appellee  until  about  the  time  this  suit  was 
begun,  in  January,  1911,  or  12  years  after  learning  appellee's  process.  In  the 
meantime  the  alleged  infringer  had  transferred  its  rights  to  the  Ck>rn  Products 
Company  and  the  latter  to  the  appellee.  All  these  companies  manufactured 
the  rubber  substitute  from  corn  oil  extensively,  without  protest  from  appellant. 

Appellee  contends  that:    (1)  The  patent  js  invalid  for  want  of  invention.  - 
(2)  That  no  infringement  is  shown.     (3)  That  the  appellant  was  guilty  of 
such  laches  as  to  bar  any  right  to  an  accounting,  even  if  infringement  be 
shown. 

The  District  Court  dismissed  the  bill  for  want  of  equity. 

Charles  K.  Offield,  of  Chicago,  111.,  for  appellant. 
Percival  H.  Truman,  of  Chicago,  111.,  for  appellee. 

Before  KOHLSAAT,  MACK,  and  EVANS,  Circuit  Judges. 
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EVANS,  Circuit  Judge  (after  stating  the  facts  as  above).  It  is 
conceded  that  the  manufacture  of  substitute  rubber  from  vegetable  oil 
and  sulphur,  subjected  in  combination  to  high  temperature,  was  old  in 
the  art.  Linseed  oil,  rape  seed  oil,  mustard  seed  oil,  peanut  oil,  castor 
oil,  cocoanut  oil,  cotton  seed  oil,  olive  oil,  and  many  other  vegetable 
oils  had  been  successfully  employed  as  an  ingredient  in  making  a  sub- 
stitute for  true  rubber,  long  prior  to  the  date  of  appellant's  discovery 
of  the  availability  of  com  oil  for  that  purpose.  The  latter  has  no  dis- 
tinctive properties  over  other  vegetable  oils  as  an  element  of  the  com- 
bination with  sulphur  for  the  manufacture  of  rubber  substitute..  It  is, 
however,  readily  obtainable  and  well  adapted  to  such  manufacture. 

An  examination  of  the  files  in  the  Patent  Office,  as  set  forth  in  the 
statement  of  facts,  forces  us  to  the  conclusion  that  the  patent  to  appel- 
lant was  allowed  only  as  a  very  limited  one.  It  covered  a  process 
wherein  three  ingredients  were  used  in  certain  fixed  proportions. 
McQain  v.  Ortmayer,  141  U.  S.  419,  12  Sup.  Ct.  76,  35  L.  Ed.  800; 
Vance  v.  Campbell,  1  Black.  427,  17  L.  Ed.  168. 

Appellant  insists  that  the  paraffine  plays  no  part  in  the  manufacture 
of  the  rubber  substitute,  and  should  be  ignored  in  construing  his  pat- 
ent in  this  suit.  We  think  otherwise.  Without  it  no  patent  would 
have  been  issued. 

Appellant  having  claimed  com  oil,  sulphur,  and  paraffine  specifically, 
and  appellee  not  having  used  the  three  elements  in  combination,  there 
was  no  infringement. 

We  deem  it  unnecessary  to  consider  the  other  questions  raised  in 
the  record. 

The  decree  of  the  District  Court  is  affirmed. 
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(239  Fed.  785)     , 

BATES  COUNTY,  MO.,  v.  WILLS  et  al.* 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    February  1,  1917.) 

No.  4650. 

1,  Drains  ^=»13— Drainage  District  Contract—Liabilitt  of  County— Re- 

organization. 

Under  Act  Mo.  March  24.  1913  (Laws  1913,  p.  2a3)  §  52,  authorizing  a 
drainage  district  organized  under  Rev.  St.  Mo.  1909,  §S  5578-5635,  to  re- 
organize under  Act  Mo.  March  24,  1913,  §  56,  requiring  the  county  officers 
to  turn  over  the  papers  of  such  district  to  the  district  officers  on  comple- 
tion of  the  reorganization,  section  57.  providing  that  no  reorganization 
shall  Invalidate  any  indebtedness,  liability,  or  contract  incurred  by  a  dis- 
trict under  its  former  organization,  section  58,  providing  that  proceed- 
ings begun  under  a  former  act  may  be  completed  under  the  new  act,  and 
that  all  liens,  remedies,  and  processes  for  collection  of  taxes  provided  for 
in  the  new  act  shall  be  available  for  collection  of  taxes  levied  and  bonds 
issued  under  the  repealed  sections,  and  that  no  rights  or  obligations  in- 
curred by  a  district  or  individual  shall  be  nulUfled  or  invalidated,  and 
Act  Mo.  March  27,  1913  (Laws  1913,  p.  281),  repealing  Rev.  St.  Mo.  1909,  §§ 
5578-5635,  and  providing  that  the  repeal  and  the  enacting  of  new  sections 
in  lieu  of  those  repealed,  or  in  addition  thereto,  shall  not  invalidate  any 
drainage  district  theretofore  organized,  and  that  all  contracts,  liens,  and 
obligations  issued  by  such  districts  shall  be  valid,  and  the  reorganization 
of  a  district  under  Act  Mo.  March  24,  1913,  does  not  relieve  the  county 
from  its  liability  under  the  former  act  on  the  contracts  of  the  district 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent.  Dig.  §  4.] 

2.  Drains  ^=o49— Public  Improvements— Liability— Particular  Fund. 

If  a  municipal  or  a  quasi  municipal  corporation,  which  has  power  to 
make  a  contract  for  improvements,  contracts  for  them  and  stipulates  that 
the  contractor  shall  bo  paid  out  of  funds  realized  from  special  assessments 
or  bonds,  and  the  corporation  though  it  has  power  fails  to  make  the  as- 
sessments or  issue  the  bonds,  or  misapplies  the  funds  to  other  purposes,  it 
becomes  primarily  liable  to  pay  the  contract  price,  even  though  the  con- 
tract expressly  provides  thtft  the  contractor  shall  accept  the  assessments 
in  payment,  and  that  the  mimlcipality  shall  not  be  otherwise  liable. 

[Ed.  Note.— -For  other  cases,  see  Drains,  Cent  Dig.  $  59.] 

8.  Drains  ^=»68— Public  Improvements— Liability— Authority  to  Contract. 
If  a  municipal  or  quasi  municipal  corporation  makes  a  contract  for 
internal  improvements  which  it  has  power  to  make  and  does  not  specify 
the  source  of  the  fund  from  which  it  will  pay  therefor,  and  there  is  no 
statutory  prohibition  of  a  general  levy,  the  grant  of  power  to  make  the 
contract  includes  also  the  power  to  levy,  collect,  and  pay  to  the  contractor 
the  contract  price. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent  Dig.  $  72.] 

4.  Drains  ^=»49— Drainage  Districts— Liability  of  County— Failure  to 
Make  Sufficient  Assessment. 

Under  Rev.  St.  Mo.  1909,  §§  5578,  5580-5584,  5588,  5595-5597,  5601-^5603, 
empowering  the  county  court,  which  is  the  governing  body  of  the  county, 
to  organize  drainage  districts,  to  require  estimates  of  the  work  to  be  made, 
and  to  confirm  or  amend  those  estimates,  to  cause  the  engineer  to  make 
contracts  for  the  work,  to  approve  or  reject  all  contracts,  which  must  be 
let  in  sections,  and  no  bids  shall  be  received  which  exceeds  the  estimate, 
and  to  issue  bonds  to  meet  the  expenses  of  locating  and  constructing  the 

4|s»For  other  cmses  set  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  DigesU  ft  Indexes 
•Rebearins  granted  April  23.  1917. 
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ditches  which  are  to  be  paid  for  from  special  assessments,  the  contractors 
who  constructed  a  drainage  ditch  can  rely  on  the  contract,  and,  if  the 
work  is  completed,  the  county  is  estopped  to  deny  liability  therefor  on  the 
ground  that  the  funds  received  from  the  sale  of  the  bonds  have  become 
exhausted,  and  that  it  has  no  power  to  levy  additional  assessments,  since 
the  county  had  the  power  to  make  its  estimates  and  its  bond  issue  large 
enough  to  meet  the  contracts,  and  if  it  failed  to  exercise  that  power,  and 
has  received  the  benefits  from  the  contract,  it  cannot  be  permitted  to  take 
advantage  of  its  own  failure  to  perform  its  duty. 
[Ed.  Note. — For  other  cases,  see  Drains,  Cent.  Dig.  §  59.] 

5.  Dbains  ^=»83— Dbainage  Districts— ADorrioNAL  Assessments— Statute. 

Under  those  sections  and  section  5592,  providing  that  the  work  shall 
not  be  stayed  pending  appeals  from  the  award  of  damages,  and  section 
5599,  providing  that  the  county  shall  pay  the  damages  awarded  out  of  its 
general  fund,  and  that  it  shall  be  refunded  to  the  county  out  of  the  as- 
sessments, the  county  has  the  power  to  levy  additional  assessments  when 
the  first  assessment  is  insufficient  to  meet  the  contracts,  since  the  estimates 
and  assessments  are  made  at  a  time  when  it  is  humanly  impossible  to  es- 
timate even  approximately  the  cost,  and  the  Legislature  will  not  be  held 
to  have  limited  the  power  to  levy  assessments  to  a  single  levy  based  on  a 
preliminary  estimate  in  the  absence  of  the  statutory  prohibition  against 
an  additional  assessment. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent.  Dig.  S§  76-81.] 

6.  Deains  ^=s>49— Actions  on  Contbacts— Requested  Instructions— Bukdew 

OF  Proof. 

In  a  suit  against  a  county  for  the  balance  due  on  a  contract  for  the  con- 
struction of  a  drainage  district  ditch,  where  the  county  relied  as  one  de- 
fense on  the  failure  of  the  contractors  to  procure  the  estimates  of  the  en- 
gineer as  to  the  quantity  of  work  done,  to  which  the  contractors  replied 
that  the  engineer  had  withheld  the  estimates  through  fraud  or  such  gross 
mistake  as  implies  fraud  or  failure  to  exercise  honest  Judgment,  and  the 
only  instruction  as  to  the  burden  of  proof  was  that  the  burden  rested  on 
plaintiffs  to  establish  their  claim  by  a  preponderance  of  credible  evidence, 
and  that  the  same  burden  rested  on  defendant  to  establish  its  counter- 
claim, it  was  reversible  error  to  refuse  an  instruction  requested  by  de- 
fendant that  the  burden  of  proving  fraud  on  the  part  of  the  engineer 
in  refusing  estimates,  or  his  failure  to  exercise  an  honest  judgment,  rest- 
ed on  the  plaintiff,  and  that  plaintiffs  were  required  to  establish  such  fraud 
or  failure  by  a  preponderance  or  greater  weight  of  credible  evidence. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent.  Dig.  §  59.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Missouri ;  Arba  S.  Van  Valkenburgh,  Judge. 

Action  by  A.  V.  Wills  and  others  against  Bates  County,  Missouri. 
Judgment  for  the  plaintiffs,  and  defendant  brings  error.  Reversed 
and  remanded,  with  instructions  to  grant  a  new  trial. 

See,  also,  190  Fed.  522,  111  C.  C.  A.  354. 

Frank  Hagerman,  of  Kansas  City,  Mo.  (Thomas  J.  Smith,  of  Butler, 
Mo.,  on  the  brief),  for  plaintiff  in  error. 

John  F.  Green,  of  St.  Louis,  Mo.  (William  Mumford,  of  Pittsfield, 
111.,  Frank  M.  Lowe,  of  Kansas  City,  Mo.,  and  Frederick  N.  Judson,  of 
St.  Louis,  Mo.,  on  the  brief),  for  defendants  in  error. 

Before  SANBORN,  ADAMS,  and  CARLAND,  Circuit  Judges. 

^=9For  other  cases  see  same  topic  ft  KBT^NUMBBR  in  all  Key- Numbered  Digests  4k  Indeaus 
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PER  CURIAM.  A.  B.  Wills,  W.  V.  Wills,  and  Emmett  S.  Wills,  the 
plaintiffs  below,  brought  an  action  against  Bates  county.  Mo.,  to  re- 
cover the  amount  which  they  alleged  that  that  county  owed  them  for 
excavating  a  part  of  the  third  section  of  a  certain  drainage  ditch  in 
that  county  under  a  contract  between  the  county  and  Timothy  Foo- 
hey  &  Sons,  dated  May  2,  1906,  which,  so  far  as  it  concerned  the  third 
section  of  the  ditch,  Foohey  &  Sons  had  assigned  to  the  plaintiffs.  In 
the  course  of  the  performance  of  the  contract  the  plaintiffs  encoun- 
tered stone  which  they  claimed  that  they  were  not  required  to  remove 
under  its  terms,  but  the  county  denied  this  claim  and  on  August  6, 
1908,  the  plaintiffs  and  the  county  made  an  agreement  that  the  plain- 
tiffs should  proceed  to  remove  from  the  ditch  all  the  material  which 
they  conceded  they  were  required  to  take  out  under  the  contract  with- 
out prejudice  to  the  rights  and  claims  of  either  party.  Under  this 
agreement  the  plaintiffs  removed  a  large  amount  of  material,  but  the 
county  declined  to  pay  them  for  its  removal  on  the  ground,  among 
other  things,  that  the  original  contract  provided  that  the  engineer 
should  make  estimates  of  the  work  done  monthly  and  that  90  per  cent, 
of  his  estimates  should  be  paid  when  made  respectively,  but  that  no 
payment  should  be  made  until  such  estimates  were  made,  and  that 
the  engineer  had  never  made  any  estimates  of  the  work  done  by  the 
plaintiffs  under  the  second  agreement  subsequent  to  August  6,  1908. 
Thereupon,  on  April  3,  1909,  the  plaintiffs  commenced  this  action  for 
$58,000,  which  they  alleged  that  the  county  owed  them  for  their  work 
in  excavating  this  ditch,  and  by  an  amendment  to  their  complaint  made 
before  the  last  trial  they  alleged  in  substance  that  the  engineer  by  a 
failure  to  exercise  his  honest  judgment,  or  by  fraud,  or  such  gross 
mistake  as  implied  bad  faith,  withheld  the  estimates  of  their  work  to 
which  they  were  entitled.  The  county  denied  liability  and  the  aver- 
ments of  the  complaint  charging  it,  upon  various  grounds,  and  also 
pleaded  a  counterclaim  of  $40,000  on  account  of  excavation  it  alleged 
that  it  was  compelled  to  make  to  complete  the  ditch  and  on  account 
of  expenses  it  incurred  and  damages  it  sustained  by  reason  of  the 
plaintiffs'  failure  to  complete  it.  At  the  close  of  the  trial  the  jury 
found  for  the  plaintiffs  in  the  sum  of  $42,609.08,  and  for  the  county 
on  its  counterclaim  in  the  sum  of  $11,610.70.  A  judgment  was  there- 
upon rendered  against  the  county  for  $30,998.31.  This  case  has  been 
twice  tried,  and  a  more  exhaustive  account  of  its  earlier  course  may 
be  found  in  the  opinion  of  this  court  on  a  review  of  the  first  trial  in 
Bates  County  v.  Wills  et  al,  190  Fed.  522,  111  C.  C.  A.  354. 

[1]  Counsel  for  the  county  originally  maintained  that  the  county 
was  in  no  manner  liable  on  the  contract,  that  the  agreement  was  that 
of  the  drainage  district,  and  that  the  drainage  district  alone  was  liable 
upon  it.  But  upon  consideration  this  court  was  of  the  opinion  that  the 
contract  was  that  of  the  county,  that  it  differed  from  the  general  con- 
tracts of  the  county  only  in  the  fact  that  the  funds  to  pay  for  its  per- 
formance were  to  be  collected  by  the  county  from  the  property  in  the 
drainage  district  for  which  the  drain  was  excavated,  while  those  to 
pay  for  the  performance  of  its  general  contracts  were  to  be  collected 
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by  the  county  from  all  the  property  in  the  county.  190  Fed.  526,  111 
C.  C.  A.  354.  It  is  now  contended  that,  although  when  this  contract 
was  made  and  when  this  action  was  brought  the  county  was  liable  up- 
on the  contract  and  was  the  only  proper  defendant  to  this  action,  yet 
the  county  has  been  relieved  from  its  contractual  relation,  or  at  least 
from  its  liability  on  the  contract,  and  rendered  exempt  from  action 
and  judgment  thereon,  and  the  reorganized  district  has  become  the 
only  party  liable  and  the  only  proper  defendant  here,  because  the  drain- 
age district  in  which  the  ditch  here  in  question  was  excavated  was 
permitted  to  and  did  reorganize  under  the  act  of  the  Legislature  of 
Missouri  of  March  24,  1913.  Laws  of  Missouri  1913,  pp.  232  to  267, 
§§  52,  56,  57,  58.  See,  also,  Uws  of  Missouri  1913,  pp.  271,  281,  §  2, 
and  the  act  to  repeal  certain  sections  of  article  4,  c.  41,  of  the  Re- 
vised Statutes  of  Missouri  1909,  approved  March  27,  1913,  §  2,  p.  231. 
But  these  statutes  fail  to  convince  of  the  soundness  of  this  con- 
tention. The  drainage  district  was  originally  organized  under  article 
4  of  chapter  41,  which  was  repealed  by  the  act  of  March  27,  1913, 
and  since  that  act  it  has  been  reorganized  under  the  act  of  March 
24,  1913.  The  sections  of  the  act  of  March  24,  1913,  material  to  this 
question,  provide  that  any  drainage  district  in  Missouri  theretofore 
organized  under  any  laws  of  that  state  may  be  reorganized  under 
that  act  (section  52),  that  immediately  after  such  reorganization  the 
county  clerk  shall  turn  over  to  tbe  secretary  of  the  drainage  district 
the  papers  and  records  belonging  to  the  district  and  the  county  treas- 
urer shall  transfer  the  funds  of  the  district  to  him  (section  56),  that  no 
reorganization  shall  invalidate  any  indebtedness,  liability,  or  contract 
of  any  nature  incurred  by  a  district  under  its  former  organization,  but 
all  such  indebtedness,  liabilit}%  or  contract  shall  attach  to  and  become 
the  debt  or  liability  of  the  new  organization  (section  57),  and  that  when 
proceedings  have  been  begun  under  the  provisions  of  the  sections  re- 
pealed by  the  act  of  April  8,  1905  (Laws  1905,  p.  190),  they  may  be 
proceeded  with  and  completed  under  the  new  act,  that  all  liens,  rem- 
edies, and  processes  for  the  collection  of  taxes  provided  for  in  the  new 
act  shall,  so  far  as  applicable,  be  available  for  the  collection  of  taxes 
levied  and  bonds  issued  under  the  sections  repealed,  and  when  drain- 
age districts  have  been  incorporated  imder  sections  repealed,  and  the 
work  of  drainage  has  been  commenced  or  completed  in  whole  or  in 
part,  no  rights  or  obligations  incurred  by  district  or  individual  shall  be 
nullified,  invalidated,  or  for  naught  held  (section  58).  The  act  of 
March  27,  1913,  which  repeals  certain  sections  of  article  4  of  chapter 
41  of  the  Revised  Statutes  of  Missouri  1909,  under  which  this  drain- 
age district  was  originally  organized,  provides  that  the  repeal  of  sec- 
tions specified  in  section  1  of  that  act  and  the  re-enacting  of  other  sec- 
tions in  lieu  of  the  sections  repealed,  and  the  enacting  of  new  sec- 
tions in  addition  thereto,  shall  not  have  the  eflfect  of  invalidating,  sus- 
pending, or  vitiating  any  drainage  district  heretofore  organized,  or  any 
proceedings  now  pending  in  any  of  the  courts  of  the  state  for  the  or- 
ganization of  any  drainage  district  under  article  4  of  chapter  41,  and 
that  all  contracts  entered  into,  all  liens  established,  and  other  obliga- 
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tions  created,  including  warrants  and  bonds  issued  by  drainage  districts 
heretofore  organized  under  the  provisions  of  said  article  4  of  chapter 
41,  are  hereby  declared  to  be  valid,  and  the  county  courts  shall  levy  suf- 
ficient tax  to  pay  all  such  forms  of  indebtedness.  Section  2,  Act  of 
March  27,  1913,  Laws  of  Missouri  1913,  p.  281. 

When  these  acts  were  passed,  the  county  of  Bates  was  liable  to  the 
plaintiffs  under  the  contract  here  in  suit,  the  plaintiffs  had  a  right  of 
action  upon  this  contract,  and  this  action  had  been  brought  against  the 
county  to  enforce  that  liability.  ,  Unless  there  was  some  constitutional 
enactment  in  these  laws  which  deprived  the  plaintiflfs  thereof,  that  lia- 
bility and  their  right  of  action  against  the  county  thereon  still  exist. 
A  careful  reading  of  the  entire  acts  has  disclosed  no  such  enactment. 
The  portions  of  them  which  have  been  stated  and  the  entire  laws  when 
read  and  considered  in  their  entirety  have  convinced  us  that  they  did 
not  take  away  or  diminish  that  liability  or  the  plaintiflfs'  right  of  action 
to  enforce  it,  but  that  the  Legislature  of  Missouri  intended  to,  and  did 
thereby,  preserve  the  liability  of  the  county  to  the  plaintiffs  upon  this 
contract,  the  liability  of  the  persons  and  property  in  the  drainage  dis- 
trict to  pay  the  necessary  taxes  to  discharge  that  liability,  and  the  pow- 
er and  duty  of  the  county  to  levy,  collect,  and  pay  over  to  the  plaintifis 
such  necessary  taxes  for  that  purpose. 

[2]  Counsel  for  the  county,  however,  insist  that  it  has  become  ex- 
empt from  liability  on  this  contract  and  has  exhausted  its  power  to 
levy  and  collect  assessments  upon  the  property  in  the  drainage  district 
to  pay  the  amount  it  owes  the  plaintiffs  because  it  has  already  ex- 
pended all  the  moneys,  some  $370,000,  which  it  derived  from  the  sale 
of  the  issue  of  bonds  equal  in  amount  to  the  aggregate  of  the  assess- 
ments to  pay  for  the  ditch  which  it  levied  on  the  property  of  the  drain- 
age district  before  the  work  was  done  or  the  damages  for  taking  of 
property  were  fixed.  A  deliberate  consideration  of  the  arguments  and 
authorities  in  support  of  this  position  has  failed  to  convince  that  it  is 
tenable:  (1)  Because  the  county  is  not  prohibited  from  making,  but 
is  in  our  opinion  empowered  by  the  statutes  of  Missouri  to  make,  the 
assessments  necessary  to  pay  for  the  ditch  whether  the  funds  derived 
from  the  sale  of  the  issue  of  bonds  have  been  exhausted  or  not.  Revis- 
ed Statutes  of  Missouri  1909,  §§  5579-5583,  5596,  5598,  5599,  5603 ; 
State  ex  rel.  v.  Bates,  235  Mo.  262,  283,  284,  285,  286,  138  S.  W.  482 ; 
State  ex  rel.  v.  Holt  County  Court,  135  Mo.  533,  545,  546,  547,  37  S. 
W.  521 ;  Sheridan  v.  Fleming,  93  Mo.  321,  324,  325,  5  S.  W.  813.  (2) 
Because  the  statutes  of  Missouri  gave  the  county  the  absolute  control 
of  all  the  proceedings  for  the  excavation  of  and  the  payment  for  the 
ditch,  the  levy  and  collection  of  the  money  to  pay  for  it,  imposed  upon 
the  county  the  duty  and  invested  it  with  plenary  power  lawfully  to  do 
all  these  things  so  that  if  it  has  failed,  or  shall  fail,  to  levy  and  collect 
from  the  property  in  the  drainage  district  the  requisite  funds  to  pay 
for  the  ditch,  that  failure  has  resulted,  or  will  result,  not  from  a  lack 
of  authority  or  power  in  the  county  to  do  so,  but  from  the  failure  of 
the  county  lawfully  to  exercise  the  power  granted  to  it.  Any  municipal 
or  quasi  municipal  corporation  which  has  the  corporate  power  to  make 
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and  to  perform  a  contract,  which  makes  it  and  receives  and  keeps  the 
benefits  of  its  performance  by  the  other,  party  to  it,  is  thereby  estopped 
from  defeating  performance  on  its  own  part  on  the  ground  that  it  ei- 
ther negligently  or  fraudulently  failed  to  exercise  in  a  lawful  manner 
the  powers  it  had  fully  to  perform  its  part  of  the  agreement.  Simpson 
V.  Stoddard  County,  173  Mo.  421,  466,  73  S.  W-.  700;  Speer  v.  Board 
of  County  ComVs,  88  Fed.  749,  758,  32  C.  C.  A.  101,  and  cases  there 
cited;  Wilson  v.  Eh-ainage  District,  257  Mo.  266,  289,  290,  165  S.  W. 
734;  Illinois  Trust  &  Sav.  Bank  v.  City  of  Arkansas  City,  76  Fed.  271, 
293,  294,  295,  22  C.  C.  A.  171,  193,  194,  195,  34  L.  R.  A.  518;  Union 
Pacific  Ry.  Co.  v.  Chicago,  Rock  Island  &  Pac.  Ry.  Co.,  51  Fed.  309, 
326,  328,  2  C.  C.  A.  174,  186;  Sioux  City  Terminal  Railroad  &  Ware- 
house Co.  V.  Trust  Company  of  N.  A.,  82  Fed.  124,  137,  27  C.  C.  A. 
73,  86.  (3)  Because  if  a  municipal  or  quasi  municipal  corporation 
which  has  the  power  to  make  a  contract  for  internal  improvements  con- 
tracts for  them  and  stipulates  that  the  agreed  price  of  the  improve- 
ments shall  be  paid  to  the  contractor  out  of  funds  to  be  realized  out  of 
special  assessments,  or,  out  of  the  proceeds  of  bonds  it  has  the  power  to 
issue,  and  the  corporation  has  power  to  make  the  assessments  or  to  is- 
sue the  necessary  bonds  but  fails  to  make  sufficient  valid  assessments,  or 
to  issue  sufficient  bonds  to  provide  the  necessary  funds  to  pay  the  con- 
tractor the  contract  price  of  his  material  and  labor,  or  if  it  misappro- 
priates such  funds  to  other  purposes,  the  corporation  becomes  primari- 
ly liable  to  pay  the  contract  price  itself.  Barber  Asphalt  Paving  Co. 
V.  City  of  Denver,  72  Fed.  336,  340,  19  C.  C.  A.  139,  143;  Bill  v.  City 
of  Denver  (C.  C.)  29  Fed.  344;  Argenti  v.  City  of  San  Francisco,  16 
Cal.  256,  281,  283;  Beard  v.  City  of  Brooklyn,  31  Barb.  (N.  Y.) 
142,  150;  Commercial  National  Bank  v.  City  of  Portland,  24  Or. 
188,  33  Pac.  532,  41  Am.  St.  Rep.  854;  City  of  LouisvUle  v.  Hyatt, 
5  B.  Mon.  (Ky.)  199,  201 ;  City  of  Leavenworth  v.  Mills,  6  Kan.  288, 
297;  ReiUy  v.  City  of  Albany,  112  N.  Y.  30,  42,  19  N.  E.  508;  Michel 
V.  Police  Jury,  9  La.  Ann.  67. 

[3]  In  cases  of  this  character  the  municipality  or  quasi  municipality 
becomes  primarily  liable  even  when  the  contract  expressly  provides 
that  the  contractor  shall  accept  the  assessments  in  payment  of  the  con- 
tract price  and  that  the  municipality  shall  not  be  otherwise  liable, 
whether  the  assessments  are  collected  or  not.  Barber  Asphalt  Pav. 
Co.  V.  City  of  Harrisburg,  64  Fed.  283,  12  C.  C.  A.  100,  29  L.  R.  A. 
401 ;  City  of  Chicago  v.  People,  56  111.  327,  334 ;  Commercial  National 
Bank  v.  City  of  Portland,  24  Or.  188,  33  Pac.  532,  41  Am.  St.  Rep. 
854.  And  if  a  municipal  or  quasi  municipal  corporation  which  has  the 
power  to  make  a  contract  for  internal  improvements  contracts  for  them 
and  stipulates  that  the  agreed  price  thereof  shall  be  paid  to  the  contract- 
or without  any  specification  of  the  source  from  which  it  will  derive  its 
fund  to  do  so,  and  there  is  no  statutory  prohibition  of  a  general  levy 
upon  the  property  within  its  borders,  the  legal  inference  is  that  the 
grant  of  the  power  to  make  the  contract  also  granted  to  it  the  power 
to  levy,  collect,  and  pay  over  to  the  contractor  the  funds  necessary  to 
pay  the  agreed  price  of  the  labor  and  material  the  contractor  f  umidied. 
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United  States  v.  Saunders,  124  Fed.  124,  128-131,  59  C.  C.  A.  394; 
Loan  Ass'n  v.  Topeka,  20  Wall.  655,  660,  22  L.  Ed.  455 ;  United  States 
V.  New  Orleans,  98  U.  S.  381,  393,  25  L.  Ed.  225 ;  Ralls  County  Court 
V.  United  States,  105  U.  S.  733,  735,  736,  26  L.  Ed.  1220;  United 
States  V.  Clark  Co.,  96  U.  S.  211,  24  L.  Ed.  628;  Commonwealth  v. 
Commissioners  of  Allegheny  Co.,  37  Pa.  277,  290;  Lowell  v.  Boston, 
111  Mass.  454,  460,  15  Am.  Rep.  39;  State  ex  rel.  Hasbrouck  v.  Mil- 
waukee, 25  Wis.  122. 

[4]  The  county  court  was  the  body  which  governed  the  county,  and 
the  county  had  dl  the  corporate  power  which  the  Legislature  vested 
in  the  county  court.  The  county  court  was  empowered  (see  Statutes 
of  Missouri  1909)  to  cause  to  be  constructed  any  ditch  within  its  county 
"when  the  same  shall  be  conducive  to  the  public  health,  convenience 
or  welfare,  or  where  the  same  will  be  of  public  utility  or  benefit"  (sec- 
tion 5578),  to  appoint,  when  a  suitable  petition  for  such  a  ditch  was 
filed  with  it,  three  freeholders  to  ascertain  and  report  to  it,  pursuant 
to  its  order,  whether  or  not  the  proposed  improvement  was  "necessary, 
practicable  and  would  be  of  public  utility  or  conducive  to  the  public 
health,  convenience  or  welfare"  (section  5580),  to  hear,  after  notice  to 
the  parties  interested,  and  to  determine  whether  or  not  the  improve- 
ment should  be  made,  and  if  it  decide  that  it  should  be  made,  then  to 
determine  the  lands  that  would  be  benefited  thereby,  which  by  the  fiat 
of  the  statute  constitute  a  drainage  district  (sections  5581,  5582,  5583). 
If  the  county  court  decided  to  make  the  improvement,  it  had  the  power 
to  appoint  three  freeholders  to  estimate  the  cost  of  the  work,  to  make 
a  schedule  of  the  lots  and  lands  benefited  or  damaged  thereby,  and  to 
present  a  report  thereof  to  the  court  (section  5584),  to  hear,  after  no- 
tice to  parties  interested,  this  report,  and  "if  it  appears  to  the  court 
that  the  estimates  of  the  cost  of  location  and  construction  and  of  dam- 
ages and  benefits  to  each  tract  is  fair  and  just,  to  confirm  the  report," 
otherwise  to  amend  it  (section  5588),  if  it  confirms  or  amends  the  re- 
port, to  proceed  with  the  work,  notwithstanding  appeals  have  been  tak- 
en and  are  pending  in  the  district  court  as  to  the  amount  of  damages 
awarded  (section  5592),  to  fix  the  time  and  place  of  letting  contracts 
for  the  work  after  public  notice  thereof,  and  to  "cause  the  engineer 
*  *  *  to  attend  the  sale,  offer  the  work  and  receive  the  bids,  make 
contracts  on  behalf  of  the  county  with  the  lowest  responsible  bidder" 
(section  5595),  and  to  "approve  or  reject  all  contracts."  All  contracts 
must,  according  to  the  statute,  be  let  in  sections  not  less  than  the  num- 
ber of  lineal  feet  apportioned  to  each  separate  lot  or  tract  of  land,  and 
"no  bid  shall  be  entertained  which  exceeds  the  estimated  cost  of  loca- 
tion and  construction  of  the  work."  Section  5596.  It  will  be  noticed 
here  that  this  limitation  on  the  amount  of  each  bid  does  not  limit  the 
aggregate  of  the  bids,  and,  even  if  it  could  be  construed  to  have  that 
effect,  leaves  the  county  court  to  permit  bids  as  high  as  it  chooses  by 
making  the  estimates  high  enough  to  cover  them.  LTpon  the  failure 
of  the  contractor  to  complete  the  work,  the  county  court  is  empowered 
to  relet  the  work  not  performed.  Section  5597.  It  is  also  authorized 
152  C.C.A.-^7 
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to  determine  in  what  number  of  installments  the  assessments  and  the 
interest  thereon  shall  be  paid,  and  the  rate  of  interest  the  installments 
shall  bear.  Section  5601.  It  is  authorized  to  apply  the  installments 
and  the  interest  thereon  to  the  payment  of  the  bonds  it  issues  (section 
5602),  and  to  issue  bonds  and  sell  the  same  to  meet  the  expenses  of  lo- 
cating and  constructing  any  ditch  or  improvement  under  the  provisions 
of  this  article,  "which  bonds  shall  mature,  at  anmial  intervals,  com- 
mencing after  a  period  of  two  years,  for  not  exceeding  twenty  years, 
bear  interest  at  not  to  exceed  six  per  cent  per  annum  and  be  payable 
semi-annually  at  the  office  of  the  county  treasurer"  (section  5603). 

This  brief  review  of  the  grant  of  authority  to  the  county  discloses 
the  fact  that  plenary  power  was  given  to  it  to  make  the  contract  for 
the  construction  of  this  ditch,  to  control,  conduct,  and  determine  every 
preliminary  step  which  led  up  to  the  contract  and  which,  if  properly 
performed,  made  it  valid  and  enabled  the  county  to  raise  the  fimds 
to  discharge  all  liability  under  it,  to  decide  whether  or  not  the  improve- 
ment should  be  made,  to  decide  what  the  true  estimate  of  the  cost  of  the 
location  and  construction  of  the  ditch  was,  what  the  amounts  of  the 
damages  to  be  paid  and  of  tlie  assessments  to  be  made  and  collected 
should  be,  and  what  amount  of  bonds  should  be  issued.  If  the  county 
had  made  its  estimate  of  the  cost  of  the  work  sufficiently  large,  its 
assessments  sufficiently  high,  or  if  it  had  sold  a  sufficient  amount  of 
bonds  and  had  applied  the  proceeds  it  could  have  lawfully  obtained  to 
the  discharge  of  the  contract  here  in  suit,  it  would  have  had  sufficient 
"funds  to  pay  its  debt  to  the  plaintiffs.  The  statute  placed  no  limit 
upon  the  estimate  of  the  cost  of  the  improvement,  and  hence  none  upon 
the  amount  of  bonds  it  could  issue,  none  upon  the  amount  of  assess- 
ments it  could  levy  and  the  duty  and  the  responsibility  to  so  estimate 
the  cost,  so  fix  the  amount  of  the  assessments,  and  so  determine  the 
amount  of  the  bonds  as  to  provide  the  funds  to  pay  its  contractors  the 
amount  lawfully  due  them  under  the  contract  it  made  with  them,  rested 
upon  it  alone,  and  as  the  contractors  were  charged  with  no  notice, 
duty,  or  responsibility  in  these  regards,  but  had  the  unquestioned  right 
to  rely  upon  the  contract  the  county  had  tendered  to  and  made  with 
them,  and  the  county  has  received  and  kept  the  benefits  of  plaintiffs' 
performance  of  the  contract,  the  county  is  estopped  from  defeating  the 
plaintiffs'  claim  and  judgment  against  it  on  the  ground  that  it  failed  to 
take  the  legal  steps  which  it  had  the  power  and  which  it  was  its  duty 
to  take  to  provide  the  funds  to  pay  it.  On  this  ground  the  county  is 
liable  generally  for  this  claim  even  if  it  now  has  no  power  to  levy 
special  assessments  upon  the  property  in  the  drainage  district  to  pay  it, 
and  if  a  judgment  is  rendered  against  it  at  the  next  trial  it  should  not 
be  so  Hmited  as  to  be  payable  only  from  funds  raised,  or  to  be  raised, 
by  benefit  assessments  upon  property  in  drainage  district  No.  1,  Bates 
county.  Mo. 

[5]  But  in  our  opinion  the  county  has  the  power  to  levy  and  collect 
assessments  upon  the  property  in  that  district  sufficient  to  pay  the 
debt  it  owes  the  plaintiffs  on  this  contract    It  is  true  that  in  Sheridan 
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V.  Fleming,  93  Mo.  321,  324,  325,  5  S.  W.  813,  and  in  other  cases  of 
that  special  class,  express  power  to  make  additional  assessments,  when 
the  first  was  insufficient,  was  granted  to  the  county.  But  the  grant 
to  the  county  of  the  power  to  make  and  collect  the  necessary  assess- 
ments to  raise  the  money  to  pay  for  the  performance  of  a  contract  is, 
in  the  absence  of  statutory  prohibition,  necessarily  inferred  and  legally 
presumed  from  the  grant  of  the  power  to  a  quasi  municipal  corpora- 
tion, or  a  municipal  corporation,  to  make  the  contract  for  internal  im- 
provements. United  States  v.  Saunders,  124  Fed.  124,  128-131,  59  C. 
C.  A.  394,  and  cases  cited.  There  is  no  express  or  implied  prohibition 
of  any  such  assessments  in  the  statutes  of  Missouri,  and  those  stat- 
utes, when  carefully  read,  demonstrate  the  absolute  necessity  to  the 
practical  working  of  the  plan  they  adopt  of  the  power  to  make  such 
assessments.  The  only  criterion  to  determine,  before  the  location  and 
construction  of  the  ditch,  the  necessary  amount  of  the  assessments,  is 
the  amount  of  the  estimate  of  the  cost  of  the  work  plus  the  estimate 
of  the  amount  of  the  damage,  both  of  which  are  required  by  this  stat- 
ute to  be  made  before  the  contract  for  the  work  is  let.  The  parties 
damaged  had  the  right  to  appeal  to  the  district  court  from  the  awards, 
and  it  was  reasonably  certain  that  some  of  them  would  increase  their 
awards,  and  yet  the  statute  provides  that  the  work  shall  not  be  stayed 
but  shall  proceed  pending  the  appeals.  Section  5592.  ^  It  provides 
that  the  county  shall  pay  the  damages  out  of  its  general  fund  and  that 
this  shall  be  refunded  to  the  county  out  of  the  proceeds  of  the  as- 
sessments (section  5599),  and  that  the  bonds  issued  shall  be  paid  from 
the  proceeds  of  the  assessments  and  of  the  interest  thereon  (section 
5602).  It  provides  that  the  assessments  shall  be  payable  in  such  a  num- 
ber of  installments  as  the  county  court  shall  determine  and  that  the 
bonds  shall  draw  interest  at  not  exceeding  6  per  cent,  and  shall  ma- 
ture at  annual  intervals,  commencing  after  a  period  of  2  years,  for  not 
exceeding  20  years.  And  it  provides  that  the  county,  in  cases  wherein 
the  contractor  fails  completely  to  perform  his  contract,  shall  have  pow- 
er to  relet  the  part  unperformed  to  other  contractors.  Section  5597. 
It  is  obvious  that  finite  minds  could  not  make  even  an  approximately 
correct  estimate  of  the  amount  that  would  be  required  to  pay  the  cost 
and  expenses  that  would  result  from  the  location  and  construction 
of  such  a  ditch  as  this  before  the  contracts  were  let  or  the  damages 
to  lands  determined,  or  the  number  of  the  installments  of  the  assess- 
ments, the  times  when  due,  the  rate  of  interest  thereon,  the  amount  of 
the  bonds,  the  dates  of  their  maturities,  the  rate  of  interest  they  were 
to  bear,  and  the  number  and  character  of  the  failures  of  contractors 
to  perform  were  known,  and  this  court  is  convinced  that  the  legisla- 
ture not  only  did  not  limit,  but  also  that  it  did  not  intend  to  limit,  the 
power  of  the  county  court  to  levy  assessments  on  the  property  in  this 
drainage  district  to  a  single  assessment  based  on  such  a  preliminary 
estimate  made  before  the  work  was  done  or  the  damages  fixed,  or  the 
amounts  of  interest  to  be  paid  and  collected  could  be  known.  This  ac- 
tion against  this  county  cannot  be  defeated  on  the  ground  that  it  was 
or  is  without  power  to  make  and  collect  the  necessary  assessments  up- 
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on  the  property  in  this  drainage  district  to  pay  any  judgment  that  may 
be  recovered  against  it  upon  the  contract  here  in  suit. 

[8]  One  of  the  defenses  which  were  pleaded  was  that  by  the  terms 
of  the  contract  the  plaintiffs  were  not  entitled  to  recover  until  they 
received  from  the  engineer  his  monthly  estimates  of  the  contract 
price  of  the  work  done  and  materials  furnished  by  them  after  the  sec- 
ond contract  was  made,  and  that  they  had  never  received  any  such 
estimates.  The  reply  to  this  defense  was^that  the  engineer  had  with- 
held the  estimates  to  which  the  plaintiffs  were  entitled  by  fraud,  or  by 
such  a  gfross  mistake  as  implies  fraud,  or  arbitrarity  by  a  failure  to  ex- 
ercise an  honest  judgment.  Upon  this  issue  the  evidence  was  conflict- 
ing, but  there  was  substantial  evidence  that  the  engineer  withheld  the 
estimates  arbitrarily  through  a  failure  to  exercise  an  honest  judgment. 
It  is  assigned  as  error  that  the  court  refused  a  request  to  charge  the 
jury  that: 

"The  burden  of  proving  fraud  on  the  part  of  Bell,  the  engineer,  in  refusing 
estimates  to  the  plaintiffs,  or  that  he  in  so  doing  did  not  exercise  an  honest 
Judgment  in  so  refusing,  rests  upon  the  plaintiff.  To  authorize  a  finding  in 
plaintiffs'  favor  upon  this  question  plaintiffs  are  required  to  establish  such 
fraud  or  failure  to  exercise  an  honest  Judgment  by  a  preponderance  or 
greater  weight  of  credible  evidence." 

The  only  reference  to  the  burden  of  proof  on  the  issue  of  the  engi- 
neer's fraudulent  or  arbitrary  refusal  to  allow  estimates  found  in  the 
charge  of  the  court  is  this  sentence : 

"The  burden  of  proof  is  upon  the  plaintiffs  to  establish  their  claim  by  a 
preponderance  of  the  credible  evidence  in  the  case,  and  likewise  the  same 
burden  is  upon  the  defendant  to  establish  the  damages  prayed  for  in  its 
counterclaim." 

The  question  whether  the  engineer  withheld  the  monthly  estimates 
of  all  work  done  and  materials  furnished  by  the  plaintiffs  after  the  sec- 
ond agreement,  in  the  exercise  of  an  honest  judgment,  or  arbitrarily 
not  through  the  exercise  of  an  honest  judgment,  or  fraudulently  or 
through  a  mistake  so  gross  as  to  imply  fraud,  was  one  of  the  most  im- 
portant issues,  if  it  was  not  the  most  important,  in  the  trial  below. 
It  is  a  general  and  salutary  rule  that  where  a  charge  states  general 
rules  of  law  governing  the  case,  but  fails  to  set  forth  a  specific  and 
crucial  issue  which  the  jury  must  determine,  and  to  apply  the  law  to 
that  issue,  either  party,  upon  request,  is  entitled  to  additional  instruc- 
tions which  tersely  and  clearly  state  such  issue  and  the  law  applicable 
thereto.  The  refusal  to  submit  the  required  instruction  was  in  our 
opinion  a  violation  of  that  rule  and  fatal  to  the  trial  of  this  case. 
Northern  Central  Coal  Co.  v.  Hughes,  224  Fed.  57,  59,  139  C.  C.  A. 
619,  621 ;  Babbitt  v.  Bumpus,  73  Mich.  331,  41  N.  W.  417,  419,  16  Am. 
St.  Rep.  585;  11  Encycl.  of  PI.  &  Pr.  298,  299;  Cleveland,  C,  C.  & 
St.  L.  Ry.  Co.  V.  Baker,  91  Fed.  224,  227,  33  C.  C.  A.  468;  Texas  & 
Pac.  Ry.  Co.  v.  Short  (Tex.  Civ.  App.)  58  S.  W.  56,  58;  Muldowney 
V.  Illinois  Central  Ry.  Co.,  39  Iowa,  615,  619,  620;  Parkhill  v.  Toifn 
of  Brighton,  61  Iowa,  103,  108,  109, 15  N.  W.  853;  Lamar  v.  StAte,  6f 
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Miss.  328,  1  South.  354,  355 ;  Gerdine  v.  State,  64  Miss.  798,  2  South 
313,  314. 

The  judgment  below  must  therefore  be  reversed,  and  the  case  must 
be  remanded  to  the  District  Court,  with  instructions  to  grant  a  new 
trial,  and  it  is  so  ordered. 


(239  F^.  79(9 

CALAF  et  al.  v.  FERNANDEZ. 

(Circuit  Court  of  Appeals,  First  CJircult    January  5, 1917.) 

No.  1190. 

1.  Motions  ^=»36--Continttance  Oveb  Term. 

A  court  has  power  by  au  order  to  carry  over  pendlug  motions  for  de- 
termination at  a  subsequent  term. 
[Ed.  Note. — ^For  other  cases,  see  Motions,  Cent  Dig.  §§  45,  46.] 

2.  Motions  ^=»58— Vacating  or  Modifying  Obdebs. 

A  court  has  power,  while  a  case  and  the  parties  are  before  it,  upon 
proper  hearing,  to  reconsider,  modify,  or  enlarge  its  previous  orders  in 
respect  to  a  pending  controversy. 

[Ed.  Note. — ^For  other  cases,  see  Motions,  Cent.  Dig.  {  72.] 

3.  New  Trial  ^=»9— Obdeb  Qbanting— Limitation  to  Certain  Issues. 

A  court  may  order  a  new  trial  upon  a  particular  branch  of  a  controver- 
sy, whether  a  new  trial  is  granted  upon  the  whole  case  or  only  as  to  cer- 
tain issues  being  largely  discretionary. 

[Ed.  Note. — For  other  cases,  see  New  Trial,  Cent  Dig.  {  12.] 

4.  Trial  ^=5>389— Tbial  to  Coubi^Fin dings. 

Where,  in  an  action  at  law,  the  cause  is  submitted  to  the  court  without 
a  Jury  under  Rev.  St.  $  649  (Comp.  St.  1913,  $  1587),  and  the  court  makes 
a  general  finding  on  the  issues  involving  questions  of  both  law  and  fact, 
and  Judgment  is  entered  thereon,  a  party  cannot  thereafter  demand  as  of 
right  that  special  findings  be  made. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  f  912.] 

6.  Appeal  and  Error  ^=5>219(2) — Review— Trial  to  Court. 

Where,  in  such  case,  no  request  was  made  during  the  trial  for  special 
findings,  nor  any  motion  for  a  general  finding  in  favor  of  the  adverse 
party,  there  is  no  question  in  respect  to  the  general  finding  that  can  be  re- 
viewed by  an  appellate  court  under  Rev.  St.  §  7(X)  (Comp.  St.  1915,  §  1668), 
which  provides  for  a  review  in  such  case  only  of  **the  rulings  of  the 
court  in  the  progress  of  the  trial." 

[Ed.  Note.— For  other  cases,  see  Ai^)eal  and  Error,  Cent  Dig.  §{  1322, 
1323.] 

6.  Vendor  and  Purchaser  ^=»133— Construction  of  Contract— Action  by 
Vendor  for  Breach. 

A  contract  in  the  Spanish  language  for  the  sale  and  purchase  of  lands 
to  be  thereafter  acquired  by  the  vendor,  construed  in  an  action  by  the 
vendor  for  its  breach  in  respect  to  the  titles  which  the  vendor  was  bound 
to  furnish,  and  the  decision  of  the  trial  court  affirmed,  which  found  that 
the  titles  tendered  by  plaintiff  were  sufficient  to  comply  with  the  contract 
and  to  sustain  the  action,  it  further  appearing  that  the  refusal  of  defend- 
ants to  carry  out  the  contract  was  not  based  on  any  objection  to  the  titles 
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offered  but  npon  other  grounds  and  that  defendants  refused  to  examine  the 
titles. 

[Ed.  Note.— For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  H 
234-237.] 

7.  TBiAii  ^=5>51— TBiAii  BY  Court— Reception  of  Evidence. 

It  Is  not  unusual  nor  improper,  especially  in  a  trial  before  tiie  court 
without  a  Jury,  in  cases  which  Involve  directly  or  collaterally  questions 
as  to  title  to  real  estate,  to  admit  disconnected  documentary  or  oral  proofs 
in  respect  to  links  in  the  chain  of  title  with  the  understanding,  expressed 
or  Implied,  that  if  connected  they  will  be  competent  and  material  and 
will  be  considered,  and  if  not  connected  they  will  become  immaterial  and 
harmless. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  {  125.) 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Porto  Rico;   Hamilton,  Judge. 

Action  at  law  by  Jose  Romero  Fernandez  against  Jaime  Calaf  and 
others.    Judgment  for  plaintiff,  and  defendants  bring  error.    Affirmed, 

Francis  H.  Dexter  and  Charles  Hartzell,  of  San  Juan,  Porto  Rico 
(Jacobs  &  Jacobs,  of  Boston,  Mass.,  and  Nava  &  Dominguez,  of  San 
Juan,  Porto  Rico,  on  the  brief),  for  plaintiffs  in  error. 

E.  B.  Wilcox,  of  San  Juan,  Porto  Rico,  and  N.  B.  K.  Pettingill,  of 
Tampa,  Fla.  (Ben  A.  Matthews,  of  New  York  City,  on  the  brief),  for 
defendant  in  error. 

Before  DODGE  and  BINGHAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

ALDRICH,  District  Judge.  This  case  is  one  in  which  the  plaintiff 
below  sought  to  recover  damages  for  alleged  breach  of  a  contract  for 
the  sale  of  something  like  30,000  acres  of  land  in  the  island  of  Santo 
Domingo,  for  $30,000,  and  for  $5,000  in  addition  for  expenses.  The 
contract  contemplated  that  one  party  should  go  out  and  buy  lands,  to 
be  located  at  the  places  marked  in  the  map  of  the  Republic  of  San 
Domingo  with  the  name  of  "Quemados,"  *Xas  Charcas,"  and  "Paya- 
bo,"  and  that  the  other  party  should  take  conveyances  of  the  same 
under  circumstances  indicated  by  the  provisions  of  the  contract  It 
was  clearly  a  contract  in  which  the  seller  was  not  undertaking  to 
sell  what  he  at  the  time  owned,  but  one  under  which  the  party  con- 
tracting to  sell  was  to  go  out  and  buy  lands  and  convey  them  to  the 
party  contracting  to  take  them. 

The  contract  in  question  is  in  the  Spanish  language,  and  some  of 
its  provisions  have  been  translated  in  the  arguments  and  in  the  record 
in  different  ways,  and  particularly  the  words  "ofrescan  completa  gar- 
antia,"  which  appear  in  clause  4  of  the  contract.  One  version  is  that 
the  Spanish  words  quoted  mean  that  the  deeds  to  the  property  are 
to  be  in  good  condition  and  safe ;  another  that  they  mean,  in  the  sense 
of  the  contract,  that  the  titles  be  safe,  and  such  is  the  version  of  Judge 
Hamilton ;  and  another,  which  is  the  version  of  counsel  for  the  plain- 
tiffs in  error,  that  the  literal  translation  is,  "shall  offer  ownplete  war- 
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ranty."  The  latter,  according  to  the  recent  Spanish-English  Diction- 
ary published  by  D.  Appleton  &  Co.,  New  York,  1916,  would  seem 
to  be  closer  to  a  literal  translation  thaii  any  of  the  others,  because  the 
word  "garantia"  has  reference  to  warranty,  guaranty,  and  security. 
But,  after  all,  the  strict  literal  meaning  would  not  necessarily  be  con- 
trolling, because,  under  reasonable  interpretation,  it  would  be  the  sense 
in  which  the  parties  used  the  word  "garantia"  in  connection  with  the 
other  words  in  clause  4  of  the  contract,  and  this  question  would  be 
influenced  by  the  situation  of  the  property,  the  relations  of  the  par- 
ties, and  their  intentions.  It  is  important,  however,  to  ascertain, 
through  interpretation,  or  other  proper  means,  whether  the  parties 
were  making  a  contract  with  reference  to  deeds  embodying  the  usual 
covenants  of  warranty,  or  whether  they  had  in  mind  that  the  seller 
was  obligating  himself  to  show  a  strictly  legal  chain  of  title. 

It  will  become  necessary  to  refer  again  to  clause  4  of  the  contract, 
and  to  the  meaning  of  these  words  as  used  by  the  parties  to  convey 
intentions  and  establish  obligations  in  respect  to  the  lands  about  which 
the  controversy  arises. 

The  case  was  first  tried  by  jury,  and,  if  we  are  to  accept  the  state- 
ment of  counsel,  the  instructions  were  to  the  effect  that  the  title  to 
the  land  in  controversy  was  good.  There  was  a  verdict  for  $21,080, 
and  judgment  thereon.  Subsequently,  and  at  the  same  term,  the  de- 
fendants below  moved  for  a  new  trial ;  the  principal  contention  being 
that  the  court  erred  in  saying  that  the  title  was  good,  because  there 
were  no  sufiicient  proofs  to  warrant  it.  Later,  in  the  same  term,  the 
verdict  and  judgment  were  vacated  and  a  new  trial  granted.  These 
orders  were  admittedly  general  and  for  a  new  trial. 

On  March  5,  1914,  and  during  the  term,  the  plaintiff  moved  for 
a  reconsideration  of  the  previous  order  in  respect  to  a  new  trial,  which 
was  not  acted  upon  during  the  term,  but  was  carried  along,  if  at  all, 
by  virtue  of  a  general  order  entered  on  the  last  day : 

'*That  any  and  all  matters  not  finally  determined  or  settled,  and  rlgHts 
which  should,  or  may,  be  lost  by  the  lapsing  of  the  term,  are  hereby  con- 
tinued until  the  next  term,  to  all  intents  and  purposes  as  if  the  members  and 
titles  of  the  same  were  herein  set  out" 

During  the  next  term,  and  on  May  16,  1914,  an  order  was  entered 
granting  a  motion  to  reconsider  the  order  for  a  new  trial,  and  on  the 
same  day  it  was  further  ordered — indeed,  it  was  a  part  of  the  order 
granting  the  motion  to  reconsider — that: 

'*The  order  granting  a  new  trial  is  modified  by  granting  the  same  upon  the 
condition  that  said  new  trial  shall  be  limited  to  a  retrial  of  titles  of  the  land 
In  question." 

On  December  15,  1915,  the  plaintiff  moved  for  a  modification  of 
previous  orders,  to  the  end  that  the  judgment  should  be  stayed,  instead 
of  set  aside,  until  the  determination  of  questions  at  the  present  hear- 
ing. This  motion  was  denied;  the  court  saying  in  the  course  of  an 
opinion,  in  explanation  of  such  denial,  that  the  previous  action  of  the 
court  setting  aside  the  judgment  and  the  verdict  left  in  the  case  only 
the  pleadings. 
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The  plaintiffs  in  error  now  urge  this  statement  in  respect  to  the 
pleadings  in  favor  of  the  proposition  that  the  verdict  was  set  aside 
generally.  That  proposition  is  perfectly  correct  so  far  as  the  original 
order  was  concerned,  and,  although  the  opinion  was  filed  May  3, 
1915,  we  must  accept  that  observation  as  having  reference  to  an 
earlier  stage  of  the  proceedings  and  to  the  status  of  the  verdict  un- 
der the  general  order  setting  aside  the  judgment  and  the  verdict,  and 
before  the  order  modifying  and  limiting  the  scope  of  the  new  trial, 
because  in  the  same  opinion,  in  its  concluding  paragraph.  Judge  Ham- 
ilton says : 

"My  construction  of 'the  situation  is  that  the  verdict  was  set  aside  in  part 
and  stiU  remains  in  force  as  to  everything  except  the  matter  of  title." 

The  opinion  is  otherwise  explanatory  of  the  action  of  the  court  in 
connection  with  the  general  order  and  its  subsequent  modification. 

The  plaintiffs  in  error  seasonably,  broadly,  and  particularly  ob- 
jected and  excepted  to  the  action  of  the  court  which  involved  the 
modification  of  the  general  order,  and  limited  the  new  trial  to  that 
phase  of  the  controversy  which  related  to  titles. 

The  point  is  taken  by  the  defendants  in  error  that  the  first  assign- 
ment is  in  violation  of  rule  11  of  this  court,  because  it  involves  dis- 
tinct propositions.  While  it  may  be  literally  true  that  the  assignment 
does  involve  distinct  propositions,  we  do  not  look  with  favor  upon 
the  point  raised,  because  both  propositions  are  directed  against  the 
authority  of  the  court  to  modify  the  general  order  to  reinstate  the 
verdict  in  part  and  to  limit  the  scope  of  the  new  trial  to  questions 
relating  to  title. 

[1,2]  We  have  no  doubt  of  the  power  of  the  court  to  carry  along 
pending  motions  that  they  may  be  taken  up  and  considered  in  a  sub- 
sequent term.  Nor  have  we  any  doubt  of  the  power  of  a  court,  while 
a  case  and  the  parties  are  before  it,  upon  proper  hearing,  to  recon- 
sider, modify,  and  enlarge  its  previous  orders  in  respect  to  a  pending 
controversy.  Such  power  and  such  authority  is  so  familiar  and  so 
well  understood  that  we  see  no  occasion  for  citing  authorities  in  sup- 
port of  it.  The  recent  Massachusetts  case  of  Simmons  v.  Fish,  210 
Mass.  563,  97  N.  E.  102,  Ann.  Cas.  1912D,  588,  contains  a  careful 
review  of  authorities  on  this  subject,  and  is  valuable,  not  only  because 
of  the  weight  of  the  reasoning  which  it  contains,  but  because  of  the 
note  at  page  565  of  210  Mass.,  97  N.  E.  102,  Ann.  Cas.  1912D,  588. 

While  the  order  limiting  the  issues  of  the  new  trial  does  not  tech- 
nically express  its  operation  upon  other  branches  of  the  case  involved 
in  the  verdict,  it  is,  nevertheless,  unquestionable  that  the  court  clearly 
intended  to  rescind  the  general  order  vacating  the  judgment  and  the 
verdict,  to  restore  the  original  status,  and  to  open  for  retrial  questions 
of  title  only,  and  we  think  the  order  should  be  accepted  as  suflScient 
to  that  end. 

[3]  Now,  as  to  the  propriety  of  modifying  the  general  order  and 
limiting  the  scope  of  the  new  trial:  It  is  not  an  unusual  thing  to 
order  a  new  trial  upon  a  particular  branch  of  a  controversy.  It  often 
happens,  where  a  defeated  party  is  aggrieved  by  the  phase  of  a  trial 
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which  had  to  do  with  the  damages,  that  the  verdict  is  set  aside  in 
that  respect  and  a  new  trial  ordered  upon  the  question  of  damages 
only;  and  it  sometimes  happens,  where  the  grievance  has  reference 
to  the  primary  right — that  of  recovery — and  where  there  is  no  sub- 
stantial controversy  as  to  the  question  of  damages,  if  the  right  of 
recovery  is  established,  that  the  verdict  is  set  aside  upon  the  question 
of  right  of  recovery  only,  and  the  scope  of  the  trial  limited  accord- 
ingly. The  question  as  to  what  should  be  done  in  a  given  case  under 
a  motion  for  a  new  trial,  in  whole  or  in  part,  is  always  largely  a  ques- 
tion of  discretion.  The  practice  of  not  going  over  unnecessary  grounds 
which  at  the  end  of  the  first  trial  and  the  verdict  are  found  not  to 
involve  substantial  dispute,  and  trying  again  questions  that  are  not  in 
substantial  controversy  through  the  instrumentality  of  a  new  trial, 
granted  in  the  exercise  of  discretion,  is  a  salutary  one,  and  the  au- 
thorities and  the  text-books  sufficiently  sustain  it.  The  case  in  this 
circuit  of  Farrar  v.  Wheeler,  145  Fed.  482-490,  75  C.  C.  A.  386,  is 
among  the  more  recent  cases. 

In  the  case  at  bar  the  reasonableness  of  the  limitation  of  the  scope 
of  the  new  trial  to  questions  relating  to  title,  though  probably  not  re- 
viewable here,  is  made  obvious  by  reference  to  the  motions  for  the 
new  trial,  and  the  affidavits  in  their  support,  because  the  only  sub- 
stantial grievance  urged  was  that  which  relates  to  the  state  of  the 
evidence  in  respect  to  title. 

It  is  quite  true  that  some  of  the  defendants  raised  the  point  in 
their  motion  for  a  new  trial  that,  according  to  the  evidence,  the  plain- 
tiflf  was  entitled  to  recover  as  damages  the  sum  of  $14,120  only,  and 
not  the  sum  of  $21,080,  while  other  defendants  did  not  raise  that 
question  at  all  upon  their  motion  for  a  new  trial.  There  was  nothing 
in  the  affidavits  in  support  of  the  motion  showing  the  ground  upon 
which  the  point  in  respect  to  damages  was  based.  We  cannot  find 
from  the  record  that  it  was  much  urged  before  Judge  Hamilton  as  a 
ground  for  setting  aside  the  verdict  in  that  respect.  The  damages, 
presumably  under  instructions,  were  ascertained  by  the  jury,  and  in- 
cluded in  the  verdict ;  and  as  the  verdict  in  that  regard  was  not  open- 
ed, and  as  the  record  shows  neither  exceptions  to  instructions,  nor 
the  lines  upon  which  the  question  of  damages  was  submitted  to  the 
jury,  we  see  no  way  open  to  us  to  review  any  question  about  that 
phase  of  the  case. 

On  December  15,  1914,  the  parties  stipulated  that  the  retrial  should 
be  before  the  court  without  the  intervention  of  a  jury;  and  on  May 
3,  1915,  which  was  the  same  day  on  which  Judge  Hamilton  handed 
down  his  opinion  explaining  the  status  of  the  earlier  orders  and  his 
reasons  for  limiting  the  scope  of  the  trial,  the  parties  stipulated  into 
the  retrial  before  him  "such  portions  of  the  testimony  already  taken 
in  this  case,  at  any  hearing  thereof,  as  shall  have  been  directed  to 
the  issues  now  under  hearing,  restricted  by  former  order  of  this  court 
to  the  form  and  sufficiency  of  the  title  offered  by  the  plaintiff." 

The  point  is  taken  by  the  defendants  in  error  that  these  stipulations 
should  be  treated  as  a  waiver  of  all  questions  raised  against  the  or- 


Digitized  by  VjOOQ iC 


586  152  C.  C.  A.  BBPOBTS 

ders  in  respect  to  the  scope  of  the  new  trial,  but,  not  accepting  this 
theory,  we  have  considered  the  questions  raised  by  the  record,  and 
as  explained  in  argument,  with  the  result  that  we  see  nothing  tq  jus- 
tify disturbing  the  orders  limiting  the  issues. 

The  trial  before  Judge  Hamilton,  upon  the  lines  which  we  have 
referred  to,  seems  to  have  occupied  several  days,  and  was  limited  to 
issues  in  respect  to  title,  and  although  the  plaintiffs  in  error,  as  they 
claim  here,  offered  evidence  for  the  purpose  of  sustaining  all  the 
issues  raised  by  the  pleadings,  an  examination  of  the  colloquy,  at  page 
105  of  the  record,  which  is  understood  to  be  the  foundation  for  12 
of  the  assignments  of  error,  had  reference  to  the  boundaries  of  the 
land  in  question,  and  no  reference  whatever  to  any  question  of  dam- 
ages. 

[4]  As  a  result  of  this  hearing,  on  November  6,  1915,  Judge  Ham- 
ilton handed  down  an  elaborate  opinion  in  which  he  said,  by  way  of 
conclusion,  that  the  hearing  was  restricted  to  the  matter  of  title,  and 
that  full  consideration  had  been  given  to  the  subject,  and  then  finally, 
in  conclusion,  made  a  general  finding  in  the  words  following : 

"The  court  therefore  finds  the  issue  of  title  In  favor  of  the  plaintiff,  and 
directs  that  Judgment  be  entered  for  the  plaintiff  on  the  whole  case." 

Following  this,  and  three  days  after  the  general  finding  had  been 
made,  and  after  judgment,  there  were  requests  for  special  findings, 
and  upon  this  subject  there  were  two  opinions,  with  the  result  that 
the  requests  were  denied,  and,  if  we  understand  the  case  correctly, 
there  were  no  requests  for  special  findings  during  the  course  of  the 
trial  or  before  the  general  finding  and  judgment. 

The  motion  for  special  findings  is  predicated  upon  section  649  and 
section  700  of  the  Revised  Statutes  of  the  United  States  (Comp.  St 
1913,  §§  1587,  1668). 

While  it  is  quite  likely  within  the  discretion  of  a  court  to  make 
special  findings  after  it  has  rendered  a  general  verdict  in  a  case  sub- 
mitted to  it  without  the  intervention  of  the  jury,  it  is  not  at  all 
plain  that  a  defeated  party  is  entitled,  as  of  right,  to  special  findings 
upon  requests  filed  subsequent  to  the  general  finding  or  decision.  Sec- 
tion 649  provides  that,  when  a  cause  is  submitted  to  a  court  without 
a  jury,  the  finding  upon  the  facts  may  be  either  general  or  special, 
and  that  they  shall  have  the  same  effect  as  the  verdict  of  a  jury. 
Section  700,  in  referring  to  section  649,  provides  that  the  rulings  of 
the  court  in  the  progress  of  the  trial  of  the  cause,  if  excepted  to  at 
the  time,  and  duly  presented  by  a  bill  of  exceptions,  may  be  reviewed 
by  the  Supreme  Court  upon  a  writ  of  error  or  upon  appeal ;  and  that 
when  the  finding  is  special  the  review  may  extend  to  the  determina- 
tion of  the  sufficiency  of  the  facts  found  to  support  the  judgment 

[5]  The  general  question  with  which  Judge  Hamilton  had  to  deal 
in  respect  to  title  was  a  mixed  question  of  law  and  fact,  into  which 
there  entered  considerations  with  respect  to  the  relations  of  the  par- 
ties ;  the  nature  and  meaning  of  the  contract ;  instruments,  and  records 
bearing  upon  questions  of  title;    facts  of  possession;    presumptions 
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resulting  from  possession ;  questions  whether,  as  between  individuals, 
title  had  ripened  by  virtue  of  the  local  statutes  of  limitation;  and 
various  other  things.  Under  such  circumstances,  we  know  of  no  stat- 
ute, or  of  any  settled  practice,  which  entitles  the  aggrieved  party  to 
demand,  as  of  right,  special  findings  after  a  case  has  been  submitted 
upon  arguments  and  determined  upon  a  general  finding.  It  will  be 
seen  that  under  section  700  the  right  to  review  has  reference  to  ex- 
ceptions taken  in  the  progress  of  a  trial  of  the  cause.  If  we  under- 
stand the  record  correctly,  there  were  no  requests  for  special  findings 
during  the  progress  of  the  trial,  nor  were  there  any  objections  or 
exceptions  directed  against  the  idea  of  a  general  finding  until  after 
it  was  made.  Under  such  circumstances,  we  cannot  conceive  that 
there  is  any  question  for  us  to  review  in  respect  to  the  general  finding. 
Company  v.  Company,  139  U.  S.  222,  11  Sup.  Ct.  523,  35  L.  Ed.  147; 
Grayson  v.  I.ynch,  163  U.  S.  468,  472,  16  Sup.  Ct.  1064,  41  I..  Ed. 
230;  St.  Louis  v.  Company,  166  U.  S.  388,  17  Sup.  Ct.  608,  41  L. 
Ed.  1044. 

We  cannot  pass  this  question  without  observing  that  the  request 
for  special  findings,  in  the  form  it  was,  and  made  as  it  was,  after 
the  cause  had  been  submitted,  considered,  and  decided,  was  very  near 
the  point  of  impertinency,  because  the  court  was  asked  to  make  specific 
findings  of  fact  as  to  how  the  plaintiff  made  out  or  provided  the  title. 
It  should  be  borne  in  mind  that  this  request  was  first  precipitated  after 
a  lengthy  opinion  giving  a  full  explanation  as  to  how  the  conclusion 
was  reached.  It  is  perfectly  plain  that  it  would  neither  be  reasonable 
nor  orderly  for  a  judge,  after  he  had  rendered  a  general  verdict, 
founded  upon  considerations  which  he  had  explained  as  its  founda- 
tion, to  enter  upon  an  argument  as  to  how  the  prevailing  party  made 
out  or  proved  his  case. 

If,  at  the  close  of  the  proofs,  the  claim  of  the  aggrieved  party  was 
that  the  evidence  did  not  warrant  a  general  finding  or  a  general  ver- 
dict for  the  plaintiff  upon  the  question  of  title,  because  there  was  no 
evidence,  or  sufficient  evidence,  to  warrant  such  a  finding  or  such  a 
verdict,  a  motion  or  a  request  that  the  court  should  find  for  the  de- 
fendants, upon  the  ground  that  there  was  no  evidence  to  warrant  a 
finding  or  a  verdict  for  the  plaintiff,  would  have  been  a  plain,  simple, 
and  adequate  remedy,  because,  in  the  event  of  the  motion  being  de- 
nied, the  aggrieved  party  might  have  brought  up  the  entire  evidence 
for  review. 

There  would  be  no  more  decorum  in  asking  a  judge,  after  he  had 
explained  the  case  and  rendered  a  general  verdict,  to  make  special 
findings  as  to  how  the  result  was  reached  than  there  would  be  in  send- 
ing a  jury  back  to  the  jury  room,  after  rendering  a  general  verdict, 
to  make  special  findings  as  to  the  evidence  in  support  of  the  verdict. 
Our  conclusion  on  this  branch  of  the  case  is  that  the  court  was  right 
in  not  granting  a  motion  for  specific  findings  of  fact  as  to  how  the 
plaintiff  made  out  or  provided  the  title. 

[8]  Now,  as  to  the  larger  questions  which  are  raised  in  respect  to 
the  contract,  the  doings  of  the  parties,  and  the  general  merits  of  the 
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case;  and  in  approaching  their  determination  we  feel  bound  to  say 
that  we  have  hesitation  in  doing  it  on  a  record  so  imperfect  as  the 
one  presented.  The  troublesome  question  is  that  which  relates  to  the 
meaning  of  clause  4  of  the  contract.  Did  the  parties  mean  title  rea- 
sonably safe,  practically  safe,  legal  title  in  the  ordinary  acceptation  of 
the  term,  a  warranty  deed  in  strict  legal  form  supplemented  by  a  strict- 
ly legal  chain  of  title  running,  unbroken,  back  to  the  Spanish  Crown, 
or  did  they  mean  a  deed  witii  the  usual  covenants  of  warranty  deliv- 
ered in  circumstances,  and  under  conditions,  not  showing  apparent 
weakness  in  antecedent's  title,  or  suggesting  hidden  defects?  The 
question  as  to  what  the  parties  intended  must  be  determined  as  arising 
out  of  an  executory  contract,  and  in  an  action  at  law  for  damages  be- 
cause of  an  alleged  breach. 

It  doubtless  would  not  be  seriously  contended  by  any  one  that  under 
a  contract,  like  the  one  in  question,  the  issues  in  respect  to  the  con- 
templated title  would  be  as  strictly  drawn,  or  that  the  requirements 
in  respect  to  title  would  be  as  exacting,  as  under  an  issue  in  a  common- 
law  proceeding,  by  writ  of  entry,  or  of  ejectment,  where  the  party  hav- 
ing the  strict  or  better  title  prevails.  From  the  very  nature  of  the 
transaction,  as  a  preliminary  question,  the  issue  of  strict  legal  title  could 
neither  be  framed  nor  determined  by  the  parties  under  the  contract  in 
its  execution  as  a  business  transaction,  and  it  is  not  to  be  presumed 
that  they  contemplated  that,  because  they  provided  no  forum  or  other 
means  for  the  determination  of  disputed  questions  as  something  pre- 
liminary to  closing  the  trade ;  nor  could  the  degree  of  strictness  which 
might  become  the  standard  between  adversary  parties  contesting  title 
be  ascertained  in  a  situation  like  this  between  contracting  parties. 

There  are  three  cases  which  counsel  for  the  plaintiffs  in  error  urged 
with  considerable  stress.  They  are  Brown  v.  Lee,  192  Fed.  817,  113 
C.  C.  A.  141 ;  Washington  &  Turner  v.  Ogden,  66  U.  S.  450,  17  L. 
Ed.  203;  and  Ankeny  v.  Clark,  148  U.  S.  345,  13  Sup.  Ct.  617,  37 
L.  Ed.  475.  But,  upon  examination,  it  will  be  found  that  neither  the 
facts,  the  issues,  nor  the  principle  of  these  cases  are  applicable  to  the 
situation  here.  It  is  true  that  these  cases  sustain  the  general  principle 
that  a  contract  of  sale  presupposes  full  title,  and  that  if  title  fails  as 
to  part  the  buyer  may  rescind.  As  a  general  proposition  that  is  quite 
true.  It  is  unquestionable  that  under  a  contract  in  general  terms  to 
sell  and  buy,  and  without  any  express  words  as  to  title,  the  obligation 
to  furnish  full  title  results  through  implication  of  law.  But  in  the  case 
at  bar  there  were  express  words  in  respect  to  title,  and  they  either 
mean  deeds  of  warranty,  and  such  responsibility  and  security  as  go 
with  them,  or  that  the  deeds  or  titles  were  to  be  in  good  condition  and 
safe.  In  other  words,  the  parties  themselves  created  a  standard  less 
than  that  created  by  implication  under  a  contract  in  general  terms  to 
sell  and  buy. 

In  the  case  of  Ankeny  v.  Clark,  148  U.  S.  345,  13  Sup.  Ct.  617,  37 
L.  Ed.  475,  where  the  general  rule  is  stated,  the  provisions  of  the  con- 
tract were  general,  the  title  was  defective,  and  the  seller  refused  to 
give  anything  more  than  a  quitclaim  deed,  and,  upon  the  claim  of  the 
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buyer  that  that  was  not  what  the  contract  called  for,  rescinded  the 
contract  and  brought  suit  to  recover  for  the  value  of  wheat  which  had 
been  advanced  in  payment  of  the  purchase  money.  An  issue  was 
framed,  and,  upon  proofs,  the  court  directed  a  verdict  for  the  plaintiff. 

In  Brown  v.  Lee,  192  Fed.  817,  113  C.  C.  A.  114,  the  contract  was 
for  a  warranty  deed,  with  further  express  words  that  the  lands  agreed 
to  be  deeded  should  be  free  from  all  rights  for  sale  of  timber  made 
to  other  parties.  It  appeared  that  there  were  incumbrances  in  respect 
to  timber,  as  well  as  other  incumbrances.  There  were  issues  drawn 
as  to  the  incumbrances  which  the  seller  had  expressly  agreed  to  dis- 
charge. There  was  conflicting  evidence  as  to  whether  the  incum- 
brances really  existed,  and  there  were  questions  as  to  whether  the  pur- 
chase money  should  be  paid  in  advance  in  order  that  the  incumbrances 
might  be  discharged.  And  thus  the  case  upon  its  facts  is  plainly  dis- 
tinguishable from  the  one  we  are  deciding. 

In  Washington  &  Turner  v.  Ogden,  66  U.  S.  450,  17  L.  Ed.  203,  the 
agreement  was  general,  and  the  interpretation  of  such  a  general  pro- 
vision, without  limitation  or  qualification,  would  be  that  the  parties 
intended  a  perfect  title ;  and,  moreover,  the  purchase  was  expressly 
made  dependent  on  the  surrender  and  cancelment  of  a  former  agree- 
ment of  the  vendor  to  sell  the  same  land  to  another  person. 

In  a  situation  like  the  one  under  consideration,  and  particularly  upon 
a  record  like  the  one  before  us,  there  would  seem  to  be  no  occasion  for 
considering  what  definite  and  general  rule  should  govern  a  trial  where 
a  party  to  a  contract  seeks  to  justify  abandonment,  or  renunciation, 
upon  tiie  ground  of  defective  title.  Because,  as  has  already  been  said, 
considerations  of  that  kind  in  this  case  did  not,  at  the  time  the  sup- 
posed right  was  exercised,  prompt  the  action  of  the  parties  who  are 
now  seeking  to  justify  the  rescission  upon  that  ground.  It  is  true 
there  was  slight  evidence  from  Mr.  Candina  that  certain  private  con- 
tracts did  not  suit  him ;  but  we  do  not  look  upon  this  single  detail  as 
sufficient  to  overcome  the  substantial  force  of  the  whole  weight  of 
causes  promoting  rescission,  as  shown  by  the  answers,  and  by  the  par- 
agraphs of  Judge  Hamilton's  opinion,  which,  although,  strictly  speak- 
ing, not  special  findings  of  fact,  convey  the  idea  that  the  plaintiff  was 
ready  to  furnish  a  good  and  safe  title,  or  any  kind  of  a  title,  which  he 
was  required  to  do  under  the  contract,  and  was  prevented  from  doing 
it  by  the  action  of  the  defendants  in  refusing  to  examine  the  title,  and 
otlierwise  to  carry  out  the  contract. 

The  plaintiffs  in  error  also  urge  certain  {Provisions  of  the  Civil  Code 
of  Porto  Rico  and  certain  principles  of  the  Civil  Law,  as  explained  by 
Manresa  in  his  commentaries,  in  respect  to  sales  subject  to  approval 
or  trial  of  things  sold.  They  urge  these  provisions  and  commentaries 
in  support  of  their  contention  in  respect  to  clause  6  of  the  contract. 

It  is  probable  that  such  provisions  and  commentaries  have  reference 
to  a  situation  in  which  the  party  has  what  he  is  selling  subject  to  trial, 
examination,  and  approval ;  but,  however  that  may  be,  the  general  rules 
as  such  have  no  application  to  a  contract  like  the  one  under  consid- 
eration, because  the  parties  contemplated  that  one  party  should  go  out 
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and  purchase  lands,  to  be  turned  over  to  the  other  party  upon  con- 
veyances answering  the  requirements  of  the  express  terms  of  a  con- 
tract into  which  they  had  entered.  This  being  so,  the  rights  of  the 
parties  are  to  be  ascertained  and  determined  under  an  interpretation 
of  the  contract,  rather  than  under  general  provisions  of  statutes  or 
under  general  rules  of  law. 

There  would  be  considerable  force  in  what  the  plaintiflFs  in  error 
urge,  in  respect  to  clause  6,  provided  the  exercise  of  the  supposed  right 
of  rescission  had  been  based  upon  an  examination;  but  apparently 
they  did  not  resort  to  the  right  of  examination  and  approval.  If  we 
understand  correctly  the  theory  of  the  answers  and  the  general  theory 
of  the  findings  of  Judge  Hamilton,  the  causes  of  rescission  were  other 
than,  and  independent  of,  causes  based  upon  examination  or  weakness 
in  antecedent  titles,  and  the  abandonment  of  the  transaction  was  be- 
cause the  buyers  had  been  informed  in  an  amicable  way,  by  the  Secre- 
tary of  State,  of  disturbed  and  revolutionary  conditions  in  the  island, 
and  because  they  had  been  informed,  by  qualified  counsel,  of  obstacles 
militating  a^inst  personal  inspection  and  examination,  and  that  the 
lands  were  not  what  the  seller  represented  them  to  be  in  respect  to 
value  and  location. 

There  is  nothing  in  the  record  that  would  justify  us  in  disturbing 
the  result  reached  by  Judge  Hamilton,  upon  the  ground  that  the  de- 
fendants so  far  sustained  their  contentions  in  these  respects  as  to  jus- 
tify abandonment. 

From  the  relations  of  the  parties  and  the  nature  of  the  transaction 
it  would  be  impossible,  under  reasonable  rules,  to  interpret  clause  4 
as  meaning  that  the  parties  understood  that  the  seller  on  the  day  named 
for  closing  the  deal  should  be  there  with  a  perfect  legal  chain  of  title. 
Such  is  not  the  reasonable  view.  The  clause,  as  contemplated  by  the 
parties,  undoubtedly  had  reference  to  the  usual  guaranties  by  a  re- 
sponsible grantor  by  way  of  security,  and  had  no  reference  whatever 
to  the  point  of  a  perfect  and  absolute  legal  chain  of  title  as  a  thing 
preliminary  to  transferring  the  land. 

We  do  not  look  upon  the  words  "ofrescan  completa  garantia"  as 
meaning  an  offer  of  a  strictly  legal  and  perfect  title,  because,  according 
to  the  translation  insisted  upon  by  the  plaintiffs  in  error — a  transla- 
tion which  we  accept  as  the  correct  one — ^they  mean,  offer  complete 
warranty.  And  translating  the  clause  further,  in  order  that  the  proper 
connection  of  these  words  with  the  preceding  words  shall  be  seen,  **E1 
Sr.  Jose  Romero  binds  himself  that  the  title  of  property  should  be  in 
good  condition  and  should  offer  complete  security." 

In  view  of  the  nature  of  the  transaction  and  the  deal  the  parties  were 
undertaking  to  make,  we  do  not  accept  that  part  of  the  clause  refer- 
ring to  title  or  deeds  "in  good  condition"  as  meaning  all  and  singular 
the  antecedent  deeds,  documents,  and  records  in  the  various  chains  of 
title,  but  as  meaning  that  the  lands  were  to  be  conveyed  by  deeds  with 
covenants  of  warranty  in  the  usual  way  in  which  lands  are  conveyed 
by  warranty  deed.  The  theory  tliat  section  4  had  reference  simply 
to  the  condition  of  the  deeds  to  be  passed  from  tlie  seller  to  the  buyer 
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finds  very  cogent  support  through  the  words  used  in  section  7  of  the 
contract,  which  are  "tihat  the  total  price  of  the  purchase  will  be  deliv- 
ered on  receiving  the  deeds  duly  registered." 

If  clause  4  is  interpreted  in  the  sense  of  a  workable  executory  con- 
tract, as  must  have  been  contemplated  in  order  that  the  transaction 
should  be  closed,  it  meant  such  title  deeds  of  warranty,  together  with 
such  abstracts  and  explanations  as  are  usual  in  the  ordinary  course  of 
such  deals,  while,  if  construed  as  requiring  the  seller  to  be  on  hand 
with  a  perfect  chain  of  title,  as  something  preliminary  to  closing  the 
deal,  it  would  not  be  a  workable  one,  because,  as  already  said,  there 
were  no  apt  means  provided  for  determining  whether  all  possible  ques- 
tions and  cavils  in  respect  to  details  and  links  in  the  chain  of  title  could 
be  definitely  demonstrated  one  way  or  the  other.  If  this  were  to  be 
carried  beyond  the  idea  that  the  buyer  had  a  right  to  demand,  and  the 
seller  was  bound  to  exhibit,  titles  and  securities  beyond  a  deed  with 
the  usual  covenants  of  warranty,  it  would  be  difficult  to  lay  down  a 
rule  as  to  what  the  measure  of  title  should  be.  It  is  enough  for  us  to 
say  that  clause  4  is  not  accepted  as  meaning  that  the  seller  was  bound 
to  exhibit  in  advance,  and  as  a  thing  preliminary  to  his  deeds,  a  chain 
of  title  which,  in  all  of  its  links,  should  be  beyond  all  possible  cavil, 
and  it  is  quite  enough  to  say  that  the  rule  laid  down  by  Judge  Hamil- 
ton, that  the  contract  "requires  only  that  the  title  be  safe,"  is  suffi- 
ciently favorable  to  the  plaintiffs  in  error. 

Under  such  standard  of  legal  requirement,  which  was  sufficiently  fa- 
vorable to  the  defendants  below.  Judge  Hamilton  made  a  general  find- 
ing in  favor  of  the  plaintiff  upon  the  issue  of  title  which  involved 
mixed  questions  of  law  and  fact. 

But,  after  all,  as  will  hereafter  be  seen,  all  questions  under  clause  4 
which  relate  solely  to  the  status  of  the  title  which  Romero  obligated 
himself  to  transfer  are  largely  moot  questions,  except  as  they  may  bear 
upon  the  question  of  damages ;  because,  if  we  are  to  judge  the  actions 
of  the  parties  from  what  appears  in  the  record,  the  state  of  the  title 
was  not  the  cogent  cause  for  breaking  up  the  deal. 

We  see  no  possible  way  of  reviewing  the  general  finding,  upon  the 
record  before  us,  because  the  record  does  not  contain  the  evidence,  or 
any  substantial  part  of  the  evidence,  which  that  court  had  to  weigh  in 
order  to  reach  the  finding  and  decide  the  case.  If,  as  already  said,  the 
plaintiffs  in  error  had  in  advance  of  the  decision  moved  for  a  verdict, 
or  a  general  finding,  and  the  way  was  open  to  them  to  file  a  motion 
to  that  end,  in  the  event  of  its  being  denied  they  could  have  brought 
their  case  here  with  the  full  transcript  of  the  evidence  before  Judge 
Hamilton,  and  in  such  a  situation  this  court  could  have  determined 
whether  the  findings  were  reasonably  supported  by  the  proofs. 

Recurring  again  to  the  action  of  the  parties,  and  to  what  was  done 
in  Santo  Domingo,  when  Romero  went  there  for  the  purpose  of  carry- 
ing out  his  part  of  the  contract :  On  this  point  Judge  Hamilton  finds — 
at  least  we  infer  that  he  finds,  from  the  plaintiffs'  testimony — ^that 
Romero  was  there,  with  everything  in  readiness  for  conveyances  to 
him,  and  for  his  conveyance  to  the  defendants;   that  the  defendants 
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below  introduced  no  evidence  to  overcome  this ;  and  he  further  finds 
that  the  defendants  did  not  live  up  to  their  part  of  the  contract  as  to 
execution  of  deeds,  and  upon  this  it  was  ruled";  or  found,  that  they 
could  not  "depend  on  the  theory  that  the  plaintiff  must  do  the  impos- 
sible thing,  under  the  civil  law,  of  registering  a  deed  they  prevented 
him  from  making." 

This  again  involves  findings,  if  they  are  findings,  which  we  are  in 
no  position  to  review,  because  the  evidence  is  not  before  us.  If  the 
plaintiffs  in  error  had  expected  a  review  in  this  respect,  they  should 
have  made  the  necessary  motions  before  that  court  and  brought  the 
case  here  with  the  evidence  for  and  against,  because,  under  such  a 
condition,  this  court  could  determine  whether  these  things  should  be 
accepted  as  findings,  and,  if  so,  how  far  they  should  be  reviewed  upon 
the  evidence.  The  record  presents  no  comprehensive  statement  in  re- 
spect to  the  proofs,  and  there  is  nothing  before  us  of  substance,  aside 
from  what  appears  in  the  bill  and  answer  and  in  the  various  opinions 
mixed  with  law  and  fact. 

The  bill,  in  apt  words,  does  allege  that  Romero  was  in  readiness  to 
perform  his  part  through  executing  and  delivering  the  title  deeds.  The 
answer  denies  that,  but  fails  to  allege  that  the  state  of  the  title  was 
the  reason  for  not  closing  the  trade.  But,  looking  further,  there  are 
statements  in  the  answer  in  the  nature  of  admissions  which  are  quite 
persuasive,  and  quite  potential,  in  the  direction  of  showing  that  the 
condition  of  the  titles  had  nothing  whatever  to  do  with  the  renimcia- 
tion  and  abandonment  of  the  deal  by  the  defendants.  They  say,  as  a 
reason  for  not  examining  the  lands,  that  the  country  was  in  a  revolu- 
tionary turmoil,  which  rendered  travel  unsafe,  and  that  they  were  ad- 
vised by  the  Secretary  of  State  against  going  where  the  lands  were 
located;  that  the  lands  were  not  properly  located  with  reference  to 
navigable  streams;  that  they  were  unfit  for  cultivation  and  uses  for 
which  they  were  intended,  and  in  the  answer  of  Penagaricano  and  Can- 
dina  that  for  these  reasons  the  defendants  declined  and  refused  to  pur- 
chase the  same.  In  the  general  answer  it  is  said  by  the  defendants 
that  ihey  sought  and  obtained  advice  of  the  most  expert  and  best  quali- 
fied counsel  in  the  capital  of  the  Republic  as  to  the  actual  situation, 
and  as  to  the  intrinsic  and  extrinsic  value  of  the  property  or  properties, 
and  that  they  were  informed  by  experts,  who  had  personal  knowledge 
of  the  location,  and  who  were  acquainted  with  the  condition  of  the 
lands,  that  they  were  worth  only  about  $8,000,  and  that  they  were  sit- 
uated too  far  away  from  Samana  Bay;  that  they  were  unsatisfactory 
and  inappropriate  for,  and  unsuited  to,  the  cultivation  of  cane,  or  of 
any  other  fruit  or  product,  and  that  they  were  unapproachable. 

While  we  are  not  in  a  position  to  review  the  findings  of  Judge  Ham- 
ilton in  respect  to  abandonment,  for  the  reason  that  all  the  evidence 
is  not  before  us,  it  can  be  said,  and  ought  to  be  said,  that  the  answers 
furnish  strong  proof  that  the  conditions  which  prompted  the  defend- 
ants to  adopt  a  course  which  operated  to  prevent  the  consummation  of 
the  deal  and  the  delivery  of  the  deeds,  were  conditions  entirely  inde- 
pendent of  all  considerations  in  respect  to  the  state  of  the  title.    The 
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inquiries  in  respect  to  location,  accessibility,  quality,  and  value  were 
made  prior  to  the  renunciation  and  abandonment  found  by  Judge  Ham- 
ilton, and  there  is  no  suggestion  in  the  record,  so  far  as  we  can  see, 
that  these  parties  sought  to  justify  abandonment  on  the  spot  and  at 
the  time  upon  the  ground  of  weakness  or  invalidity  of  title ;  and  this 
is  a  case,  if  we  are  to  judge  the  actions  from  the  record,  where  the 
parties  acting  independently  of  title,  were  prompted  and  controlled  by 
considerations  in  respect  to  locations,  qualities,  and  values  of  the  land, 
and  where,  through  an  answer,  for  the  first  time,  and  as  an  after- 
thought, they  sought  to  attack  the  title,  something  which  did  not  bear 
upon  renunciation  or  abandonment  at  all. 

It  follows,  of  course — if  the  legal  standard  of  title  held  by  Judge 
Hamilton  was  sufficiently  favorable  to  the  defendants  below,  a  view 
which  we  have  sustained — from  the  general  finding  in  favor  of  the 
plaintiff  upon  the  issue  of  title,  which  involved  considerations  of  mixed 
questions  of  law  and  fact,  a  finding  which  we  cannot  review  upon  this 
record,  and  there  being  no  question  of  damages  here,  that  the  judg- 
ment will  have  to  be  sustained,  unless  there  are  errors  in  respect  to 
the  admissibility  of  evidence  which  should  set  the  verdict  aside. 

We  do  not  deem  it  necessary  to  examine  categorically  all  the  assign- 
ments based  upon  the  admissibility  of  evidence.  They  are,  generally 
speaking,  of  the  same  character.  They  are  mostly  technical,  and  none 
of  sufficient  substance  in  a  trial  like  this  to  involve  reversible  error. 

[7]  It  IS  not  unusual,  especially  in  a  trial  before  a  court  without  a 
jury,  and  particularly  in  cases  which  involve  directly,  or  collaterally, 
questions  as  to  titles  to  real  estate,  to  admit  documentary  and  oral 
proofs  de  bene,  upon  the  theory — and  in  practice  a  theory  of  necessity — 
that  if  disconnected  de  bene  documents,  or  instruments,  or  other  discon- 
nected proofs,  in  respect  to  links  in  the  chain  of  title,  are  not  con- 
nected, that  they  are  not  evidence  at  all,  and  become  wholly  irrelevant 
and  altogether  harmless.  It  is  quite  apparent  that  this  was  the  theory 
which  governed  in  the  trial  before  Judge  Hamilton.  This  is  explained 
in  his  opinion  in  various  places. 

As  has  been  observed,  it  is  not  an  unusual  thing — indeed,  it  is  quite 
the  common  thing — in  modem  practice  (where  the  purpose  is  to  sus- 
tain titles  of  land,  and  where  it  must  be  done  step  by  step,  and  by  steps 
to  be  taken  in  order  of  time,  and  sometimes  out  of  order  of  time  under 
discretion),  to  admit  documents  bearing  directly  or  collaterally  upon 
the  chain  of  alleged  title,  with  the  understanding,  expressed  or  implied, 
that  if  they  are  connected  they  will  become  competent  and  material, 
and  will  be  considered,  and  if  not  connected,  that  they  become  wholly 
immaterial  and  harmless.  This  rule  results  from  necessity,  and  is  a 
rule  particularly  and  peculiarly  adapted  to  investigations  in  respect  to 
real  estate  titles.  Under  the  circumstances,  we  see  nothing  in  the  as- 
signments against  the  admissibility  of  evidence  to  justify  disturbing 
the  general  finding  of  the  court  below. 

The  indefinite  and  unusual  terms  of  the  contract  in  this  case,  the 
peculiar  circumstances  of  renunciation,  and  the  fact  that  this  is  an  ac- 
tion to  recover  damages  for  an  alleged  breach  of  an  executory  con- 
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tract,  rather  than  an  action  to  test  title  upon  issues  drawn  to  that  end, 
taken  altogether,  present  a  situation  so  far  sui  generis  as  to  make  the 
task  of  finding  authority  directly  in  point,  or  broadly  applicable,  an 
impossible  one.  But  we  do  not  perceive  that  Judge  Hamilton's  decision 
offends  any  standard  rule  of  either  the  common  or  civil  law.  It  was 
the  theory  of  the  trial  that  the  plaintiff  below,  in  order  to  lay  a  founda- 
tion for  damages,  must  show  that  he  was  in  a  position  to  furnish  title 
sufficient  to  answer  the  requirements  of  clause  4,  read  in  connection 
with  clause  7  of  the  contract  as  interpreted  and  construed  by  the  pre- 
siding judge,  and  in  the  circumstances  of  the  record  the  general  finding 
to  that  end  must  be  accepted  as  a  determination  of  that  question  inf- 
f avor  of  the  plaintiff. 

It  is  evident  that  the  court  below  deemed  the  proofs  sufficient  to  es- 
.  tablish  such  a  condition  of  title,  in  fact,  as  the  contract  contemplated 
and  required,  and  if  that  court's  theory  in  that  respect  is  to  stand,  to- 
gether with  its  theory  as  to  the  fact  of  a  breach,  we  see  no  way  to 
reverse  the  result  reached,  that  the  plaintiff  was  entitled  to  recover 
damages ;  and  as  there  is  before  us  no  proper  question  as  to  the  meas- 
ure of  damages,  and  no  question  in  respect  to  damages  other  than  that 
raised  against  the  action  of  the  District  Court  in  holding  the  verdict 
in  part  and  limiting  the  scope  of  the  trial,  we  see  no  justifiable  ground 
for  interference  with  the  verdict  for  damages. 

The  judgment  of  the  District  Court  is  affirmed,  with  costs  of  this 
court 
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OHME  et  al.  v.  OLEVBIAND,  O..  O.  &  ST.  L.  RT.  CO. 

(Clrcait  CJourt  of  Appeals,  Seventh  Circuit     October  S,  1916.    Behearing 
Denied  December  11,  1916.) 

No.  2278. 

QuiETiNO  Title  ^=»44(5) — ^Action — Possession — ^Limitatiow. 

A  biU  to  quiet  title  to  property  claimed  by  complainant  under  a  deed, 
executed  In  1865,  conveyiiig  the  property  to  its  predecessor  for  railroad 
purposes,  held  not  sustained  by  the  evidence,  which  not  only  failed  to 
show  that  complainant  was  in  possession  when  the  suit  was  commenced, 
or  that  it  or  its  predecessors  had  ever  been  in  possession,  but  showed,  on 
the  contrary,  that  defendants  and  their  predecessors  had  been  in  posses- 
sion for  more  than  30  years  under  a  deed  purporting  to  convey  UUe  in 
fee  simple. 

[Ed.  Note. — For  other  cases,  see  Quieting  Title,  Cent.  Dig.  §  92.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Illinois. 

Suit  in  equity  by  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Rail- 
way Company  against  Ernest  A.  Ohme,  Prank  Spitz,  and  Lena  Ritter. 
Decree  for  complainant,  and  defendants  appeal.    Reversed. 

In  1855  Ebenezer  Noyes,  being  the  owner  of  block  116  of  the  original  town 
of  Mattoon,  in  Coles  cbimty,  lU.,  executed  a  deed  to  the  Terre  Haute  &  Alton 
Railroad  Company,  appellee's  predecessor  in  title,  which  recited  as  follows: 
**That  the  said  party  of  the  first  part  for  and  in  consideration  of  the  advan- 

^s^For  other  casM  le*  lame  topic  ft  KBY-NUMBBR  in  all  Koy-Nomborod  DigosU  ft  Indoxos 
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tages  to  be  derived  by  the  construction  of  the  said  T.  &  A.  R.  R'd  and  the 
construction  of  a  depot  and  other  works  at  the  town  of  Mattoon,  in  the  county 
of  Coles  and  state  aforesaid,  have  for  railroad  purposes  and  to  enable  said 
party  of  the  second  part  to  construct  their  said  road,  and  the  erection  of 
other  necessary  incidental  works,  and  for  no  other  purpose  whatever,  granted, 
bargained,  and  sold,  and  by  these  presents,  and  for  the  uses  and  purposes 
aforesaid,  do  hereby  grant,  bargain,  sell,  and  convey  to  the  said  party  of  the 
setH>nd  part  a  certain  piece,  parcel,  or  lot  of  ground  in  the  said  town  of 
Mattoon,  in  the  county  of  Coles  and  state  aforesaid,  to  wit:  Beginning  at  a 
point  where  the  western  boundary  line  of  the  right  of  way  of  the  Chicago 
Branch  of  the  Illinois  Central  Railroad  intersects  the  southern  boundary  line 
of  the  right  of  way  of  the  said  T.  &  A.  B.  R*d,  and  running  thence  fiftj" 
(50)  feet  southerly  with  the  said  western  boundary  line  of  the  said  C.  B.  Ills. 
C.  R  R'd ;  thence  due  west  until  it  Intersects  the  s'd  southern  boundary  line 
of  the  right  of  way  of  the  said  T.  &  A.  R.  R'd;  thence  easterly  with  said 
boundary  line  to  the  place  of  beginning.  To  have  and  to  hold  the  same  for 
the  uses  and  purposes  aforesaid  and  for  no  other."  This  deed  was  recorded 
in  1858.  I 

In  1857  Noyes  conveyed  block  116  to  one  Radcllffe  by  a  deed  recorded  in 
the  same  year.  In  proceedings  brought  by  Noyes  on  May  31,  1859,  against 
Badcliife,  the  Terre  Haute  &  Alton  Railroad,  and  the  Illinois  Central  Railroad, 
to  set  aside  this  deed,  as  well  as  another  deed  of  block  116  charged  to  have 
been  executed  in  1857  by  Noyes  to  the  two  railroads  and  delivered  to  Rad- 
cllffe, but  never  delivered  by  him  to  the  grantees,  a  decree  was  rendered  In 
1865,  which,  after  redtlng  that  the  bill  had  been  dismissed  as  to  the  railroads 
without  prejudice,  granted  the  prayer,  as  against  Radcllffe.  The  Supreme 
Court  of  Illinois,  in  reversing  this  decree  for  lack  of  necessary  parties  to 
the  suit,  held  that  the  railroads  were  not  necessary  parties  and  had  properly 
been  dismissed  from  the  case.  After  the  cause  had  been  remanded,  Noyes 
amended  his  bUl  and  filed  a  bill  of  revivor  against  the  heirs  of  Radcllffe.  In 
his  amendment,  he  recited  that  the  bill  had  been  dismissed  against  the  rail- 
roads. In  the  decree  rendered  In  1871  the  court  again  ordered  a  dismissal  as 
to  the  railroad  companies,  adding  thereto,  "Said  companies  having  disclalmeil 
all  title  to  or  interest  in  said  premises,"  and  by  this  decree  the  court  not  only 
set  aside  the  deed  to  Radcliffe,  but  also  adjudged  Noves  to  be  the  leeral  owner 
and  in  the  legal  possession  of  the  property.  In  1876  a  further  and  similar 
decree  was  rendered  as  against  grantees  of  Radcliffe,  and  again  the  court 
recited  that  the  railroads  had  disclaimed  any  Interest  In  the  premises. 

By  an  Instrument  dated  February  19,  1859,  the  Illinois  Central  Railroad 
Company  and  the  Terre  Haute,  Alton  &  St.  Louis  Railroad  Company  leased  to 
Noyes  for  a  term  of  40  years  at  an  annual  rental  of  $1  the  following  described 
property:  "So  much  of  the  right  of  way  of  the  Illinois  Central  R.  Road  Com- 
pany as  lies  west  of  a  line  drawn  west  of  and  thirty  feet  distant  from  the 
central  line  of  said  railroad,  measuring  at  right  angles  to  said  center  line,  and 
parallel  thereto  and  extending  from  the  north  line  of  Broadway  avenue  in 
the  town  of  Mattoon  to  the  Terre  Haute,  Alton  &  St.  Louis  Railroad.  Also  all 
of  the  right  of  way  of  the  Terre  Haute,  A.  &  St.  L.  R.  Road  Company  lying 
south  of  a  line  drawn  south  of  and  twenty  feet  distant  from  the  center  line 
of  said  Terre  Haute,  Alton  &  St.  Louis  R.  Road,  measuring  at  right  angles  to 
center  line,  and  parallel  thereto,  extending  from  a  point  thlrty-slx  feet  west  of 
the  center  line  of  the  Illinois  Central  Railroad  southwesterly  along  said 
Terre  Haute,  Alton  &  St.  Louis  Railroad  two  hundred  and  twelve  feet,  measur- 
ing on  the  south  line  of  said  right  of  way." 

The  lessee  covenanted  Inter  alia:  "That  he  will  within  three  m<Miths  from 
the  date  hereof  finish  the  hotel  upon  the  above-described  premises,  furnish  It 
with  all  needful  furniture  and  keep  It  as.  a  respectable  first-class  railroad  pas- 
«enger  and  eating  house  during  the  continuance  of  this  lease.  The  second 
party  hereby  further  covenants  that  the  first  parties  shall  be  entitled  to  the 
exclusive  use  of  the  ticket  office  and  baggage  room  to  be  completed  in  said 
hotel  as  is  marked  In  place  thereof,  and  that  the  passenger  room  thereon 
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marked  shall  be  kept  and  appropriated  to  the  use  of  passengers  In  a  manner 
becoming  a  first-class  passenger  station."  The  lease  further  provided:  **That 
nothing  in  this  lease  shall  be  construed  as  binding  the  first  parties  to  obtain 
possession  for  the  second  party  of  any  portion  of  said  hotel  or  the  ground 
on  which  it  stands,  and  that  they  the  said  first  parties  shall  not  be  involved 
directly  or  indirectly  in  any  suits  or  controversies  now  existing  or  which  may 
hereafter  arise  between  any  of  the  original  builders,  lessees  or  proprietors  of 
the  hotel  or  in  the  adjustment  of  the  liens  upon  the  hotel." 

The  evidence  establishes  that  Radcliffe  began  the  hotel  building  In  1856  and 
that  it  was  later  completed  by  Noyes.  The  building  stood  partly  on  the  origi- 
nal right  of  way  of  the  railroads  and  partly  on  a  portion  of  that  part  of  block 
116  described  in  the  deed  of  1855. 

In  1876  Noyes  conveyed  his  property  to  one  Henley  as  trustee.  Included 
therein  were  the  following  descriptions:  *'So  much  of  the  *right  of  way'  of 
the  Illinois  Central  Railroad  CJompany  as  lies  west  of  a  line  drawn  west  of 
and  thirty-six  (36)  feet  from  the  center  line  of  said  railroad  running  at 
right  angles  to  said  center  line  and  parallel  thereto,  and  extending  from  the 
north  line  of  Broadway  avenue  in  the  town  of  Mattoon  to  the  Terre  Haute, 
Alton  &  St  Louis  Railroad.  Also  all  of  the  'right  of  way*  of  the  Terre  Haute, 
Alton  &  St.  Louis  Railroad  Company  lying  south  of  a  line  drawn  south  of  and 
twenty-five  feet  from  the  center  line  of  said  railroad,  measuring  at  right 
angles  to  said  center  line  and  parallel  thereto,  extending  from  a  point  thirty- 
fidx  (36)  feet  west  of  the  center  line  of  the  Hlinois  Central  Railroad  south- 
westerly along  said  Terre  Haute,  Alton  &  St.  Loiiis  Railroad  two  hundred  and 
twelve  (212)  feet,  measuring  on  the  south  line  of  said  right  of  way, 
said  lands  being  held  by  grantor  herein  imder  lease  from  said  railroad  com- 
panies and  known  as  the  S  *X*  House  property."  After  a  number  of  other 
properties  came  the  following :   **Also  block  one  hundred  sixteen  (116)." 

Henley  conveyed  in  1878  to  one  Moulton  under  the  following  description: 
"All  that  part  of  block  one  hundred  and  sixteen  in  the  original  town  of  Mat- 
toon  occupied  by  the  hotel  known  as  the  Essex  House  and  its  appurtenances 
and  so  much  of  the  right  of  way."  Then  follows  the  description  of  the  right 
of  way  as  in  the  deed  from  Noyes ;  then,  ''being  same  leased  to  said  E.  Noyes 
by  said  railroad  companies  and  subject  to  condition  of  said  lease,  to  have 
and  to  hold  the  said  premises,  with  the  appurtenances  thereimto  belonging,  to 
the  said  party  of  the  second  part,  his  heirs  and  assigns,  forever ;  it  being  In- 
tended to  convey  hereby  the  hotel  in  the  dty  of  Mattoon  known  as  the  Essex 
House." 

In  1880  Moulton  conveyed  to  Daniel  Messer,  who  had  been  a  tenant  of 
Noyes  prior  to  the  conveyance  to  Henley,  and  who  had  continued  his  tenancy 
of  the  hotel  property  imder  Henley.  In  this  deed,  the  description  of  the 
property  reads :  "All  that  part  of  block  one  hundred  and  sixteen  (116)  in  the 
original  town,  now  city,  of  Mattoon  occupied  by  the  hotel  known  as  the  Essex 
House  and  its  appurtenances,  also  so  much  of  the  right  of  way" — describing 
the  right  of  way  as  before.  The  habendum  clause  is:  "To  have  and  to  hold 
the  first-mentioned  tract  in  fee  simple  and  the  two  last-mentioned  tracts  for 
the  imexpired  term  of  a  lease  thereof  made  by  the  Illinois  Central  Railroad 
CJompany  and  the  Terre  Haute,  Alton  &  St  Louis  Railroad  Company  to  Eb&i 
Noyes  dated  February  19,  A,  D.  1859,  and  recorded  in  the  recorder's  office  of 
Coles  county,  Illinois,  in  Book  8  of  Deeds,  on  page  542,  and  subject  to  all 
the  terms  and  conditions  of  said  lease.  It  being  intended  hereby  to  convey  to 
said  Daniel  Messer  the  property  known  as  the  Essex  House  in  the  dty  of 
Mattoon,  Illinois,  subject  to  the  rights  of  the  Illinois  Central  Railroad  Com- 
pany and  the  Terre  Haute,  Alton  &  St  Louis  Railroad  Company  or  its  succes- 
sors as  shown  by  said  lease." 

Defendants  claim  imder  mesne  conveyances  from  Daniel  Messer,  granting 
that  part  of  block  116  north  and  east  and  west  of  the  numbered  lots  as 
shown  in  the  Shinn  plat  and  south  of  the  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Railroad  right  of  way  and  west  of  the  Illinois  Central  Railroad  right 
of  way.  In  these  deeds  no  reference  is  made  to  the  Noyes  lease;  Shinn's 
plat  is  as  follows  (see  next  page): 
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It  shows  the  location  of  the  buildings  in  1913. 

The  bill  to  quiet  title,  On  which  thfe  decree  now  before  ufl  on  appeal  by  the 
defendants  was  rendered,  alleged  plaintiflP's  and  its  predecessors'  ownership 
and  continuous  possession  since  1855  under  the  Noyes  deed  of  1855  of  a  part  of 
block  116  described  as  follows:  **Beginnlng  at  a  point  where  the  western 
boundary  line  of  the  right  of  way  of  the  Chicago  Branch  of  the  Illinois 
Central  Railroad  intersected  the  southern  boundary  line  of  the  right  of  way  of 
the  Terre  Haute  &  Alton  Railroad  Company  in  the  year  1855 ;  thence  along 
the  west  right  of  way  line  of  the  Illinois  Central  Railroad  measure  south- 
westerly fifty  (50)  feet;  thenoe  westwardly  fifteen  (15)  feet  along  a  line 
.^jarallel  with  and  fifty  (50)  feet  northwardly  from  the  north  line  of  Broadway 
aveDue ;  thence  north  at  right  angles  nine-tenths  (0.9)  feet ;  thence  westwardly 
twenty-eight  (28)  feet  to  a  point  in  said  line  parallel  with  the  north  line  of 
Broadway  avenue  and  fifty  (50)  feet  distant  northwardly  therefrom;  thence 
westwardly  parallel  with  and  fifty  (50)  feet  distant  northwardly  from  the 
north  line  of  Broadway  avenue  eighty-eight  and  two-tenths  (88.2)  feet ;  thence 
northwardly  at  right  angles  seven  and  one-tenth  (7.1)  feet;  thence  one  hun- 
dred fifty-three  and  five-tenths  (153.5)  feet  to  the  place  of  beginning."  It 
charged  that  the  conveyance  from  Noyes  to  Henley  and  the  subsequent  con- 
veyances under  which  defendants  claim  title  were  made  and  recorded  while 
plaintiff  was  in  possession  of  the  premises.  No  reference  Is  made  to  any  <^ 
the  leases. 

Defendants,  by  their  answers,  denied  the  allegations  of  the  conveyance  in 
1855,  the  ownership,  and  the  possession,  alleged  their  own  ownership  by 
mesne  conveyances  imder  the  deed  from  Noyes  to  Henley,  and  their  possession 
thereafter,  as  well  as  a  20-year  limitation  title.  They  further  asserted  title  by 
estoppel,  based  upon  their  alleged  knowledge  and  reliance  upon  the  recital  of 
IilaintifTs  predecessors'  disclaimer  of  interest  in  the  premises  found  in  the 
decrees  of  1871  and  1876 ;  the  latter  recorded  in  Coles  county  in  1877,  at  and 
prior  to  their  respective  purchases  of  the  property.  Defendants  further  set  up 
the  adequacy  of  a  remedy  at  law.  By  amendment  defendants  prayed  relief 
as  imder  a  cross-bill,  to  qidet  their  respective  titles  to  the  premises  in  question. 

Edward  C.  Craig  and  Bryan  H.  Tivnen,  both  of  Mattoon,  111.,  for 
appellants. 
James  Vause,  Jr.,  of  Mattoon,  111.,  for  appellee. 

Before  KOHLSAAT,  MACK,  and  ALSCHULER,  Circuit  Judges. 

MACK,  Circuit  Judge  (after  stating  the  facts  as  above).  The  bill 
was  not  subject  to  demurrer  or  motion  to  dismiss.  On  its  face  it  set 
out  a  good  cause  of  action.  The  main  controversy  is  whether  the  es- 
sential averments  of  possession  and  title  have  been  proven.  Plaintiff 
offered  no  evidence  whatsoever  as  to  the  possession  of  the  premises  at 
the  date  of  the  commencement  of  its  suit  in  1913.  It  relied  apparently 
upon  the  contention  that  the  property  conveyed  to  it  by  Noyes  in  1855 
became  a  part  of  and  extended  the  boundaries  of  the  railroad  right  of 
way ;  that  the  lease  of  1859,  read  in  the  light  of  this  extended  right  of 
way,  must  be  deemed  to  have  included  sJl  of  the  land  on  whidi  the 
hotel  building  was  to  stand  and  so  much  of  the  adjoining  open  space 
appurtenant  thereto  as  was  owned  by  the  lessors,  and  Siat,  because 
defendants  claimed  title  through  a  deed  made  by  Noyes,  the  original 
lessee,  during  the  pendency  of  the  lease,  they  were  estopped  to  deny 
plaintiff's  title  or  possession. 

It  is  entirely  unnecessary  to  consider  the  extent  of  a  tenant's  estop- 
pel, inasmuch  as  we  cannot  concur  in  this  interpretation  of  the  lease 
of  1859.    The  description  of  the  premises  thereby  let  is  clear  and  cer- 
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tain.  There  is  no  ambiguity  of  any  kind.  Only  the  south  line  of  the 
Terre  Haute,  Alton  &  St.  Louis  Railroad's  right  of  way  as  originally 
established  runs  parallel  to  the  center  line  and  in  a  southwesterly  di- 
rection. The  south  line  of  the  property  described  in  the  1855  deed 
runs  due  east  and  west.  That  the  railroad,  in  1855,  had  acquired  title 
to  the  strip  now  in  question,  adjoining  its  right  of  way  on  the  south, 
and  that  the  hotel  was  located  on  both  the  strip  and  the  right  of  way, 
furnish  no  sufficient  reason  to  construe  the  clear  and  unambiguous  lan- 
guage of  the  lease,  so  as  to  include  therein  either  this  entire  strip  out- 
side of  the  original  right  of  way  or  even  so  much  thereof  as  was  cov- 
ered by  the  hotel  building. 

The  failure  to  include  this  strip  in  the  lease  may  have  been  due  to 
the  acquiescence  of  the  railroad  in  Noyes'  view,  as  testified  to  by  him 
in  1870,  in  the  course  of  the  proceedings  above  referred  to,  namely, 
that  he  had  deeded  this  north  part  of  block  116  to  the  railroad  for  a 
freight  house,  and  as  this  had  been  removed  before  he  agreed,  in  1856, 
to  convey  the  block  to  Radcliffe,  the  title  thereto  had  reverted  to  him. 
But  it  is  idle  to  speculate  on  the  reasons  which  influenced  the  parties 
to  exclude  the  strip  from  the  lease.  It  suffices  that  plaintiff  has  failed 
to  prove  tiiat  Noyes  was  its  lessee  as  to  the  property  in  suit,  or  that  it 
was  in  possession  thereof  in  1913.  The  evidence  however,  goes  fur- 
ther; it  demonstrates  that  neither  in  1859  nor  at  any  time  thereafter, 
prior  to  1910,  did  the  railroad  in  any  manner  whatsoever  assert  any 
right  in  and  to  the  strip.  Even  in  1899,  when,  on  the  expiration  of  the 
lease,  it  demanded  possession,  and  in  1900,  when  it  executed  a  new 
lease  for  a  nominal  consideration,  terminable  on  30  days'  notice,  it 
adopted  the  same  description  of  the  premises  as  in  1859.  Its  own 
official  annual  schedules  of  property  in  Coles  county  and  its  maps  fail 
to  include  this  strip  as  part  of  its  right  of  way  or  property.  Indeed,  • 
the  description  of  the  right  of  way  as  100  feet  wide  necessarily  ex- 
cludes it  as  part  thereof. 

Concededly  a  tenant  is  not  estopped  from  contesting  his  landlord's 
title  to  property  adjoining  the  leased  premises,  or  from  acquiring  title 
thereto  by  adverse  possession.  Whatever  may  be  said  of  the  earlier 
deeds  in  defendants'  chain  of  title,  at  least  as  early  as  the  deed  from 
Moulton  to  Messer,  in  1880,  this  distinction  between  the  leasehold  in- 
terest in  the  right  of  way  and  the  fee  simple  in  the  strip  in  question 
is  clearly  stated.  From  that  time  on,  if  not  before,  as  the  evidence 
abundantly  proves,  defendants  and  those  under  whcmi  they  claim  not 
only  had  actual,  notorious,  exclusive,  and  continuous  possession,  but 
they  held  it  adversely  to  the  plaintiff,  under  an  express  claim  and  color 
of  title.  The  lessee  under  the  1900  lease  and  his  assignee  testify  that 
they  were  also  the  lessees  of  Messer  as  to  the  strip  in  question,  and 
that,  while  paying  rental  to  the  railroad  for  so  much  of  the  hotel  prop- 
erty as  is  located  on  the  right  of  way  described  in  the  lease,  they  also 
paid  rental  to  Messer  and  his  grantees  for  the  use  of  the  property  here 
in  question. 

Within  two  or  three  years  before  this  suit  was  brought  a  portion  of 
the  building  located  on  the  strip  in  question  was,  however,  for  the  first 
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time  used  by  the  plaintiff  railroad ;  at  that  time,  the  west  part  of  the 
building,  marked  on  the  Shinn  map  "Baggage  Room,"  was  rebuilt  as 
there  shown,  extending  beyond  the  right  of  way  onto  block  116.  Ex- 
cept as  to  this  part,  the  record  fails  clearly  to  disclose  who  was  in  the 
actual  possession  of  the  hotel  building  at  the  time  this  suit  was  brought. 
The  last  assignment  of  the  1900  lease  testified  to  was  made  in  1910. 
The  assignee  therein  was  not  a  witness,  and  it  does  not  appear  whether 
or  not  he  ever  held  that  part  of  the  hotel  building  that  was  on  block 
116  as  defendants'  tenant,  or  whether  he  continued  in  possession  of  any 
of  the  property.  The  evidence  does,  however,  prove  that  the  land  be- 
tween the  hotel  building  and  the  lots  in  that  block  was  in  the  actual 
possession  of  defendants. 

As  plaintiff,  therefore,  has  not  only  failed  to  prove  its  actual  pos- 
session of  the  property  in  question  at  the  time  it  began  these  proceed- 
ings, but  is  also  barred  by  laches  and  limitations  from  asserting  as 
against  these  defendants  any  title  under  the  1855  deed,  the  decree  must 
be  reversed,  and  the  cause  remanded,  with  directions  to  dismiss  the 
bill  for  want  of  equity.  And,  as  defendants  concede  that  under  these 
circiunstances  no  relief  can  be  granted  on  the  answers  as  cross-bills, 
they,  too,  will  be  directed  to  be  dismissed,  but  without  prejudice. 

And  it  is  so  ordered. 


(239  Fed.  814) 

ERIE  &  M.  RT.  &  NAV.  CO.  v.  DUNSEITH  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    February  16,  1917.) 

No.  2849. 

1.  Adiobalty  ^=»118 — ^Appeal — Review  of  Findings  of  Fact. 

A  flndinfc  of  fact  by  the  District  Judge  in  an  admiralty  suit,  based 
upon  testimony  taken  in  open  court,  should  be  accepted  by  the  appellate 
court,  unless  the  evidence  clearly  preponderates  against  it 

[Ed.  Note. — For  other  cases,  see  Admiralty,  Ont  Dig.  §§  758-775,  794.] 

2.  Towage  ^=»11(5)— Liabiutt  fob  Loss  of  Tow-^Neqligent  Navigation. 

A  finding  by  the  trial  court  that  a  steamer  having  a  barge  in  tow  was 
In  fault  for  the  stranding  of  herself  and  barge  on  the  south  shore  of 
Lake  Superior  in  a  fog,  for  failure  under  the  circumstances  to  take 
soundings,  which  would  have  shown  that  she  was  several  miles  nearer 
the  shore  than  her  master  supposed,  held  sustained  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  T6wage,  Cent.  Dig.  §  17.] 

3.  Towage  ^=»11(5) — Liabimtt  fob  Loss  of  Tow — ^Pboximate  Cause  of  Loss 

— Stbanding. 

The  loss  of  the  cargo  of  a  barge  while  aground  in  Lake  Superior,  where 
she  had  been  stranded  through  the  negligent  navigation  of  the  towing 
steamer  in  a  fog,  caused  by  her  breaking  up  In  a  storm  which  arose  with- 
in an  hour  after  she  went  agroimd,  held  the  proximate  result  of  the 
stranding,  in  view  of  the  fact  that  storms  on  that  lake  so  often  follow 
foggy  weather. 

[Ed.  Note. — For  other  cases,  see  Towage,  Cent  Dig.  §  17.] 

4.  Towage  ^=»12(1) — Stbanding  of  Tow — Contbibutoby  Fault  of  Tow. 

A  barge  in  tow  of  a  steamer  held  not  chargeable  with  contributory 
fault  for  her  stranding  in  a  fog,  because  she  starboarded   after  the 

ig-^iTnr  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Steamer  struck,  instead  of  porting,  as  signaled  her  by  the  steamer;  the 
action  having  been  taken  in  extremis. 
[Ed.  Note. — For  other  cases,  see  Towage,  Cent  Dig.  §}  24-26.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern EHstrict  of  Michigan ;  Arthur  J.  Tuttle,  Judge. 

Suit  in  admiralty  by  John  Dunseith  and  others  against  the  Erie  & 
Michigan  Railway  &  Navigation  Company.  Decree  for  libelants,  and 
respondent  appeals.    Affirmed. 

F.  S.  Masten,  of  Cleveland,  Ohio,  for  appellant. 

G.  B.  Perry,  of  Detroit,  Mich.,  for  appellees. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  UOlr 
LISTER,  District  Judge. 

KNAPPEN,  Circuit  Judge.  The  steamer  M.  T.  Greene,  owned  by 
appellant,  while  towing  the  barge  Allegheny,  owned  by  the  individual 
appellees,  went  upon  a  sand  bar  on  the  south  shore  of  Lake  Superior. 
The  barge  also  grounded  and  was  wrecked,  the  cargo  becoming  a  total 
loss.  The  appeal  is  from  a  final  decree  adjudging  the  streamer  solely 
at  fault,  for  loss  of  both  barge  and  cargo.  The  appellee  insurance 
company  is  the  insurer  of  the  barge's  cargo. 

We  accept  the  findings  of  the  District  Judge  as  to  the  course  and 
general  features  of  the  steamer's  navigation,  based  upon  the  testimony 
of  her  navigators.  The  substance  of  those  conclusions  is  this:  The 
steamer,  which  was  loaded  with  lumber,  left  Duluth  on  June  4,  1913, 
with  the  barge  in  tow,  likewise  so  loaded,  and  took  the  inside  course 
between  Keeweenaw  Point  and  Gull  Rock  at  about  4 :30  o'clock  on  the 
afternoon  of  the  next  day,  then  taking  a  course  southeast  by  east.  At 
about  9:30  p.  m.,  just  after  passing  Stannard  Rock  (which  lies  to  the 
eastward  of  the  taken  course),  the  weather  became  thick  and  foggy; 
there  was,  however,  no  wind  to  speak  of.  When  the  fog  was  encoun- 
tered, speed  was  checkec)  from  7  miles  to  about  6  miles  per  hour,  and 
the  same  course  followed  until  about  11 :50  p.  m.,  when  it  was  changed 
to  east  by  north  by  one-half  north.  This  latter  course  was  followed 
imtil  6:10  a.  m.  of  the  6th,  when  the  course  was  changed  to  east,  be- 
ing continued  until  8 :45  a.  m.,  when  it  was  changed  to  southeast  by  east 
by  three-fourths  east.  The  weather  continued  thick  and  foggy.  At 
about  9 :30  a.  m.  the  steamer  picked  up  the  Caribou  whistle  from  the 
northerly.  At  12:15  p.  m.  she  ported  a  point  for  the  purpose  of  run- 
ning more  to  the  southward  to  pick  up  the  Crisp  Point  signal ;  Crisp 
Point  being  about  14  miles  westerly  of  Whitefish  Point,  which  is  at  the 
entrance  of  Whitefish  Bay,  the  latter  communicating  with  the  head  of 
St.  Mary's  river.  After  sailing  the  last-stated  course  about  50  minutes, 
and  thus  at  about  1 :05  p.  m.,  the  Crisp  Point  signal  was  picked  up. 
The  steamer  then  starboarded  a  point,  intending  thereby  to  come  back 
on  the  supposed  Whitefish  Point  course,  viz.,  southeast  by  east  by 
three- fourths  east,  continuing  on  the  latter  course  1  hour  and  25  min- 
utes, and  until  about  2 :30  p.  m.,  when  in  the  fog,  which  still  continued, 
she  went  on  a  sand  bar  about  5  miles  east  of  Crisp  Point  and  9  miles 
west  of  Whitefish  Point.    The  barge  also  immediately  ran  on  the  bar. 
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and  despite  the  efforts  of  the  steamer  and  of  the  life-saving  crews 
could  not  be  released.  Up  to  this  tiine  the  wind  had  been  light ;  but 
soon  after  the  barge  went  aground  a  strong  wind  came  up,  followed 
by  a  heavy  sea,  which  continued  during  the  night  and  part  of  the  fol- 
lowing day,  resulting  in  the  wrecking  of  the  barge  and  the  loss  of  her 
cargo. 

There  is  no  room  for  doubt  that  the  steamer's  running  aground  re- 
sulted directly  from  her  navigator's  mistaken  belief  that  when  she 
picked  up  the  Crisp  Point  signal  she  was  about  9  miles  to  the  north- 
erly of  that  point,  whereas  in  fact  she  was  but  about  2  miles  away. 
This  mistake  as  to  location  doubtless  resulted  from  inexact  knowledge 
of  the  actual  speed  at  all  times,  as  applied  to  the  courses  run.  Had 
the  steamer  then  been  where  her  navigators  thought  she  was,  the  change 
of  course  then  made  would  have  carried  her  safely  past  Whitefish 
Point.  In  her  actual  location,  the  course  taken  was  bound  to  fetch 
her  up  on  the  south  shore  before  reaching  that  point.  The  suggestion 
that  the  mistake  as  to  location  was  due  to  a  deflection  of  the  compass 
needle,  caused  by  shore  attraction,  has  no  substantial  basis  in  the  rec- 
ord. 

Numerous  faults  are  charged  against  the  steamer  including  the 
criticisms  that  she  was  not  properly  ofiicesed  and  manned;  that  she 
was  negligent  in  proceeding  at  so  nearly  full  speed  in  a  fog;  that  she 
had  no  log,  and  thus  no  means  of  knowing  accurately  how  far  she  was 
running  on  a  given  course ;  also  that  she  was  negligent,  under  the  cir- 
cumstances presented,  in  not  taking  soundings  to  ascertain  her  exact 
location. 

[1]  1.  The  Steamer's  Fault.  With  respect  to  each  of  the  faults  al- 
leged against  the  steamer,  except  the  failure  to  take  soundings,  the 
District  Judge  either  found  in  favor  of  the  steamer  or  thought  it  un- 
necessary to  decide  the  question.  After  an  elaborate  consideration  of 
the  testimony,  all  of  which  was  taken  in  open  court  and  under  active 
participation  therein  on  the  part  of  the  District  Judge,  the  latter  reach- 
ed the  conclusion  that,  although  the  steamer  was  not  negligent  in  not 
knowing  where  she  was  before  hearing  the  Crisp  Point  signal,  nor  in 
misjudjg^ng  the  distance  of  the  s<5und  of  the  whistle,  yet  that  under 
the  existing  circumstances  due  care  and  prudence  required  that  her 
navigators  take  careful  soundings,  and  that  soundings  would  have 
clearly  disclosed  the  fact  that  the  steamer  was  not  where  her  navigators 
thought  she  was,  and  would  have  indicated  that  she  was  close  to  the 
south  shore.  This  conclusion  of  the  District  Judge,  that  the  steamer 
was  so  in  fault,  reached  after  a  hearing  of  the  character  stated,  should 
be  accepted  by  us,  unless  the  evidence  clearly  preponderates  against  it. 
City  of  Cleveland  v.  Chisholm  (C.  C.  A.  6)  90  Fed.  431,  434,  33  C.  C.  A. 
157;  Monongahela,  etc.,  Co.  v.  Hurst  (C.  C.  A.  6)  200  Fed.  711,  119 
C.  C.  A.  127;  Pugh  v.  Snodgrass  (C.  C.  A.  6)  209  Fed.  325,  126  C.  C. 
A.  251.  The  evidence  does  not  so  preponderate;  but,  on  the  contrary, 
after  a  careful  consideration  of  the  testimony,  we  are  affirmatively  im- 
pressed that  the  conclusion  reached  by  the  trial  judge  was  correct 

[2]  The  prominent  considerations  which  moved  the  court  to  this 
conclusion  are  these :  The  recognized  tmcertainty  of  soimd  in  a  fog  as 
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a  guide  in  determining,  not  only  distance,  but  direction;  that  after 
picking  up  the  Crisp  Point  signal  the  steamer's  navigators  continued  to 
hear  it ;  that  they  ran  1  hour  and  25  minutes  after  hearing  the  Crisp 
Point  whistle,  listening  all  the  while  for  the  Whitefish  Point  signal,  but 
unable  to  pick  it  up ;  that  for  about  2^^  hours  they  had  not  heard  the 
sound  of  any  other  boat,  although  they  had  met  a  number  before ;  that 
under  these  circtunstances  due  prudence  would  have  put  the  steamer's 
navigators  on  their  guard,  and  caused  them  to  so  far  suspect  that  the 
actual  location  was  not  what  they  supposed  it  to  be  as  to  require  them, 
in  the  fog,  to  take  soundings.  At  6  miles  an  hour,  the  steamer  must 
have  run  in  1  hour  and  25  minutes  at  least  7  miles  on  the  last  course. 
Assuming  that  the  signal  was  picked  up  at  the  close  of  the  50-minute 
course,  had  the  steamer  been  where  her  master  supposed  she  was,  she 
would  have  been  within  7  miles  or  so  from  Whitefish  Point  at  the  time 
she  grounded.  Captain  Mcintosh,  defendant's  expert  navigator,  tes- 
tified that  if  he  had  gone  7  miles  abreast  of  Crisp  Point  and  had  not 
picked  up  Whitefish  Point  he  would  be  uneasy  and  would  have  used  his 
lead,  and  had  he  found  but  6  or  7  fathoms  of  water  (as  would  have 
been  the  case  here)  he  would  have  known  that  he  was  close  to  the 
beach  and  would  have  pulled  off  to  the  northward.  The  chart  effectu- 
ally bears  out  the  conclusion  that  the  soundings  would  have  shown 
that  the  steamer  was  off  her  course,  for,  as  the  District  Judge  found, 
on  the  regular  Whitefish  Point  course  there  was  no  point  at  which 
the  soundings  would  have  shown  as  little  as  6  or  7  fathoms,  and  while 
for  a  short  space  only  8  or  9  fathoms  would  have  been  shown,  in  the 
locality  generally  there  was  very  much  deeper  water.  The  fact  that  the 
master  of  the  barge  had  the  same  supposition  as  held  by  the  steam- 
er's officers  as  to  tiie  actual  location  when  the  Crisp  Point  signal  was 
picked  ut)  is  not  highly  significant  on  the  question  of  the  steamer's 
fault.  The  latter,  not  the  barge,  was  charged  with  the  duty  of  navi- 
gation; the  barge  was  under  the  steamer's  control,  and  was  at  the  rear 
of  the  steamer  by  the  length  of  a  long  towline,  and  had  nothing  to  do 
with  her  navigation.  Without  more  elaborate  discussion  of  details, 
and  without  passing  upon  the  other  questions  of  fault  alleged,  we  have 
no  difficulty  in  affirming  the  conclusion  of  the  District  Judge  that  the 
steamer  was  negligent  at  least  with  respect  to  the  fault  just  discussed. 
[3]  2.  Appellant  contends  that  the  damage  to  the  barge  and  cargo 
was  not  the  direct  and  proximate  result  of  the  stranding,  but  was  due  to 
a  subsequent  independent  and  self-operating  cause,  viz.,  the  interven- 
tion of  the  storm  and  heavy  sea.  We  cannot  agree  with  this  conten- 
tion. We  think  that,  under  the  circumstances  presented  here,  the  loss 
of  the  barge  and  cargo  must  be  held  to  have  been  the  natural  and  prox- 
imate result  of  the  stranding.  As  pertinently  said  by  the  District 
Judge: 

'^Storms  are  so  common  on  Lake  Superior  and  so  often  foUow  foggy  weather, 
stranding  so  often  results  in  the  destruction  of  vessels  by  storm,  that  it 
seems  to  me  that  we  must  say  that  to  strand  may,  and  is  likely  to,  subject  to 
destruction  by  the  waves." 

The  case  differs  radically  from  Northwest  Transportation  Co.  v. 
Boston  Marine  Ins.  Co.   (C.  C.)  41   Fed.  793,  cited  by  appellant, 
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where  in  a  suit  upon  a  policy  of  marine  insurance  the  voluntary  scut- 
tling of  the  stranded  ship  by  her  master,  to  avoid  the  consequences  of 
a  heavy  storm  which  arose  several  hours  after  the  stranding,  was  held, 
under  a  construction  of  the  contract  of  insurance,  not  to  be  the  prox- 
imate result  of  such  stranding.  The  only  damage  was  that  directly  re- 
sulting from  the  scuttling.  As  recognized  in  the  case  referred  to,  the 
particular  facts  and  circumstances  in  each  ca^e  largely  control  and  de- 
termine the  application  of  the  rule  of  proximate  cause.  Here,  while 
there  was  but  a  slight  wind  at  the  time  the  barge  went  aground,  the 
wind  and  sea  not  unnaturally  to  be  anticipated  came  up  very  soon  (per- 
haps half  an  hour)  after  the  stranding,  and  directly  caused  the  break- 
ing up  of  the  barge  and  the  loss  of  the  cargo.  We  agree  with  the  Dis- 
trict Judge  that  the  barge  is  not  shown  to  have  been  unseaworthy, 
having  in  view  the  season  and  the  character  of  her  cargo. 

[4]  3.  Appellant  suggests  that  the  barge  was  also  at  fault  for  run- 
ning aground,  in  that  tihe  steamer,  at  the  time  she  went  on  the  bar, 
signaled  the  barge  to  starboard ;  and  that,  had  the  signal  been  obeyed, 
the  barge  would  have  gone  into  good  water,  but  that  she  ported,  and 
so  ran  directly  on  the  bar.  Assuming  for  the  purposes  of  this  opinion, 
that  the  signal  to  starboard  was  both  given  and  received  seasonably 
(although  that  is  not  entirely  clear),  we  lliink  the  District  Judge  rightly 
held  that  in  the  crisis  presented,  including  the  fog  and  danger  of  col- 
lision with  the  steamer,  the  barge  cannot  be  held  legally  at  fault  for 
the  maneuver.  .Had  she  made  no  use  whatever  of  her  helm,  she  would 
have  gone  upon  the  bar;  the  only  difference  seems  to  be  that,  as  the 
helm  was  used,  she  went  on  practically  at  right  angles ;  and  it  is  not 
clear  that  as  she  was  headed,  and  in  her  nearness  to  the  bar,  starboard- 
ing would  have  prevented  grounding. 

The  decree  of  the  District  Court  is  affirmed. 


(239  Fed.  818) 

MURRAY  V.  SIOUX  ALASKA  MINING  CO.  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  13,  1917.) 

No.  2656. 

1.  Fraudulent  Conveyances  ^=:»241(2) — Condition   Pbegedknt — Judqmknt 

AT  Law — Local  Statute. 

The  rule  that  a  creditors*  bill  cannot  be  maintained  to  set  aside  a 
fraudulent  conveyance  until  the  creditor  has  reduced  his  claim  to  judg- 
ment and  had  execution  issued  thereon,  which  is  returned  unsatisfied,  is 
modified,  where  the  statutes  of  the  state  or  territory  have  created  new 
rights,  to  the  extent  that  federal  courts  wm  enforce  such  rights,  either  at 
law,  or  in  equity,  or  in  admiralty,  as  their  nature  may  require. 

[Ed.  Note.— -For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  {{ 
697-704.] 

2.  Fraudulent  Conveyances  ^=:»241(2) — Condition  Pbecedeno: — Judgment 

AT  Law — Necessity. 

Where  a  mining  company,  admittedly  indebted  to  plaintiff,  was  in- 
solvent, and  had  fraudulently  transferred  its  only  property  to  a  non- 
resident trustee  to  prevent  plaintiff  from  enforcing  his  claim,  equity  will 
grant  relief  to  plaintiff  against  the  proceeds  on  a  sale  of  the  property  by 
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the  trustee,  without  requiring  him  to  go  through  the  useless  form  of 
settling  the  yalidity  of  his  claim  by  an  action  at  law. 

[Ed.  Note.--For  other  cases,  see  Fraudulent  CJonveyances,  Cent.  Dig.  §§ 
6&7-701] 

3.  Creditobs'  Suit  ^s»26 — ^Pabtibs  ^=5>80(6) — ^Nonjoindbb  of  Otheb  Cbedi- 

tOBfl — Effect. 

The  failure  of  a  creditor  to  bring  his  creditors'  bill  on  behalf  of  other 
creditors  does  not  render  the  bill  generally  demurrable,  but  at  most  is  a 
defect  of  parties  plaintiff,  which  can  be  questioned  only  by  special  de- 
murrer, or  perhaps  by  answer. 

[Ed.  Note.— For  other  cases,  see  Creditors'  Suit,  Cent  Dig.  ||  114,  117 ; 
Parties,  Cent  Dig.  §§  126-128,  130,  131.] 

4.  Injunction  ^=»136(2>— Tempobary  Injunction — Right  to  Relief. 

Where  an  insolvent  debtor  had  conveyed  its  only  property  to  a  non- 
resident, who  had  contracted  to  sell  it  to  resident  purchasers,  a  creditor, 
on  filing  a  creditors'  bill,  is  entitled  to  a  temporary  injunction  to  restrain 
the  purchasers  from  paying  to  the  trustee  the  purchase  price. 

[Ed.  Note. — ^For  other  cases,  see  Injunction,  Cent.  Dig.  §  306.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Sec- 
ond Division  of  the  District  of  Alaska ;  J.  R.  Tucker,  Judge. 

Suit  by  Collin  Murray  against  the  Sioux  Alaska  Mining  Company 
and  others.  Judgment  for  defendants,  and  plaintiff  appeals.  Reversed 
and  remanded. 

The  plaintiff,  Murray,  sued  the  defendants,  Sioux  Alaska  Mining  Company, 
called  Mining  Company,  and  Hastings  Creek  Dredging  Company  and  H.  M. 
Smith,  and  the  Hastings  Creek  Dredging  Company  and  Joseph  Belleview,  al- 
leging: That  between  March,  1910,  and  May,  1912,  at  the  instance  of  the  Min- 
ing Company,  he  performed  services  at  an  agreed  and  reasonable  value,  and 
advanced  money  for  the  defendant,  amounting  in  all  to  $3,895.93  and  interest. 
That  in  1912  the  Mining  Company  made  a  bill  of  sale  to  the  defendant  Smith 
of  a  certain  dredge  then  owned  by  the  Mining  Company  in  Alaska,  the  transfer 
being  made  as  security  to  Smith  for  the  payment  of  $5,500  borrowed  by  the 
Mining  Company  from  Smith  about  that  time.  That  subsequently  Smith  sold 
the  dredge  to  Knowles  and  Hansen  for  $15,000,  and  received  $6,000  on  accoimt, 
which  was  applied  by  Smith  in  payment  of  the  debt  of  the  Mining  Company  to 
Smith.  That  when  the  biU  of  sale  was  made  by  the  Mining  Company  to 
Smith  it  was  agreed  between  the  parties  thereto  that  Smith  should  act  as 
trustee  for  the  Mining  Company  and  hold  the  legal  title  by  the  biU  of  sale  for 
the  dredge,  and  that  aU  the  proceeds  from  the  sale  of  the  dredge  above  the 
sum  of  $5,500  should  be  paid  by  Smith  at  once  to  the  Mining  Company.  That 
when  the  bill  of  sale  to  Smith  was  made  the  Mining  Company  had  no  other 
property,  except  a  few  worthless  mining  claims,  which  plaintiff  alleges  have 
been  forfeited  or  abandoned,  and  that  the  Mining  Company  is  wholly  insolvent, 
except  for  this  equitable  interest  in  the  proceeds  to  arise  from  the  mortgage 
held  by  Smith  as  alleged.  That  in  December,  1914,  Smith,  in  an  action  against 
Knowles  and  Hansen,  obtained  a  decree  of  foreclosure  in  a  proceeding  to 
collect  the  balance  due  on  the  mortgage  already  described,  and  that  under 
execution  he  has  sold  all  of  the  interest  of  Knowles  and  Hansen  in  the 
dredge,  and  on  June  15,  1915,  he  purchased  at  marshars  sale  aU  of  the  in- 
terest of  Knowles  and  Hansen  in  the  dredge. 

Plaintiff  alleges:  That  Smith  was  acting  as  trustee  for  the  Mining  Com- 
pany, and  that  all  his  acts  were  authorized  by  and  conducted  in  behalf  of 
the  insolvent  corporation.  That  on  March  2,  1915,  Smith  in  his  own  name, 
but  acting  for  the  Mining  Company,  agreed  in  writing  with  the  defendant 
Belleview,  who  was  a(ting  for  himself  and  the  defendant  Hastings  Creek 
Dredging  Company,  to  pay  Smith,  for  the  Mining  Company,  $7,000  for  the 
dredge  as  soon  as  Smith  could  complete  the  foreclosure  proceedings  and  de- 
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liver  title  to  tbe  dredge.  That  Smith,  in  behalf  of  the  Mining  Company,  la 
about  to  deliver  possession  and  title  of  the  dredge  to  Belleview  and  the 
Hastings  Creek  Dredging  Company,  who  were  about  to  pay  Smith  for  the 
Mining  Company  $7,000.  That  Smith  is  a  nonresident  of  Alaska,  but  that  all 
other  defendants  are  within  the  Jurisdiction  of  the  court.  That  the  Mining 
Company  deliberately  and  fraudulently  selected  Smith  as  its  trustee  in  order 
to  prevent  the  plaintiff  from  compelling  Smith  to  account  in  the  district  where 
the  dredge  is  located  and  that  because  defendant  has  no  property,  except  what 
It  has  placed  in  the  name  of  Smith,  plaintiff  cannot  reach  the  Mining  Company 
by  any  legal  process.  That  it  is  impossible  to  attach  the  proceeds  of  the  bill 
of  sale,  unless  the  court  will  restrain  Belleview  and  the  Hastings  Creek  Dredg- 
ing Company  from  paying  the  moneys  described  to  Smith  or  the  Mining  Com- 
pany. That  it  would  be  useless  for  plaintiff  to  begin  and  maintain  an  action  at 
law  against  the  Mining  Company,  because  of  its  insc^vency,  except  for  the 
equitable  claim  to  the  fund  above  referred  to.  That  because  of  these  facts, 
plaintiff  files  this  creditors*  bill,  instead  of  an  action  at  law,  and  unless  the 
court  grants  plaintiff  an  injunction,  plaintiff  will  be  unable  to  obtain  r^ief 
against  the  Mining  Company.  The  prayer  is  for  a  judgment  against  the  Min- 
ing Company  for  $4,869.40,  together  with  interest;  for  injunction  pendente 
lite  restraining  Belleview  and  Hastings  Creek  Dredging  Company  from  paying 
Smith  the  consideration  for  the  transfer  and  sale  of  the  dredge;  that  Smith 
be  adjudged  the  trustee  of  the  Mining  Company;  and  on  final  hearing  that 
Smith  and  Belleview  and  the  Hastings  Creek  Dredging  Company  be  ordered 
to  pay  $7,000,  or  so  much  as  may  be  due  to  the  plaintiff,  in  the  registry  of 
the  court  to  satisfy  any  decree  obtained  by  plaintiff,  and  for  general  relief. 

Plaintiff  filed  a  motion  for  a  restraining  order  at  the  time  of  the  filing  of 
the  complaint,  and  supported  the  same  by  affidavit  of  William  A.  Gilmore, 
one  of  the  attorneys  for  plaintiff.  The  affidavit  tends  to  support  the  aver- 
ments of  the  complaint  and  refers  to  a  letter  (made  an  exhibit  to  the  affidavit) 
wherein  H.  S.  Sandvig,  who  was  secretary  of  the  Mining  Company,  states  that 
a  mortgage  on  the  dredge  was  given  to  Smith  when  the  company  made  a  $5,500 
loan,  and  that  the  dredge  was  turned  over  to  Smith  in  payment  of  the  loan, 
with  the  imderstanding  that  Smith  was  to  return  to  the  company  what  he  got 
above  the  indebtedness.  The  writer  of  the  letter  also  states  that  Smith  sold 
the  dredge  for  $15,000  and  had  received  $5,000.  The  court  granted  a  tem- 
porary restraining  order  and  order  to  show  cause.  The  defendants  Mining 
Company  and  Belleview  moved  to  dissolve  the  restraining  order,  and  de- 
murred to  the  complaint  for  lack  of  Jurisdiction  and  failure  to  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  Hearing  was  had  on  the  motion  and 
order. 

Belleview  stated:  That,  about  March  2,  1915,  he  "bargained"  with  Smith 
for  therpurchase  of  the  dredge,  and  before  the  beginning  of  the  action  paid 
Smith  $1,000  as  part  consideration,  and  gave  to  Smith  his  notes,  aggregating 
$6,000,  payable  to  Smith  or  order.  That  the  notes  are  a  consideration  paid  for 
the  dredge,  it  being  understood  between  affiant  and  Smith  that  good  title  to 
the  dredge  should  be  delivered  to  affiant  by  the  foreclosure  of  a  mortgage 
given  by  Knowles  and  Hansen,  that  the  mortgage  was  foreclosed,  and  that 
the  dredge  passed  to  the  possession  of  affiant.  That  all  the  dealings  affiant  had 
were  with  Smith  individually,  and  that  he  did  not  know  that  &nith  was 
trustee  for  the  Mining  Company,  or  that  the  Mining  Company  had  any  inter- 
est in  the  dredge  or  the  proceedings,  and  that  affiant  acted  in  the  best  of 
faith. 

Belleview  said  he  was  the  manager  of  the  Hastings  Creek  Dredging  Com- 
pany, and  on  March  2,  1915,  had  made  a  written  agreement  with  Smith.  The 
agreement  was  produced.  It  recites  that  whereas,  Smith  is  the  owner  and 
holder  of  a  chattel  mortgage  securing  the  payment  of  $15,000  by  Knowles  and 
Hansen  and  covering  the  dredge  involved  herein;  and  whereas,  default  had 
been  made  under  the  provisions  of  the  mortgage,  and  Smith  was  about  to 
foreclose;  and  whereas,  if  redemption  is  not  made,  Smith  will  procure  title 
to  the  mortgaged  property,  and  in  such  event  desired  to  sell  the  property  and 
Belleview  desired  to  buy:  It  was  agreed,  that  Smith  should  foreclose  and  upon 
getting  title  convey  to  Belleview,  and  that,  in  consideration,  Belleview  would 
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pay  to  Smith  $7,000,  $500  in  cash,  and  the  balance  at  subsequent  times,  as 
specified  in  the  agreement.  It  was  provided  that,  if  redemption  should  be  had, 
then  Smith  would  return  to  Belleview  all  moneys  which  Belleview  may  have 
paid  under  the  agreement.  On  March  4th  Belleview  transferred  his  interest 
in  the  contract  to  the  defendant  Hastings  Creek  Dredging  Company.  Belle- 
view said  he  had  dealt  with  Smith  individually,  and  did  not  know  whether  he 
was  trustee  or  not;  that  he  had  received  a  bill  of  sale  to  the  property,  with 
the  understanding  that  if  he  (Belleview)  did  not  make  the  payments  the  prop- 
erty should  revert  to  Smith;  that  he  had  given  a  mortgage  back  upon  the 
property  to  Smith  to  secure  notes. 

The  court  denied  injunction  pendente  lite,  vacated  the  restraining  order,  and 
sustained  the  demurrers  of  the  defendants  to  plaintiff's  complaint,  and  there- 
after dismissed  the  complaint  as  to  the  Mining  Company  and  Belleview,  and 
Murray  appeals. 

William  A.  Gilmore,  of  Seattle,  Wash.,  James  E.  Fenton,  of  San 
Francisco,  CaJ.,  and  T.  M.  Reed,  of  Nome,  Alaska,  for  appellant. 

G.  J.  Lomen,  of  Nome,  Alaska,  for  appellees  Sioux  Alaska  Min- 
ing Co.  and  Belleview. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  The 
established  rule  of  practice  in  equity  in  the  federal  courts  is  that  a 
creditors'  bill  cannot  be  maintained  to  set  aside  a  fraudulent  convey- 
ance until  the  creditor  has  reduced  his  claim  to  judgment  and  had 
execution  issued  thereon,  and  until  a  return  is  made  that  execution 
is  unsatisfied.  Scott  v.  Neely,  140  U.  S.  106,  11  Sup.  Ct.  712,  35  L. 
Ed.  358;  Gates  v.  Allen,  149  U.  S.  451,  13  Sup.  Ct.  977,  37  L.  Ed. 
804;  HoUins  v.  Iron  Co.,  150  U.  S.  371,  14  Sup.  Ct.  127,  37  L.  Ed. 
1113.  But  in  cases  where  the  statutes  of  the  state  or  territory  in 
which  the  action  is  commenced  have  created  rights  and  provided  for 
their  enforcement,  there  is  a  modification  to  the  extent  that  federal 
courts  will  enforce  and  administer  such  rights,  either  at  law  or  in  eq- 
uity or  in  admiralty,  as  the  nature  of  the  new  rights  may  require. 
Cowley  V.  Railroad  Co.,  159  U.  S.  569,  16  Sup.  Ct.  127,  40  L.  Ed. 
263;  Darragh  v.  H.  Wetter  Mfg.  Co.,  78  Fed.  7,  23  C.  C.  A.  609. 

By  section  833,  Compiled  Laws  of  Alaska,  it  is  provided  that  the 
distinction  between  actions  at  law  and  suits  in  equity,  and  the  forms 
of  all  such  actions  and  suits,  are  abolished,  and  there  shall  be  but 
one  form  of  action  for  the  enforcement  or  protection  of  rights  or  pre- 
vention of  private  wrongs,  which  is  denominated  a  "civil  action."  In 
Madden  v.  McKenzie,  144  Fed.  65,  75  C.  C.  A.  222,  it  was  held  that, 
while  this  statute  does  not  abolish  all  distinction  between  law  and 
equity  as  to  procedure,  it  has  the  effect  to  render  inapplicable  to  any 
complaint  the  objection  that  the  plaintiff  has  a  plain,  speedy,  and  ade- 
quate remedy  at  law. 

[2]  We  believe  plaintiff  makes  a  showing  for  equitable  relief.  It 
is  not  denied  that  the  Mining  Company  is  wholly  insolvent,  or  that  the 
claim  of  Murray  is  not  justly  owing.  Execution  would  be  of  no  avail 
as  against  the  Mining  Company.  In  such  cases  it  would  seem  not  to 
be  necessary  for  the  creditor  nrst  to  reduce  his  claim  to  a  judgment, 
and  it  is  to  be  accepted,  as  against  the  demurrer,  that  the  defendant 
Mining  Company  purposely  and  fraudulently  chose  Smith  as  trustee 
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in  order  to  prevent  Murray  from  compelling  Smith,  a  nonresident  out 
of  the  jurisdiction  of  Alaska,  to  account  in  the  courts  in  Alaska.  In 
such  a  case  equity  will  not  require  the  question  of  the  validity  of  the 
debt  due  by  the  Mining  Company  to  Smith  to  be  tried  out  in  an  ac- 
tion of  law,  for  it  would  be  useless  to  go  through  such  a  form.  Case 
V.  Beauregard,  101  U.  S.  688,  25  L.  Ed.  1004;  Wyman  v.  Wallace, 
201  U.  S.  230,  26  Sup.  Ct.  495,  50  L.  Ed.  738;  Tompkins  Co.  v.  Ca- 
tawba Mills  (C.  C.)  82  Fed.  780;  Adler  Goldman  Commission  Co.  v. 
Williams  (D.  C.)  211  Fed.  530;  Fraser  v.  Cole,  214  Fed.  556,  131  C. 
C.  A.  102.  The  property  sought  to  be  recovered  can  only  be  effec- 
tually reached  by  a  proceeding  in  the  nature  of  a  creditors'  bill,  where- 
by, as  part  of  the  relief  to  be  granted.  Smith  may  be  adjudged  to  be 
trustee  liable  to  account  under  his  trust. 

[3]  The  point  that  the  action  is  not  brought  on  behalf  of  appellant 
and  other  creditors  is  not  fatal  to  the  bill.  Tatum  v.  Rosenthal,  95 
Cal.  129,  30  Pac.  136,  29  Am.  St.  Rep^.  97.  At  most  there  would  be, 
a  defect  of  parties  plaintiff,  which  is  a  ground  of  special  demurrer, 
or  the  point  might  perhaps  be  presented  by  answer.  Morrison  v.  Blue 
Star  Navigation  Co.,  26  Wash.  541,  67  Pac.  244.  In  Birely's  Executors 
V.  Staley,  5  Gill  &  J.  (Md.)  432,  25  Am.  Dec.  303,  in  a  suit  in  equity  to 
vacate  conveyances,  two  creditors  joined  in  the  bill  of  complaint,  and 
it  was  urged  that  all  or  one  only  should  have  been  macje  party  com- 
plainant. The  court  held  that  that  was  a  mere  formal  objection,  and 
if  well  taken  might  have  been  removed  by  amending  the  bill.  The 
court  said: 

"Rules  of  pleading  in  equity  axe  not  governed  by  the  same  technicality  as 
to  matters  of  form  that  controls  proceedings  at  law.  Courts  of  equity  loc* 
to  substance,  not  form.  The  distinction,  then  (if  it  exist  at  aU,  wliich  we 
cannot  admit),  is  a  mere  matter  of  form ;  nothing  in  reason  or  substance  can 
be  urged  in  its  support.  If  one  of  many  creditors  proceed,  and  be  successful, 
the  fund  is  retained  in  chancery  until  all  the  creditors  are  notified  to  come  in 
and  assert  their  claims.  The  same  practice  prevails  on  Uke  proceeding  by 
two." 

[4]  We  think,  too,  that  injunction  pendente  lite  should  be  issued 
restraining  defendants  Belleview  and  Hastings  Creek  Dredging  Com- 
pany from  paying  defendant  Smith  the  consideration  for  the  transfer 
and  sale  of  the  dredge  involved  until  further  order  of  the  District 
Court. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with  direc- 
tions to  overrule  the  demurrer  and  require  an  answer ;  and  the  order 
of  the  District  Court,  vacating  the  temporary  restraining  order,  is  set 
aside,  and  the  District  Court  is  directed  to  grant  a  temporary  restrain- 
ing order  pendente  lite. 

Reversed  and  remanded. 
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(289  Fed.  823)  v 

OCEAN  S.  S.  00.,  Limited,  v.  UNITED  STATES  STEEL  PRODUCTS  OO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  9,  1917.) 

No.  91. 

1.  Shipping  ($=>145 — Cabbiage  of  Goods — Right  to  Fbeight — ^Bill  of  Lad- 

ing. 

Under  a  contract  for  shipment  of  goods  freight  prepaid,  where  the  dock 
receipts  for  the  goods,  given  when  they  were  delivered  to  the  ship,  stated 
that  they  were  accepted  for  shipment  subject  to  the  provisions  of  the 
line's  usual  bills  of  lading,  and  those  bills  of  lading  provided  that  the 
freight  should  be  paid  on  delivery  of  bills  of  lading,  but  the  goods  were 
damaged  by  fire  after  loading,  but  before  the  delivery  of  the  bills  of  lad- 
ing, and  before  it  sailed,  the  delivery  of  bills  of  lading,  on  which  was 
stamped  a  statement  that  the  goods  had  been  received  in  good  order,  but 
had  been'  damaged,  and  were  liable  for  general  average  and  special  dam- 
ages, was  not  a  compliance  with  the  requirement  for  the  delivery  of  bills 
of  lading,  which  was  a  condition  precedent  to  the  right  to  recover  the 
freight. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent.  Dig.  {{  226,  502-505.] 

2.  Shipping   ($=>100 — ^Bills   of  Lading — Deliveby— Pbbvious   Damage   to 

Goods. 

The  delivery  by  a  carrier  of  ordinary  bills  of  lading,  reciting  that  the 
goods  were  received  in  good  condition,  which  were  dated  as  of  the  date 
when  the  goods  were  delivered  to  the  ship,  at  which  time  the  bill  of  lading 
was  due,  is  not  a  fraud  or  misstatement  for  which  the  carrier  would  be 
liable  to  subsequent  holders  of  the  bills,  though  between  the  delivery  of 
the  goods  and  the  actual  issuance  of  the  bills  of  lading  the  goods  had  been 
danmged  by  fire  on  the  ship. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  {{  225,  226,  414- 
419.] 

3.  Shipping  ($=>145 — ^Bill  of  Lading— Prepayment  of  Fbeight. 

A  bill  of  lading,  providing  that  freight  shall  be  paid  by  the  shippers  on 
delivery  of  bills  of  lading,  and  that  prepaid  freight  Is  to  be  considered  as 
earned  on  shipment  of  the  goods  and  Is  to  be  retained  by  the  shipowner, 
vessel  or  cargo  lost  or  not  lost,  must  be  construed  as  a  whole,  and,  while 
prepaid  freight  might  be  construed  as  earned  on  the  delivery  of  the  goods 
to  the  ship,  the  ship  could  not  demand  payment  of  the  freight  until  it 
delivered  or  tendered  the  bills  of  lading. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent.  Dig.  §§  226,  502-505.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Four  separate  libels  by  the  Ocean  Steamship  Company,  Limited, 
against  the  United  States  Steel  Products  Company.  Decree  for  re- 
spondent in  libel  No.  1,  and  libelant  appeals.    Affirmed. 

The  following  is  the  opinion  of  Smith,  District  Judge,  in  the  court 
below : 

These  are  all  libels  In  personam,  filed  May  10,  1916,  by  the  libelant,  to  re- 
cover from  the  respondent  the  freight  on  certain  shipments  by  the  respondent 
on  the  steamer  Elurymachus  from  New  York  to  Hong  Kong.  The  respondent 
has  appeared  and  answered,  and  the  causes  have  been  heard  together  upon  the 
pleadings,  with  the  exhibits  thereto,  and  an  agreed  statement  of  facts.  The 
facts  in  the  causes  are  as  follows: 

On  February  1, 1916,  the  respondent  agreed  to  ship  and  the  libelant  to  trans- 
port from  New  York  to  Hong  Kong  the  articles  mentioned  in  the  libels  and 

^s»For  oUior  cases  see  same  topic  &  KEY-NUMBER  \b  all  Key-Numbered  LMgests  ft  Indexes 
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that  the  freight  would  he  prepaid.  No  more  specific  agreement  concerning  the 
freight  seems  to  have  been  made  than  that  It  "would  be  prepaid,"  but  the  re- 
spondent had  previously  made  nunrerous  shipments  of  other  merchandise  on 
libelant's  line  of  steamers  and  accepted  therefor  the  libelant's  usual  form  of 
bill  of  lading  which  contained  the  provisions:  "Freight  for  the  said  goods  to 
be  paid  by  the  shippers  In  New  York,  on  delivery  of  bills  of  lading,  in  cash 
without  deduction,"  and  "prepaid  freight  Is  to  be  considered  as  earned  on 
shipment  of  the  goods  and  Is  to  be  retained  by  the  shipowner,  vessel  or  cargo 
lost  or  not  lost,  or  If  there  be  a  forced  interruption  or  abandonment  of  the 
voyage  at  a  port  of  distress  or  elsewhere." 

On  the  11th  of  February,  1916,  the  goods  referred  to  In  the  fourth  libel,  and 
on  the  23d  of  February,  1916,  the  goods  referred  to  In  the  three  first-mentioned 
libels,  were  delivered  by  respondent  and  received  by  libelant  on  the  pier  known 
as  Pier  3,  Bush  Terminals,  In  Brooklyn.  The  method  of  delivery  in  each  case 
was  that  the  respondent  applied  for  and  received  from  the  libelant  an  order 
directing  Its  receiving  clerk  for  the  steamship  Eurymachus  to  receive  from 
the  respondent  the  goods  mentioned  In  the  order.  This  order  contained  a 
statement  that  It  was  Issued  upon  certain  terms  and  conditions,  which  are 
not  material  in  these  cases,  but  contained  the  following  marginal  note:  "Ship- 
per must  use  Indra  Line  receipts.  Send  bills  of  lading  to  our  offices  immedi- 
ately on  receiving  the  receipt  from  dock."  Upon  receiving  this  order  or  per- 
mit, and  on  the  same  day,  the  respondent  delivered  the  merchandise  mention- 
ed In  the  order  to  the  receiving  clerk  at  the  dock,  and  thereupon  received  from 
the  receiving  clerk  a  receipt  headed  "Indra  line.  Limited,"  declaring  that 
the  merchandise,  giving  the  marks,  numbers,  packages,  and  contents,  had  been 
received  in  apparent  good  order  and  condition  to  await  shipment  on  steamship 
Eurymachus.  The  receipt  further  contained  a  notice  that  the  goods  "are  ac- 
cepted for  shipment  subject  to  provisions  of  line's  usual  bill  of  lading  and 
this  receipt  to  be  exchanged  for  such  bill  of  lading." 

About  February  26,  1916,  all  of  the  merchandise  referred  to  in  the  four 
libels,  being  then  in  the  sanfe  apparent  good  order  and  condition,  were  stowed 
on  board  the  steamship  Eurymachus,  but  respondent  was  not  then  Informed  of 
the  actual  date  when  the  merchandise  was  placed  on  board.  For  a  long  pe- 
riod anterior  to  the  present  controversies  it  had  been  the  customary  course  of 
dealing  between  the  parties  that  the  libelant  would  furnish  the  respondent 
with  blank  forms  of  its  bills  of  lading,  and  for  the  respondent  at  its  conven- 
ience to  fill  up  the  blanks  in  these  forms,  and  after  the  shipment  deliver  up 
the  receiving  clerk's  dock's  receipt  to  Ubelant,  and  present  the  bills  of  lading 
to  the  libelant  to  sign. 

On  the  28th  of  February,  1916,  after  the  merchandise  had  been  stowed  on 
the  steamship  Eurynafachus,  fire  broke  out  in  her  after  between  decks  and  a 
large  quantity  of  water  was  necessarily  used  to  extinguish  the  fire,  which 
resulted  in  fioodlng  the  holds  where  this  merchandise  was  stowed  and  wetting 
and  damaging  the  merchandise.  To  preserve  the  steanrer  and  all  the  merchan- 
dise on  board  salvage  services  were  rendered  by  various  salvors,  and  in  con- 
nection with  these  salvage  operations  sacrifices  of  a  general  average  nature 
were  made.  After  the  fire  had  been  extinguished,  it  was  found  necessary  to 
discharge  much  of  the  steamer's  cargo,  including  the  merchandise  mentioned 
in  these  libels,  and  the  merchandise  mentioned  in  these  libels  was  discharged 
and  placed  on  pier  No.  7,  Bush  Docks,  in  Brooklyn.  All  of  this  merchandise 
was  then  surveyed,  and  it  was  found  that  the  nferchandlse  mentioned  in  libels 
Nos.  1  and  3  had  been  so  damaged  that  It  was  unfit  for  use  and  unmerchanta- 
ble, and  that  the  marks  upon  91  bundles  of  the  wire  bundles  mentioned  in  libel 
3  had  become  obliterated.  It  was  also  found  that  the  merchandise  mentioned 
In  libel  No.  2  was  so  damaged  that  it  would  be  more  advisable  to  sell  it  in  New 
York  than  to  have  it  transported  to  destination,  because  it  would  deteriorate 
further  In  transportation,  and  that  the  marks  upon  42  kegs  of  the  nails  had 
also  become  obliterated.  The  merchandise  or  steel  bars  mentioned  in  libel 
No.  4,  although  damaged,  was  found  to  be  in  condition  to  bear  transporta- 
tion, and  had  been  reloaded  in  the  steamer  Eurymachus. 

After  the  fire  referred  to  the  respondent  presented  to  the  libelant  the  dock 
receipts  which  had  been  given  for  all  of  the  said  merchandise,  and  demanded 
that  it  should  sign  sets  of  bills  of  lading  in  the  usual  form  as  theretofore  used 
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between  the  parties,  and  as  referred  to  in  tbe  receipt  of  the  receiving  clerk 
referred  to  as  the  dock  receipt  libelant  refused  to  sign  these  bills  of  lading 
in  that  form,  and  insisted  that  it  would  sign  no  bills  of  lading  unless  the  bills 
of  lading  were  dated,  not  of  the  date  of  the  dock  receipts  when  the  merchan- 
dise was  actually  delivered,  but  of  a  subsequent  date,  when  the  bills  of  lading 
should  be  actually  signed,  and  also  should  contain  stanrped  across  the  face  of 
the  bill  of  lading  the  following  clause:  "The  goods  described  herein  were  laden 
on  board  the  steamer  Eurymachus  in  apparent  good  order  and  condition. 
Thereafter,  and  on  February  28,  1916,  fire  broke  out  on  the  steamer,  with  the 
result  that  said  goods  were  damaged  and  have  become  liable  for  general  aver- 
age a*»<3l/or  special  charges." 

The  respondent  declined  to  accept  these  bills  of  lading,  and  on  the  22d  of 
April,  1916,  again  formally  tendered  to  the  libelants  the  dock  receipts  issued 
for  the  merchandise,  and  also  tendered  the  freight  (to  be  prepaid)  in  full,  and 
also,  upon  such  tender  of  the  receipts  and  freight,  demanded  clean  bills  of  lad- 
ing for  these  shipments  in  the  usual  form  theretofore  used  between  the  par- 
ties, and  such  as  would  have  been  signed  and  delivered  to  theut,  had  demand 
therefor  been  made  on  the  23d  day  of  February  when  the  merchandise  w«l« 
delivered.  The  libelants  refused  to  accept  the  freight,  and  refused  to  deliver 
the  bills  of  lading  in  the  form  demanded,  but,  on  the  contrary,  in  turn  tender- 
ed bills  of  lading  having  the  notice  before  referred  to  written  and  stamped 
across  the  face  of  the  bill  of  lading,  and  demanded  the  payment  of  the  freight 
to  be  prepaid  under  the  terms  of  the  agreement.  Upon  the  respondent's  re- 
fusal to  accept  the  bills  of  lading  with  this  notice  stamped  across  the  face,  and 
to  pay  thereupon  the  freight  to  be  prepaid,  these  libels  were  filed. 

The  parties  hereto  further  stipulate  and  agree  as  facts  in  the  case  that  the 
respondent  had  sold  the  merchandise  mentioned  in  the  libels  on  c.  i.  f.  terms, 
payment  to  be  made  as  follows:  In  libels  Nos.  1  and  4  by  draft,  with  docu- 
ments attached,  against  a  confirmed  letter  of  credit  payable  in  New  York.  In 
libel  No.  3  by  sight  draft,  with  document  attached,  on  a  bank  in  London.  In 
libel  No.  2  the  goods  were  sold  in  New  t^ork,  to  be  paid  for  in  cash  in  ex- 
change for  documents.  Of  these  facts  the  libelant  had  no  information  anteri- 
or to  the  fire.  New  York  biEinkers  in  ordinary  course  of  business  decline  to 
accept  bills  of  lading  with  special  clauses  noted  thereon,  such  as  were  re- 
quired by  the  libelant  to  be  noted  on  the  bills  of  lading  herein,  and  which  re- 
fer to  damage  to  the  goods  shipped,  and  allege  liability  to  the  goods  for  gen- 
eral averages  and  special  charges.  Such  bills  of  lading  New  York  bankers 
in  ordinary  course  of  business  decline  to  accept  as  proper  documents  to  be  at- 
tached to  a  draft  against  a  letter  of  credit  for  the  purchase  price  of  the  goods, 
or  for  discount,  without  an  indemnity  fromf  the  drawer  of  the  draft,  but  will 
accept  such  bills  of  lading  in  either  case  with  respondent's  indemnity. 

[11  These  libels  being  to  recover  for  the  freight  due  upon  the  shipments  ac- 
cording to  the  terms  and  agreement  that  the  freight  should  be  prepaid,  the 
single  question  in  the  case  is:  Have  all  the  conditions  requisite  to  the  require- 
ment of  prepayment  of  freight  been  met  by  the  libelant?  The  original  con- 
tract as  agreed  upon  in  the  statement  of  facts  between  the  parties  was  sim- 
ply that  the  freight  should  be  prepaid,  but  upon  the  delivery  of  the  merchan- 
dise at  the  dock  to  the  receiving  clerk  the  respondent  accepted  the  receipt, 
which  stated  that  the  merchandise  was  accepted  for  shipment  subject  to  the 
provisions  of  the  line's  usual  bill  of  lading:  and  the  provisions  of  the  usual 
bill  of  lading  were  that  freights  would  be  paid  by  the  shipper  on  the  delivery 
of  bills  of  lading.  The  whole  question,  therefore,  limits  itself  to  the  fact 
whether  or  not  bills  of  lading  have  been  tendered  by  the  libelant  in  compli- 
ance with  those  provisions.  And  on  this  the  sole  question  is  whether  or  not 
the  bills  of  lading  which  have  been  proven  to  have  been  actually  tendered  were 
in  conformity  with  the  contract,  and  whether  the  libelant  had  the  right  to 
write  the  notification  across  the  face  of  the  bill  referring  to  matters  which 
occurred  subsequent  to  the  delivery  of  the  merchandise  for  shipment.  The  bill 
of  lading  became  due  to  be  delivered  as  soon  as  the  merchandise  was  delivered 
within  reach  of  the  ship's  tackle.  In  the  present  cases  it  is  shown  that  the 
nferchandise  was  actually  stowed  on  board  on  the  26th  of  February  anterior 
to  the  fire,  but  presumptively  it  was  delivered  within  reach  of  the  ship's  tackle 
on  the  date  mentioned  in  the  dock  receipt  which  was  the  23d  of  February, 
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1916L  On  that  day,  therefore,  the  respondent  became  entitled  to  the  bnis  of 
lading,  and  if  It  had  demanded  them  on  that  day  or  any  day  subsequent  there- 
to, prior  to  the  28th  of  February,  1916,  when  the  flre  occurred,  It  Is  admitted 
by  the  libelant  that  the  bills  of  lading  would  have  been  signed  In  the  usual 
form  without  the  additional  notification  stamped  across  the  face. 

[2]  The  libelant,  however,  claims  that  the  bill  of  lading  as  against  them 
would  be  construed  as  of  the  date  when  it  was  actually  Issued,  and  that,  as 
stated  by  counsel  for  the  libelant,  common  honesty  would  forbid  their  issuing 
a  bill  of  lading  at  a  date  when  they  knew  that  the  articles  referred  to  in  the 
bill  of  lading  had  since  delivery  to  the  ship  been  damaged  so  as  to  be  unmer- 
chantable, and  could  not  In  fact  be  transported,  or  rather  would  not  in  com- 
mon business  wisdom  or  prudence  be  transported,  to  their  original  destina- 
tion; that  for  the  libelant  to  issue  such  a  bill  of  lading  at  this  time  would 
put  it  in  the  power  of  the  respondent  to  commit  a  fraud  upon  an  innocent 
banker  by  inducing  such  banker  to  discount  his  bills  of  exchange  upon  the  as- 
siunptlon  that  the  bills  of  exchange  were  accompanied  by  bills  of  lading,  whldi 
last  represented  merchandise  In  course  of  transportation  In  like  good  order 
and  condition  as  when  It  was  originally  delivered  to  the  ship.  This,  however, 
is  to  assume  that  the  bill  of  lading  Is  an  Independent  document,  which  has  no 
connection  with  the  dock  receipt,  and  must  be  dated  as  of  the  date  it  is  sign- 
ed and  handed  to  the  shipper.  On  the  other  hand.  It  seems  to  the  court  that 
the  true  Interpretation  of  the  matter  Is  that  the  bill  of  lading  In  this  case  is  but 
a  formal  and  amplified  substitute  for  the  dock  receipt,  and  that  they  both  refer 
to  and  take  effect  from  the  same  date.  The  bill  of  lading  should  therefore  be 
dated  as  of  the  same  date  as  the  dock  receipt,  as  It  was  upon  that  day  that 
the  merchandise  was  delivered  to  the  ship,  and  under  the  facts  of  this  case  the 
ship's  liability  began.  To  hold  otherwise  would  be  to  hold  that  the  shipowner 
might  vary,  himself,  the  conditions  between  the  day  when  the  merchandise 
was  actually  delivered  within  reach  of  the  ship's  tackle  and  any  subsequent 
date  at  which  It  might  suit  the  ship  to  sail.  The  only  safe  rule  to  adopt  would 
be  that  the  shipper  became  entitled  to  the  bill  of  lading  upon  the  date  he  de- 
livered his  merchandise  to  the  ship  within  reach  of  her  tackle,  and  that  the  bill 
of  lading  was  presumed  to  be  Issued  and  dated  as  of  that  date,  only  lying  at 
the  ship's  office,  ready  to  be  called  for  by  the  shipper. 

It  Is  difficult  to  see  how  the  bill  of  lading  Issued  as  of  that  date  Involves  any 
misstatement  or  fraud  on  the  part  of  the  shipowner  or  the  ship.  Had  the  bill 
of  lading  been  delivered  to  the  shipper  on  the  same  day  as  the  dock  receipt, 
the  subsequent  fire  and  the  damage  thereby  occasioned  would  have  left  libel- 
ant in  the  precise  position  It  stood  upon  the  face  of  the  original  bill  of  lading, 
and  would  not  have  authorized  any  alteration  upon  the  face  of  the  bill  of 
lading,  which  at  that  time  might  be  In  the  hands  of  wholly  unknown  parties. 
Should  the  holder  of  the  bill  of  lading  to  whom  it  was  issued  be  guilty  of  any 
concealment  or  misstatement  In  tendering  his  bills  of  exchange  to  be  dis- 
counted, based  upon  bills  of  lading  purporting  tb  be  bills  of  lading  of  articles 
or  merchandise  shipped  for  transportation,  but  which  the  holder  knew  had 
since  the  date  of  the  bill  of  lading  been  destroyed  or  rendered  unfit  for  trans- 
portation, it  might  be  argued  that  this  action  would  be  a  fraud  on  the  part  of 
the  holder  of  the  bill  of  lading,  who  attempted  to  use  It  as  security  for  his 
bill  of  exchange.  It  would  not  appear  that  the  master  of  the  ship,  or  the 
owner  of  the  ship,  who  issued  the  bill  of  lading,  would  In  any  wise  be  responsi- 
ble for  the  fraud  or  misstatement  of  the  holder  of  the  bill  of  lading.  The  bill 
of  lading  would  represent  the  contract  that  the  shipper  made  at  the  time  the 
merchandise  was  delivered  within  reach  of  the  ship's  tackle,  and  the  fact  that 
since  that  date  a  contingency  or  peril  had  happened  contemplated  In  the  bill 
of  lading,  which  was  alleged  to  alter  the  condition  of  the  articles  shipped,  it 
would  not  affect  the  matter.  In  the  opinion  of  the  court  the  shipper  was 
therefore  entitled  to  a  bill  of  lading  In  such  form  as  would  under  the  agree- 
nfent  have  been  Issued  to  him  on  the  23d  of  February,  1916,  when  the  mer- 
chandise was  delivered  within  reach  of  the  ship's  tackle,  and  to  be  dated  as  of 
that  date. 

[31  The  next  question  is  whether,  that  being  the  case,  the  libelant  Is  entitled 
in  these  proceedings  to  recover  his  freight  to  be  prepaid.    Hie  original  con- 
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tract  was  that  the  freight  was  to  be  prepaid.  According  to  the  dock  receipt 
accepted  by  the  respondent  the  shipment  was  made  subject  to  the  provlsldns 
of  the  line's  usual  bill  of  lading.  According  to  the  provisions  of  the  usual 
bill  of  lading  the  freight  for  the  goods  was  to  be  paid  by  the  shipper  In  New 
York  In  cash  on  delivery  of  the  bill  of  lading.  Inasmuch  as  proper  bills  of 
lading  have  not  been  delivered  or  tendered,  It  would  follow  that  the  libel- 
ant has  not  become  entitled  to  demand  payment  of  the  freight  That  re- 
sult, however.  Is  claimed  by  libelant  to  be  Inconsistent  with  the  other  clause 
of  the  bill  of  lading  which  provides  that  prepaid  freight  Is  to  be  considered  as 
earned  on  shipment  of  the  goods,  and  Is  to  be  retained  by  the  shipowner,  ves- 
sel or  cargo  lost  or  not  lost.  The  bill  of  lading  must  be  construed  as  a  whole, 
and  whilst  prepaid  freight  nright  be  construed  as  earned  on  the  shipment  of 
the  goods,  that  is,  on  the  delivery  of  the  goods  on  the  23d  of  February,  1916, 
within  reach  of  the  ship's  tackle,  yet,  although  earned,  the  ship  was  not  en- 
titled to  demand  payment  until  It  delivered  or  tendered  the  bills  of  lading, 
and  if  It  was  not  entitled  to  denmnd  payment  the  respondent  was  not  bound 
to  pay.  If  the  damage  to  Uie  merchandise  was  such  as  to  render  It  incapable 
of  transportation  before  the  commencement  of  the  voyage,  then  it  nflght  be  a 
question  whether  the  libelant  was  entitled  to  be  paid  freight  at  all,  for  the 
settled  rule  of  commercial  law  Is  that  freight  Is  to  be  paid  for  the  carriage  of 
the  goods.  Even  if  paid  in  advance.  It  Is  to  be  refunded  if,  from  any  cause 
not  attributable  to  the  shipper,  the  goods  are  not  carried,  unless  there  is  a 
special  agreement  to  the  contrary.  • 

The  special  agreement  relied  upon  by  the  libelant  in  this  case  is  that  the 
bill  of  lading  stipulates  that  the  freight  is  to  be  retained  by  the  shipowner, 
vessel  or  cargo  lost  or  not  lost.  But  that  would  seem  to  mtean  that  it  was  to 
be  retained,  once  the  voyage  of  transportation  was  begun,  by  the  loosening  of 
the  vessel  from  her  moorings,  or  the  breaking  ground  in  the  heaving  up  of  her 
anchor,  so  as  to.  commence  her  voyage,  and  wopld  not  aipply  where  freight,  al- 
though actually  stowed  on  board,  was  unloaded  without  the  voyage  having 
been  commenced  at  all.  Hie  court,  however,  does  not  find  it  necessary  to  de- 
cide this  question  In  this  case  at  this  time.  Inasmuch  as,  upon  construing  the 
bill  of  lading  as  a  whole,  it  appears  upon  the  face  of  it  that  the  vessel's  right 
to  receive  the  prepaid  freight  depended  upon  tender  or  delivery  of  the  bill  of 
lading  to  which  the  shipper  was  entitled,  and  the  libelant  in  this  case  not  hav- 
ing performfed  this  condition  and  delivered  or  tendered  the  bill  of  lading  to 
which  the  shipper  was  entitled,  it  is  not  entitled  to  recover  the  freight. 

It  is  therefore  ordered  and  decreed  that  the  libels  in  the  above-entitled  cause 
be  and  the  same  are  all  hereby  dismissed,  with  costs  against  the  libelant. 

Haight,  Sandford  &  Smith,  of  New  York  City  (Charles  S.  Haight, 
Edward  Sandford,  and  Wharton  Poor,  all  of  New  York  City,  of  coun- 
sel), for  appellant. 

Kirlin,  Woolsey  &  Hickox,  of  New  York  City  (J.  Parker  Kirlin  and 
Mark  W.  Maclay,  Jr.,  both  of  New  York  City,  of  counsel),  for  ap- 
pellee. 

Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judges. 

PER  CURIAM.  Decree  affirmed,  with  costs,  on  opinion  of  Judge 
Smith. 
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(239  Fed.  828) 

GOOCH  V.  PRESBYTERIAN  HOME  HOSPITAL  et  aL 

(Circuit  CJourt  of  Appeals,  Sixth  Circuit.    March  6,  1917.) 

No.  2912. 

1.  Appeal  and  Ebrob  «S=>959(1) — Review— Discretion— Amendments. 

The  denial  of  leave  to  amend  pleadings  will  not  be  reviewed,  unless  an 
abuse  of  discretion  appears. 

fEd.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  {{  3825, 

3826.] 

2.  Judgment  ^=»256(1) — ^Verdict— Ground  for  DiSMiasAi.. 

Pursuant  to  Shannon's  Code  Tenn.  §  4430,  plaintiff,  who  was  suing  for 
self-inflicted  Injuries  received  while  In  hospital  under  the  care  of  de- 
fendants, joined  in  one  action  a  count  on  tort  relying  on  defendants'  negli- 
gence and  another  count  for  breach  of  contract  in  failing  to  keep  \iith  plain- 
tiff at  all  times  a  prudent  and  careful  nurse.  On  trial,  verdict  was  di- 
rected for  defendant  on  the  first  count,  and  thereafter  on  defendants'  mo- 
tion the  action  was,  without  further  evidence,  dismissed  as  to  the  second 
count  on  the  contract.  Held  that,  as  the  two  causes  of  action  were  on 
their  face  distinct,  the  dismissal  was  improper ;  the  verdict  for  defendant 
on  the  rlrst  count  not  being  conclusive  as  to  the  second. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  §§  446.  454.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Tennessee ;  John  E.  McCall,  Judge. 

Action  by  Mary  Dockery  Gooch,  by  her  next  friend,  William  D. 
Gooch,  against  the  Presbyterian  Home  Hospital  and  others.  There 
was  a  judgment  for  defendants,  and  plaintiff  brings  error.  Reversed 
and  remanded,  with  directions  to  grant  new  trial. 

John  E.  Bell,  of  Memphis,  Tenn.,  for  plaintiff  in  error. 
John  L.  Stout,  of  Memphis,  Tenn.,  for  defendants  in  error. 

Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and 
EVANS,  District  Judge. 

EVANS,  District  Judge.  The  plaintiff,  Mary  D.  Gooch,  by  her  next 
friend,  William  D.  Gooch,  brought  this  action  in  the  Shelby  county 
circuit  court  in  Tennessee.  In  due  course  it  was  removed  to  the  court 
below  upon  the  petition  of  the  defendants,  and  afterwards  the  plain- 
tiff was  permitted  to  file  an  amended  declaration  in  two  counts,  which 
took  the  place  of  a  declaration  in  one  count  which  she  had  filed  in  the 
state  court.  After  stating  that  the^  plaintiff  was  in  bad  health  it  is 
averred  in  the  first  count  that  : 

"It  was  fully  explained  to  the  proprietors  of  said  hospital  that  the  said  Mary 
D.  Gooch  was  suffering  from  nervous  prostration ;  that  she  was  a  neurasthenic^ 
which  at  times  affected  her  mind  and  rendered  her  incapable  of  taking  care  of 
herself,  and  the  defendants  were  informed  that  It  would  be  necessary  to  have 
with  her  at  all  times  and  under  all  circumstances  a  careful,  competent,  an<l 
prudent  nurse,  for  which  the  plaintiffs  paid,  and  were  willing  to  pay,  and  of- 
fered to  pay,  and  contracted  and  agreed  to  pay.  Notwithstanding  this  fact 
the  defendants  negligently  discharged  the  nurse,  and  negligently  failed  to  have 
a  nurse  with  the  plaintiff,  Mary  D.  Gooch,  at  all  times,  and  by  reason  thereof 
the  said  Mary  D.  Gooch,  In  a  period  of  mental  aberration,  and  when  she  was 
not  watched  and  guarded  and  cared  for  as  she  should  be,  feU  or  jumped  down 

^=»For  ottier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indt^xp* 
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a  flight  of  stairs  and  inflicted  upon  herself  serious,  severe,  and  permanent  in- 
juries. Her  leg  was  broken :  her  collar  bone  was  broken ;  she  was  greatly 
shocked  and  stunned ;  she  has  suffered  great  physical  pain  and  mental  an- 
guish ;  she  has  been  made  more  an  invalid ;  her  recovery  has  been  rendered 
Impossible;  her 'injuries  are  i)ermanent.  By  reason  of  the  wrongs  and  inju- 
ries aforesaid  plaintiff.  Mary  D.  Gooch,  has  been  made  an  invalid  for  life ;  she 
has  suffered  great  physical  pain  and  mental  anguish,  to  her  great  damage,  both 
actual  and  exemplary,  $25,000*  for  which  she  sues,  and  demands  a  jury  to  try 
the  case." 

The  second  count  alleged  that : 

**The  plaintiff,  Mary  D.  Gooch,  was  suffering  from  nervous  prostration ;  she 
Was  a  neurasthenic,  and  her  mind  was  seriously  impaired  to  guch  an  extent 
as  to  render  It  necessary  for  her  to  be  carefully  watched  and  constantly  at- 
tended, to  prevent  any  injury  to  herself.  Because  of  her  condition  the  hus- 
band and  family  of  the  said  Mary  D.  Gooch  decided  to  place  her  in  the  sanitari- 
um of  the  defendants,  to  the  end  that  she  might  be  properly  watched  and  safe- 
ly guarded  and  attended,  and  entered  into  a  contract  with  the  defendants,  for 
tiie  use  and  benefit  of  Mary  D.  Gooch,  by  the  terms  of  which  contract  the 
defendants  were  to  take  Mary  D.  Gooch  and  look  after  her  carefully,  treat 
her  for  her  ailments,  and  keep  with  her  at  all  times  a  careful,  prudent,  and 
reliable  nurse,  and  in  consideration  for  such  treatment  and  service  the  de- 
fendants were  paid  and  were  to  be  paid  by  plaintllTs  husband  adequate  and 
stipulated  sums  of  money.  But  notwithstanding  their  contract  the  defendants 
wholly  made  default  and  failed  to  keep  a  nurse  with  plaintiff,  Mary  D.  Gooch, 
and  negligently  discharged  the  nurse,  and  negligently  left  her  unattended,  and 
she,  the  said  Mary  D.  Gooch,  while  so  unattended,  in  a  fit  of  mental  aberra- 
tion jumped  and  fell  down  an  open  stairway,  and  thereby  sustained  serious, 
paififul,  and  permanent  injuries;  her  leg  was  broken;  her  collar  bone  was 
broken ;  she  was  greatly  shocked  and  stunned ;  she  was  made  sick,  sore,  and 
disabled;  she  suffered  great  physical  pain  and  mental  anguish,  to  her  great 
damage,  $25,000,  for  which  she  sues  and  demands  a  jury  to  try  the  case.*' 

To  each  of  these  counts  the  defendants  filed  pleas,  first,  of  not 
guilty;  second,  of  contributory  negligence;  and,  third,  of  the  statute 
of  limitations.  On  June  3,  1915,  an  entry  was  made  upon  the  record 
as  follows: 

"This  day  came  plaintiff  by  her  attorneys,  and  the  defendants  by  their  at- 
torneys, and  also  a  jury  of  good  and  lawful  men,  to  wit.  G.  L.  Tatum,  L.  Gott- 
shall,  J.  P.  Burchfield,  Henry  Sbehmer,  W.  B.  Overall,  H.  0.  Wilson,  Jr.,  A. 
D.  Burke,  Chas.  E.  Lodge,  W.  A.  McLaughlin,  J.  H.  Stewart,  J.  H.  Massey,  and 
S.  V.  Crawford,  who,  being  duly  selected,  impaneled,  tried  and  sworn  to  well 
and  truly  try  the  issues  herein  joined,  and  a  true  verdict  render  according 
to  the  law  and  the  evidence,  and  having  heard  the  evidence,  listened  to  the  ar- 
gument of  counsel.  The  court  thereupon  charged  the  jury  to  return  a  verdict 
for  the  defendants  on  the  first  coimt  of  plaintiff's  amended  declaration,  which 
was  accordingly  done,  and  after  receiving  the  further  charge  of  the  court, 
the  jury  upon  their  oaths  do  say  that  they  were  unable  to  reach  an  agree- 
ment and  return  a  verdict  on  the  second  count  of  the  plaintiff*s  amended  dec- 
laration and  were  thereupon  discharged  from  further  consideration  of  said 
count.  It  is  therefore  considered  by  the  court  that  the  plaintiff  herein  have 
and  recover  nothing  from  the  defendants  and  that  they  go  without  day  on 
said  first  count  of  plaintiff's  amended  declaration,  and  that  the  further  con- 
sideration of  said,  second  count  of  the  amended  declaration  is  reserved  for 
further  orders  of  this  court." 

Subsequently  the  plaintiflF  filed  a  second  amended  declaration,  in 
which  she  set  out  more  in  detail  the  facts  respecting  the  cause  of  ac- 
tion alleged  in  the  second  count  of  the  previous  amended  declaration. 
The  defendants  moved  to  strike  out  this*  amended  declaration.    After 
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argument  the  motion  was  sustained,  and  the  learned  trial  judge  stated 
his  reasons  therefor  as  follows : 

"It  appears  that  this  case  was  tried  before  a  court  and  Jury  at  a  former  term* 
at  which  time  there  were  two  counts  in  the  declaration;  the' first  count  beinc^ 
an  action  of  tort,  and  the  second  count  being  a  breach  of  contract.  There  was 
a  verdict  and  judgment  in  favor  of  the  defendant  and  against  the  plalntiir  on 
the  first  count,  and  a  mistrial  as  to  the  second.  That  left  the  case  standing 
and  at  issue  upon  the  second  count  in  the  declaration.  The  second  amended 
declaration,  to  strike  which  the  motion  is  now  made,  is  of  course  an  attempt 
to  amend  the  second  count  in  the  declaration,  for  that  is  aU  that  Is  left  of  the 
case.  The  said  second  count  being  one  for  breach  of  contract  only,  I  cannot 
conceive  In  what  manner  it  is  aided  by  anything  stated  in  the  second  amended 
declaration.  Without  discussing  the  several  grounds  of  the  motion  separately, 
it  Is  sufficient  to  say  that  I  think  the  motion  is  well  taken,  and  an  order  will 
he  entered  striking  the  second  amended  declaration  from  the  files." 

Soon  afterwards  the  defendants  moved  the  court  to  dismiss  the 
action  with  prejudice,  which  no  doubt  means  to  dismiss  it  absolutely 
and  on  the  merits.  The  essential  grounds  upon  which  this  motion 
was  based  were  that  there  was  only  one  cause  of  action,  that  all  the 
issues  really  involved  had  been  tried  and  determined  in  favor  of  the 
defendants  at  the  former  trial  on  the  merits,  that  the  plaintiff  was  not 
entitled  to  a  trial  for  an  alleged  breach  of  contract  after  the  trial  for 
the  alleged  tort,  and  that  the  plaintiff  was  estopped  by  the  former 
judgment  from  proceeding  further  on  the  second  count.  This  mo- 
tion was  sustained,  and  the  action  was  dismissed  with  prejudice,  ^d 
with  costs  to  defendants.  The  judgment  which  thus  disposed  of  the 
case  is  sought  to  be  reversed  upon  two  general  grounds :  .  First,  that 
the  court  ^rred  in  striking  out  the  second  amended  declaration ;  and, 
second,  that  it  erred  in  dismissing  the  action  with  prejudice. 

[1]  The  question  presented  by  the  first  assignment  involves  only 
the  discretion  of  the  court  in  dealing  with  the  amendment  of  plead- 
ings. We  see  nothing  to  indicate  any  abuse  of  that  discretion,  and  this 
assignment  requires  no  further  notice. 

[2]  The  second  error  assigned  presents  a  different  situation,  and 
has  received  careful  consideration.  Obviously  there  was  only  one  suit ; 
but,  as  permitted  by  the  practice  in  Tennessee  (Shannon's  Code,  § 
4439),  two  distinct  causes  of  action  were  therein  joined.  The  facts 
respecting  the  matters  thus  in  dispute  may  be  closely  related,  but  the 
two  causes  of  action  are  separate  and  distinct— one  being  for  the  wrong 
involved  in  the  negligence  charged,  irrespective  of  contract;  and  the 
other  for  damages  resulting  from  breaches  of  an  express  contract. 
The  fact  that  the  word  "negligently"  was  used  in  the  second  coimt 
in  two  connections  does  not  change  the  nature  of  that  count,  because 
the  word,  as  there  used,  is  mere  surplusage,  and  can  be  stricken  out 
or  disregarded  without  affecting  the  sufficiency  of  plaintiff's  statement 
of  her  cause  of  action.  This  is  so  because  her  second  count  allies, 
among  other  things,  that  by  the  contract  the  defendants  stipulated  to 
"keep  with  her  at  all  times  a  careful,  prudent,  and  reliable  nurse,"  but 
that,  "notwithstanding  their  contract,  the  defendants  wholly  made  de- 
fault and  failed  to  keep  a  nurse  with  her."  This  allegation  is  a  suffi- 
cient statement  of  a  cause  of  action,  although  the  word  "negligently" 
is  not  found  in  it    In  the  two  instances  of  its  use  which  foDow  in 
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the  count,  one  has  reference  to  the  "discharge"  of  a  nurse,  respecting 
which  there  is  no  express  stipulation  in  the  contract,  and  in  the  other 
the  use  of  the  word  may  be  quite  appropriate,  even  if  not  essential. 
The  essence  of  the  plaintiff's  claim  in  the  second  count  is  that  certain 
breaches  of  the  contract  were,  in  fact,  conunitted,  and  obviously  the 
right  to  recover  any  damages  resulting  from  such  breaches  does  not 
necessarily  depend  upon  whether  they  were  "negligently"  committed. 
There  having  been  a  verdict  and  judgment  in  favor  of  the  defend- 
ants on  the  first  count,  and  a  mistrial  as  to  the  second  count,  it  is  clear 
that,  while  the  action  for  "negligence"  has  been  determined,  that  for 
breaches  of  the  express  contract  has  not  been  adjudicated  at  all,  un- 
less the  order  of  the  court  in  sustaining  the  motion  afterwards  made 
for  the  dismissal  of  the  cause  with  prejudice  was  correct.  The  de- 
fendants' counsel  in  support  of  the  judgment  below  in  their  brief  say: 

'*The  issue  is  res  adjudicata.  The  plaintiff  had  only  one  cause  of  action 
against  the  defendants,  but  had  two  remedies.  She  pursued  one  of  them  to  a 
final  judgment,  and  the  other  is  merged  in  that  Judgment" 

This  very  tersely  states  the  substance  of  their  contention,  and  among 
other  authorities  they  cite  New  Orleans  v.  Citizens'  Bank,  167  U.  S. 
396,  17  Sup.  Ct.  905,  42  L.  Ed.  202,  Campbell  v.  Rankin,  99  U.  S. 
261,  25  L.  Ed.  435,  Russell  v.  Place,  94  U.  S.  606,  24  L.  Ed.  214,  and 
Cromwell  v.  Sac  County,  94  U.  S.  357,  24  L.  Ed.  195.  Those  cases, 
however,  and  the  other  authorities  cited  give  no  adequate  support 
to  the  defendants'  contention.  It  is  elementary  that  the  judgment  of 
a  court  of  competent  jurisdiction  upon  the  merits  of  a  controversy  is 
conclusive  in  a  second  suit  between  the  same  parties  upon  the  same 
cause  of  action.  In  many  cases,  however,  the  question  is  whether  the 
matter  involved  in  the  second  suit  is  the  same  as  that  previously  ad- 
judicated. The  question  of  identity  of  causes  of  actiofl  is  then  of  prime 
importance.  That  situation  may,  and  often  does,  require  testimony 
for  its  elucidation,  and  then  the  cases  supra  would  become  authoritative. 

On  the  face  of  the  pleadings,  the  issue  under  the  first  count  was 
whether  it  was  negligent  not  to  provide  a  constant  nurse;  and  the 
issue  under  the  second  count  was  whether  there  had  been  a  contract  to 
do  so.  Prima  facie,  these  issues  are  distinct ;  and,  prima  facie,  a  cause 
of  action  for  an  injury  arising  from  a  tort  is  a  different  cause  of 
action  from  one  for  an  injury  resulting  from  the  violation  of  an  ex- 
press promise,  even  though  the  injury  and  damages  be  the  same. 
Whether  it  might  have  appeared  by  the  testimony  in  the*  case  upon 
the  trial  that  the  apparent  distinction  did  not  really  exist  is  a  question 
not  now  presented. 

However  no  testimony  was  heard  on  the  motion  to  dismiss,  and 
the  trial  court  must  have  changed  the  views  it  had  expressed  when 
striking  out  the  second  amended  declaration,  and  must  have  concluded, 
upon  tlie  face  of  the  record,  that  the  matter  disposed  of  by  the  judg- 
ment on  the  first  count  was,  beyond  dispute,  the  same  as  that  set  up 
in  the  second.  Otherwise  we  can  conceive  of  no  ground  upon  which 
the  court  could  have  based  its  judgment  on  the  motion  to  dismiss  with 
prejudice — ^no  opinion  thereon  being  found  in  the  record. 


Digitized  by  VjOOQlC 


618  152  C.  C.  A.  BBPOETS 

Assuming  that  the  court,  upon  further  examining  the  record,  had 
finally  reached  the  conclusion  that  the  two  causes  of  action  stated  in 
the  amended  declaration  should  be  considered  as  identical,  we  are  con- 
strained to  hold  that  the  judgment  dismissing  the  action  with  prejudice 
was  erroneous,  because  we  are  clearly  of  opinion  that  the  cause  of  ac- 
tion stated  in  the  second  count,  at  least  prima  facie,  was  separate  and 
distinct  from  that  set  up  in  the  first  count,  which  had  been  disposed 
of  by  the  previous  judgment.  The  issues  upon  the  second  count  had 
not,  we  think,  been  adjudicated  when  the  motion  to  dismiss  was  con- 
sidered. 

Upon  the  grounds  indicated  we  conclude  that  the  judgment  of  June 
3,  1915,  in  favor  of  the  defendants  on  the  first  count  of  plaintiff's 
amended  declaration,  and  which  judgment  contained  a  clause  reserv- 
ing for  further  consideration  and  orders  of  the  court  the  matters  in- 
volved in  the  second  count  thereof,  was  not  per  se  an  adjudication  of 
the  matters  involved  in  that  count,  that  the  plaintiff  was  not  estopped 
by  anything  contained  in  said  judgment  from  prosecuting  the  claim 
set  up  in  the  second  count,  that  the  plaintiff  was  entitled  to  have  the 
issues  upon  that  count  tried  in  the  regular  way,  and  that  it  was  error 
to  deprive  her  of  that  right  by  sustaining  the  motion  to  dismiss. 

It  results  that  the  judgment  of  dismissal  with  prejudice  must  be 
reversed,  with  directions  to  award  the  plaintiff  a  new  trial,  and  to 
proceed  therein  in  conformity  with  the  views  herein  expressed. 


(239  Fed.  832) 

VALENTINE   v.  QtJACKENBUSH. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  X3.  1917.) 

No.  2752. 

1.  CoNTBACTS  €=»3^6(3) — Action  fob  Breach— Variance— Statutb. 

Where  the  complaint  alleged  a  breach  by  defiendant  of  his  contract  to 
pay  plaintiff  10  per  cent,  above  the  cost  of  a  building  for  superintendence 
and  for  furnishing  material  and  labor,  but  the  bill  of  particulars  filed 
therewith  showed  a  charge  of  2%  per  cent,  additional  for  preparing  the 
plans,  and  the  answer,  which  was  denied  by  replication,  denied  liability 
for  the  commission  for  the  plans,  it  was  not  error  to  admit  evidence  of 
defendant's  agreement  to  pay  the  commission  for  the  plans,  in  view  of 
Comp.  liaws  Alaska  1913,  §  919,  providing  that  no  variance  between  the 
pleading  and  the  proof  shall  be  deemed  material,  unless  it  actually  misled 
the  adverse  party  to  his  prejudice,  and  when  it  shall  be  alleged  that  the 
party  has  been  so  misled  that  fact  shall  be  proved,  and  thereupon  the 
court  may  order  the  pleading  to  be  amended  upon  such  terms  as  may  be 
Just 

[Ed.  Note. — For  other  cases,  see  Contracts,  C-ent.  Dig.  {  1719.] 

2.  Appeal  and  IQrror  ^=s>1002 — Review— Verdict— Conflicting  Evidence. 

Where  the  evidence  was  conflicting  as  to  whether  defendant  agreed  to 
pay  plaintiff  for  superintendence  10  per  cent,  of  the  cost  only  of  the 
materials  and  labor  furnished  by  defendant,  or  of  the  cost  of  all  materials 
and  labor  for  the  building,  and  that  question  was  properly  submitted  to 
the  jury,  which  found  in  favor  of  the  plaintiff,  defendant  cannot,  on  ap- 
peal, object  that  the  percentage  on  labor  and  materials  not  furnished  by 
plaintiff  should  not  have  been  included  in  the  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  CJent  Dig.  §1  3935- 
3937.] 

^=»For  other  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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8.  Interest  «S=>10(1) — Right  to  Recover  on  Liquidated  Demands— Statute. 

Comp.  Laws  Alaska  1913,  §  684.  providing  that  tbe  rate  of  interest 
shall  be  8  per  cent,  on  all  moneys  after  the  same  become  due,  on  judg- 
ments and  decrees  for  the  payment  of  money,  on  money  due  on  the  set- 
tlement of  matured  accounts  from  the  day  the  balance  Is  ascertained,  and 
on  money  due  or  to  become  due,  where  there  is  a  contract  to  pay  interest, 
and  no  rate  specified,  does  not  authorize  recovery  of  Interest  before  judg- 
ment on  an  architect's  commission  for  superintending  the  erection  of  a 
building,  the  amount  of  which  was  disputed. 

[E3d.  Note.— For  other  cases,  see  Interest,  Cent.  Dig.  §§  35,  36,  38,  40.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  First  Di- 
vision of  the  District  of  Alaska. 

Action  by  Charles  A.  Quackenbush,  doing  business  under  the  firm 
name  and  style  of  the  Juneau  Construction  Company,  against  Emery 
Valentine.  Judgment  for  plaintiff,  and  defendant  brings  error.  Judg- 
ment modified,  by  eliminating  the  allowance  of  interest,  and,  as  mod- 
ified, affirmed. 

Quackenbush,  plaintiff  below,  doing  business  under  the  firm  name  of  Juneau 
Construction  Company,  brought  action  against  Valentine,  defendant  below,  to 
recover  $5,020.92,  with  Interest  from  April  1,  1914,  alleging  that  at  defend- 
ant's request  he  furnished  to  defendant  aU  materials  and  labor  used  In  erect- 
ing and  remodeling  three  buildings;  that  the  cost  was  $27,931.59;  that  de- 
fendant agreed  to  pay  him  the  cost  of  materials  and  labor  and  10  per  cent, 
of  such  cost  for  services  in  superintending  and  remodeling;  that  he  de- 
manded payment,  but  was  refused. 

Defendant  Valentine  answered  that  plaintiff  agreed  to  superintend  the 
erection  according  to  plans  furnished  by  defendant,  and  to  purchase  all 
needed  material  at  market  prices,  less  dealer's  discount;  that  defendant  was 
to  furnish  funds  as  needed  to  pay  for  labor  and  material,  and  accounts  were 
to  be  kept  by  plaintiff,  and  that,  upon  completion  of  the  work,  plaintiff  was  to 
receive  a  sum  equal  to  10  per  cent,  of  the  total  cost  of  labor  and  material  em- 
ployed, brought  and  paid  for  through  plaintiff ;  that  defendant  paid  plaintiff 
$28,432.37  imder  the  contract;  that  the  account  rendered  by  plaintiff  was  in- 
correct; that  defendant  was  not  liable  for  $539.40  for  plan  of  block,  as  in- 
cluded in  the  bill  of  particulars,  or  for  $561.72  for  10  per  cent,  on  sundry  ac- 
counts, because  certain  Items  referred  to  were  not  paid  for  through  plaintiff ; 
that  the  accounts  rendered  were  not  accurate ;  and  that  upon  true  accounting 
a  balance  would  be  due  to  defendant.  • 

In  his  replication  the  plaintiff  denied  that  he  undertook  to  erect  two  build- 
ings according  to  the  plans  furnished  by  the  defendant,  and  admitted  that 
he  was  to  receive,  upon  completion  of  the  work,  a  sum  of  money  equal  to  10 
per  cent,  of  the  total  cost  of  the  labor  and  material  used  and  paid  for  by  him 
or  the  defendant,  but  denied  the  other  allegations  set  up  in  the  answer. 
Plaintiff  admitted  that  none  of  the  sundry  accounts,  which  embraced  items 
for  a  heating  plant,  installation  of  a  lighting  and  telephone  system,  plumbing, 
and  painting,  were  paid  for  by  or  through  the  plaintiff,  but  he  denied  that 
defendant  was  not  liable. 

The  case  was  tried  to  a  jury,  and  verdict  was  rendered  in  favor  of  plain- 
tiff for  $3,706.07,  with  Interest  from  May  1,  1914.  Defendant  sued  out  a  writ 
of  error. 

J.  H.  Cobb,  of  Jtmeau,  Alaska,  for  plaintiff  in  error. 
Shackleford  &  Bayless  and  V.  A.  Paine,  all  of  Juneau,  Alaska,  for 
defendant  in  error. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

'or  other  casea  see  aame  topic  it  KEY-NUMBER  in  all  Key-Numbered  Digesta  ft  Indezea 
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HUNT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  The 
defendant,  plaintiff  in  error  here,  assigns  as  error  the  action  of  the 
court  in  admitting  evidence  tending  to  show  that  the  contract  between 
plaintiff  and  defendant  provided  for  a  commission  of  2^2  P^r  cent  of 
the  cost  of  one  of  the  buildings  remodeled,  for  plans,  in  addition  to 
the  10  per  cent,  of  such  cost  for  the  services  of  the  plaintiff.  It  is 
said  that  there  was  no  issue  raised  as  to  what  plaintiff  was  to  be  paid,, 
and  that  the  exception  to  the  admission  of  such  evidence  was 
well  taken.  But  in  the  bill  of  particulars,  which  was  furnished  by 
plaintiff  before  answer,  there  was  a  specific  charge  of  $666.82  for 
plans  for  the  Valentine  Block,  and  in  the  answer  the  defendant  spe- 
cifically referred  to  the  bill  of  particulars  filed,  and  denied  liability 
for  the  items  of  $539.40,  "plan  for  block,  or  for  any  sum  whatsoever 
therefor,"  because  plaintiff  did  not  furnish  such  plan  and  was  not 
entitled  to  any  charge  therefor.  Upon  the  trial  plaintiff  testified  that 
it  was  distinctly  agreed  with  the  defendant,  Valentine,  that  2%  per 
cent,  was  to  be  the  cost  of  the  plans,  which  was  reasonable  and  cus- 
tomary for  architectural  work ;  that  the  10  per  cent,  of  the  total  cost 
of  the  building,  to  which  he  was  entitled,  was  for  superintendence  and 
material  furnished,  but  that  the  additional  2\<>  per  cent,  for  the  plans 
of  the  Valentine  Block  was  calculated  upon  the  net  cost  of  the  build- 
ing, as  was  customary  in  making  architect's  fees.  Defendant  denied 
that  there  was  such  an  agreement  and  gave  his  version.  The  court  sub- 
mitted the  issues  thus  presented,  and  distinctly  told  the  jury  that  it 
was  for  them  to  determine  from  the  evidence  on  both  sides  what  the 
contract  was  as  to  the  plans,  saying: 

"If  you  decide  that  the  contract  was  to  pay  2%  per  cent,  of  the  cost  of  the 
building  for  the  plans,  then  you  will  compute  2%  per  cent,  on  the  total  cost  of 
the  buUdings,  inclu<ding  the  sundry  items,  and  allow  that  amount  also  to 
plaintiff;  if  you  decide  that  the  contract  was  as  Mr.  Valentine  alleges  it  to 
have  been,  then  you  will  make  no  addition  for  or  on  account  of  the  plans." 

The  defendant  did  not  suggest  that  he  was  surprised  or  misled  by 
litigating  the  issues  presented  by  the  evidence ;  but,  if  he  had,  the  court 
would  doubtless  have  allowed  an  amendment  to  meet  the  situation,  for 
section  919,  Compiled  Laws  of  Alaska,  provides  that: 

"No  variance  between  the  allegation  in  a  pleading  atid  the  proof  shall  be 
deemed  material,  unless  it  shall  have  actually  misled  the  adverse  party  to  his 
prejudice  in  maintaining  his  action  or  defense  upon  the  merits.  Whenever  It 
shall  be  alleged  that  a  party  has  been  so  misled,  that  fact  shall  be  proved  to 
the  satisfaction  of  the  court,  and  in  what  respect  he  has  been  misled;  and 
thereupon  the  court  may  order  the  pleading  to  be  amended  upon  such  terms  as 
shaU  be  just." 

Pennsylvania  Co.  v.  Whitney,  169  Fed.  573,  95  C.  C.  A.  70. 

[2]  The  second  point  presented  by  plaintiff  in  error  is  that  certain 
bills  for  materials  were  paid  directly  by  Valentine,  and  not  through 
Quackenbush  as  a  contractor,  and  therefore  the  10  per  cent,  com- 
mission agreed  upon  should  not  be  computed  on  any  of  the  items  paid 
directly  by  Valentine.  The  testimony  of  Quackenbush  was  to  the  effect 
that  in  May,  1913,  Valentine  told  him  that  under  the  contract  he  was 
satisfied  about  the  2i/^  per  cent,  for  the  plan,  if  it  was  a  good  plan. 
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and  that  he  was  going  to  pay  10  per  cent,  on  the  total  cost  of  the  build- 
ing. In  the  bill  of  particulars  appears  the  item  "10  per  cent,  on  sun- 
dry accounts,  $561.72,"  and  in  the  answer  the  defendant,  referring  to 
the  specific  bill  of  particulars,  denies  liability  for  this  item  of  $561.72, 
"or  for  any  sum  whatsoever  on  said  item.*'  There  was  no  objection 
to  the  admission  of  the  testimony  of  the  plaintiff  to  the  effect  that  de- 
fendant told  him  that  he  was  going  to  pay  10  per  cent,  on  the  total 
cost  of  the  building.  Defendant's  evidence  was  in  conflict  with  that  of 
plaintiff;  but  there  was  issue  upon  the  point  involved,  and  the  court 
in  clear  terms  instructed  that  the  plaintiff  claimed  that,  in  addition  to 
10  per  cent,  of  the  cost  of  the  Valentine  Building,  he  was  also  entitled 
to  a  commission  of  10  per  cent,  on  the  sundry  items,  while  the  defend- 
ant claimed  that  the  contract  with  the  plaintiff  was  only  to  have  a 
commission  of  10  per  cent,  upon  such  material  and  labor  as  was  fur- 
nished by  plaintiff,  and  that  the  accounts  called  "sundry  accounts,"  re- 
ferred to  in  the  bill  of  particulars,  were  for  materials  and  labor  not 
furnished  by  or  through  the  plaintiff,  but  were  matters  which  the  de- 
fendant attended  to  himself,  and  that  therefore  plaintiff  was  not  entitled 
to  any  commission  thereon.    The  court  also  said : 

"If  you  find  from  a  preponderance  of  the  evidence  that  plaintiff  was  to  have 
10  per  cent  on  the  total  cost  of  the  building,  then  you  will  allow  him  10  per 
cent,  on  the  cost  of  those  materialSt  labor,  etc.,  furnished  by  him,  and  10  per 
cent,  on  the  value  of  the  *sundry  accounts*;  but,  if  you  find  that  the  con- 
tract was  that  he  was  only  to  have  10  per  cent,  on  such  material  and  labor 
as  was  furnished  by  him,  then  you  must  not  allow  him  any  percentage  on 
the  sundry  items." 

The  instruction,  therefore,  well  stated  the  particular  issues,  and  the 
verdict,  being  supported  by  substantial  evidence,  will  not  be  disre- 
garded. 

[3]  The  next  assignment  of  error  is  based  upon  the  allowance  of 
interest  under  the  verdict  of  the  jury.  Section  684,  Compiled  Laws 
of  Alaska,  provides  that: 

"The  rate  of  interest  in  the  district  shall  be  eight  per  centum  per  annum, 
and  no  more,  on  all  moneys  after  the  same  become  due,  on  judgments  and 
decrees  for  the  payment  of  money,  ♦  ♦  ♦  on  money  due  upon  the  settle- 
ent  of  matured  accounts  from  the  day  the  balance  is  ascertained,  on  money 
due  or  to  become  due  where  there  is  a  contract  to  pay  interest  and  no  rate 
specified." 

This  statute  is  in  substance  exactly  like  section  3587,  Hill's  Anno- 
tated Laws  of  Oregon,  and  was  evidently  taken  from  the  laws  of 
Oregon.  In  Richardson  v.  Investment  Co.,  66  Or.  353,  133  Pac.  773, 
in  an  action  upon  a  contract,  the  Supreme  Court  of  the  state  held 
that  it  was  error  to  allow  interest  upon  the  plaintiff's  demand  ante- 
cedent to  the  date  of  the  judgment,  and  construed  the  statute  as  only 
applicable  to  certain  specified  demands,  and  that  until  judgment  was 
entered  the  conditions  of  the  statute  were,  not  fulfilled.  In  Williams 
V.  Pacific  Surety  Company,  77  Or.  210,  146  Pac.  147,  149  Pac.  524, 
the  jury  rendered  a  verdict,  assessing  damages  and  interest.  That  was 
an  action  for  unliquidated  damages,  and  the  court  held  that  the  rule 
was  well  settled  in  Oregon  that  interest  could  not  be  recovered  thereon. 
In  Sargent  v.  American  Bank  &  Trust  Company,  80  Or.  16,  154  Pac. 
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759,  156  Pac.  431,  the  court  reaffirmed  the  rule  laid  down  in  Richard- 
son V.  Investment  Company,  supra. 

The  judgment  will  therefore  be  modified  by  eliminating  therefrom 
the  amount  of  interest  computed  or  included  prior  to  the  date  of  the 
rendition  of  the  judgment,  and,  as  so  modified,  it  will  be  affirmed. 


(239  Fed.  836)  , 

HAWAII  COUNTY  v.  HALAWA  PLANTATION.  LlmltecL 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    February  19,  1917.) 

.  No.  2748.  ^ 

1.  Counties  ^=»146— LiABiLriT  fob  Damages— Starting  Fire  on  Highway. 

A  Hawaiian  county,  which  is  a  body  corporate  having  an  administrative 
board,  and  which  can  be  sued  in  its  corporate  name,  but  whose  powers 
are  more  limited  than  those  usually  conferred  on  counties,  being  largely 
confined  to  exercise  of  police  powers  and  ministerial  duties  and  opening 
and  maintaining  streets  and  roads,  Is  liable  for  damages  caused  by  fire 
started  by  Its  employ^  on  a  highway  and  negligently  permitted  to  thread 
to  adjoining  premises. 

[Ed.  Note.— For  other  cases,  see  Counties,  Cent  Dig.  |  212.] 

2.  Nequgencb  ^=»68— Contributory  Negligence— Spread  of  Fire. 

It  Is  not  contributory  negligence,  which  deprtves  a  landowner  of  his 
right  to  recover  damages  caused  by  fire  started  on  the  highway  and  neg- 
ligently permitted  to  spread,  for  him  to  have  permitted  dry  leaves  to  ac- 
cumulate on  land  controlled  by  him  adjacent  to  the  highway,,  since  he  had 
nothing  to  warn  him  that  fires  would  probably  be  built  in  that  vicinity. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent.  Dig.  §§  92,  94,  95.] 

In  Error  to  the  Supreme  Court  of  the  Territory  of  Hawaii. 

Action  by  the  Halawa  Plantation,  Limited,  a  corporation,  against 
the  County  of  Hawaii.  Judgment  for  the  plaintiff  was  affirmed  by 
the  Supreme  Court  of  the  Territory  of  Hawaii,  and  defendant  brings 
error.     Affirmed. 

Wade  Warren  Thayer,  of  Honolulu,  T.  H.,  and  W.  H.  Smith,  of 
Hilo,  T.  H.,  for  plaintiff  in  error. 

Henry  Holmes,  Clarence  H.  Olson,  and  Paul  R.  Bartlett,  all  of 
Honolulu,  T.  H.  (S.  H.  Derby,  of  San  Francisco,  Cal.,  of  counsel),  for 
defendant  in"  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  Halawa  Plantation,  Limited,  a  corporation, 
defendant  in  error  (hereinafter  called  plaintiff),  brought  action  against 
the  county  of  Hawaii,  plaintiff  in  error  (called  defendant),  for  dam- 
ages. After  demurrer  was  overruled  defendant  made  general  denial. 
There  was  a  trial  before  a  jury  and  judgment  for  plaintiff.  The  Su- 
preme Court  of  the  territory  affirmed  the  judgment  in  Halawa  Planta- 
tion V.  County  of  Hawaii,  22  Hawaii,  753.    Writ  of  error  was  sued  out. 

[  1  ]  The  substance  of  the  complaint  is  that  certain  agents  and  serv- 
ants of  defendant  in  pursuance  of  their  employment  of  repairing, 
maintaining,  and  constructing  a  highway  known  as  the  main  "Govem- 

^s»For  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Kej- Numbered  Digests  4  Indexes 
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ment  Kohala  Road,"  for  the  purpose  of  burning  certain  rubbish  on  the 
highway  adjoining  land  of  which  plaintiff  was  lessee,  carelessly,  neg- 
ligently, and  wrongfully  kindled  a  fire  on  the  highway,  and  neglected 
to  use  proper  care  to  prevent  its  escape,  with  the  result  that  it  extend- 
ed from  the  highway  to  the  adjoining  land  leased  by  plaintiff  and  de- 
stroyed sugar  cane  thereon. 

The  Supreme  Court  of  the  territory  in  its  opinion  said  that  if  the 
case  were  one  of  first  impression,  it  would  be  inclined  to  believe  that 
it  would  hold  otherwise  than  it  did,  but  that,  the  rule  that  a  county  is 
liable  for  injury  to  private  property  caused  by  the  negligent  acts  of  its 
road  employes  acting  within  the  scope  of  their  employment  having 
been  announced  ^in  Matsumura  v.  County  of  Hawaii,  19  Hawaii,  18, 
21  Ann.  Cas.  1338,  and  reaffirmed  in  the  same  case  in  the  later  deci- 
sion (19  Hawaii,  496),  and  the  Legislature  having  met  in  four  regular 
sessions  since  the  announcement  of  such  rule,  without  enacting  any 
statute  adopting  a  different  one,  the  court  must  consider  that  the  Leg- 
islature has  acquiesced  in  the  rule  announced. 

The  case  of  Matsumura  v.  County  of  Hawaii,  19  Hawaii,  18,  21 
Ann.  Cas.  1338,  was  decided  in  1908.  The  complaint  there  alleged  that 
one,  Keola,  while  employed  as  an  agent  and  servant  of  the  defendant 
in  maintaining  and  constructing  a  public  highway — 

**did  wlUfully,  negUgently,  and  In  total  disregard  of  the  rights  and  property  of 
the  plaintiff,  divert  the  course  of  a  large  stream  of  water  then  and  there  flow- 
ing in  a  certain  wooden  flume ;  that  the  said  large  stream  of  water  so  diverted 
did  rush  with  great  force  into  and  undermine  a  certain  large  mound  or  bank, 
consisting  of  earth  and  rocks,  which  by  the  force  of  the  water,  so  diverted  as 
aforesaid,  was  loosened  and  with  great  force  struck  the  store,  dwellings,  sta- 
bles, and  outhouses  of  the  said  plaintiff  in  such  manner  that  said  dwellings 
♦  *  *  were  utterly  demolished  and  destroyed  to  the  damage  of  the 
plaintiff,"  etc. 

In  a  well-considered  opinion  by  Judge  Ballou,  the  court  goes  back 
to  Russell  V.  Men  of  Devon,  decided  in  1788  (2  Term  Reports,  667), 
usually  relied  upon  as  the  foundation  for  the  rule  laid  down  by  many 
courts  that  at  common  law  a  county  was  not  liable  for  torts.  We  have 
examined,  not  only  the  cases  cited  in  the  opinion  of  the  Supreme  Court 
of  Hawaii,  but  many  others,  and  as  a  result  we  believe  that  in  the 
case  of  Matsumura  v.  County  of  Hawaii,  supra,  the  Territorial  Court 
correctly  pointed  out  that  Lord  Kenyon,  in  Russell  v.  Men  of  Devon, 
decided  as  the  main  point  that  the  body  of  men  sued  in  the  action  be- 
fore him  were  not  associated  in  a  corporate  capacity,  and  therefore 
that  it  was  inexpedient,  if  not  impossible,  to  hold  the  inhabitants  at 
large  responsible  for  the  alleged  tort.  It  is  undoubtedly  true  that  the 
case  has  been  applied  broadly  to  sustain  a  doctrine  of  general  nonlia- 
bility of  a  county  for  tort  committed  by  the  agent  of  the  county.  But 
that  it  should  not  be  used  as  a  basis  for  so  far-reaching  a  decision  is 
shown  by  the  opinions  in  the  following  later  English  cases,  which  refer 
to  Lord  Kenyon's  reasoning:  Kent  v.  Worthing  (1882)  10  L.  R.  Q. 
B.  118;  Borough  of  Bathhurst  v.  Macpherson  (1879)  4  Appeal  Cases 
Law  Reports,  256.  In  Maguire  v.  Liverpool  Corporation  [1905]  Law 
Reports,  1  King's  Bench  Division,  Lord  Romer  for  the  court  held  no 
action  would  lie  for  nonrepair,  and  cited  Russell  v.  Men  of  Devon  as 
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holding  to  that  effect;  and  in  Whyles  v.  Bingham  Rural  Council, 
[1900]  1  K.  B.  Div.  Law  Reports,  45,  in  an  action  to  recover  damages 
for  death  alleged  to  have  been  caused  by  the  wrongful  and  negligent 
acts  and  defaults  of  highway  authorities,  the  court  held  that  for  non- 
feasance there  would  be  no  liabiHty,  and  cited  Russell  v.  Men  of  De- 
von for  the  ruling,  although  for  an  act  of  misfeasance  the  court  said 
there  would  be  a  liability.  Russell  v.  Men  of  Devon  was  there  looked 
upon  as  going  to  the  extent  of  denying  responsibility  for  nonfeasance. 
In  Weightman  v.  City  of  Washington,  66  U.  S.  (1  Black)  38,  52,  53  (17 
L.  Ed.  52),  the  Supreme  Court  refers  to  the  frequent  misaK>lication 
of  the  doctrine  of  Russell  v.  Men  of  Devon,  saying : 

"Beference  Is  often  made  to  the  case  of  Russell  v.  Men  of  Devon  (2  Term, 
667)  as  an  authority  to  show  that  no  action  wUl  lie  against  a  municipal  cor- 
poration in  a  case  like  the  present ;  but  it  is  a  misapplication  of  the  doctrine 
there  laid  down.  Suit  was  brought,  in  that  case,  against  the  inhabitants  of  a 
district,  called  a  county,  where  there  was  no  act  or  mcorporaUon,  and  the 
court  held  that  the  action  would  not  lie,  admitting,  however,  at  the  same  time, 
that  the  rule  was  otherwise  in  respect  to  corporations.  But  whether  that 
be  80  or  not,  the  rule  here  adopted  has  been  fully  sanctioned  in  all  the  English 
courts."    Henley  v.  The  Mayor,  etc.,  of  Lyme  (6  Bing.  91). 

Judge  Deady,  in  Eastman  v.  County  of  Clackamas  (C.  C.)  32  Fed. 
24,  also  distinguished  the  decision  and  regarded  the  reason  for  a  dis- 
tinction between  an  incorporated  to^^n  and  a  county  as  without  sub- 
stantial difference.  In  Barnes  v.  District  of  Columbia,  91  U.  S.  540, 
23  L.  Ed.  440,  the  court  decided  that  the  District  of  Columbia,  a  mtmic- 
ipal  corporation,  is  responsible  to  an  individual  who  has  suffered  from 
the  defective  and  negligent  condition  of  its  streets.  In  the  course  of 
the  opinion  the  court  said: 

"And  here  a  distinction  is  to  be  noted  between  the  liabiUty  of  a  municipal 
corporation,  made  such  by  acceptance  of  a  village  or  dty  charter,  and  the  in- 
voluntary quasi  corporations  known  as  counties,  towns,  school  districts,  and 
especially  the  townships  of  New  England.  The  liability  of  the  former  is 
greater  than  that  of  the  latter,  even  when  invested  with  corporate  capacity 
and  the  power  of  taxation.  1  DUlon,  §§  10,  11,  13 ;  2  Dillon,  |  7^.  The  lat- 
ter are  auxiliaries  of  the  state  merely,  and  when  corporations  are  of  the 
very  lowest  grade,  and  invested  with  the  smallest  amount  of  power.  Accord- 
ingly, in  Conrad  v.  Ithaca,  16  N.  Y.  158,  the  vmage  was  held  to  be  liable  f<w 
the  negligence  of  their  trustees;  while  in  Weet  v.  Brockport  the  town  was 
said  not  to  be  liable  for  the  same  acts  by  their  conmilssioners  of  highways. 
Id.  163,  4,  9.  See  Brooke's  Abridgement,  Action  on  the  Case ;  Bussell  v.  Men 
of  Devon,  2  T.  R.  308,  and  cases  there  cited ;  16  N.  Y.  supra.  Whether  this 
distinction  is  based  upon  sound  principle  or  not,  it  is  so  well  settled  that  it 
cannot  be  disturbed.  Decisions  or  analogies  derived  from  this  source  are  of 
little  value  in  fixing  the  liabUity  of  a  city  or  a  vUlage.    See  Dillon,  supra." 

We  might  go  on  to  cite  the  conflicting  views,  but  it  would  serve  no 
useful  purpose  to  do  so.  In  Hawaii  a  county  is  a  body  corporate,  hav- 
ing an  administrative  board,  and  may  be  sued  in  its  corporate  name. 
As  shown  by  the  opinion  in  Matsumura  v.  County  of  Hawaii,  supra, 
the  powers  of  a  county  are  more  limited  than  are  those  usually  confer- 
red upon  counties,  in  that,  in  the  territory  they  are  largely  confined  to 
the  exercise  of  police  powers  and  to  ministerial  duties  of  conducting 
sewers,  pump  stations,  waterworks,  lighting  plants,  and  fire  depart- 
ments, but  the  statute  authorizes  the  opening,  closing,  and  maintaining 
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of  Streets  and  roads  and  the  doing  of  things  necessary  and  proper  to 
carry  into  execution  the  powers  conferred.  Chapter  4  of  Act  39,  Ter- 
ritorial Session  Laws  1905.  The  Supreme  Court  ot  the  territory  in 
the  Matsumura  Case,  referring  to  liability  for  misfeasance,  said : 

"Whatever  may  be  the  authority  for  exempting  counties  on  the  theory  that 
they  are  governmental  agencies  It  cannot  be  applied  to  those  that  have  no 
power  to  levy  taxes,  no  county  courts  for  the  administration  of  Justice,  no 
control  over  matters  of  education,  provision  for  the  poor,  or  military  organi- 
zation. They  could  as  well  be  called  'districts*  as  'counties,*  or,  on  the  other 
hand,  could  be  called  *clty  and  county,*  as  has  been  subsequently  done  with  the 
Island  of  Oahu,  which  has  been  converted  from  the  'County  of  Oahu*  into  the 
'city  and  county  of  Honolulu.*  S.  L.  1907,  Act  118.  These  differences  make 
the  extension  of  immunity  to  counties  In  Hawaii  merely  a  blind  adherence  to 
nomenclature  in  the  application  of  an  erroneous  principle.** 

The  construction  which  the  Supreme  Court  of  the  territory  has  put 
upon  the  local  statutes  pertaining  to  county  organization  and  to  pow- 
ers and  liabilities  of  counties  in  the  territory  is  entitled  to  great 
weight.  This  is  especially  pertinent  in  the  present  case,  because  the 
Legislature  of  Hawaii  with  knowledge  of  the  judicial  construction 
adopted  by  the  Matsumura  decision  has  met  in  four  sessions  since 
the  court  declared  the  law,  and  although  it  has  amended  the  county  act 
in  several  other  respects,  it  has  failed  to  change  the  law  as  announced 
in  that  opinion  and  decision.  Revised  Laws  of  Hawaii  1915,  §§  1503, 
1507-1517,  1527,  1531,  1554,  1565,  1573;  McChesney  v.  Hagar  (Ky.) 
104  S.  W.  714. 

[2] The  defendant  makes  the  point  that  the  question  of  contributory 
negligence  should  have  been  submitted  to  the  jury.  The  theory  of  de- 
fendant, as  we  understand  it,  is  that  if  it  was  found  by  the  jury  that  in 
the  space  between  where  the  fire  was  started  and  the  cane  field,  there 
was  a  group  of  lauhala  trees  and  under  the  trees  an  accumulation  of 
dry  leaves  and  grass  which  were  inflammable,  making  an  effective  car- 
rier of  fire  from  the  place  where  the  fire  was  started  to  where  it  en- 
tered the  cane  field  of  plaintiflF,  and  if  the  land  included  in  the  path 
of  the  fire  from  its  starting  point  to  the  cane  field  was  land  under 
lease  and  control  by  plaintiff,  and  if  plaintiff  knew  of  the  dry  leaves 
and  grass  and  failed  to  do  anything  to  lessen  **the  effectiveness"  of  the 
accumulation  as  a  fire  carrier,  and  if  **to  destroy  in  some  way  the  ef- 
fectiveness of  the  dry  material  as  a  fire  carrier  \o  prevent  any  fire 
originating  from  any  source  was  such  an  act  as  any  reasonably  prudent 
person  would  have  done,"  etc.,  such  failure  would  constitute  contribu- 
tory negligence  and  bar  recovery.  We  do  not  sec  how  plaintiff  was 
under  a  duty  to  take  precautions  against  fire  by  removing  the  accumu- 
lated dry  leaves  and  vegetable  matter.  Plaintiff  could  not  anticipate 
that  the  county  through  its  servants  would  be  negligent  or  even  im- 
prudent in  doing  work  on  the  road  adjoining  his  plantation.  It  is  too 
clear  for  argument  that  he  was  carrying  on  a  lawful,  but  not  hazard- 
ous, occupation,  not  in  the  vicinity  of  faiown  or  seen  dangers.  With 
nothing  to  warn  him  that  fires  would  probably  be  built  in  the  vicinity 
of  his  field,  the  question  of  contributory  negligence  was  outside  of  the 
case,  and  the  court  was  right  in  declining  to  charge  upon  the  matter. 

152C.C.A.— 40 
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Erd  V.  C.  &  N.  W.  R.  R.  Co.,  41  Wis.  65;  Yik  Hon  v.  Spring  VaUey 
Waterworks,  65  (Tal.  619,  4  Pac.  666. 

It  being  our  opinion  that  there  was  an  invasion  of  plaintiffs  rights 
by  the  misfeasance  of  the  agents  of  the  county,  the  judgment  is  af- 
firmed. 


(239  Fed.  840) 

THE  HALCYON. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    January  8,  1917.) 

No.  2830. 

1.  Salvage  ^=»26 — ^Amount  of  Compensation — ^Neouoence  in  Pebformakck 

OF  Service. 

A  schooner  was  broken  from  her  mooring  to  a  wharf  In  a  harbor  in 
Hawaii  at  night  by  a  heavy  wind  and  drifted  into  a  dangerous  position 
near  the  shore.  On  her  call  a  steamer  came  to  her  assistance,  and  had 
towed  her  some  distance  out  into  the  bay  when  the  line  parted  and  the 
schooner  anchored.  It  was  then  daylight,  and  the  steamer  soon  saw  that 
the  schooner  was  dragging  her  andior,  but  did  not  go  to  her  assistance 
until  she  had  again  drifted  into  a  dangerous  position  and  called  for  help, 
which  was  between  one  and  two  hours  after  she  commenced  drlftlnir- 
Held,  that  the  steamer's  service  was  one  of  salvage,  but  that  she  was 
negligent  in  not  going  to  the  assistance  of  the  schooner  a  second  time 
Immediately  when  the  latter  was  seen  to  be  dragging  her  anchor,  and  that 
the  salvage  award  should  be  fixed  on  the  basis  of  the  service  she  would 
have  rendered  if  she  had  done  so,  without  taking  into  consideration  the 
peril  of  the  schooner  at  the  time  of  her  final  rescue. 

[Ed.  Note.— For  other  cases,  see  Salvage,  Cent.  Dig.  ||  57-64,  68,  84,1 

2.  Salvage  ^=»26— Amount  of  Compensation—Promptness  and  Skillfulness 

OF  Service. 

It  is  the  theory  and  policy  of  the  law  of  salvage  to  promote  intrepidity, 
promptness,  and  skill  in  rescuing  the  imperiled  vessel,  and  lack  of  skillful 
operation,  with  or  without  injurious  results,  may  diminish  the  award; 
while,  on  the  other  hand,  the  skillfulness  of  the  rescue  may  influence  the 
award  by  increasing  it 

[Ed.  Note.— For  other  cases,  see  Salvage,  Cent  Dig.  |§  57-64,  68,  84.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Ter- 
ritory of  Hawaii ;   S.  B.  Dole,  Judge. 

Suit  in  admiralty  for  salvage  by  Inter-Island  Steam  Navigation 
Company,  Limited,  owner  of  the  steamer  Niihau,  against  the  schooner 
Halcyon;  J.  A.  T.  Olson,  master  and  claimant.  Decree  for  libelant, 
and  claimant  appeals.    Modified. 

In  a  proceeding  in  rem  for  salvage,  the  court  below  found  the  facts  to  be 
substantially  as  follows:  On  the  night  of  January  12-13,  1914,  the  schooner 
Halcyon,  laden  with  a  cargo  of  lumber,  was  lying  in  the  port  of  HUo,  Hawaii* 
a  little  way  off  the  wharf,  moored  to  the  wharf  and  to  buoys  on  the  port  side. 
A  heavy  wind  came  up  from  the  north  which  caused  her  to  drift  breaking  a 
line  attached  to  a  buoy,  and  to  collide  with  a  smaller  schooner  moored  near 
her  stern.  The  schooner  called  for  assistance  from  the  steamer  Niihau,  whi<^ 
was  lying  anchored  in  the  harbor  with  steam  up.  The  steamer  raised  her 
anchor  and  came  down  the  wind  near  the  schooner,  anchored,  and  sent  a  tow- 
line  by  boat  to  the  schooner,  which  had  then  drifted  close  to  the  shore  near 
the  mouth  of  the  Wailoa  river,  a  position  which  was  dangerous.  The  steamer 
was  towing  the  schooner  to  a  place  out  in  the  bay,  when  the  towline  parted. 

^s»For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Kej-Numbered  Digests  &  Indexes 
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The  schooner,  which  had  already  lost  an  anchor,  dropped  her  other  anchor. 
The  steamer  also  came  to  anchor.  "In  a  few  minutes,"  as  the  conrt  below 
found,  It  was  evident  to  the  master  of  the  steamer  that  the  schooner  was 
drifting  again  toward  the  sandy  shore  on  the  west  side  of  the  mouth  of  the 
Wailoa  river.  The  steamer  approached  her  and  reached  a  position  a  little 
way  to  the  windward.  The  schooner  raised  a  signal  for  assistance,  and 
about  that  time  a  boat  with  a  towllne  left  the  steamer  and  came  down  the 
wind  on  a  surf  line,  and  delivered  the  towllne  on  board  the  schooner,  and 
fastened  the  same  to  her  bow.  The  boat  then  returned  to  the  steamer  and 
brought  another  and  larger  line,  which  was  also  fastened  to  the  schooner. 
The  schooner  was  then  pulled  out  of  the  position  in  which  she  was,  and  was 
taken  to  a  safe  place  In  the  harbor,  where  she  anchored ;  and,  her  one  anchor 
being  Insufficient,  the  steamer  held  on  to  her  with  a  line  during  the  rest  of  the 
day  and  the  succeeding  night. 

The  trial  court  found  that  the  sdiooner  on  both  the  occasions  when  she  was 
rescued  by  the  steamer  was  in  great  danger  of  going  ashore,  and  of  becoming 
a  total  loss ;  that  the  wind  was  blowing  a  gale,  variously  estimated,  but  prob- 
ably 40  miles  an  hour;  that  the  first  aid  given  in  the  darkness  of  the  night 
was  attended  with  some  danger  to  the  steamer,  in  that  she  had  to  proceed 
between  a  railroad  wharf  and  unllghted  buoys,  which  were  150  or  200  feet 
away  from  the  wharf;  that  the  parting  of  the  towllne  was  caused  by  its 
friction  against  one  of  the  buoys;  and  that,  at  the  time  when  she  was  first 
rescued,  the  schooner  was  lying  in  water  18  feet  deep  amidships,  and  12  feet 
near  the  stem,  showing  her  to  be  almost  ashore.  The  court  also  found  that 
the  second  rescue  was  attended  with  danger  to  the  members  of  the  crew  In 
conveying  the  towllnes  to  the  schooner.  The  steamer  was  not  a  salvage  vessel, 
nor  was  she  engaged  In  the  towing  business,  but  was  a  freight  and  passenger 
steamer  of  the  value  of  from  $45,000  to  $55,000  and  carried  a  master  and  crew 
of  37  men.  She  was  about  to  leave  the  harbor  on  one  of  her  regular  voyages 
when  the  appeal  for  help  came  from  the  schooner,  and  in  rendering  the  salvage 
service  she  delayed  her  voyage  from  26  to  28  hours.  The  schooner  was  of 
the  value  of  $1,500,  and  her  cargo,  Including  insurance  and  freight  money,  was 
of  the  value  of  $6,381.85.  The  court  below  awarded  to  the  owner  of  the 
steamer  one-half  the  value  of  the  schooner,  and  one-third  the  value  of  the 
cargo. 

Nathan  H.  Frank  and  Irving  H.  Frank,,  both  of  San  Francisco, 
Cal.,  and  J.  W.  Russell,  of  Hilo,  Territory  of  Hawaii,  for  appellant. 

W.  O.  Smith,  L.  J.  Warren,  and  E.  W.  Sutton,  all  of  Honolulu, 
Territory  of  Hawaii  (S.  H.  Derby,  of  San  Francisco,  Cal.,  of  counsel), 
for  appellee. 

Before  GILBERT,  MORROW,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  appellant,  the  owner  of  the  schooner,  in  his  answer  to  the  libel,  to 
show  that  the  steamer  did  not  render  efficient  service,  alleged  that  when 
the  hawser  broke,  and  the  schooner's  remaining  anchor  was  cast  to 
await  another  towline  to  be  sent  from  the  steamer,  "although  more 
than  an  hour  elapsed,  during  which  time  the  said  Niihau  had  suffi- 
cient opportunity  to  give  the  Halcyon  another  and  additional  lines,  yet 
the  said  Niihau  made  no  effort  whatsoever  to  supply  any  line,  or  to 
give  to  said  Halcyon  any  assistance  whatsoever  until,  when  the  claim- 
ant observed  the  Halcyon  very  close  to  the  breakers  and  in  danger  of 
nmning  ashore,  he  hoisted  the  signals  for  immediate  assistance,  and 
it  was  only  after  the  hoisting  of  said  signals  that  the  Niihau  rendered 
any  further  assistance,"  and  the  answer  alleged  it  was  the  duty  of 
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the  steamer  to  have  supplied  other  hawsers  "immediately  upon  the 
breaking  of  the  hawser  during  the  original  tow." 

The  service  rendered  by  the  steamer  was  clearly  a  salvage  service, 
attended  with  some  danger  to  the  steamer  and  to  the  members  of  the 
crew  who  went  in  the  boat  to  take  lines  to  the  schooner.  The  serious 
question  in  the  case  is  whether  or  not  tfie  salvage  award  should  be 
reduced  by  reason  of  the  steamer's  failure  to  stand  by  when  the  line 
parted,  and  her  failure  to  take  the  schooner  again  in  tow  sooner  than 
she  did,  and  before  the  schooner  reached  the  dangerous  position  in 
which  she  was  when  the  second  towage  began.  The  captain  of  the 
steamer  testified  that,  when  the  line  parted,  his  reason  for  not  return- 
ing and  taking  the  schooner  again  in  tow  was  that  he  supposed  that 
those  on  board  the  schooner  had  cut  his  towline  as  an  indication  that 
they  wished  to  be  taken  no  further,  and  that  this  impression  was  con- 
firmed by  a  signal  which  he  saw  given  by  a  man  on  board  the  schooner, 
who  extended  his  arms  horizontally  and  then  lowered  them.  That  sig- 
nal was  probably  a  signal  to  the  crew  of  the  schooner  to  let  go  her 
anchor.  When  tfie  line  parted,  a  portion  of  it  was  left  attached  to  the 
schooner,  and  the  captain  of  the  steamer  saw  the  line  hanging  over  the 
schooner's  bow.  He  could  not  see  how  long  that  overhanging  line  was, 
but  he  could  see  that  it  extended  into  the  water,  and  he  should  have 
known  that  it  had  not  been  severed  by  the  crew  of  the  schocMier.  He 
stood  by  when  the  line  was  drawn  in  and  coiled,  which  was  done  with- 
in 10  minutes  after  it  parted.      He  was  asked : 

"Q.  Did  you  observe  at  that  time  that  a  big  portion  of  it  was  gone?  A. 
Not  a  big  portion." 

He  testified  that  "somewhere  about  20  fathoms"  were  gone.  "I 
didn't  measure  it."  Other  witnesses  testified  that  the  piece  of  the  line 
left  on  the  schooner  was  30  fathoms  in  length.  According  to  the  tes- 
timony of  the  captain  of  the  steamer,  the  line  parted  at  6  o'clock,  or 
possibly  15  minutes  later.  He  testified  that,  15  or  20  minutes  after 
the  line  parted,  he  noticed  that  the  schooner  was  drifting.  At  about 
half  past  8,  or  a  little  later,  he  caused  a  line  to  again  be  taken  to  the 
schooner,  to  draw  her  out  of  the  dangerous  position  into  which  she 
had  drifted.  He  gave  no  satisfactory  explanation  of  what  he  was  do- 
ing in  the  meantime.  Although  repeatedly  examined  and  cross-ex- 
amined upon  that  feature  of  the  case,  he  could  only  state  that  he  was 
engaged  in  watching  the  schooner  and  in  preparing  to  send  a  line  to 
her.  But  when  called  upon  to  state  the  specific  time  devoted  to  prep- 
aration, he  could  account  for  no  more  than  40  minutes.  A  small  por- 
tion of  his  testimony  on  that  subject  is  the  following: 

**Q.  Now,  it  was  somewhere  in  the  neighborhood  of  about  two  hours  from 
the  time  that  the  towline  parted  untU  the  Halcyon  rea<died  the  bea<3L 
How  do  you  account  for  the  balance  of  that  time?  A.  WeU,  the  Halcyon  was 
dragging  in  slowly ;   she  was  dragging  during  that  time. 

"Q.  Yes,  but  what  were  you  doing?  A.  We  was— I  eKplalned  tiiat  befbre. 
I  was  watching  her. 

**Q.  So  that  wtiile — ^you  said  that  you  sent  lier  a  line,  say,  about  10  minute* 
or  so  after  you  anchored  at  N-2?  A.  I  didn't  say  that;  I  said  we  got  our 
line  ready. 
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"Q.  How  long  did  you  remain  at  N-2  before  the  line  started  off  to  the  Hal- 
cyon?   A.  So  Boon  as  everything  was  ready. 

**Q.  I'm  asking  you  how  long  in  point  of  time?  A.  When  we  sent  the  line 
to  the  Halcyon,  that  was  about  between  8  and  half  past  8. 

'*Q.  Now,  Captain,  I'm  not  quite  dear.  You  sent  the  Halcyon  a  line  from 
N,  your  position  at  N-2,  between  8  and  half  past  8.  Is  that  right?  A. 
Thereabouts. 

"Q.  You  say  the  towline  parted  between  6  and  half  past  6?  A.  The  towline 
parted  a  little  after  6. 

*'Q.  So  that  two  hours  elapsed  from  the  time  the  towline  parted  until  she— 
until  yon  sent  her  a  line  from  N-2?  A.  She  was  lying  to  an  anchor  there; 
there  was  no  necessity  of  sending  a  line  until  she  commenced  to  drag. 

**Q.  Then  she  was  lying  at  anchor  at  what  place?  A.  She  had  put  her 
anchor  down. 

"Q.  Wasnt  she  dragging  at  that  time?    A.  Not  right  off. 

"Q.  How  long  a  time  did  she  remain  without  dragging?  A.  I  said  that 
before;  in  the  neighborhood  of  15  minutes  before  I  noticed  particularly  that 
she  was  dragging." 

Counsel  for  the  appellee  are  able  to  account  for  the  time  only  upon 
the  theory  that  the  captain  of  the  steamer  was  mistaken  as  to  the  time 
when  the  line  parted.  They  say  the  appellant's  argument  is  based  on 
Capt.  Bruhn's  erroneous  testimony  that  the  first  line  parted  at  6  o'clock, 
and  they  point  to  other  testimony  which  they  say  proves  that  it  parted 
at  7  o'clock.  We  think  it  is  true  that  the  captain  of  the  steamer  was 
in  error  as  to  the  time  when  the  line  parted.  The  decided  weight 
of  the  testimony  is  that  it  parted  at  half  past  6.  The  captain  of  the 
schooner,  who  was  the  only  person  who  observed  the  time  by  a  watch, 
said  that  it  was  6 :30,  and  he  is  substantially  corroborated  by  several 
witnesses.  The  time  when  the  line  was  taken  aboard  the  schooner  for 
the  second  towage  is  definitely  fixed  at  8 :35,  or  a  little  later.  It  seems 
very  clear  that,  within  30  minutes  from  the  time  when  the  captain  of 
the  steamer  first  noticed  that  the  schooner  was  dragging  on  her  an- 
chor, he  could  have  again  taken  her  in  tow.  This  is  shown  by  the  time 
it  took  him  to  get  his  line  aboard  the  schooner  for  the  first  towage,  at 
which  time  it  was  dark,  so  dark  "you  couldn't  see  your  hand,"  as  one  of 
the  officers  of  the  steamer  testified.  The  chief  engineer  of  the  steamer 
testified  that,  upon  the  first  appeal  for  help,  the  captain  came  to  him  at 
4  o'clock,  "to  get  ready  with  the  engines" ;  that  the  steamer  was  started 
between  4  and  half  past,  and  at  half  past  4  was  actually  engaged  in 
towing  the  schooner.  The  second  mate  testified  that  at  4  o'clock  they 
got  word  that  the  schooner  was  in  distress,  that  the  captain  notified  the 
engineers  to  get  ready,  and  the  engineers  said  they  were  ready,  and 
that  they  heaved  ancliors  and  started.  The  testimony  as  to  the  length 
of  time  the  steamer  engaged  in  that  first  service  of  towing  corroborates 
the  testimony  of  the  chief  engineer  that  it  must  have  been  begun  at  or 
about  4:30  o'clock. 

[2]  We  are  not  inclined  to  accept  the  theory  of  the  appellant  that  the 
captain  of  the  steamer,  for  the  purpose  of  enhancing  the  degree  of 
his  salvage  service,  deliberately  delayed  starting  the  second  time  to  the 
relief  of  the  schooner.  Nor  do  we  think  he  was  willfully  negligent. 
But  we  are  of  the  opinion  that  his  delay  was  a  negligent  failure  to  ren- 
der the  prompt  and  timely  service  which  the  situation  demanded,  that 
it  should  be  reckoned  with  in  dealing  with  the  appellee's  demand  for 
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a  salvage  award,  and  that  the  amount  of  salvage  should  be  fixed  upon 
the  basis  of  service  rendered  as  it  would  have  been  if,  at  the  time  when 
the  schooner  was  j>erceived  to  be  drifting  from  her  anchorage  after 
the  line  parted,  the  steamer  had  immediately  gone  to  her  assistance, 
and  that  the  peril  in  which  the  schooner  was  at  the  time  of  her  final 
rescue  should  not  be  taken  into  consideration.  It  is  the  theory  and  pol- 
icy of  the  law  of  salvage  to  promote  intrepidity,  promptness,  and  skill 
in  rescuing  the  imperiled  vessel.  Lack  of  skillful  operation,  with  or 
without  injurious  results,  may  diminish  the  award ;  while,  on  the  other 
hand,  the  skill  fulness  of  the  rescue  mav  influence  the  award  by  increas- 
ing it.  The  Algitha  (D.  C.)  17  Fed.  551 ;  The  Katie  Collins  (D.  C.)  21 
Fed.  409;  The  Henry  Steers,  Jr.  (D.  C.)  110  Fed.  578.  In  The  Cape 
Packet,  3  W.  Rob.  Adm.  122,  Dr.  Lushington  said : 

"There  is  also  another  kind  of  negligence,  the  effect  of  which  Is  to 
diminish  the  amount  of  salvage  reward,  not  to  take  it  entirely  away.  The 
extent  of  this  diminution,  I  may  further  state,  is  not  measured  by  the 
amount  of  loss  or  injury  sustained,  but  is  framed  upon  the  principle  of  pro- 
portioning the  diminution  to  the  degree  of  negligence,  not  to  the  consequences." 

We  think  that  under  the  circumstances  $2,000  would  have  been  a 
fair  award  for  the  appellee's  services. 

The  cause  is  remanded  to  the  court  below,  with  instructions  to  modi- 
fy the  decree  as  above  indicated,  awarding  the  appellee  $2,000,  without 
interest,  and  with  costs  on  the  appeal  in  favor  of  the  appellant 


(2^  Fed.  844) 

KLEIN  et  al.  y.  DARNELL  et  aL 

(Circuit  CJourt  of  Appeals,  Fifth  Circuit     February  24,  1917.     Behearing 
Denied  March  30,  1917.) 

No.  2966. 

1.  MoRTOAGSS  ^=»48(2) — ^Description — Ambiguitt. 

Where  there  were  two  surveys  of  land  in  Bowie  county  under  the  same 
name,  one  being  about  10  miles  southwest  of  the  city  of  Boston  and  the 
other  about  14  miles  therefrom,  a  deed  of  trust  describing  the  property 
as  the  *'east  half  of  the"  survey,  "situated  about  14  miles  southwest  from 
Boston,  in  Bowie  county,"  is  sufladent;  the  description  identifying  only 
one  of  the  surveys. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  |  127.] 

2.  MoRTOAOEs   «=»553 — Foreclosure— Acquisition    of  Title   bt  Tenant^ 

Burden  of  Proof. 

Where  defendant  was  a  tenant  of  plaintiff  when  he  acquired  an  out- 
standing title  based  on  foreclosure  of  a  deed  of  trust,  defendant  has  the 
burden  of  proving  the  regularity  of  the  foreclosure  proceedings. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  |  158L] 

8.  Evidence  ^=»317(12)— Hearsay. 

Where  the  validity  of  a  sale  on  foreclosure  of  a  deed  of  trust  whi<* 
provided  that,  if  the  trustee  named  should  fail  or  refuse  to  act  or  became 
disqualified,  the  beneficiary  should  have  full  power  to  appoint  a  substi- 
tute in  writing,  was  involved,  testimony  by  the  substituted  trustee,  who 
held  the  sale,  that  the  original  trustee,  in  response  to  his  inquiry,  wrote 

^s»For  other  oases  see  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered  Digests  4  InUexes 
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him  that  he  had  declined  to  act,  Is  inadmissible,  being  hearsay ;  the  refus- 
al of  the  original  trustee  occurring  before  the  inquiry  was  made. 
[Ed.  Note. — ^For  other  cases,  see  Evidence,  Cent.  Dig.  1 1185.] 

4.  Appeal  and  Ebbor  «=»1060(1) — ^Review — ^Habmucss  Error. 

In  such  case,  where  the  beneficiary  of  the  deed  of  trust  was  the  only 
witness  to  the  refusal  of  the  trustee  to  act,  the  erroneous  admission  of 
the  hearsay  testimony  cannot  be  treated  as  harmless,  on  the  theory  that 
it  did  not  affect  the  jury. 

[Ed.  Note. — For  other  cases,  see  AiH)eal  and  Error,  Cent  Dig.  ||  1068, 
1060,  4153,  4157.1 

5.  Appeal  and  Error  ^=»230 — ^Presentation  of  Grounds  op  Review   in 

Court  Below— Ob.tections— Necessity. 

Where  it  did  not  appear  that  the  objection  to  the  testimony  was  made 
before  the  witness  answered  the  question,  the  receipt  thereof  cannot  be 
complained  of  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent.  Dig.  1 183.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Texas;  Gordon  Russell,  Judge. 

Trespass  to  try  title  by  Samuel  Klein  and  others  against  J.  T.  Dar- 
nell and  others.  There  was  a  judgment  for  defendants,  and  plaintiffs 
bring  error.     Reversed  and  remanded. 

F.  M.  Etheridge,  J.  M.  McCormick,  and  H.  L.  Bromberg,  all  of 
Dallas,  Tex.,  for  plaintiffs  in  error. 

RoUin  W.  Rodgers,  of  Texarkana,  Tex.,  and  George  W.  Johnson, 
of  New  Boston,  Tex.,  for  defendants  in  error. 

Before  WALKER,  Circuit  Judge,  and  GRUBB,  District  Judge. 

GRUBB,  District  Judge.  This  was  an  action  of  trespass  to  try  ti- 
tles, instituted  by  the  plaintiffs  in  error  against  the  defendants  in  error 
to  recover  about  873  acres  of  land  in  Bowie  county,  Tex.  The  defend- 
ants in  error  disclaimed  as  to  all  except  320  acres,  the  remainder  being 
described  as  the  east  half  of  the  Logwood  survey,  and  it  was  the  title 
to  this  tract  that  was  in  controversy.  W.  P.  Lash  was  the  common 
source  of  title.*  The  plaintiffs  in  error  traced  title  from  him,  which 
was  good,  unless  because  of  a  deed  of  trust  executed  by  Lash  to  L  Mc- 
Queen on  the  8th  day  of  September,  1898,  and  before  plaintiffs  in  er- 
ror's predecessor  acquired  title  from  Lash.  The  defendants  in  error 
claim  title  under  this  deed  of  trust.  The  respective  claims  of  the  par- 
ties revolve  about  the  validity  of  the  deed  of  trust  and  of  the  proceed- 
ing to  foreclose  it.  If  both  were  valid,  title  is  vested  in  the  defendants 
in  error.  If  either  is  invalid,  then  the  plaintiffs  in  error  have  the 
legal  title. 

[1]  The  deed  of  trust  is  assailed  because  of  an  alleged  insufficient 
description  of  the  premises  conveyed.    The  description  is  as  follows: 

"The  east  one-half  of  the  T.  Y.  Logwood  headrlght  of  land,  situated  about 
14  miles  southwest  from  Boston,  in  Bowie  county,  Texas,  containing  320 
acres." 

The  description  is  concededly  sufficient  on  its  face.  Its  alleged  in- 
sufficiency arises  out  of  the  fact  that  there  were  two  T.  Y.  Logwood 
surveys  in  Bowie  county,  Tex.,  and  it  is  claimed  the  description  would 

^s»For  oUier  cases  see  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered  Digests  4  Indexes 
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equally  fit  cither,  and  that  thereby  an  ambiguity  is  created,  patent  if 
judicial  notice  is  taken  of  the  different  surveys,  or  latent  if  proof  of 
the  fact  that  there  were  two  such  surveys  is  required.  The  other  T.  Y. 
Logwood  survey  is  shown  to  have  been  about  10  miles  southwest  of 
Boston,  in  said  county.  Whether  judicial  notice  be  taken  of  the  sur- 
veys shown  by  the  county  map  or  not,  we  think  the  map  itself  and  the 
evidence  of  Johnson,  the  county  surveyor,  sufficiently  diflferentiates 
the  two  survejrs,  as  to  show  that  the  description  in  the  deed  of  trust 
is  properly  referable  only  to  the  one  here  in  controversy,  and  that  the 
record  of  the  deed  of  trust  put  subsequent  purchasers  on  notice  that 
it  affected  the  title  to  the  land  in  controversy.  We  think  the  District 
Court  properly  ruled  on  this  issue.' 

[2]  The  remaining  criticism  of  the  title,  set  up  by  defendants  in  er- 
ror, IS  the  sufficiency  of  the  foreclosure  of  the  trust  deed.  The  fact 
that  the  defendant  in  error  Darnell  had  been  and  probably  was  a  ten- 
ant of  the  predecessors  in  title  of  the  plaintiffs  in  error  when  the  title 
asserted  by  him  was  acquired  placed  the  burden  on  defendants  in  error 
to  establish  their  title  to  the  land  in  controversy.  This  required  of 
them  to  prove  the  validity  of  the  foreclosure  proceeding,  by  means  of 
which  the  title  of  W.  P.  Lash,  the  common  source,  became  vested  in 
the  mortgagee.  Hazard,  through  whom  defendants  in  error  claim. 

[3,  4]  But  one  infirmity  in  that  proceeding  is  relied  upon  by  plain- 
tiffs in  error.  It  is  that  the  original  trustee,  McQueen,  did  not  act,  but 
the  sale  and  deed  were  made  by  a  substituted  trustee,  J.  B.  Manning, 
without,  as  is  alleged,  the  proper  authorization  so  to  act  The  trust 
deed  provided  that: 

"Should  the  said  L.  McQueen  from  any  cause  whatever  ftiU  or  refuse  to  act 
or  become  disqualified  from  acting  as  such  trustee,  then  the  said  W.  X.  Hazaid, 
or  the  legal  holder  of  said  pronrtssory  note,  shall  have  full  power  to  appoint  a 
substitute  in  writing,  who  shall  have  the  same  powew  as  are  hereby  delegated 
to  the  said  L.  McQueen." 

McQueen  was  in  no  way  disqualified  to  act,  and  the  substitution 
could  only  be  justified  by  proof  that  he  failed  or  refused  to  act 
Whether  he  did  or  not  was  the  narrow  issue  that  was  submitted  to 
the  jury  by  the  District  Judge.  Hazard,  the  mortgagee,  a  witness  for 
the  defendants  in  error,  testified  that  McQueen  refused  to  act  because 
old  and  feeble,  and  of  the  distance  from  his  home  to  the  place  of  sale 
in  Bowie  county.  Evidence  was  offered  by  plaintiffs  in  error  tending 
to  show  contradictory  statements  by  Hazard  in  a  written  affidavit,  the 
effect  of  which  and  of  his  entire  evidence  was  properly  left  for  the 
jury's  determination. 

In  this  situation  of  the  case,  the  defendants  in  error  were  permitted, 
against  plaintiffs  in  error's  objection  and  exception,  to  prove  by  the 
witness  J.  B.  Manning,  the  substituted  trustee,  that  after  his  designa- 
tion as  trustee  by  the  mortgagee.  Hazard,  doubting  his  authority  to  act, 
he  wrote  to  the  original  trustee,  McQueen,  asking  him  if  he  had  refus- 
ed to  act,  and  received  a  reply  from  McQueen  to  the  effect  that  he  had 
so  refused.  The  reply  letter  was  not  produced,  but  its  contents  were 
proven  by  the  witness.  Conceding  that  a  proper  foundation  for  sec- 
ondary evidence  was  laid,  we  still  think  this  evidence  was  inadmissible. 
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and  prejttdicial  to  plaintiffs  m  error.  It  will  be  observed  that  the  re- 
fusal to  act  is  not  claimed  to  have  been  made  in  this  letter.  It  had  been 
made,  if  made  at  all,  before  the  letter  was  written,  verbally  to  Hazard, 
to  whom  akme  it  could  be  made.  Hazard  had  acted  on  it  by  designating 
Manning  as  a  substituted  trustee,  and  it  was  only  after  this  that  Man- 
ning wrote  McQueen,  asking  confirmation  of  his  refusal  to  act.  The 
writing  of  the  reply  letter  and  its  contents  were  no  part  of  the  res  gestae 
of  the  refusal,  but  a  mere  unsworn  written  declaration  by  the  oririnal 
trustee  that  he  had,  at  a  previous  time,  and  to  another  person,  refused 
to  act.  This  was  clearly  hearsay  evidence.  Its  effect  was  to  corrobo- 
rate Hazard,  the  only  witness  to  the  refusal,  and  a  witness  against 
whom  impeaching  evidence  had  been  introduced,  by  the  unsworn  evi- 
dence of  an  absent  witness  McQueen,  in  the  shape  of  narrative  declara- 
tions of  a  past  refusal,  which  were  contained  in  a  letter  Written  by  Mc- 
Queen to  the  witness  who  testified.  They  were  therefore  received 
without  the  sanction  of  an  oath,  and  the  maker  of  them  was  not  amen- 
able to  cross-examination.  As  they  related  directly  to  the  only  fact 
that  was  submitted  to  the  jury,  viz.,  the  alleged  refusal  of  McQueen 
to  act  as  trustee,  we  cannot  say  that  they  did  not  influence  the  jury  to 
find  the  fact  of  refusal,  when  upon  the  uncorroborated  evidence  of  the 
mortgagee.  Hazard,  they  might  have  been  unwilling  to  do  so.  We  are 
of  the  opinion  that  the  admission  of  this  evidence  must  work  a  reversal 
of  the  judgment. 

[5]  We  find  no  other  reversible  error  in  the  record.  With  relation 
to  the  evidence  of  the  declaration  of  Meyers,  agent  for  the  plaintiffs  in 
error,  alleged  to  have  been  made  to  the  witness.  Shew,  that  the  law- 
yers of  the  plaintiffs  in  error  had  procured  him  to  fence  the  land  be- 
cause of  some  infirmity  in  the  title,  it  is  suflicient  to  say  that  the  record 
does  not  affirmatively  show  that  objection  was  interposed  to  the  intro- 
duction of  this  evidence  before  the  answer  was  delivered  by  the  witness. 
The  objection  may  have  come  too  late,  and  the  court's  refusal  to  ex- 
clude, so  far  as  appears  from  the  record  to  the  contrary,  may  have  been 
based  on  that  ground.  We  do  not  hold  that  the  evidence  was  legd 
evidence  or  properly  admitted. 

The  judgment  is  reversed,  for  the  reason  given,  and  the  cause  re- 
manded for  another  trial.        • 


(239  Fed.  847) 

WANDBLL  V.  MUBBAT. 

(Circuit  Ourt  of  Appeals,  Second  CUrcuit.    January  9,  1917.) 

No.  108. 

1.  CSan AL8  ^=:»18 — ^Injuries  from  Constbuction — ^Actions — ^Pbestticptions. 

Where  a  contractor  was  engaged  in  work  on  land  on  either  side  of  the 

Brie  Canal,  the  doing  of  which  did  not  interfere  with  navigation,  there 

is  no  presumption  tliat  an  obstruction  on  the  bottom  of  the  canal,  whidi 

caused  tlie  sinking  of  a  passing  boat  was  due  to  liis  fault  or  negligence. 

[Ed.  Note. — For  other  cases,  see  Canals,  CJent  Dig.  §§  20-24.] 
^s>For  oUi«r  esses  se«  same  topic  &  KBY-NUMBBR  in  ell  Kej-Numbered  Digests  4  Indexes 
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2.  Canals  ^s»18 — Injuries  fbom  OoNsraucnoN — ^Actions — Sufficienct  of 
Evidence. 

Evidence  considered,  and  held  not  to  sustain  the  allegation  of  a  libel 
that  the  sinking  of  libelant's  canal  boat  in  the  Erie  Canal,  by  striking  an 
obstruction  on  the  bottom,  was  due  to  the  negligence  of  one  of  the  two 
subcontractors  of  respondent,  who  were  engaged  in  work  on  the  banks,  in 
dropping  a  stone  into  the  canal,  but  to  show  that  the  place  where  the 
boat  struck  the  obstruction,  and  where  there  was  testimony  showing 
that  a  stone  was  afterward  found,  was  outside  the  radius  of  either  of 
the  derricks  in  use  on  the  work. 

[Ed.  Nota— For  other  cases,  see  Canals,  Cent.  Dig.  §§  20-24.1 

Appeal  from  the  District  Court  of  the  United  States  for  tfie  Western 
District  of  New  York. 

Suit  in  admiralty  by  Nicholas  Wandell,  owner  of  the  canal  boat  S.  C. 
Meil,  against  Patrick  H.  Murray,  surviving  partner  of  the  firm  of 
Casey  &  Murray.  Decree  for  libelant,  and  respondent  appeals.  Re- 
versed. 

Stanley  &  Gidley,  of  Buffalo,  N.  Y.,  for  appellant. 
Lewis,  Adler  &  Laws,  of  Philadelphia,  Pa.,  and  Hoyt  &  Spratt,  of 
Buffalo,  N.  Y.,  for  appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 

WARD,  Circuit  Judge.  November  3,  1911,  the  canal  boat  S.  G. 
Meil,  laden  with  wheat  arrived  at  a  point  just  east  of  lock  37  in  the 
Erie  Canal.  She  was  the  last  of  a  tandem  tow  of  three  boats  bound 
east  from  Buffalo  to  New  York  City.  The  boats  had  to  go  through 
the  lock  separately,  and  after  the  first  two  had  passed  through  a  team 
of  horses  took  hold  of  the  Meil.  Between  8  and  9  p.  m.,  as  she  was 
passing  a  scow  lying  about  10  feet  off  the  heel  bank  of  the  canal  and 
opposite  to  a  hoisting  derrick  belonging  to  the  Acme  Engineering  & 
Construction  Company,  she  struck  some  obstruction  on  fiie  bottom, 
which  caused  her  to  leak  and  soon  afterwards  to  sink.  The  bottom  of 
the  canal  in  this  lock  is  solid  rock.  The  District  Judge  located  the  place 
of  the  accident  in  accordance  with  the  testimony  of  all  the  witnesses, 
as  above  stated. 

[  1  ]  The  libel  charges  the  defendant  with  having  negligently  dropped 
a  stone  which  caused  the  damage  into  the  canal  and  having  left  it  there. 
Subsequently,  on  the  morning  of  November  21st,  after  the  water  had 
been  run  out  of  the  canal  for  the  season,  some  witnesses  for  the  libel- 
ant testified  that  they  found  a  stone  on  the  bottom  about  10  or  12 
feet  from  the  towpath  bank  at  the  place  where  they  had  been  told  the 
boat  struck.  This  stone  they  say  disappeared  shortly  after  it  was 
found.  The  defendant  had  a  contract  with  the  state  of  New  York 
to  blast  away  rock  on  the  south  or  heel  side  of  the  canal  at  this  lock 
and  to  build  a  wall  of  dressed  stone  on  the  north  or  towpath  side,  and 
he  had  sublet  the  former  work  to  the  Acme  Company  and  the  latter 
to  the  Lathrop,  Shea  &  Henwood  Company,  each  of  which  used  a 
derrick. 

The  District  Judge  got  the  impression  that  the  Acme  Company  was 
engaged  in  widening  and  deepening  the  canal,  and  that  the  stone  in 

^s»For  oUier  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  4  Indexes 
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question  must  have  been  thrown  up  by  blasting.  Therefore  he  applied 
to  it  the  rule  laid  down  by  us  in  Huntley  v.  Empire  Engineering  Co., 
211  Fed.  959, 128  C.  C.  A.  457.  This  made  a  very  exact  analysis  of  the 
testimony  unnecessary.  It  was  enough  that  no  other  cause  for  the 
presence  of  the  stone  had  been  shown  and  the  defendant  had  made  no 
explanation. 

In  the  Huntley  Case  the  defendant  was  engaged  in  deepening  the 
canal  itself,  and  was  bound  to  see  that  the  work  it  was  doing  did  not 
interfere  with  navigation.  There  was  no  possible  explanation  for  the 
presence  of  the  obstruction,  other  than  that  work.  The  case  was  an 
exceptional  one,  and  the  decision  not  to  be  extended.  Here  the  defend- 
ant had  nothing  to  do  with  the  canal,  but  was  engaged  in  operations 
on  land  on  each  side  of  it.  The  libelant  could  not  rely  upon  the  pre- 
siunption  that,  in  the  absence  of  explanation  by  the  defendant,  he  must 
have  caused  the  obstruction. 

The  Acme  Company  and  the  Lathrop  Company  were  independent 
contractors ;  but,  as  the  defendant  does  not  riise  the  question  of  his 
liabiUty  for  their  acts,  we  do  not  discuss  it.  It  is  enough  to  say  that, 
when  the  work  going  on  involves  a  nuisance,  e.  g.,  excavating  or  ob- 
structing a  public  street  or  waterway,  quite  a  different  measure  of 
liability  may  apply  from  that  appropriate  to  operations  which  only  in- 
directly and  through  negligence  cause  injury.  McCafferty  v.  Railroad 
Co.,  61  N.  Y.  178,  19  Am.  Rep.  267. 

[2]  It  is  quite  clear  that  the  boom  of  the  Acme  Company's  derrick, 
which  only  extended  about  20  feet  over  the  canal,  could  not  have 
reached  to  a  point  12  feet  from  the  towpath  side ;  the  canal  being  65 
feet  wide.  Could,  then,  a  stone  have  been  dropped  at  the  place  fixed  by 
the  Lathrop  Company's  derrick  ?  Its  derrick,  with  a  boom  60  feet  long, 
was  on  top  of  the  stone  wall  in  course  of  construction  on  the  towpath 
side.  The  libelant's  witness  Shingle,  who  was  driving  the  team,  says  it 
had  got  to  where  the  stone  was  being  unloaded  on  the  cars  when  the 
boat  fetched  up.  As  the  towing  line  was  200  feet  long,  the  place  of  the 
striking  must  have  been  some  200  feet  west  of  the  wall.  The  libelant's 
witness  Klock  says  the  stone  which  was  pointed  out  to  him  on  the 
morning  of  November  21st  was  not  within  reach  of  the  Lathrop  Com- 
pany's derrick,  whose  boom  was  from  50  to  80  feet  east  of  that  point. 
A  surveyor  employed  by  the  defendant  some  13  months  after  the  ac- 
cident made  a  map  of  the  location,  placing  the  Acme  Company's  der- 
rick, which  had  been  removed  in  the  meantime,  at  a  point  fixed  by  Mc- 
Donald, who  was  the  company's  foreman  at  the  time.  This  was  153 
feet  west  of  the  beginning  of  the  stone  wall  where  the  Lathrop  Com- 
pany's derrick  was.  Murray,  the  defendant,  puts  the  Acme  Company's 
derrick  270  feet  west  of  the  Lathrop  Company's  derrick.  The  libelant's 
witness  Woods  is  the  only  witness  who  says  that  the  stone  he  found 
on  the  morning  of  November  21st  was  within  reach  of  the  Lathrop 
Compan/s  derrick. 

We  think  the  weight  of  the  testimony  is  that  a  stone  at  the  place  of 
the  accident  as  fixed  by  the  District  Judge  could  not  have  been  drop- 
ped by  the  derrick  of  either  of  these  companies,  and  if  the  stone  said 
to  have  been  found  was  within  reach  of  the  Lathrop  Company's  der- 
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rick,  as  Woods  says,  then  the  libelant's  boat  did  not  run  upon  it,  be- 
cause the  place  of  the  accident  was  much  further  to  the  west. 

The  libelant  having  failed  to  prove  that  the  stone  which  he  claims 
did  the  injury  was  dropped  by  either  of  the  defendant's  subcontractors^ 
the  libel  should  have  been  dismissed. 

The  decree  is  reversed. 


(239  Fed.  860) 

In  re  OBERGFOLL. 

(Oircoit  Court  of  Appeals,  Second  Circuit.    January  16,  1917.) 

No.  140. 

Bankbuptot  «=»217(3) — ^Powbbs  op  Coubi^-Gabnibhmewt  by  Star  Cottbt. 

Bankr.  Act  July  1,  1898,  c.  641,  |  67f,  30  Stat  664  (Comp.  St.  IWS,  | 
9661),  providing  that  all  leviee,  Judgn:fent8,  attachments,  or  other  ihaaa 
obtained  through  legal  proceedings  against  an  insolvent  person  within  four 
months  prior  to  the  filing  of  a  petiticm  in  bankruptcy  against  him  shaU  be 
null  and  void  in  case  he  is  adjudged  a  bankrupt,  nulUfies  the  lieo  o£  a 
garnishment  process  issued  by  a  state  court  within  four  montlis  before 
bankruptcy  against  the  wages  of  the  bankrupt,  so  that  an  order  of  the 
bankrupt  court  after  discharge  of  the  bankruptcy  restraining  proceedlngB 
under  the  garnishment  is  not  invalid  as  an  attempt  to  oust  the  state  oovrt 
from  possession  of  the  fund. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  U  328,  330.] 

Petition  to  Revise  Order  of  the  District  Court  of  4:he  United  States 
for  the  Eastern  District  of  New  York. 

In  the  matter  of  Charles  L.  Obergfoll,  bankrupt.  Petition  by  the 
American  Bluestone  Company  to  revise  an  order  of  the  District  Court. 
Petition  to  revise  denied,  and  order  affirmed. 

Lewis  A.  Rosen,  of  New  York  City  (Abraham  Crosney,  of  New 
York  City,  of  counsel),  for  bankrupt. 
Benjamin  W.  Burger,  of  New  York  City,  for  petitioner. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge.  It  appears  that  the  American  Bluestone 
Company  brought  suit  in  the  Municipal  Court  of  the  City  of  New 
York  on  a  note  given  by  the  petitioner,  and  that  the  suit  was  deter- 
mined in  its  favor  on  October  5,  1908. 

Thereafter  on  February,  18,  1915,  a  garnishee  order  was  entered  in 
the  Supreme  Court  of  New  York  which  directed  the  paymaster  of 
the  city  to  withhold  weekly  10  per  cent,  of  the  petitioner's  earnings. 

In  pursuance  of  the  order,  the  sheriflF  of  New  York  county  levied 
on  the  salary  due  the  bankrupt  from  the  city  of  New  York  tfie  sum  of 
10  per  cent.,  and  that  amount  of  his  earnings  has  been  weekly  withheld. 

On  Mardi  24,  1915,  the  petitioner  was  adjudicated  a  bankrupt  by 
the  District  Court  for  the  Eastern  District  of  New  Yoric,  and  an  order 
was  entered  in  that  court  on  April  15,  1915,  directing  the  paymaster  to 
withhold  from  tfie  salary  of  the  petitioner  the  amount  ordered  deducted 
under  the  garnishee  execution  above  referred  to  and  to  retain  the 
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same  for  a  period  of  12  months  from  the  date  of  adjudication  or  un- 
til the  question  of  the  bankrupt's  discharge  should  be  determined,  and 
to  retain  said  amoimt  in  his  possession  until  the  further  order  of  the 
court. 

The  petitioner  was  granted  his  discharge  on  June  27,  1916,  and  then 
asked  tiie  court,  in  view  of  the  fact  that  his  discharge  released  him 
from  the  judgment  obtained  by  the  American  Bluestone  Company,  that 
an  order  should  be  entered  vacating  the  stay  and  that  the  pa)miaster 
be  directed  to  pay  over  to  him  all  moneys  collected  under  the  garnishee 
order  from  the  petitioner's  earnings.  Thereupon  the  District  Court 
vacated  its  order  of  April  15,  1915.  It  has  also  ordered  that  further 
collection  under  the  garnishee  execution  issued  out  of  the  New  York 
Supreme  Court  on  February  18,  1915,  be  restrained;  and  it  has  like- 
wise ordered  that  the  paymaster  pay  over  to  the  trustee  in  bankruptcy 
all  moneys  collected  by  him  under  the  garnishee  execution  and  in  his 
hands,  and  that  the  trustee  pay  over  Sierefrom  to  the  bankrupt  all 
deductions  made  since  the  date  of  the  adjudication  in  bankruptcy. 
The  petitioner  has  objected  that  the  court  below  was  without  juris- 
diction to  make  the  order  on  the  ground  that  it  is  beyond  the  power 
or  right  of  that  court  to  interfere  with  the  process  issued  out  of  the 
New  York  Supreme  Court.  In  support  of  his  contention,  he  calls  at- 
tention to  decisions  of  the  Supreme  Court  of  the  United  States  de- 
claring that,  when  a  court  has  taken  into  its  custody  property  of  any 
kind,  another  court  should  not  be  permitted,  either  to  oust  the  posses- 
sion'of  the  first  court  or  in  any  way  to  interfere  with  its  complete  con- 
trol and  disposition  of  the  property  for  the  purpose  of  the  cause  in 
which  its  action  has  been  invoked.  That  this  principle  has  been  laid 
down  in  a  long  line  of  cases  cannot  be  denied.  See  Freeman  v.  Howe, 
24  How.  450,  16  L.  Ed.  749;  Buck  v.  Colbath,  3  Wall.  334,  341,  18 
U  Ed.  257;  Covell  v.  Heyman,  111  U.  S.  176,  182,  4  Sup.  Ct.  355,  28 
L,.  Ed.  390.  The  principle  which  these  cases  enunciate  is  fully  recog- 
nized by  this  court  and  will  be  unhesitatingly  applied  in  all  proper 
cases.  The  difficulty  is  that  the  principle  invoked  has  no  application 
to  such  a  case  as  that  now  before  us. 

The  order  which  the  petitioner  seeks  to  have  reviewed  was  made 
under  authority  of  section  67f  of  the  Bankruptcy  Law,  which  reads 
as  follows : 

'That  aU  levies,  judgments,  attachments,  or  other  liens,  obtained  through 
legal  proceedings  against  a  person  who  is  Insolvent,  at  any  time  within  four 
'months  iM-ior  to  the  fiUng  of  a  petition  in  bankruptcy  against  him,  shall  be 
deemed  null  and  void  In  case  he  Is  adjudged  a  bankrupt,  and  the  property  af- 
fected by  the  levy,  judgment,  attachment,  or  other  Uen  shaU  be  deemed  wholly 
discharged  and  released  from  the  same,  and  shall  pass  to  the  trustee  as  a  part 
of  the  estate  of  the  bankrupt" 

The  order  made  by  the  New  York  Supreme  Court  on  February  18, 
1915,  became  a  lien  on  that  date.  New  York  Code  of  Civil  Procedure, 
§  1391.  The  adjudication  in  bankruptcy  was  made  on  March  24,  1915, 
which  was  less  than  four  months  after  the  lien  was  created.  There- 
fore the  lien  became  null  and  void  automatically  by  virtue  of  the 
provision  of  the  Bankruptcy  Act  above  quoted.    The  making  of  the 
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order  which  the  petitioner  is  here  objecting  to  was  no  interference  with 
the  process  of  the  Supreme  Court  of  New  York,  as  such  process  had 
been  already  annulled  by  the  Bankruptcy  Act,  and  there  was  nothing 
to  interfere  with  when  the  order  was  made. 

The  principle  herein  involved  was  applied  in  the  case  of  In  re  Har- 
rington (D.  C.  1912)  200  Fed.  1010.  In  that  case  a  creditor  had  ob- 
tained a  judgment  against  him  upon  a  debt  provable  in  bankruptcy  and 
from  which  a  discharge  would  be  a  release,  and  after  adjudication 
levied  execution  against  the  salary  of  the  bankrupt  to  the  extent  of 
10  per  cent.,  as  authorized  by  the  New  York  Code  of  Civil  Procedure, 
The  court  held  that  inasmuch  as  the  discharge,  if  granted,  would  re- 
late back  to  the  adjudication  and  release  the  bankrupt  from  all  lia- 
bility on  such  debts  as  were  provable  and  existed  at  that  time,  an  order 
was  properly  granted  which  enjoined  the  enforcement  of  the  garnishee 
execution,  but  impounded  the  10  per  cent,  until  the  question  of  the 
bankrupt's  discharge  should  be  determined. 

If  there  could  be  any  doubt  in  such  cases,  the  doubt  has  been  ex- 
tinguished by  the  decision  of  the  Supreme  Court  in  Chicago,  Burling- 
ton &  Quincy  R.  Co.  v.  Hall  (1913)  229  U.  S.  511,  516,  33  Sup.  Ct 
885,  57  L.  Ed.  1306,  where  the  court  speaking  of  a  levy  in  a  garnishee 
proceeding  in  a  state  court  declared  that  all  levies,  seizures,  and  liens, 
obtained  by  legal  proceedings  within  four  months,  that  may  or  do  in- 
terfere witii  that  possession,  are  annulled. 

The  petition  to  revise  is  denied,  and  the  order  is  affirmed. 


(239  Fed.  852) 

HASTORF  v.  F.  R.  LONG-W.  G.  BROADHURST  CO.  et  aL 

(CJircuit  Court  of  Appeals,  Second  Circuit.    January  16,  1917.) 

No.  116. 

1.  Shipping  «=5>41 — Charters — ^Demise  of  Scow. 

Tlie  charter  of  a  scow  without  motive  power,  but  Including  a  man  to 
take  care  of  her,  generally  called  the  master,  at  a  stated  hire  per  day,  is 
a  demise  by  which  the  charterer  becomes  the  owner,  pro  hac  vice,  but  as 
between  the  parties  the  owner  is  responsible  for  any  injury  to  the  boat 
through  title  acts  or  negligence  of  the  master. 

[Ed.  Note. — F6r  other  cases,  see  Shipping,  Cent.  Dig.  fj  149-15(S.] 

2.  Shipping  e=»64t — Charter — ^Liability  for  Injury  to  Vessel. 

The  fact  that  one  of  the  pockets  of  a  dumper  scow  under  such  a  diarter 
became  clogged  while  in  use  by  the  charterer,  so  that  it  would  not. 
dump,  does  not  in  itself  establish  negligence  of  the  charterer,  so  as  to  ren- 
der him  liable  to  the  owner  for  the  injury. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent.  Dig.  fS  219-221.1 

3.  Shipping  ^=:»54 — Charter — ^Liabilitt  fob  Injury  to  Vessel. 

A  scow,  while  in  possession  of  a  charterer  under  a  demise,  was  ground- 
ed through  the  fault  of  her  master,  who  was  the  servant  qt  the  owner, 
and  while  so  aground  was  injured  by  blasting  done  by  the  charterer; 
a  very  excessive  charge  being  used  in  one  of  the  blasts.  Held  that,  while 
not  liable  for  the  grounding,  the  charterer  was  liable  for  the  injury  from 
the  blast  being  bound  to  know  that  the  boat  was  liable  to  injury  therefrom 
while  aground  and  to  exercise  due  care. 

[Ed.  Note.— F6r  other  cases,  see  Shipping,  Cent.  Dig.  SS  21&-221.] 

C=:9For  other  cases  see  same  topic  ft  KBY-NUMBER  In  all  Key-Numbered  Dlgesu  ft  Indcxse 
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Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  admiralty  by  Albert  H.  Hastorf ,  owner  of  the  dumper  scow 
Montreal,  against  the  F.  R.  Long-W.  G.  Broadhurst  Company  and 
Henry  E.  Fox,  impleaded.  Decree  for  respondents,  and  libelant  ap- 
peals.   Modified. 

Foley  &  Martin,  of  New  York  City  (William  J.  Martin  and  George 
V.  A.  McCloskey,  both  of  New  York  City,  of  counsel),  for  appellant. 

Joseph  D.  Lee  and  Peter  S.  Carter,  both  of  New  York  City,  for 
appellee  F.  R.  Long-W.  G.  Broadhurst  Co. 

Nolan  Brothers,  of  New  York  City,  for  appellee  Fox, 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

WARD,  Circuit  Judge.  [1]  April  16,  1912,  Hastorf,  the  libelant, 
owner  of  the  dumper  scow  Montreal,  chartered  her,  including  a  man  to 
take  care  of  her,  to  the  Long-Broadhurst  Company,  for  an  indefinite 
time  at  $20  a  day.  The  contract  was  entirely  oral.  Such  employ- 
ment of  boats  without  motive  power  of  their  own,  which  go,  includ- 
ing a  man  generally  called  the  master,  into  the  absolute  control  of 
the  charterer,  have  in  this  harbor,  at  least  since  the  decision  of  the 
late  Judge  Addison  Brown  in  1892  in  The  Daniel  Burns  (D.  C.)  52 
Fed.  159,  been  regarded  as  demises ;  the  charterer  becoming  the  owner 
pro  hac  vice.  Monk  v.  Cornell  Steamboat  Co.,  198  Fed.  472,  117  C. 
C.  A.  232.  The  District  Judge  thought  that  our  decision  in  North 
Atlantic  Dredging  Co.  v.  McAllister  Steamboat  Co.,  202  Fed.  181,  120 
C.  C.  A.  395,  indicated  that  such  a  charter  as  the  one  now  under  con- 
sideration was  not  a  demise.  In  that  case  the  substantial  question 
involved  was  whether  the  daily  hire  of  a  pump  dredge  was  to  be  paid 
only  while  the  dredge  was  in  operation,  or  whether  it  also  covered  the 
time  occupied  in  getting  her  to  the  place  of  her  work  and  back  to  her 
original  berth.  In  other  words,  was  the  contract  one  for  mere  serv- 
ices while  working,  or  was  it  a  charter  from  the  time  the  dredge  left 
her  original  berth  to  the  time  she  returned  to  it.  We  held  it  to  be 
a  charter.  As  to  another  very  subordinate  claim,  we  held  the  charter 
not  to  be  a  demise,  without  going  at  large  into  the  facts,  because  the 
dredge,  with  her  crew  of  18  men,  remained  in  the  possession  and  con- 
trol of  the  owner.  There  was  no  intention  whatever  to  depart  from 
or  qualify  previous  decisions. 

[2]  The  Long-Broadhurst  Company  employed  the  scow  in  carrying 
the  debris  of  an  old  pier  which  they  were  tearing  down  at  Hackensack, 
N.  J.,  to  sea.  She  had  six  pockets,  and  No.  5  got  clogged,  so  that  it 
would  not  dump.  Thereupon  it  was  arranged  that  the  libelant  should 
take  the  scow  May  2d,  load  the  other  five  pockets,  take  her  to  sea,  and 
try  to  clear  the  stuck  pocket.  This  he  did  not  succeed  in  doing,  and 
May  6th  the  Long-Broadhurst  Company  took  possession  again  and 
delivered  the  scow  to  one  Fox,  who  was  engaged  in  excavating  in 
Pelham  Bay.  Fox  loaded  her  with  the  excavated  material  to  be  car- 
ried to  sea.    While  there  the  scow  got  aground,  suflfering  some  dam- 
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age,  which  was  considerably  increased  by  Fox's  use  of  dynamite  in 
blasting. 

It  will  thus  be  seen  damage  was  done  to  the  No.  5  pocket  while  the 
scow  was  in  the  exclusive  possession  of  the  Long-Broadhurst  Com- 
pany, and  to  her  bottom  while  she  was  in  the  exclusive  possession  of 
Fox,  to  whom  the  Long-Broadhurst  Company  had  sublet  her.  The 
Long-Broadhurst  Company  was  responsible,  not  only  for  its  own 
negligence,  but  for  any  negligence  of  Fox,  and  brought  him  in  as  a 
party  under  the  fifty-ninth  rule  in  admiralty  (29  Sup.  Ct.  xlvi).  The 
mere  fact  that  No.  5  pocket  would  not  dump  was  not  proof  of  negli- 
gence, and  no  other  proof  was  oflFered.  The  clogging  of  the  pocket 
is  quite  consistent  with  the  character  of  the  material  the  scow  was 
intended  to  carry.  We  think  the  Long-Broadhurst  Company  is  not 
liable  for  this  claim. 

The  District  Judge  found  that  the  groimding  of  the  scow  at  Pelham 
Bay  Saturday,  May  11th,  was  due  to  the  unreasonable  refusal  of  her 
master  to  permit  her  to  be  moved  to  a  place  where  she  would  safely 
lie  afloat.  This  in  his  opinion  caused  the  boat  to  hog  and  we  agree 
with  him  that  the  libelant  cannot  recover  for  the  damage  so  caused. 
Between  the  owner  and  the  charterer  in  cases  of  such  boats,  the  form- 
er is  liable  for  any  injury  to  the  boat  by  reason  of  the  n^igence  of 
her  master  in  caring  for  her.  Hastorf  v.  Hudson  River  Co.  (D.  C.) 
110  Fed.  669,  Zabriskie  v.  City  (D.  C.)  160  Fed.  235. 

[3]  The  District  Judge  found  further  that  damage  was  done  to  the 
king  posts  and  braces  of  the  scow  while  she  lay  aground  on  the  morn- 
ing of  May  13th  or  14th,  as  the  result  of  Fox's  blasting.  He  held, 
however,  that  the  libelant  was  bound  to  know  that  injuries  were  muc'i 
more  likely  to  be  sustained  by  a  boat  aground  than  by  one  afloat,  and 
apparently  disallowed  a  recovery  for  the  damage  caused  by  the  blast- 
ing as  a  consequence  of  the  grounding  for  which  he  had  held  the  li- 
belant liable.  But  Fox  was  also  bound  to  know  that  this  boat  which 
was  in  his  custody  would  be  liable  to  such  injury,  and  it  lay  upon  him 
to  take  the  necessary  precautions  to  prevent  injury.  The  proof  is  that 
the  explosion  shook  the  scow  most  violently,  and  a  very  excessive  load 
of  dynamite  was  used  on  one  occasion.  We  assume  that  Fox  was 
authorized  by  public  authority  to  make  these  blasts,  and  was  not  liable 
for  the  consequences  if  he  used  due  care  (Benner  v.  Dredging  Co.,  134 
N.  Y.  156,  31  N.  E.  328,  17  L.  R.  A.  220,  30  Am.  St.  Rep.  649),  but 
for  an  injury  to  a  boat  in  his  possession  which  he  knew  or  through  his 
agents  was  bound  to  know  was  aground,  we  think  he  would  be  liable, 
especially  when  caused  by  excessive  blasts. 

The  court  below  is  directed  to  modify  the  decree,  by  giving  the  li- 
belant compensation  for  damages  resulting  from  the  blasting,  with 
costs  of  both  courts,  payable  primarily  by  Fox,  and  secondarily  by 
the  Long-Broadhurst  Company. 
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(239  Fed.  855) 

HUDSON  &  M.  R.  CO.  v.  lORIO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    February  6,  1917.) 

No,  169. 

1.  Courts    ^=»89 — Trial    ^=>142 — Qtjbstion   tor   Jubt — Infebences   tbou 

Cebcumstances — Pbecedents. 

Where  a  question  of  fact  exists,  or  reasonable  men  could  draw  different 
inferences  from  circumstances  shown  without  contradiction,  the  questlop 
is  for  the  Jury ;  but,  where  a  rule  of  decision  applicable  to  the  facts  has 
been  established  by  controlling  authority,  that  authority  must  be  followed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  SS  311,  312 ;  Trial, 
Cent  Dig.  §  337.] 

2.  Commerce  ^=»27(8)— Injury  to  Servant — Federal  Employers'  Liability 

Act — Employment  in  Interstate  Commerce. 

An  employ^  of  a  carrier,  practically  all  of  whose  business  was  inter- 
state commerce,  is  not  engaged  in  Interstate  commerce  while  placing  rails 
in  a  pit,  where  they  were  to  be  stored  until  needed,  since  the  test  whether 
the  thing  upon  which  the  employ^  was  working  at  the  time  of  injury  was 
an  instrument  of  commerce  depends  upon  its  use  in  such  commerce  at 
the  time  of  injury,  not  upon  remote  probabilities,  or  upon  accidental 
later  events. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  Angelo  lorio  against  the  Hudson  &  Manhattan  Railroad 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Writ  of  error  to  review  a  Judgment  entered  in  favor  of  lorio  (plaintiff  be- 
low) in  the  IMstrict  Court  for  the  Southern  District  of  N^w  York.  The  plain- 
tiff in  error  Is  a  corporation  operating  the  underground  and  underwater  rail- 
way between  New  York  City  and  points  in  New  Jersey.  Except  for  such 
trifling  business  as  may  exist  between  the  several  stations  of  its  subway  on 
one  side  or  the  other  of  the  Hudson  river,  it  Is  wholly  engaged  in  interstate 
transportation.  lorio  was  a  trackman  in  the  railroad's  employ.  At  one  of  the 
terminals  of  the  road  there  is  (between  the  tracks)  a  pit,  in  which  new  rails 
are  stored  against  the  time  when  they  may  be  required  for  track  repairing  or 
any  other  purpose.  lorio  was  assisting  in  putting  rails  into  this  pit,  when  by 
the  negligence  of  fellow  workmen  he  fell  into  the  pit  and  received  injuries,  to 
recover  for  which  this  action  was  brought  under  the  federal  Employers* 
LiabiUty  Act  (Act  April  22,  1908,  c.  149,  35  Stat.  65  [Comp.  St.  1913,  SS  8657- 
8665]). 

Janover,  Frankel  &  Janover,  of  New  York  City  (Chester  E.  Frankel, 
of  New  York  City,  of  counsel),  for  plaintiff  in  error. 

Benjamin  Davidson  and  Charles  S.  Aronstam,  both  of  New  York 
City,  for  defendant  in  error. 

Before  COXE,  ROGERS,  and  HOUGH,  Circuit  Judges. 

HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
single  question  presented  by  this  record  is  whether  lorio,  at  the  time 
of  injury  received,  was  engaged  in  work  so  closely  connected  with 
interstate  commerce  as  to  be  practically  a  part  of  it.    Shanks  v.  Dela- 

^SdFor  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  DlgesU  &  Indexett 
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ware,  etc.,  R.  R.  Co.,  239  IJ.  S.  556,  36  Sup.  Ct.  188,  60  L.  Ed.  436, 
L.  R.  A.  1916C,  797;  Chicago,  etc.,  R.  R.  v.  Harrington,  241  U.  S. 
177,  36  Sup.  Ct.  517,  60  L.  Ed.  941.  This  question  the  trial  judge 
put  to  the  jury,  which  has  resolved  it  in  favor  of  defendant  in  error. 
The  facts  being  undisputed,  we  are  required  to  ascertain  whether  such 
finding  can  be  sustained  under  the  rulings  of  the  Supreme  Court. 

On  one  hand,  it  is  urged  that  the  act  of  putting  rails  in  storage  for 
future  use  as  might  appear  cannot  be  an  act  so  closely  related  to  in- 
terstate commerce  as  to  be  a  part  of  it,  any  more  than  is  the  extrac- 
tion of  coal  from  a  mine,  for  the  purpose  of  operating  locomotives  in 
interstate  commerce.  Delaware,  etc.,  Co.  v.  Yurkonis,  238  U.  S.  444, 
35  Sup.  Ct.  902,  59  U  Ed.  1397.  On  the  other  hand,  it  is  said  that 
the  rails,  in  handling  which  lorio  was  injured,  were,  humanly  speaking, 
certain  to  be  as  much  used  for  the  facilitation  and  performance  of 
interstate  carriage  as  were  the  bolts  which  were  being  taken  to  re- 
pair a  bridge  regularly  used  in  interstate  commerce,  a  situation  con- 
sidered in  Pedersen  v.  Delaware,  etc.,  Co.,  229  U.  S.  146,  33  Sup.  Ct 
648,  57  L.  Ed.  1125,  Ann.  Cas.  1914C,  153. 

[1]  Where  any  question  of  fact  exists,  or  where  reasonable  men 
could  draw  different  inferences  from  circumstances  shown  without 
contradiction,  the  matter  is  for  the  jury ;  but  where  a  rule  of  decision 
applicable  to  the  facts  as  finally  established  has  been  laid  down  by 
controlling  authority,  that  authority  must  be  followed. 

[2]  There  is  plainly  a  difference  between  the  actual  or  imminent 
emplo)mient  of  the  bolts  in  repairing  the  bridge,  as  in  the  Pedersen 
Case,  and  the  mining  of  coal  wherewith  to  run  interstate  locomotives, 
as  in  the  Yurkonis  Case.  Whether  such  difference  entails  a  distinction 
is  a  matter  upon  which  opinions  might  conflict,  as  the  dissent  in  "Su- 
preme Court  decisions  under  this  statute  clearly  shows.  But  by  the 
latest  pronouncement  of  that  court  in  Minneapolis,  etc.,  Co.  v.  Winters, 
242  U.  S.  353,  37  Sup.  Ct.  170,  61  L.  Ed.  358  (January  8,  1917),  it 
is  in  effect  declared  that  when  one  claims  the  benefit  of  the  act  here 
invoked,  because  of  the  character  or  emplo3mient  of  the  thing  upon 
which  he  was  working  at  the  time  of  injury,  then  the  character  of 
that  thing  "as  an  instrument  of  commerce  depended  on  its  employ- 
ment at  the  time  (of  injury),  not  upon  remote  probabilities,  or  upon 
accidental  later  events." 

It  cannot  be  said  that  the  rails  which  lorio  was  engaged  in  storing 
against  a  use  that  was  certainly  not  imminent,  and  might  never  occur, 
were  at  the  moment  engaged  in,  or  practically  part  of,  interstate  com- 
merce ;  for  that  commerce  was  going  on  without  any  present  assist- 
ance, either  from  lorio,  or  the  rails  on  which,  he  was  working,  or  the 
men  who  were  working  with  him.  We  therefore  hold  that  the  actual 
employment  or  use  at  the  moment  of  injury  of  the  thing  upon  which 
the  person  injured  was  working  is  the  test  of  applicability  of  the  stat- 
ute, under  circumstances  such  as  shown  here.  By  that  test  plaintiff 
below  was  not  practically  engaged  in  or  a  part  of  interstate  commerce 
when  he  was  hurt,  and  the  judgment  is  reversed. 
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THE  EASTON. 

(Olpcalt  Court  of  Appeals,  Second  Circuit    January  9,  1917.) 

No.  107. 

Collision  «=»82(2) — Steam  Vessels  Cbossing — Fog — Violation  of  Bulbs. 
The  admitted  failure  of  a  steam  lighter,  navigating  in  a  fog,  to  stop 
on  hearing  fog  signals  from  an  unseen  vessel  nearly  ahead,  as  required 
by  article  16  of  the  Inland  Rules  (Act  June  7,  1807,  c.  4,  §  1,  30  Stat.  99 
[Comp.  St  1913,  §  7889]),  Jield  to  cast  upon  her  the  burden  of  showing 
that  the  fault  did  not  cause  a  collision  with  a  crossing  vessel,  which 
burden  was  not  sustained,  and  to  sustain  a  decree  finding  her  solely  in 
fault  for  the  collision. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent.  Dig.  {§  170,  172-174.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

Suit  in  admiralty  for  collision  by  Edward  M.  Timmins,  owner  of 
the  tug  Mutual,  against  the  steam  lighter  Easton;  the  Central  Rail- 
road Company  of  New  Jersey,  claimant.  Decree  for  libelant,  and 
claimant  appeals.    Affirmed. 

Macklin,  Brown  &  Purdy,  of  New  York  City  (William  F.  Purdy,  of 
New  York  City,  of  counsel),  for  appellant. 

Burlingham,  Montgomery  &  Beecher,  of  New  York  City  (Chauncey 
I.  Clark,  of  New  York  City,  of  counsel),  for  appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges, 

PER  CURIAM.  This  action  is  for  collision  between  libelant's  tug 
Mutual,  and  claimant's  steam  lighter.  The  accident  occurred  in  weath- 
er hazy  at  least,  and  asserted  by  claimant  to  have  been  very  foggy. 
The  court  below  beUeved  the  story  of  libelant,  and  held  the  Easton 
solely  at  fault,  for  refusing  to  yield  the  right  of  way  to  the  Mutual, 
which  tug  was  or  should  have  been  seen  on  a  crossing  course  Jj^nd  the 
Easton's  starboard  bow,  400  feet  away. 

That  this  decision  was  right  on  the  facts  found  is  not  denied,  but 
claimant  asserts  fundamental  error  in  not  finding  that  the  collision 
happened  in  a  fog  so  dense  that  the  Mutual  was  not  and  could  not 
be  seen  until  less  than  150  feet  away.  On  such  a  point  as  this,  we 
should  be  very  loath  to  disturb  a  finding  reached  after  seeing  and  hear- 
ing witnesses;  but,  even  assuming  appellant's  contention  as  to  the 
weather  conditions,  there  was  plain  fault  in  the  Easton.  Her  captain 
testified  that  in  thick  fog  he  heard  fog  signals  ahead,  or  nearly  so ;  he 
then  gave  a  fog  whistle,  and,  when  he  "heard  it  coming  a  little  closer," 
stopped  his  boat;  then  the  Mutual  "popped  right  oqt  of  the  fog; 
*     *     *     she  wasn't  over  150  feet  away." 

This  is  open  admission  that  the  Easton's  navigator  did  not  obey  ar- 
ticle 16  of  the  Inland  Rules  and  stop  his  engines  when  he  heard,  for- 
ward of  his  beam,  the  fog  signal  of  a  vessel  whose  position  was  not 
ascertained.  This  action  has  often  been  condemned  (The  St.  Louis,  98 
Fed.  750,  39  C.  C.  A.  201 ;  The  Delaware,  213  Fed.  214,  129  C.  C. 
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A.  558),  and  is  quite  enough  to  cast  the  burden  of  proof  on  the  Easton, 
to  show  even  contributing  fault  in  the  other  vessel  (The  St.  Louis, 
supra).  The  admitted  action  or  inaction  of  the  Easton  is  enough  to 
account  for  the  collision ;  this  raises  a  presumption  against  her,  which 
is  not  rebutted  in  this  record.  The  Newburgh,  130  Fed.  321,  64  C. 
C.  A.  567,  and  cases  cited. 

Libelant's  damages,  as  computed  by  the  commissioner,  included  for 
loss  of  use  of  tug  during  the  repair  period  $40  a  day.  We  think  that 
amount  well  supported  by  the  evidence,  and  the  action  of  the  District 
Court  in  raising  it  to  $45  was  not  justified. 

Let  the  decree  be  modified,  by  reducing  the  per  diem  allowance  men- 
tioned to  $40,  and,  as  modified,  affirmed,  with  costs. 


(239  ted,  860) 

THE  MADISON. 

(Circuit  Ck)urt  of  Appeals,  Second  Circuit    January  9,  1917.) 

No.  123. 

Collision  «=»91 — Steam  Vessels  Meeting — Change  of  (3oubsb  Aiteb  Pass- 
in  q  AOBEBMENT. 

A  collision  at  night  on  East  River,  between  two  meeting  tugs  witli  tows 
alongside,  Jield,  on  the  evidence,  due  solely  to  the  fault  of  the  upbound 
tug  in  changing  her  course  to  port  in  rounding  Corlear's  Hook,  after  the 
exchange  of  signals  to  pass  port  to  port. 

[Ed.  Note. — For  other  cases,  see  Collision,  Cent  Dig.  fS  187-192.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  admiralty  for  collision  by  the  Lehigh  Valley  Transportation 
Company,  owner  of  the  steam  tug  Slatington,  against  the  steam  tug 
Madison;  the  Delaware,  Lackawanna  &  Western  Railroad  Company, 
claimant.    Decree  for  respondent,  and  libelant  appeals.    Affirmed. 

The  following  is  the  opinion  of  Augustus  N.  Hand,  District  Judge: 

The  libelant's  tug  Slatington  was  proceeding  up  the  East  River  carrying  a 
cattle  float  on  her  port  side  and  a  car  float  on  her  starboard  side.  The  claim- 
ant's tug  Madison,  carrying  on  her  port  side  a  car  float,  came  into  view  some 
distance  up  the  river  and  blew  one  whistle,  to  which  the  Slatington  responded 
by  a  single  whistle.  The  captain  of  the  Madison  says  that  he  was  in  the  cen- 
ter of  the  stream,  a  Uttle  toward  the  New  York  shore ;  that  he  saw  the  red 
or  port  lights  of  the  Slatington,  and  blew  the  above  whistle  as  a  proper  sig- 
nal to  pass  port  to  port.  The  captain  of  the  Slatington,  on  the  other  hand, 
says  that  he  saw  the  green  lights  of  the  Madison,  that  she  was  toward  the 
Brooklyn  side  of  the  river,  and  that  the  natural  position  would  have  been 
to  pass  starboard  to  starboard.  However  this  may  be,  the  Slatington  answered 
the  signal  of  the  Madison,  and  therefore  was  bound  to  attempt  to  do  all  she 
could  to  pass  port  to  port  The  captain  and  floatman  of  the  Madison  say 
that  they  suddenly  saw  the  green  lights  of  the  Slatington  and  realized  that 
she  was  changing  her  course.  He  then  blew  an  alarm,  the  Slatington  blew 
an  alarm,  and,  though  the  latter  is  said  to  have  then  changed  her  course 
again  in  an  attempt  to  resume  the  port  position,  shortly  after  a  collision 
occurred. 
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I  think  the  interpretation  of  the  facts  urged  by  counsel  for  the  claimant  is 
most  consistent  with  the  testimony  and  should  prevail.  His  contention  is  that 
the  accident  was  due  to  the  fact  that  the  mate  of  the  Slatington,  who  was 
steering  the  vessel  at  the  time  the  first  whistle  was  blown,  was'  keeping  close 
to  the  New  York  ediore  to  avoid  the  strong  tide  setting  towards  Brooklyn 
while  rounding  Corlear's  Hook.  Indeed,  this,  I  think  is  admitted  by  both 
sides.  In  Coming  around  the  Hook  the  Slatington  would  inevitably  show  her 
port  lights  first.  If  she  then  still  kept  towards  the  New  York  side  of  the 
river,  as  claimant's  witness  contends,  she  would  be  in  such  ^  situation  as  to 
show  her  green  lights.  The  captain  of  the  Madison,  having  seen  <mly  the 
Slatington's  red  lights,  gave  a  signal  to  pass  port  to  port,  and  was  proceeding 
under  a  port  helm.  Suddenly  he  saw  the  green  lights  of  the  Slatington, 
realized  there  was  danger,  and  blew  the 'alarm  whistle.  The  captain  of  the 
Slatington,  who  had  in  the  meantime  taken  the  wheel,  returned  a  counter 
alarm  whistle.  The  Slatington  evidently,  after  blowing  the  single  whistle, 
still  kept  on  for  a  time  on  the  west  side  of  the  stream,  and  in  so  doing  in 
reality  starboarded  her  helm,  instead  of  porting  her  helm,  as  she  should 
have  done.  When  the  Madison  blew  the  alarm,  the  Slatington  did  port  her 
helm,  but  it  was  then  too  late.  The  change  of  course  and  uncertain  move- 
ment of  the  tug  Slatington  were,  I  think,  the  cause  of  the  collision.  I  cannot 
see  how  the  accident  could  ever  have  occurred  if  the  Slatington,  after  answer- 
ing the  signal  of  one  whistle,  had  ported  her  helm  and  continued  on  that 
course.  The  Madison  is  criticized  for  not  proceeding  further  to  port  after 
blowing  the  first  whistle,  but  I  think  the  testimony  indicates  that  she  was 
proceeding  on  a  gradual  course  to  port  that  would  have  been  perfectly  safe 
if  the  Slatington  had  not  changed  her  course  after  the  signal  was  given. 

The  injury  seems  to  have  been  caused  wholly  by  the  negligence  of  the 
Slatington,  and  an  interlocutory  decree  should  be  granted,  dismissing  the 
libel,  with  costs. 

Harrington,  Bigham  &  Englar,  of  New  York  City  (T.  Catesby  Jones 
and  Anthony  V.  Lynch,  Jr.,  both  of  New  York  City,  of  counsel),  for 
appellant. 

A.  J.  McMahon,  of  New  York  City,  for  appellee. 

Before  WARD,  ROGERS,  and  HOUGH,  Circuit  Judges. 
PER  CURIAM.    Decree  affirmed,  with  interest  and  costs. 


(239  Fed.  861) 

SAFETY  CAR  HEATING  &  LIGHTING  CO.  v.  GOULD  COUPLER  CO. 
(Circuit  Court  of  Appeals,  Second  Circuit.    January  9,  1917.) 

No.  69. 
L  Evidence  ^=>506 — Opinion  Evidence — Subjects  on  Which  Competent. 
The  testimony  of  experts  in  an  infringement  suit  as  to  tlie  meaning  of 
unteclinical  words  used  in  tlie  patent,  wliich  it  is  tlie  province  of  the 
court  to  determine,  is  incompetent 

[Ed.  Note.— For  other  cases,  see  Evidence,  Ont.  Dig.  f  2309.] 
2.  Patents  ^=»177 — Construction — Scope   of  Invention. 

While  a  patentee  is  entitled  to  all  the  fairly  disclosed  possibilities  of 
his  invention,  whether  specifically  described  or  not,  unless  he  has  fore- 
gone a  part  of  his  right  by  limitations  in  his  claims,  where  the  daims  are 
for  combinations  of  old  elements,  and  the  invention  is  in  the  combining, 
it  is  essential  to  discover,  not  what  somebody  else  could  do  with  those 
elements,  but  what  the  patentee  did  with  them. 
[Ed.  Note.-~For  other  cases,  see  Patents,  Cent  Dig.  §S  253,  254.] 
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3.  Patents  «=»328 — VAiiiDrrr  and  Infringement — Oae-Lighting  System. 

The  Thompson  patent.  No.  1,070,060,  for  a  car-lighting  system,  ocm- 
strued,  and  held  not  infringed. 

CJoxe,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  New  York. 

Suit  in  equity  by  the  Safety  Car  Heating  &  Lighting  Company 
against  the  Gould  Coupler  Company.  Decree  for  complainant,  and  de- 
fendant appeals.    Reversed. 

For  opinion  below,  see  229  Fed.  429. 

Appeal  from  decree  in  equity  finding  infringement  by  defendant-appellant 
of  claims  4,  9,  10,  11,  12,  and  13  of  patent  No.  1,070,080,  granted  August  12, 
1913,  to  Harrison  G.  Thompson,  for  a  "car-lighting  system."  The  claims  in 
suit  are  as  follows: 

"4.  In  car-lighting  apparatus,  in  combination,  an  electric  generator,  a 
storage  battery  connected  to  be  charged  thereby,  a  variable  resistance  medium 
comprising  a  plurality  of  contacting  members  adapted  to  vary  the  aggregate 
resistance  with  pressure  thereon,  said  resistance  medium  being  connected  in 
the  field  circuit  of  said  generator,  a  current  coil  serially  connected  between 
said  generator  and  said  battery,  a  voltage  coil  connected  across  the  charging 
circuit,  separate  movable  cores  respectively  coactlng  with  said  coils,  and 
means  mechanically  connected  with  said  cores  and  tending  normally  to  com- 
press said  medium  and  adapted  upon  Either  of  said  cores  being  attracted  to 
tend  to  weaken  the  pressure  upon  said  medium." 

**9.  In  car-lighting  apparatus,  in  combination,  an  electric  generator,  a  stor- 
age battery  adapted  to  be  charged  thereby,  lamps  connected  across  said 
battery,  a  variable  resistance  mediiun  connected  in  the  field  circuit  of  said 
generator,  a  current  coll,  means  comprising  a  member  of  magnetic  material 
coactlng  with  said  current  coil  and  tending  to  increase  said  resistance  as  said 
member  is  attracted,  and  means  adapted  automatically  to  complete  a  shunt 
about  said  coil  upon  the  voltage  of  said  generator  falling  below  that  of  said 
battery. 

"10.  In  car-lighting  apparatus,  in  combination,  an  electric  generator,  a 
storage  battery  adapted  to  be  charged  thereby,  lamps  connected  across  said 
battery,  a  variable  resistance  medium  comprising  a  plurality  of  contacting 
members  adapted  to  vary  their  aggregate  resistance  with  pressure  therecm, 
said  resistance  medium  being  connected  in  the  field  circuit  of  said  generator, 
a  current  coil,  a  magnetic  member  positioned  in  the  field  of  said  coil,  means 
coactlng  with  said  magnetic  member  and  variable  resistance  tending  to  vary 
the  pressure  upon  said  resistance  with  a  variation  in  current  fiowing  in  said 
coil,  and  means  controlled  in  accordance  with  the  relative  voltages  of  said 
generator  and  said  battery  and  adapted  substantially  simultaneously  to  dis- 
connect said  generator  and  shunt  said  coil. 

"11.  In  car-lighting  apparatus,  in  combination  an  electric  generator,  a  stor- 
age battery  adapted  to  be  charged  thereby,  lamps  connected  across  said  bat- 
tery, a  variable  resistance  medium  comprising  a  plurality  of  contacting  mem- 
bers adapted  to  vary  th^r  aggregate  resistance  with  pressure  thereon, 
said  resistance  medium  being  connected  in  the  field  circuit  of  said  generator,  a 
current  coil,  a  magnetic  member  positioned  in  the  fiolti  of  said  coil,  means 
coactlng  with  said  magnetic  member  and  variable  resistance  tending  to  vary 
the  pressure  upon  said  resistance  with  a  variation  in  current  flowing  in  said 
coil,  a  switch  comprising  a  voltage  coll  connected  across  said  generator  and  a 
movable  core  having  a  contact  member  at  one  end  thereof,  said  switch  being 
adapted  to  disconnect  said  generator  by  movement  of  said  contact  member 
upon  the  generator  voltage  falling  below  that  of  said  battery,  a  shunt  about 
said  first  coil,  and  means  coactlng  with  the  remaining  end  of  said  core  adapted 
to  complete  said  shunt  upon  said  switch  being  opened. 

"12.  In   car-lighting  apparatus,   in  combination,   an  electric  generator,   a 
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storage  battery  adapted  to  be  charged  thereby,  lamps  connected  across  said 
battery,  a  variable  resistance  medium  comprising  a  plurality  of  contacting 
members  adapted  to  vary  their  aggregate  resistance  with  pressure  thereon, 
said  resistance  medium  being  connected  In  the  field  circuit  of  said  generator, 
a  current  coil,  a  magnetic  member  positioned  In  the  field  of  said  coll,  means 
coactlng  with  said  magnetic  member  and  variable  resistance  adapted  to  vary 
the  pressure  upon  said  resistance  with  a  variation  in  current  flowing  in  said 
coll  and  tending  normally  to  compress  said  medliun,  a  switch  comprising  a 
voltage  coil  connected  across  said  generator  and  a  movable  core  having  a 
contact  member  at  one  end  thereof,  said  switch  being  adapted  to  disconnect 
said  generator  upon  its  voltage  falling  below  that  of  said  battery  by  movement 
of  said  contact  member,  a  shunt  about  said  first  coll,  means  coactlng  with  the 
remaining  end  of  said  core  adapted  to  complete  said  shunt  upon  said  switch 
being  opened,  a  second  voltage  coll,  and  means  adapted  upon  said  battery 
reaching  a  certain  state  of  charge  to  render  said  second  voltage  coil  effective 
in  reducing  the  pressure  upon  said  variable  resistance  medium. 

"13.  In  car-lighting  apparatus,  in  combination,  a  generator  having  a 
shunt  field  winding,  a  storage  battery  connected  to  be  charged  thereby,  a  re- 
sistance medium  operatively  connected  with  the  field  circuit  of  said  generator, 
means  con^)rlsing  a  coll  serially  connected  between  said  generator  and  said 
battery  adapted  upon  the  current  therein  tending  to  Increase,  to  so  aifect  said 
resistance  as  to  weakai  the  field  of  said  generator  and  normally  to  maintain 
said  current  substantially  constant,  said  resistance  being  normally  free  from 
other  effective  electrical  Infiuence,  a  normally  ineffective  voltage  coll  adapted 
upon  becoming  effective  to  control  said  generator  current  by  acting  on  the 
resistance  of  the  generator  field  circuit,  and  means  adapted  upon  the  voltage 
of  said  battery  attaining  a  certain  value  to  render  said  voltage  coll  effective 
in  controlling  said  generator  current'* 

Figure  2  of  the  patent,  which  was  used  by  all  witnesses  bm  exhibiting  th» 
matters  in  controversy,  is  Inserted  on  the  page  following: 


Richard  Eyre,  William  Houston  Kenyon,  and  Walter  C.  Noyes,  all 
of  New  York  City,  for  appellant. 

T>ueU,  Warfield  &  Duell,  of  New  York  City  (Frederic  P.  Warfield. 
Charles  H.  Duell,  H.  S.  Duell,  and  L.  A.  Watson,  all  of  New  York 
City,  of  counsel),  for  appellee. 

Before  COXE,  WARD,  and  HOUGH,  Circuit  Judges. 
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HOUGH,  Circuit  Judge  (after  stating  the  facts  as  above).  Electric 
car-lighting  systems,  depending  ultimately  upon  axle  driven  generators, 
did  not  originate  with  this  patentee ;  nor  regarded  as  new  articles  of 
manufacture  did  any  component  part  of  the  system  disclosed  by  him. 
This  is  so  fully  admitted  by  all  parties  that  no  further  comment  is 
necessary.  Every  claim  in  suit  is  for  a  combination,  or  co-ordinated 
arrangement,  of  well-known  electrical  tools  or  appliances,  to  the  end 
that  such  arrangement  may  produce  a  result  desirable,  useful  and 
novel ;  and  of  course  what  is  patented  is  not  the  result,  but  the  em- 
bodied means  by  which  the  same  is  reached. 

Nevertheless  the  nature  of  the  combination,  and  therefore  of  the  in- 
vention, cannot  be  grasped  unless  the  wished-for  result,  the  patentee's 
desideratum,  is  first  understood.  The  contest  between  these  litigants 
is,  at  bottom,  as  to  the  meaning  of  sentences  and  phrases  used  in  the 
specification  and  claims,  whereof  the  words  require  little  if  any  ex- 
position, not  obtainable  from  technical  handbooks  of  approved  author- 
ity. The  parties  diverge  radically  even  when  stating  in  most  general 
terms  the  object  of  invention,  and  such  difference  serves  as  a  starting 
point  for  investigation. 

Plaintiff  holds  that  the  invention  is  "an  improvement  in  the  means 
for  assuring  the  production  of  a  current  of  constant  value,  notwith- 
standing the  variations  in  speed  of  the  generator,  due  to  the  changes  in 
speed  of  the  car,  thereby  assuring  a  steady  and  efficient  output  of  cur- 
rent, with  special  reference  to  the  use  of  such  current  in  charging  the 
storage  battery,  while  at  the  same  time  protecting  the  storage  battery 
from  the  injurious  effects  of  overcharging,"  Therefore  the  system  dis- 
closed and  claimed  is  one  in  which  the  "current  output  of  the  genera- 
tor (is)  materially  diminished  when  the  battery  has  been  fully. charged, 
to  prevent  overcharging,"  the  "injurious  effects  of  which  are  well 
known,  and  need  not  be  reviewed" — in  the  argument  from  which  these 
quotations  are  taken.  The  foregoing  is  plainly  descriptive  of  a  com- 
bination of  parts,  capable  of  adjustment  within  the  limits  loosely  in- 
dicated by  the  phrases  "materially  diminished"  and  "injurious  effects" ; 
if  this  view  is  correct,  any  diminution  of  current  avoiding  a  surcharge 
deemed  injurious  by  the  operator,  is  within  Thompson's  invention. 

Defendant,  on  the  other  hand,  considers  the  system  under  consider- 
ation as  one  which  "to  achieve  the  broad  result  of  protection  of  the 
battery  from  overcharge,  effects  successive  long  periods  of  charge  and 
discharge;  these  periods  being  initiated  and  controlled  by  apparatus 
acting  to  initiate  one  condition  when  the  battery  is  charged,  and  the 
other  condition  when  the  battery  is  discharged.  The  period  of  charge 
is  one  wherein  the  generator  is  rendered  operative  by  being  in  circuit ; 
the  period  of  discharge  is  one  wherein  the  generator  is  rendered  in- 
operative by  being  disconnected  at  the  main  switch,  even  though  its 
speed  is  above  its  normal  cutting-in  speed."  This  description  presents 
as  the  patentee's  purpose,  a  current  supply  to  the  lamps  proximately 
emanating  from  the  battery,  until  the  storage  cells  have  reached  a 
predetermined  stage  of  weakness,  the  generator  being  until  then  out  of 
action ;  the  dynamo  then  resumes  operation  primarily  for  the  purpose 
of  again  charging  the  storage  battery. 
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Thus  plaintiflF  asserts  that  the  disclosure  of  the  patent  is  of  a  system 
wide  enough  to  cover  a  mere  reduction  of  charging  current  without 
disabling  the  generator,  one  in  which  the  battery  may  be  an  adjunct 
kept  in  reserve  tmtil  such  time  as  slowing  or  stoppage  of  the  car  ren- 
ders its  use  necessary;  while  defendant  declares  that  Thompson  in- 
vented and  described  a  plan  for  primarily  using  the  storage  battery 
with  the  generator  in  reserve  as  a  sort  of  pump,  to  (so  to  speak)  fill  up 
the  tank  when  need  arose.  To  resolve  this  difference  resort  must  be 
had  to  the  specification  and  drawings,  with  such  definition  or  explana- 
tion of  technical  terms,  and  words  of  art  as  may  be  necessary ;  but 
such  explanations  once  made,  the  first  question  is  of  the  meaning  of 
a  written  document,  a  meaning  to  be  spelled  out  of  its  four  comers, 
and  usually  to  be  established  before  recourse  is  had  to  the  file  wrapper 
for  further  light,  while  the  ascertainment  of  meaning  always  precede 
any  consideration  of  equivalents. 

[1]  The  record  herein  largely  consists  of  the  opinions  of  expert 
witnesses  as  to  the  meaning  of  words  and  phrases  needing  no  defini- 
tion ;  such  testimony  (if  it  can  be  given  that  name)  is  a  volunteering 
of  duties  laid  by  law  on  jury  or  court,  and  should  not  be  suffered. 
Opinion  evidence,  on  the  very  point  submitted  for  decision,  is  always 
incompetent.  Turning  to  the  patent  itself  to  ascertain  its  meaning,  it 
is  first  observable,  that  no  provision  is  made  for  regulating  the  voltage 
of  the  lamps.  Of  this  omission  plaintiff's  expert  says  "the  patent  does 
not  concern  itself  (therewith),  *  *  *  it  is  concerned  with  dynamo 
regulation."  The  statement  quoted  is  obviously  consonent  with  what 
the  patentee  says,  viz. :  that  his  invention  relates  "to  the  charging  of 
storage  or  secondary  batteries";  one  object  being  to  provide  means 
"for  the  efficient  charging  of  a  storage  batteay,"  in  which  "the  charg- 
ing generator  is  rendered  inoperative  upon  its  functions  being  accom- 
plished." The  natural  inference  from  these  words  is  that  the  genera- 
tor's function  is  accomplished  when  the  secondary  battery  is  charged. 

Another  stated  object  of  the  inventor  was  to  "provide  automatically 
acting  means  adapted  to  permit  the- generator  to  resume  action  inde- 
pendent of  the  speed  at  which  the  train  is  running."  The  means  for 
arriving  at  these  results  are  shown  in  the  diagram  prefixed  hereto. 
The  main  switch  {48)  is  shown  open,  but,  conceiving  it  closed,  the 
path  of  the  main  generator  circuit  is  seen  passing  around  a  solenoid 
core  (Ifi)  in  and  through  the  current  coil  {41),  A  sufficient  increase  of 
current  draws  up  the  core ;  such  core  movement  affects  (through  lever 
38)  the  carbon  pile  resistance  (4)  mounted  in  the  field  circuit  of  the 
generator,  and  so  in  a  manner  confessedly  old  restores  the  current  to 
normal. 

But  if  no  more  in  the  way  of  regulation  were  done  than  this,  the 
announced  object  of  the  patentee  would  fail,  for  no  means  would  ex- 
ist of  preventing  battery  overcharge.  This  Thompson  effects  by  what 
he  cjflls  a  "relay"  comprising  the  "voltmeter  coil  26,''  in  conjunction 
with  "contact  member  ^7" ;  an  apparatus  which  when  the  battery  volt- 
age is  high  enough,  will  move  the  "contact  member"  so  as  to  energize 
coil  32 f  and  that  in  turn  attracts  the  armature  33,  and  so  closes  a  cir- 
cuit from  the  battery  through  coil  36,  which  acting  on  core  57,  pro- 
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duces  movement  of  the  same  lever  on  which  the  current  coil  operates, 
and  increases  resistance  in  the  carbon  pile,  thus  diminishing  the  gen- 
erator current  flowing  through  the  main  circuit,  until  (the  battery  cur- 
rent overcoming  that  from  the  generator)  the  core  (44)  of  the  main 
switch  drops,  the  switch  opens  and  the  generator  is  out  of  service. 

When  the  battery  has  discharged  to  the  predetermined  limit  the 
"contact  member"  (27)  produces  an  engagement  at  £9,  coil  SI  is  en- 
ergized, armature  33  moves  to  its  core,  and  coil  36  is  disconnected. 
This  brings  the  parts  of  the  carbon  pile  closer  together,  lowers  resist- 
ance in  the  field  circuit,  enables  the  generator  to  pick  up,  whether  the 
car  is  goin|^  at  or  in  excess  of  critical  speed,  and  the  main  switch  closes, 
re-establishing  the  main  circuit.  Voltmeter  coil  £6,  however,  operates 
slowly,  so  that  not  until  the  "contact  number  i27"  re-establishes  contact 
at  SO,  does  the  cycle  recommence. 

[2]  That  this  is  possible  round  of  movement  in  the  apparatus  shown 
is  not  denied,  but  is  said  to  be  too  literal,  or  (in  the  language  of  an 
expert)  does  not  seek  to  find  out  what  the  patent  discloses  "as  an 
operating  device."  This  phrase  seems  to  suggest  that  the  court  must 
read  into  the  specification  what  might  have  been  done  with  the  tools 
or  means  mentioned  by  the  inventor.  Undoubtedly  he  is  entitled  to 
all  the  fairly  disclosed  possibilities  of  his  invention,  whether  specific- 
ally described  or  not,  unless  he  has  foregone  a  part  of  his  right  by 
limitations  in  his  claims ;  but  where  the  claims  are  for  combinations 
of  old  elements,  and  the  invention  is  in  the  combining,  it  is  essential 
to  discover,  not  what  somebody  else  could  do  with  those  elements,  but 
what  the  patentee  did  with  them.  The  old  question  recurs:  What 
was  this  particular  patentee's  contribution  to  the  sum  of  human  knowl- 
edge ? 

Thompson  says  in  so  many  words  that  coil  36  (the  voltage  coil)  will 
"exert  a  powerful  eflfect"  on  the  field  circuit,  and  such  would  naturally 
be  the  case  by  reason  of  the  distance  from  the  fulcrum  at  which  pow- 
er is  applied.  And  it  is  "in  this  manner"  that  the  current  is  reduced 
or  "substantially  terminated,"  and  (continues  the  specification)  this 
action  results  "in  the  absolute  prohibition  of  any  current  being  forced 
through  the  charged  cells.  The  lamps  are  then  operated  by  the  bat- 
tery, the  generator  giving  no  output."  And  when  the  battery  voltage 
has  fallen  below  the  arranged  limit,  the  apparatus  described  "permits 
the  generator  safely  to  resume  action"  and  "normal  charging  condi- 
tions are  again  resumed." 

To  us  it  is  clear  from  the  foregoing  that  the  patentee  did  not  de- 
scribe nor  invent,  a  regulation  by  or  through  a  voltage  coil;  he  has 
such  coil,  and  it  is  useful  in  his  system  for  the  designed  purpose — i. 
e.,  the  disconnection  of  the  generator  at  the  appointed  time,  and  that 
time  was  when  the  battery  was  substantially  charged ;  further  he  wish- 
ed to  do  this  because  he  desired  the  prohibition  of  any  current  thoough 
the  charged  cells.  It  will  not  do  for  plaintiff's  expert  to  say  that 
Thompson  did  not  mean  "any  current" ;  neither  witness  nor  court  can 
declare  that  a  man  did  not  mean  (and  is  not  bound  by)  what  he  said 
in  so  solemn  a  document  as  a  patent  specification. 

The  result  is  that  when  plaintiff  asserts  that  the  operation  of  coil 
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36  IS  to  supersede  the  current  coil  and  assume  control  of  the  operation 
of  the  regulator  (i.  e.,  resistance  pile),  when  it  is  necessary  to  protect 
the  battery  from  overcharge,  the  statement  is  only  true  in  the  sense 
that  plaintiff  can  take  and  has  taken  (in  its  commercial  installation) 
the  familiar  electrical  appliances  enumerated  in  the  specification,  and 
so  rearranged  them  as  to  regulate  by  a  voltage  coil ;  but  the  voltage 
coil  of  the  patent  as  described,  only  regulates  in  the  sense  of  stopping ; 
that  was  what  the  patentee  wanted,  and  he  evidently  wanted  it  because 
he  devised  an  apparatus  for  preventing  any  current  passing  through 
charged  cells. 

The  record  is  full  of  lectures  by  the  experts  on  the  meanings  found 
by  them  in  the  specification  language ;  a  proposition  probably  as  cru- 
cial as  any  (in  arriving  at  comprehension  of  plaintiff's  contention)  is 
one  of  Mr.  Hammer's  (expert  for  plaintiff).  He  was  asked  whether 
the  patent  disclosed  regulation  by  core  36 ,  or'  a  system  in  which  that 
coil  acted  to  disconnect  the  generator  and  do  no  regulating;  and  he 
answered  "it  does  both,  *  *  *  Jt  may  do  either,  if  properly  ad- 
justed and  prepared  for  that  purpose."  This  is  probably  quite  true, 
in  the  sense  that  a  voltage  coil  will  perform  either  function ;  but  the 
question  before  us  is,  what  will  the  voltage  coil  of  Thompson  do, 
'^substantially  as  described"?  The  quoted  words  being  implied  in 
every  claim.  The  answer  is  that  it  disconnects  and  does  not  regulate, 
and  there  is  nothing  in  the  patent  to  show  that  Thompson  wished  it 
to  regulate,  and  much- to  prove  that  he  did  not.  He  said  he  wanted 
a  "normally  ineffective  voltage  pile,"  and  the  only  work  suggested  for 
it  is  to  exert  a  "powerful  effect"  on  the  resistance,  to  the  end  that 
an  "absolute  prohibition  of  any  current"  through  the  charged  cells  may 
result. 

[3]  The  system  of  the  patent,  thus  interpreted,  is  comprehensible, 
and  so  far  as  we  can  learn  novel;  to  go  further  is  to  rewrite  the 
specification.  The  defendant's  system  is  one  of  admitted  regulation 
by  the  action  of  current  and  voltage  coils,  so  adjusted  for  amperage 
and  voltage  as  to  enable  the  core  of  each  coil  to  act  on  one  end  of 
the  resistance  pile.  The  voltage  coil  is  connected  across  the  generator, 
and  not  (as  in  the  patent)  across  the  battery  circuit.  No  more  detailed 
description  of  this  device  need  be  given,  as  its  construction  and  oper- 
ation are  not  in  dispute. 

The  defendant's  device,  compared  with  that  revealed  by  the  patent 
does  not  infringe  claim  4,  because  it  is  a  wholly  different  scheme  or 
system;  but  more  specifically  it  possesses  no  "voltage  coil  connected 
across  the  charging  circuit"  functioning  or  capable  of  acting  in  the 
only  way  Thompson  disclosed  his  voltage  coil  as  functioning,  and  the 
only  way  he  thought  of  using  this  piece  of  old  apparatus,  viz.  by  add- 
ing the  pull  of  the  voltage  coil  to  whatever  strength  the  current  coil 
might  exert,  whereas  the  defendant's  voltage  coil  itself  regulates  the 
generator  output,  whenever  it  is  active,  and  then  it  alone  pulls  on  the 
resistance,  wholly  superseding  the  current  coil.  This  the  patented 
system  could  not  be  arranged  to  do,  without  a  redistribution  of  parts 
not  suggested  by  the  patent.  Claim  13  is  not  infringed,  because  de- 
fendant's structure  has  no  means  "adapted  upon  the  voltage  of  the 
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battery  attaining  a  certain  value,  to  render  the  voltage  coil  effective  in 
controlling  the  generator  current/'  viz.  the  system  of*  relays  by  which 
coil  36  is  put  into  the  battery  circuit.  Nor  can  any  equivalent  for  this 
element  be  found  in  defendant's  apparatus.  It  was  said  by  Mr.  Ham- 
mer that  defendant  had  no  relay,  but  did  have  means  for  rendering  the 
voltage  coil  effective.  This  is  true,  but  they  are  not  plaintiff's  means^ 
and  are  not  asserted  to  be,  except  by  so  reading  the  patent  that  any 
means  productive  of  regulation  by  voltage,  infringe.  We  have  already 
indicated  our  opinion  that  this  patent  reveals  no  intent  to  regulate 
by  voltage,  except  as  stoppage  is  regulation;  but,  even  on  plaintiffs 
reading,  all  means  of  control  by  voltage  cannot  be  covered.  If  claim 
12  be  more  than  an  aggregation,  the  patented  combination  is  not  in- 
fringed for  the  same  reasons  hereinabove  stated  as  applicable  ta 
claim  13. 

The  remaining  claims  in  suit  (9,  10,  and  11)  cover  combinations, 
whereof  the  element  not  appearing  in  other  claims  is,  as  phrased  in 
claim  9  "means  adapted  automatically  to  complete  a  shunt  about  (the 
current)  coil,  upon  the  voltage  of  (the)  generator  falling  below  that 
of  (the)  battery."  As  was  stated  of  record  below,  "shunts  are  the  A 
B  C's  of  the  electric  system,"  and  plaintiff  relies,  not  on  the  fact  that 
the  patentee  shunts  the  current  coil,  but  that  the  combination  of  ap- 
paratus described  coacts  to  produce  some  new  result.  Reference  to 
the  specification  shows  that  the  object  of  this  short  circuiting  is  to 
prevent  the  current  coil  having  any  effect  on  the  djmamo,  when  the 
.  generator  is  speeded  up  from  rest,  which  would  be  the  case  if  contacts 
52  and  53  were  not  closed  when  the  main  switch  is  open,  thus  short- 
circuiting  or  shunting  the  current  coil  out  of  the  main  circuit 

But  if  this  application  of  electrical  usage  has  been  made  before  for 
substantially  the  same  purpose,  it  cannot  be  used  to  vivify  and  vali- 
date a  combination  claim,  which,  with  this  shunting  omitted,  would 
confessedly  be  worthless.  The  patents  to  Bliss,  799,516  and  799,520, 
plainly  reveal  shunting  contacts  used  for  the  purpose  in  question,  and 
it  was  admitted  by  plaintiff's  witness  that  if  Bliss'  system  (designed 
for  a  plurality  of  cars)  could  be  used  on  one  car,  it  showed  the  very 
thing  used  by  defendant,  and  used  for  the  same  purpose.  No  satis- 
factory reason  is  given  for  the  assertion  that  the  shunting  contacts  of 
Bliss  depended  for  utility  on  a  plurality  of  cars.  It  was  admitted  that 
the  "mechanism  was  there,"  but  was  not  "very  useful." 

Jepson,  981,198,  shows  and  describes  shunting  contacts,  which  clear- 
ly do  cut  out  the  current  coil  when  the  generator  is  picking  up.  It  is 
contended  that,  because  the  styles  of  contact  vary  from  those  disclosed 
in  the  patent  before  us,  no  limitation  is  imposed  by  the  reference.  But 
the  question  is  whether  the  defendant's  apparatus  does  or  does  not 
contain  a  short-circuiting  or  shunting  device,  similar  to  and  serving 
the  same  purpose  as,  that  disclosed  by  the  prior  art  patents.  We  feel 
assured  that  it  does,  and  that  therefore  such  apparatus  cannot 
infringe.  So  far  as  Thompson's  rights  go,  any  one  can  do  what  Bliss 
and  Jepson  did ;  whether  the  combination  of  the  patent,  in  the  exact 
form  disclosed,  is  or  is  not  valid,  need  not  be  decided. 

The  sum  of  our  decision  is  that,  reading  the  patent  according  to  its 
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plain  words,  and  not  admitting  the  glosses  and  amendments  volunteer- 
ed by  plaintiff's  experts,  no  infringement  is  shown ;  therefore  the  de- 
cree below  is  reversed,  and  the  cause  remanded,  with  directions  to  dis- 
miss the  bill,  with  costs  in  both 'courts. 

COXE,  Circuit  Judge  (dissenting).  This  action  was  brought  upon 
claims  4,  9,  10,  11,  12  and  13  of  the  Thompson  patent,  No,  1,070,080. 
It  was  tried  by  Judge  Hazel  who  heard  the  testimony  of  most  of  the 
important  witnesses  in  open  court  and,  after  giving  the  testimony  care- 
ful consideration,  he  concluded  that  the  claims  above  enumerated  were 
valid  and  infringed.  Subsequently  a  motion  for  a  rehearing  was  made 
and  the  Cause  was  reargued  before  Judge  Hazel  who  again  considered 
the  issues  with  care  and  reached  the  same  conclusions,  filing  an  amend- 
ed opinion  restating  his  views. 

The  impression  which  I  obtained  at  the  argument,  and  which  has 
been  strengthened  by  an  examination  of  the  evidence  and  of  Judge 
Hazel's  opinions,  is  that  Thompson  made  an  unquestionably  meritori- 
ous advance  over  the  prior  art.  His  was  not  a  broad  generic  inven- 
tion but  constituted  a  highly  useful  advance  in  an  important  branch  of 
industry.  Judge  Hazel  took  unusual  care  in  the  examination  of  the 
testimony  and  exhibits  and,  being  convinced  of  the  great  utility  of  the 
invention,  has  overruled  the  defenses,  most  of  them  being  technical  in 
character.  It  seems  to  me  that  this  meritorious  patent  can  be  de- 
feated only  by  taking  a  circumscribed  view  of  the  invention  and  an 
erroneous  view  of  the  prior  art.  Thompson  unquestionably  made  an 
advance  in  the  art  of  electric  car  lighting.  His  patent  can  be  defeated 
only  by  limiting  it  to  the  precise  construction  shown.  Why  should  it 
be  so  limited  ?  It  should  be  so  construed  as  to  give  him  the  fruits  of 
the  improvement  he  has  made. 

The  decision  of  the  District  Court,  after  an  usually  careful  con- 
sideration of  the  prior  art,  has  given  him  this  and  nothing  more.  I 
think  it  unnecessary  to  go  further  into  details.  To  do  so  would  simply 
involve  a  restatement  of  the  propositions  discussed  and  decided  in  the 
opinions  below. 

For  these  reasons  I  feel  constrained  to  dissent 
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REED  V.  CROPP  CONCRETE  MACHINERY  CO.  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    October  3,  1916.    Rehearing  De- 
nied January  2,  1917.) 

No.  2292. 

1.  Patents  ^=>112(4) — ^Priority  of  Invention — Decision  of  Patent  Office. 
A  finding  by  the  Patent  Office  in  Interference  proceedings  of  priority  of 
invention  in  favor  of  one  applicant,  and  the  Issuance  of  a  patent  to  him, 
creates  a  strong  presumption  that  he  was  the  first  Inventor  as  against  the 
other  parties  to  the  proceeding,  which  can  be  overcome  only  by  the  most 
convincing  and  satisfactory  evidence. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  §  165.] 

t:>:=»For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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2.  Patents   ^=»106(2) — Judgmeitt   in   iNTEBFBRENCfs   Pboceedinos — Scope — 

Disclaimer. 

Under  rules  of  practice  of  the  Patent  Office  No.  107,  whlcb  proTides  that 
any  party  to  an  interference  may  file  a  disclaimer  of  the  Invention  of  "the 
particular  matter  in  issue,"  in  which  case  Judgment  shall  he  rendered 
against  himf,  such  a  disclaimer  only  extends  to  the  particular  claim  or 
claims  as  to  whidi  the  interference  has  been  declared,  and  the  Judgment 
following  does  not  affect  the  question  of  invention  as  to  other  claims^ 
although  they  may  contain  other  interfering  matter. 

[Ed.  Note. — ^For  other  cases,  see  Patents,  Gent  Dig.  I  147.] 

3.  Patents  ^=»328 — ^Vauditt  and  Infbinoekent — Concbete  Mixeb. 

The  Reed  patent.  No.  981,111,  for  a  concrete  mixer,  claims  1.  2,  and  11, 
held  valid  and  infringed,  claims  7,  12,  13,  17,  18,  19,  20.  and  21  held  not 
infringed  by  the  patentee  in  the  Cropp  i)atent,  No.  947,196,  on  the  ground 
that  whatever  of  patentable  novelty  is  therein  shown  is  covered  by  the 
prior  Cropp  patent. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois ;  Arthur  L.  Sanborn, 
Judge. 

Suit  in  equity  by  Matthew  Howard  Reed  against  the  Cropp  Con- 
crete Machinery  Company  and  Andrew  J.  Cropp.  Decree  for  defend- 
ants, and  complainant  appeals.    Reversed. 

For  opinion  below,  see  218  Fed.  643. 

Appeal  from  decree  dismissing  for  want  of  equity  bill  to  restrain  alleged  in- 
fringement of  certain  claims  of  United  States  patent  No.  981,111  to  Reed.  Aft- 
pellant,  Reed,  and  his  company,  the  Standard  Scale  &  Supply  Company,  were 
in  the  business  of  making  and  selling  scales  and  gas  engines,  but  not  concrete 
mixers.  Appellee  Cropp  was  engaged  in  devising  and  constructing  concrete 
mixing  machines,  and  had  used  some  of  the  Reed  engines,  which  were  adapted 
to  furnish  power  for  such  machines.  Late  in  1907  Reed  met  Cropp  at  the 
Chicago  Cement  Show,  and  was  evidently  impressed  with  Cropp's  ideas  of 
concrete  machinery,  although  Cropp  then  had  no  patents.  Shortly  afterwards 
they  arranged  an  agreement  for  Cropp  to  make  his  mixers  and  sell  them 
through  Reed's  company.  Cropp  began  building  machines,  and  under  date 
of  March  2,  1908,  entered  into  a  written  contract  with  the  company  whereby  It 
was  to  have  the  sole  and  exclusive  right  in  the  United  States  and  elsewhere 
to  seU  "the  concrete  mixing  machines  devised  and  manufactured  by  or  under 
the  supervision  of  second  party"  (CroK))  for  one  year,  and  as  much  longer  er 
they  could  agree ;  Cropp  to  receive  a  stipulated  price  for  each  madiine.  The 
Reed  engine  was  to  be  used,  and  Cropp  was  to  protect  the  company  against 
actions  for  infringement. 

The  following  May  7th  they  entered  into  another  contract,  superseding  the 
£rst  By  it  the  company  on  certain  conditions  assumed  certain  of  Cropp's 
financial  obligations,  and  Cropp  conveyed  to  the  company  mixing  machines 
and  parts  thereof  as  enumerated,  and  thereafter  the  company  was  to  manu- 
facture and  sell  the  "Cropp  mixing  machine"  and  to  have  *the  sole  and  ex- 
clusive right  for  the  manufacture  and  sale  of  said  concrete  mixing  machines 
in  the  United  States"  and  all  foreign  countries,  and  the  company  •*wiU  pro- 
vide for  the  manufacture  of  the  Cropp  mixers,  furnishing  all  necessary  ma- 
terial and  labor,"  and  Cropp  agreed  to  superintend  the  manufacture  and 
construction  of  the  mixers  and  assist  in  their  sale,  and  was  to  receive  from 
the  company  $50  for  each  mixer  sold  up  to  50,  and  $40  for  each  one  in  excess 
of  50.  Cropp  agreed  as  before  to  protect  the  company  against  actions  for 
infringement  In  the  use  of  his  (Cropp*s)  **machine"  or  "devices."  The  term 
of  the  contract  was  until  January  1,  1909,  and  as  much  longer  as  the 
parties  coiild  agree.  The  evidence  Is  indefinite  and  uncertain  as  to  what 
machines  were  constructed  during  the  existence  of  the  contractual  relation. 


^=9For  oth«r  cases  see  same  topic  A  KET-NTJMBBR  in  all  Key -Numbered  Digests  ft  Indexes 
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But  it  seems  that  at  the  time  tbe  second  contract  was  made  at  least  one 
machine  had  been  completed,  which  embodied  substantially  the  claims  which 
are  the  subject-matter  of  this  litigation,  except  claims  1,  2,  and  11. 

August  8,  1008,  Gropp  filed  in  the  Patent  Office  his  application  for  improye- 
ments  in  concrete  mixing  machines.  His  patent,  No.  947,196,  was  granted 
January  18,  1910 ;  its  general  scope  appears  from  his  claims  9  and  15,  which 
are  tjrpical  of  those  that  bear  on  this  controversy,  and  read  as  follows: 

'*9.  The  rotary  mixing  receptacle  having  at  its  receiving  end  a  charging 
device  consisting  of  a  centrally  apertured  disk  secured  to  the  receptacle,  and  a 
series  of  blades  extending  at  their  outer  ends  from  the  disk  inwardly  and 
diagonally  with  respect  to  the  receptacle  for  a  short  distance  from  the  disk 
for  the  purpose  of  directing  the  material  into  the  receptacle,  said  blades 
having  their  portions  adjacent  to  the  disk  of  substantially  the  same  width 
as  said  disk  from  the  opening  therein  to  its  periphery  and  their  inner  portions 
widened." 

"15.  In  a  mixer,  in  combination,  a  revoluble  drum  having  an  apertured  disk 
at  its  receiving  end,  means  within  the  drum  to  agitate  and  mix  the  material, 
a  continuous  series  of  circularly  arranged  charging  pockets  located  at  one  end 
of  the  drum  within  its  cylindrical  wall  and  closed  at  their  outer  ends  and 
having  their  outer  portions  of  substantially  the  same  width  as  the  said  disk 
from  the  opening  therein  to  its  periphery  and  their  inner  portions  widened, 
and  means  to  introduce  material  to  the  inlets  of  the  i)Ockets.*' 

On  September  28,  1908,  Reed  filed  his  application  for  the  patent  here  in 
Issue.  In  both  applications,  as  well  as  in  some  of  the  claims  of  both  the 
patents  as  granted,  there  is  shown  an  inner  head  whose  periphery  contacts 
with  that  of  the  drum  and  which  has  openings  near  the  outer  edge  for  the 
materials  to  pass  through.  Each  likewise  shows  claims  for  improvements  in 
the  discharging  end  of  the  drum,  not  here  in  issue.  Various  claims  of  Reed's 
patent  describe  a  series  of  charging  blades  extending  diagonally  inwardly 
from  the  flange  of  the  drum  at  the  receiving  end,  the  blades  overlapping  at 
their  inner  ends.  It  appears  that  August  14,  1908,  between  the  filing  dates  of 
Cropp  and  Reed,  Sanborn  filed  application  for  a  patent  for  improvements  on 
such  mixers,  having,  like  the  other  two,  for  one  of  its  objects  the  introducing 
of  material  into  the  drum  at  one  end  near  its  periphery  "enabling  a  low 
charging  chute  to  be  employed*'  and  describing  a  series  of  diagonally  and  in- 
wardly projecting  blades  and  pockets  not  far  different  from  the  other  two. 

On  suggestion  from  the  Patent  Office,  Cropp  and  Reed  incorporated  in 
their  applications  Sanborn's  claim  5,  and  thereupon  Interference  was  de- 
clared thereon ;  such  claim  being  as  follows :  "In  a  mixer,  in  combination,  a 
revoluble  drum,  means  therein  to  agitate  and  mix  the  material,  a  continuous 
series  of  circularly  arranged  charging  pockets  located  at  one  end  of  the 
drum  within  its  cylindrical  wall  and  closed  at  their  outer  ends,  the  open  in- 
lets of  the  pockets  being  turned  toward  the  axis  of  the  drum,  a  circular  head 
having  its  periphery  contacting  with  the  tops  of  the  pocket  walls  and  set  in 
from  the  adjacent  end  of  the  drum,  and  means  to  introduce  material  to  the 
inlets  of  the  pockets  outside  of  said  head." 

Prior  to  the  date  fixed  for  filing  preliminary  statement,  Cropp  filed  a  dis- 
claimer as  to  said  claim,  declaring  he  was  not  the  first  inventor  thereof,  and 
amended  his  application  accordingly,  whereupon  his  patent  was  granted. 
Thereafter  Reed,  by  his  attorney,  also  filed  disclaimer  of  the  claim,  wherein 
it  is  recited  that  Sanborn  had  assigned  to  Reed  his  entire  interest  in  the 
Sanborn  application,  and  that  Reed  "hereby  disclaims  the  subject-matter 
covered  by  said  interfering  claim,  and  requests  said  interference  be  dissolved 
and  the  claim  allowed  to  Sanborn."  The  Patent  Office  dismissed  Reed's  dis- 
claimer on  the  ground,  among  others,  that  it  was  not  executed  by  Reed,  but 
by  his  attorney.  Thereupon  there  was  filed  In  the  Patent  Ofllce  a  con- 
cession of  priority  of  the  invention  involved  by  Sanborn  to  Reed,  which  con- 
cession being  found  by  the  Patent  Office  to  be  in  accordance  with  the  rules, 
the  claim  in  interference  was  awarded  to  Reed,  and  the  patent  in  issue  to 
Reed  was  issued  January  10,  1911,  wherein  the  claim  in  interference  became 
the  first  claim  of  his  patent     December  31,  1912,  patent  to  Sanborn  was 
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issued.  The  claims  of  the  Reed  and  Cropp  patents,  barring  Reed's  daims  1 
and  2  subsequently  added,  are  substantially  like  those  of  their  applications  as 
of  the  time  when  Sanborn's  claim  5  was  suggested  to  them. 

The  relations  between  Cropp  and  Reed  terminated  at  expiration  of  the 
contract.     Cropp  organized  appellee  Cropp  Machinery  Company,  which  pro- 
ceeded to  make  Cropp  mixers.    The  litigation  between  Reed  and  Cropp,  and 
their  respective  companies,  soon  began,  and  has  since  been  In  active  opera- 
Pjq   i^  tion,   although   it  does  not  appear  that  any 

considerable   number    of   mixers    have    been 
made  by  either  party.     This  action  is   bas- 
ed on  an  alleged  infringement  by  Cropp  and 
^ij  his  company  in  making  and  selling  two  mtx- 

\  ers  to  one  Wahl,  which  it  is  claimed  em- 
j  body  in  their  constructions  claims  1,  2,  7,  U, 
f  12,  13,  17,  18,  19,  20,  and  21  of  Reed's  patent. 

'  The  commercial  Cropp  machine,  which  also 

fairly  shows  the  construction  of  the  Wahl  ma- 
chines, as  to  which  the  infringement  Is  charg- 
ed, is  shown  by  Fig.  1. 


J 


Charles  M.  Clarke,  of  Pittsburgh,  Pa.,  and  Otto  R,  Bamett,  of  Chi- 
cago, 111.,  for  appellant. 

Glenn  S.  Noble,  of  Chicago,  111.,  for  appellees. 

Before  BAKER,  MACK,  and  ALSCHULER,  Circuit  Judges. 

I 

ALSCHULER,  Circuit  Judge  (after  stating  the  facts  as  above).  It 
is  not  seriously  contended  that  claim  1  of  the  patent  does  not  read 
upon  the  Wahl  structure.  The  distinctive  feature  of  this  claim,  viz. 
"a  circular  head  having  its  periphery  contacting  with  the  tops  of  the 
pocket  walls  and  set  in  from  the  adjacent  end  of  the  drum,"  is  pres- 
ent in  the  disk  or  ring  D.  While  the  precise  function  of  this  inner 
contacting  ring  is  not  clearly  shown  by  the  evidence,  it  is  apparent 
that  it  may  serve  the  purpose  of  stiffening  the  blades  and  better  hold- 
ing them  in  relative  position,  as  well  as  helping  to  form  a  sort  of  wall 
to  keep  the  materials  from  flowing  back  into  the  charging  end.  In 
the  many  cuts  of  complainants'  commercial  machine  shown  in  the 
catalogues  in  evidence,  this  inner  ring  or  head  is  nowhere  shown; 
but  this  would  not  warrant  the  use  of  it  by  another  in  violation  of 
a  vaHd  patent  therefor. 

[1]  The  question  of  priority  involved  in  the  interference  having 
been  thus  settled  in  Reed's  favor,  and  patent  including  the  claim  in 
interference  awarded  to  him,  in  this  suit  for  infringement  thereof 
against  Cropp  and  his  privies,  there  arises  a  strong  presumption  in 
favor  of  Reed's  priority,  which  can  be  overcome  only  by  evidence  of 
a  most  convincing  and  satisfactory  nature.  Smart  v.  Wright  (8th  C. 
C.  A.)  227  Fed.  84,  141  C.  C.  A.  632;  Computing  Scale  Co.  v.  Stand- 
ard Computing  Scale  Co.  (6th  C.  C.  A.)  195  Fed.  508,  515,  115  C. 
C.  A.  418;  Hillard  v.  Remington  Typewriter  Co.  (2d  C.  C.  A.)  186 
Fed.  334,  108  C.  C.  A.  534;  Novelty  Glass  Co.  v.  Brookfield  (6th  C. 
C.  A.)  170  Fed.  946,  955,  95  C.  C.  A.  516;  Stonemetz,  etc.,  Co.  v. 
Brown,  etc.,  Co.  (C.  C.)  57  Fed.  601,  604;  Kirk  v.  Du  Bois  (C.  C.) 
33  Fed.  252;  Celluloid  Mfg.  Co.  v.  Chrolithian  Collar  &  Cuff  Co.  (C 
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C.)  24  Fed.  275 ;  Wire  Book  Sewing  Machine  Co.  v.  Stevenson  (C. 
C.)  11  Fed.  155. 

But  Cropp  does  not  undertake  to  impeach  his  disclaimer  by  main- 
taining that  he  was  the  first  inventor  of  the  combination  having  this 
inner  contacting  head.  On  the  contrary,  he  insists,  not  only  that  he 
did  not  invent  it,  but  also  that  Reed  was  not  the  first  inventor.  It  is 
claimed  that  the  filing  by  Reed  of  a  disclaimer  in  favor  of  Sanborn  of 
the  claim  in  interference  of  itself  sufficiently  shows  that  Reed  was  not 
the  inventor.  The  record  discloses  a  disclaimer  by  Reed  of  the  claim 
in  interference,  which  disclaimer  the  Patent  Office  dismissed  as  being 
irregular.  Thereafter  Sanborn  filed  a  concession  of  priority  of  in- 
vention to  Reed,  as  indeed  the  preliminary  statements  by  Reed  and 
Sanborn  in  the  interference  proceedings  showed  the  invention  to  have 
been  first  made  by  Reed.  These  things  are  proper  to  be  considered  in 
evidence  with  all  the  other  evidence  on  the  subject  of  whether  Reed 
was  in  fact  the  first  inventor.  If  Sanborn  was  the  original  inventor 
of  this  feature,  then  Reed  was  not,  and  he  could  not  in  such  case 
prevail  upon  his  claim  1.  These  matters  were  before  the  Patent  Office, 
and  the  patent  was  granted  to  Reed.  We  cannot  hold  that  by  merely 
showing  the  disclaimer  of  Reed,  which  was  filed  and  subsequently  dis- 
missed by  the  Patent  Office,  Cropp,  the  alleged  infringer,  has  thereby 
sustained  his  burden  of  establishing  that  Reed  was  not  the  first  in- 
ventor ;  and  so  claim  1  must  stand,  unless  otherwise  overcome. 

Patents  to  Ransome,  No.  416,950,  and  McKelvey,  No.  663,999,  are 
cited  in  the  prior  art  as  to  such  use  of  the  inner  head  or  ring.  We  do 
not  find  disclosure  in  either  of  these  patents  responding  to  the  elements 
of  the  combination  of  claim  1  in  respect  to  an  inner  circular  head 
having  its  periphery  contacting  with  the  tops  of  circularly  arranged 
charging  pockets,  located  as  described  in  the  claim.  The  record  dis- 
closing nothing  further  which  would  tend  to  show  that  Reed  was  not 
the  first  inventor  of  the  combination  with  such  inner  contacting  ring 
or  head,  appellees  have  failed  to  overcome  the  presumption  that  he  was. 

[2]  Respecting  claims  2,  7,  11,  12,  13,  17,  18,  19,  20,  and  21,  it  is 
earnestly  maintained  that  their  determination  must  follow  that  of  claim 
1  for  two  principal  reasons — first,  that  they  describe  the  same  inven- 
tion or  device  as  claim  1,  and  that  the  award  to  Reed  of  the  interfer- 
ence necessarily  carried  with  it  these  other  claims;  and  second,  that 
even  if  they  described  an  invention  different  from  that  of  claim  1,  yet 
since  they  are  similar  to  some  of  Cropp's  claims  these  might  have  been 
brought  into  the  interference  proceeding,  and  that  the  determination 
of  the  interference  not  only  adjudicated  the  claim  specifically  there  in 
issue,  but  all  other  claims  common  to  any  two  or  more  of  the  applica- 
tions, though  not  within  the  scope  of  the  interference  claim,  which 
might  by  appropriate  proceedings  have  been  brought  into  the  inter- 
ference. 

As  to  the  first  of  these  contentions :  Reed's  claim  1  does  not  in  our 
judgment  describe  a  structure  like  his  other  claims  (except  2  and  11), 
which  are  alleged  to  be  infringed,  nor  that  of  Cropp's  typical  claims 
9  and  15.  Said  claim  1  describes  the  combination  of  a  re  voluble  drum, 
means  therein  to  mix  the  material,  "a  continuous  series  of  circularly 
152C.C.A.— 42 
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arranged  pockets  located  at  one  end  of  the  drum  within  its  cylindrical 
wall,  enclosed  at  their  outer  ends,  the  open  inlets  of  the  pockets  being 
turned  toward  the  axis  of  the  drum,"  and  the  circular  inner  head 
with  its  periphery  contacting  with  the  tops  of  the  pocket  walls.  The 
circular  arrangement  of  the  pockets  means  that  they  extend  about  the 
inner  surface  of  the  drum.  There  is  no  requirement  that  they  be  over- 
lapping or  of  any  particular  size  or  shape,  save  only  that  they  be  closed 
at  the  outer  end,  and  open  on  the  side  toward  the  axis  of  the  drum, 
which  means  nothing  more  than  their  tops  shall  be  open.  But  the  ele- 
ment of  a  central  partition  contacting  with  the  tops  of  the  blades  is 
wanting  in  Cropp's  as  well  as  in  Reed's  other  claims,  except  2  and  11. 
We  cannot  hold  that  Cropp's  diagonal  blades,  manifestly  spaced  apart 
to  form  pockets,  and  sufficiently  far  apart  to  permit  material  being 
forwarded  between  them,  is  the  equivalent  of  the  inner  head  of  Reed's 
claim  1.  The  fact  that  a  drum  with  a  series  of  diagonal  charging 
blades  may  be  revolved  at  a  speed  which  will  forward  the  material  to 
be  mixed,  and  while  revolving  prevent  the  mixed  material  from  flow- 
ing back,  is  a  result  which  might  be  accomplished  with  a  single  diag- 
onal blade  if  the  drum  were  revolved  fast  enough.  To  the  extent 
that  the  inner  contacting  head  may  have  utility  in  holding  the  material 
from  overflowing  the  blades  and  running  back,  that  element  is  found 
in  the  claim  in  interference,  which  is  Reed's  claim  1,  and  also  in  Reed's 
claims  2  and  11,  but  is  not  found  in  Reed's  other  claims  in  suit,  nor  in 
Cropp's  claims  9  and  15. 

It  does  not  appear  which  of  the  Reed  and  Cropp  original  claims 
were  deemed  in  the  Patent  Office  to  show  the  equivalent  of  Sanborn's 
claim  5,  but  probably  it  was  those  claims  in  each  which  described  an 
inner  head  or  partition,  whether,  as  in  Sanborn's  claim  5,  having  its 
periphery  contacting  with  the  tops  of  the  pocket  walls,  or,  as  in  certain 
of  the  Reed  and  Cropp  claims,  with  the  periphery  contacting  with 
that  of  the  drum.  Claim  2  is  like  claim  1,  save  only  that  it  shows  the 
inner  head  as  "centrally  apertured."  Claim  11  describes  the  blades, 
and  an  "apertured  disk  set  in  from  the  front  end,"  and  we  find  in 
both  these  claims  the  equivalent,  variously  expressed,  of  invention  in 
claim  1,  and  therefore  included  in  Cropp's  disclaimer,  and  in  the  award 
to  Reed  of  the  issue  in  interference.  But,  as  above  indicated,  we  find 
that  the  others  of  the  above  enumerated  claims  of  Reed,  describing  as 
they  do  an  invention  different  from  that  of  claim  1,  were  not  so  in- 
cluded or  determined. 

The  second  contention  is  predicated  upon  the  general  rule  that : 

"When  the  second  suit  Is  upon  the  same  cause  of  action  and  between  the 
same  parties  as  the  first,  the  judgment  in  the  former  is  conclusive  in  the 
latter  as  to  every  question  which  was  or  might  have  been  presented  In  the 
first  action." 

Rule  109  of  the  Rules  of  Practice  of  the  Patent  Office  is  cited  to 
show  how  other  claims  common  to  any  of  the  applicants  might  be 
brought  into  the  interference,  and  decisions  of  Commissioners  of  Pat- 
ents and  of  the  Court  of  Appeals  of  the  District  of  Columbia  are  cited 
to  show  that  under  certain  circumstances  a  second  interference  will 
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not  be  allowed  in  the  Patent  Office  on  claims  which'  might  have  been 
included  in  the  first.    The  rule  provides  that: 

"An  applicant  Involved  in  an  interference  may,  at  any  time  within  thirty 
days  after  the  preliminary  statements  (referred  to  in  rule  110)  of  the  parties 
have  been  received  and  approved,  on  motion  duly  made  as  provided  by  rule 
153,  file  an  amendment  to  his  application  containing  any  claims  which  in  his 
opinion  should  be  made  the  basis  of  interference  between  himself  and  any 
of  the  other  parties.  Such  motion  must  be  accompanied  by  the  proposed 
amendment,  and  when  in  proper  form  will  be  transmitted  by  the  examiner  of 
interferences  to  the  primary  examiner  for  his  determination,"  etc 

If  it  be  assumed  that  the  rule  has  application  to  claims  existing  at 
the  time  the  interference  is  declared,  and  is  not  limited,  as  its  wording 
might  indicate,  to  claims  afterwards  first  made  by  amendment,  it  would 
seem  that  neither  the  rule  nor  rulings  apparently  made  under  it  would 
have  application  to  a  case  such  as  this,  where  disclaimer  was  filed 
before  time  fixed  for  preliminary  statements,  in  view  of  rule  107^  which 
is  as  follows: 

"An  applicant  involved  in  an  interference  may,  with  the  written  consent  of 
the  assignee,  when  there  has  been  an  assignment,  before  the  date  fixed  for 
the  filing  of  his  preliminary  statement  (see  rule  110),  in  order  to  avoid  the 
continuance  of  the  interference,  disclaim  under  his  own  signature,  attested 
by  two  witnesses,  the  invention  of  the  particular  matter  in  issue,  and  upon 
such  disclaimer  and  the  cancellation  of  any  claims  involving  such  interfering 
matter  judgment  shall  be  rendered  against  him,  and  a  copy  of  the  dis- 
claimer shall  be  embodied  in  and  form  part  of  his  specification  (see  rule  182)." 

This  rule  seems  to  contemplate  that  the  disclaimer  shall  extend  only 
to  the  particular  claim  or  claims  as  to  which  the  interference  is  de- 
clared. To  avail  of  the  rule  the  applicant  must  disclaim  invention  "of 
the  particular  matter  in  issue,"  and  must  cancel  "any  claims  involving 
such  interfering  matter."  By  implication  other  claims,  involving  other 
interfering  matter,  remain  unaffected,  as  though  no  interference  had 
been  declared. 

Finding,  as  we  do,  that  Reed's  claim  1  does  not  include  the  inven- 
tion shown  by  his  other  claims  (except  2  and  11),  of  which  infringe- 
ment is  charged,  and  concluding  that  these  other  claims,  common  as 
they  were  with  claims  of  Cropp  at  the  time  the  interference  was  de- 
clared, are  not  affected  by  the  determination  of  the  claim  in  inter- 
ference, we  must  look  to  the  evidence  which  the  record  discloses  to 
'  determine  whether  or  not  the  District  Court  properly  decided  the  ques- 
tion of  priority  as  between  Reed  and  Cropp,  respecting  the  invention 
shown  in  these  other  claims  of  Reed,  as  well  as  in  the  claims  of  Cropp, 
and  which  are  embodied  in  the  Wahl  machines,  minus  the  inner  con- 
tacting head  or  ring  thereof. 

[3]  Cropp's  application  was  filed  August  8,  1908,  and  Reed*s  Sep- 
tember 28,  1908.  Cropp's  patent  was  granted  January  18,  1910,  and 
Reed's  January  10,  1911.  Each  has  undertaken  to  carry  back  his  date 
of  invention,  but  the  evidence  on  that  subject,  aside  from  that  afforded 
by  the  record  in  the  Patent  Office,  is  too  indefinite,  inconclusive,  and 
unreliable  to  warrant  the  finding  tihat  either  has  shown  a  date  of  in- 
vention prior  to  that  of  the  other,  and  the  District  Court,  which  saw  and 
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heard  the  evidence,  made  fair  estimate  of  the  probative  value  of  their 
testimony  on  that  subject  in  saying  in  its  opinion : 

"There  is  nothing  worthy  of  attention  in  the  testimony  tending  to  show 
any  date  of  the  inventions  earlier  than  the  respective  applications.^ 

It  might  be  said  that  the  situation  of  the  parties  as  disclosed  by  the 
record  points  more  strongly  to  Cropp  as  the  inventor.  He  was  con- 
cerned with  the  devising  and  building  of  concrete  mixing  machinery, 
and  evidently  satisfied  Reed  that  he  had  ingenuity  and  ability  along 
that  line,  else  Reed  would  not  have  entered  into  the  contract  for  financ- 
ing Cropp.  Until  meeting  Cropp,  Reed  had  no  experience  with  con- 
crete machinery,  save  only  that  his  company  sold  engines  suitable  to 
furnish  power  for  operating  mixers.  Under  the  first  contract  Reed's 
company  was  to  handle  the  mixers  built  and  devised  by  Cropp,  and 
under  the  second  Cropp  was  to  superintend  construction,  and  the  com- 
pany was  to  manufacture  and  sell  "Cropp  mixers."  The  contracts 
were  drawn  by  the  company,  and  provided  for  its  exclusive  right,  for 
practically  the  entire  world,  to  manufacture  and  sell  "Cropp's  mixers'* 
for  the  limited  period  of  the  contract,  and  Cropp  agreed  to  protect  it 
against  actions  for  infringement  in  handling  Cropp's  "machine"  or 
"devices."  In  making  Cropp's  "mixers,"  "machines,"  and  "devices" 
the  subject-matter  of  the  contract,  and  conferring  on  the  company  ex- 
clusive rights  in  regard  to  them,  the  parties  must  have  had  in  view 
something  definite  and  distinctive,  existent  or  prospective,  as  to  which 
an  exclusive  grant  by  Cropp  might  mean  something. 

To  show  that  Reed  had  mechanical  and  inventive  genius,  a  number 
of  earlier  patents  to  him  were  shgwn  in  evidence,  all  of  them  in  regard 
to  improvements  in  weighing  devices.  It  does  not  appear,  however, 
that  Cropp  had  any  prior  experience  in  the  matter  of  securing  patents, 
and  such  was  the  situation  of  the  parties  that,  had  Reed  been  so  dis- 
posed, his  far  larger  experience  in  such  matters  would  have  been  help- 
ful in  appropriating  ideas  and  developments  of  Cropp  manifested  be- 
fore or  during  the  existence  of  the  contract. 

At  any  rate,  a  review  of  the  record  does  not  satisfy  the  inquiring 
mind  that  the  invention  involved  in  these  other  claims  is  that  of  Reed 
rather  than  of  Cropp,  whose  application  was  first  filed  and  patent  first 
granted;  and  compelled  as  we  are  to  look  to  the  filing  dates  of  the 
respective  applications  as  the  most  reliable  evidence  showing  priority 
of  invention,  we  find  priority  in  Cropp  as  to  any  invention  shown  in 
claims  7,  12,  13,  17,  18,  19,  20,  and  21  of  the  patent  in  suit,  so  far  as 
they  are  readable  on  the  Wahl  mixers. 

We  conclude  that  both  appellees,  in  making  and  selling  the  Wahl 
mixers,  incorporating  the  inner  head  or  ring  D,  contacting  with  the 
tops  of  the  charging  blades  or  pockets,  infringed  claims  1,  2,  and  11 
of  the  Reed  patent,  and  that  as  to  Reed's  claims  7,  12,  13,  17,  18,  19, 
20,  and  21,  in  so  far  as  they  are  readable  on  the  Wahl  mixers,  as  be- 
tween Cropp  and  Reed,  Cropp  is  the  first  inventor  of  any  patentaUe 
novelty  therein  shown. 

The  decree  of  the  District  Court  is  reversed,  and  the  cause  remand- 
ed, with  direction  to  the  District  Court  to  enter  a  decree  in  accordance 
with  the  views  herein  expressed. 
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(289  Fed.  1023) 

UNITED  STATES  v.  UNITED  STATES  ex  reL  LEM  HIM. 

(Circuit  Oourt  of  Appeals,  Seyenth  CJlrcult    January  19,  1917.) 

No.  2399. 

Aliens  ^=»32(2)  ~  EzCLtxsioN  of  Chinese  —  Negesstft  ix>b  Judicial  Phoceed- 
iNGs— Statutes. 

Under  Act  Cong.  Feb.  20, 1907,  c.  1184,  |  21,  34  Stat.  905  (CJomp.  St.  1913, 
i  4270),  proTidlmg  that  In  case  the  Secretary  ot  Commerce  and  Labor  shall 
be  satisfied  that  an  alien  has  been  found  in  the  United  States  In  violation 
of  the  act  (the  general  immigration  statute),  or  that  an  alien  is  subject  to 
deportation  under  the  provisions  of  the  act  or  any  law  of  the  United  States, 
he  shall  cause  such  alien,  within  three  years  after  landing  or  entry,  to  t>e 
taken  into  custody  and  returned  to  the  country  whence  he  came,  as  pro- 
vided by  section  20  of  the  act  (section  4269),  and  under  section  43  (section 
4289),  providing  that  the  act  shall  not  be  construed  to  repeal,  alter,  or 
amend  existing  laws  relating  to  the  immigration  or  exclusion  of  Chinese 
persons,  or  persons  of  Chinese  descent,  the  Secretary  of  Commerce  and 
labor  may  order  the  deportation  of  any  alien  who  violates  the  provisions 
of  the  act  of  February  20,  1907,  as  amended,  or  of  any  law  of  the  United 
States,  except  the  Chinese  Exclusion  Law,  which  requires  a  formal  pro- 
ceeding in  court  before  an  order  of  deportation  can  be  entered. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Dec  Dig.  «=s>32(2).] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

Habeas  corpus  by  the  United  States,  on  the  relation  of  Lem  Him, 
against-  P.  L.  Prentis  and  another.  From  an  order  directed  discharg- 
ing petitioner  from  custody  this  appeal  is  taken. 

The  opinion  filed  below,  and  here  reprinted  from  230  Fed.  935,  was 
in  full  as  follows : 

CARPENTER,  District  Judge.  The  petition  shows  that  on  the 
30th  day  of  August,  1915,  Lem  Him  was  taken  into  custody  by  the 
immigration  authorities  of  the  United  States  at  Chicago,  111.  It  also 
appears  that  the  petitioner  was  taken  before  a  commissioner,  and 
after  a  hearing  ordered  deported  by  the  Secretary  of  Labor.  The 
warrant  of  deportation  recites: 

''That  he  has  been  found  within  the  United  States  in  violation  of  section  d, 
Chinese  Exclusion  Act  of  May  5,  18d2,  as  amended  by  the  act  of  November  3, 
1883,  being  a  Chinese  laborer  not  in  possessi(Mi  of  a  certificate  of  residence, 
and  that  he  has  been  found  within  the  United  States  in  violation  of  section 
2,  Chinese  Exclusicm  Act  of  November  3,  1893,  having  secured  adndssion  by 
fraud,  not  having  been  at  time  of  entry  a  lawfully  domiciled  exempt  returning 
to  resume  a  lawfully  acquired  domicile  and  to  follow  an  exempt  pursuit  in 
this  country." 

The  petitioner  claims  that  the  Immigration  Department  had  no  au- 
thority to  take  him  into  custody  on  the  charge  that  he  was  in  this 
country  in  vicJation  of  the  Chinese  Exclusion  Act;  that  the  Judicial 
Department  alone  has  authority  to  order  his  deportation.  The  ques- 
tion raised  by  this  petition  is  not  new.    It  has  been  passed  upon  ad- 

^=s»For  oUier  cases  see  same  topic  ft  KSY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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versely  to  the  petitioner  in  Ex  parte  Lam  Pui  (D.  C.)  217  Fed.  456; 
Ex  parte  Wong  Lee  Toon  (D.  C.)  227  Fed.  247;  Ex  parte  Woo  Shing 
(D.  C.)  226  Fed.  141 ;  and  by  the  Court  of  Appeals  for  the  Third 
Circuit  in  Sibray  v.  United  States  ex  rel.  Yee  Yok  Yee,  227  Fed.  15, 
141  C.  C.  A.  555.  On  the  other  hand.  Ex  parte  Woo  Jan  (D.  C.) 
228  Fed.  927,  holds  a  contrary  view. 

It  is  admitted  that  the  Chinese  Exclusion  Act  requires  a  formal 
proceeding  in  court  before  an  order  of  deportation  can  be  entered- 
The  act  of  February  20,  1907,  contains  the  following: 

''Section  21.  That  in  case  the  Secretary  of  Commerce  and  Labor  shall  be 
satisfied  that  an  alien  has  been  found  in  the  United  States  In  violation  oi 
this  act,  or  that  an  aUen  is  subject  to  deportation  under  the  proYlsiona  of 
this  act  or  of  any  law  of  the  United  States,  he  shaU  cause  such  aUen  within 
the  period  of  three  years  after  landing  or  entry  therein  to  be  taken  into 
custody  and  returned  to  the  country  whence  he  came,  as  provided  by  Section 
20  of  this  act"    Comp.  St  1913,  S  4270. 

Section  43  (section  4289)  provides  that: 

'This  act  shaU  not  be  construed  to  repeal,  alter,  or  amend  existing  laws  re- 
lating to  the  immigration  or  exclusion  of  Chinese  persons  or  persons  of  Chinese 
descent" 

It  is  urged  by  the  government  that  the  case  of  United  States  v. 
Wong  You,  223  U.  S.  67,  32  Sup.  Ct  195,  56  L.  Ed.  354,  is  conclu- 
sive against  the  petitioner.  In  that  case  the  Chinaman  entered  die 
United  States  surreptitiously  in  a  manner  prohibited  by  the  act  of 
February  20,  1907.  Any  alien  entering  in  the  same  way  would  have 
been  subject  to  deportation.  It  was  claimed,  however,  that  because 
the  petitioner  there  was  a  Chinaman  he  could  be  deported  only  under 
the  Chinese  Exclusion  Act.    The  court  said : 

"By  the  language  of  the  act  any  aUen  that  enters  the  country  unlawfully 
may  be  summarily  deported  by  order  of  the  Secretary  of  Commerce  and 
Labor  at  any  time  within  three  years.  It  seems  to  us  unwarranted  to  except 
the  Chinese  from  this  Uabillty  because  there  Is  an  earUer  more  cumbrous  pro- 
ceeding which  this  partially  overlaps.  The  existence  of  the  earUer  laws  only 
indicates  the  special  solicitude  of  the  government  to  limit  the  entrance  of 
Chinese.  It  is  the  very  reverse  of  a  reason  for  denying  to  the  government  a 
better  remedy  against  them  alone  of  all  the  world,  now  that  one  lias  been 
created  In  general  terms.  To  allow  the  Immigration  Act  its  Uteral  effect  does 
not  repeal,  alter,  or  amend  the  laws  relating  to  the  Chinese,  as  it  is  pro- 
vided that  it  shall  not,  in  section  43." 

It  will  be  noted  in  the  Wong  You  Case  that  the  Chinaman  there 
violated  a  general  law  applying  to  all  aliens  alike,  and  it  was  held  that 
the  law  applied  to  him,  notwithstanding  there  was  another  law  which 
applied  to  Chinamen  in  particular. 

In  the  instant  case  the  only  delinquency  of  the  Chinaman  was  a 
violation  of  the  Chinese  Exclusion  Laws,  and  not  of  the  alien  law  in 
general.  So  that,  in  my  opinion,  section  21  of  the  act  of  February  20, 
1907,  must  mean  that  the  Secretary  of  Commerce  and  Labor  may 
order  the  deportation  of  an  alien  who  violates  the  provisions  of  that 
act,  or  of  any  law  of  the  United  States,  except  the  Chinese  Exclusion 
Law,  because  section  43  expressly  negatives  the  thought  that  the 
Chinese  Exclusion  Law  has  been  repealed.    It  follows,  therefore,  that 
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the  petitioner  could  not  be  ordered  deported  without  a  judicial  pro- 
ceeding, as  provided  for  in  the  Chinese  Exclusion  Act. 

With  due  deference  to  the  eminent  authorities  to  the  contrary,  I 
agree  with  the  learned  opinion  of  Judge  Cochran,  announced  in  Ex 
parte  Woo  Jan,  supra. 

An  order  will  be  entered,  therefore,  discharging  the  petitioner  from 
custody. 

Charles  F.  Clyne,  of  Chicago,  111.,  and  Benjamin  P.  Epstein,  for 
appellant. 

Frank  T.  Milchrist,  of  Chicago,  111.,  for  appellee. 

Before  BAKER,  MACK,  and  ALSCHULER,  Circuit  Judges. 

PER  CURIAM.  We  approve  and  adopt  the  opinion  of  the  District 
Court,  reported  in  230  Fed.  935,  under  the  title  U.  S.  v.  Prentis.  The 
judgment  is  affirmed. 


MEMORANDUM  DECISIONS 


(239  Fed.  1020) 

AMERICAN  LUMBER  00.  v.  CONTINBNTAI/  LUMBER  CO.t  (Circuit 
Court  of  Appeals,  Fifth  Circuit.  February  15,  1917.)  No.  2937.  In  Error  to 
thfe  District  Court  of  the  United  States  for  the  Southern  District  of  Texas; 
Waller  T.  Burns,  Judge.  J.  W.  Terry  and  A.  H.  Culwell,  both  of  Galveston, 
Tex.,  and  C.  T.  Duff,  of  Beaumont,  Tex.,  for  plaintiff  in  error.  L.  B.  Moody 
and  Frank  Andrews,  both  of  Houston,  Tex.,  for  defendant  in  error.  Before 
PARDEE  and  WALKER,  Circuit  Judges,  and  GRUBB,  District  Judge. 

PER  CURIAM.  From  our  examination  of  the  record  in  this  case,  we  find 
no  reversible  error  assigned  or  patent  of  record.    Judgment  aflarmed. 


(239  Fed.  1020) 

BANK  OF  INVERNESS  v.  HAYDEN.t  (Circuit  Court  of  Appeals,  Fifth 
Circuit.  March  12,  1917.)  No.  2931.  In  Error  to  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Mississippi;  Henry  C.  Nlles, 
Judge.  Action  by  William  T.  Hayden  against  the  Bank  of  Inverness.  Judg- 
ment for  the  plaintiff,  and  defendant  brings  error.  Aflarmed.  John  W.  Cut- 
rer,of  Clarksdale,  Miss.,  for  plaintiff  in  error.  Gerald  Fltz  Gerald,  of  Clarka- 
dale,  Miss.,  for  defendant  in  error.  Before  PARDEE  and  WALKER,  Cir- 
cuit 'Judges,  and  FOSTER,  District  Judge. 

PER  CURIAM.  The  suggestion  at  the  bar  that  ttne  District  Court  was 
without  Jurisdiction  in  this  case  because  the  citizenship  of  the  assignor, 
Dlckers(Hi,  was  not  alleged  In  the  record,  showing  that  he  could  have 
brought  the  suit  In  the  federal  courts  In  Mississippi,  If  no  assignment  had 
been  made.  Is  without  merit,  because  we  find  In  the  record  conclusive  evi- 
dence that  the  said  Dickerson,  assignor,  was  a  dtlzen  of  the  state  of  Ala- 

t  RehearlnfiT  denied  March  20.  1917. 
X  Rehearing  denied  April  28,  1917. 
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bama,  therefore  he  could  have  brought  the  suit  In  the  District  Court  on  the 
chose  in  action  herein  sued  on  if  no  assignment  had  been  made.  On  the 
merits,  the  case  is  clear  that  the  plaintiff  below  was  an  innocent  holder 
of  the  certificates  sued  on  before  maturity  and  for  value,  and  therefore  not 
at  all  liable  on  the  equities  sought  to  be  injected  In  the  case.  We  find  none 
of  the  assignments  of  error  are  well  taken  and  no  reversible  error  patent 
in  the  record.    Judgment  afiirmed. 


(289  Fed.  1020) 

CHAMBERS  v.  CONTINENTAL  TRUST  CO.  (Circuit  Court  of  Appeals, 
Fifth  Circuit  February  21,  1917.)  No.  2999.  Appeal  from  the  District 
Court  of  the  United  States  for  the  Southern  District  of  Oeorgia;  Emory 
Speer,  Judge.  Walter  De  Fore,  of  Macon,  Ga.,  for  appellant  Geo.  S.  Jones 
and  Orville  A.  Park,  both  of  Macon,  Ga.,  for  appellee.  Before  WALKER, 
Circuit  Judge,  and  GRUBB,  District  Judge, 

PER  CURIAM.  We  are  of  opinion  that  this  case  was  properly  decided, 
and  that  the  decree  appealed  from  (235  Fed.  441)  should  be  affirmed,  and 
it  is  so  ordered. 


(239  Fed,  1020) 

CINCINNATI,  L  &  W.  RT.  CO.  v.  CENTRAL  TRUST  CO.  OF  NEW 
YORK  et  aL  (CJlrcult  Court  of  Appeals,  Sixth  Circuit,  February  14,  1917.) 
No.  2914.  Appeal  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  Ohio;  Howard  C.  Hollister,  Judge.  Morrison  R  Walte, 
of  Cincinnati,  Ohio,  for  appellant.  George  H.  Warrington  and  Murray  Sea- 
songood,  both  of  Cincinnati,  Ohio,  for  appellees.  Order  dismissing  ai^^eal 
pursuant  to  motion  filed. 


(239  Fed.  1020) 

CINCINNATI,  I.  &  W.  RT.  CO.  v.  EQUITABLE  TRUST  CO.  OF  NEW 
YORK  et  al.  (Circuit  Court  of  Appeals,  Sixth  Circuit.  February  14,  191T.) 
No.  2913.  Appeal  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  Ohio ;  Howard  C.  Hollister,  Judge.  Morrison  R.  Walte, 
of  Cincinnati,  Ohio,  for  appellant.  George  H.  Warrington  and  Murray  Sea- 
songood,  both  of  Cincinnati,  Ohio,  for  appellees.  Order  dismissing  app^  pur- 
suant to  motion  filed. 


(239  Fed.  1021) 

EL  CAMPO  MACH.  (X).  et  al.  v.  LAYNB.  (Circuit  Court  of  Appeals, 
Fifth  Circuit  February  21,  1917.)  No.  2869.  Appeal  from  the  District 
Court  of  the  United  States  for  the  Southern  District  of  Texas;  Waller  T. 
Bums,  Judge.  A.  L.  Jackson,  of  Houston,  Tex.,  for  appellants.  Col^e  K. 
Burns,  of  Houston,  Tex.,  for  appellee.  Before  WALKER,  Circuit  Judge,  and 
GRUBB,  District  Judge. 

PER  CURIAM.  Our  examination  of  the  record  in  this  case  in  the  light 
of  the  briefs  of  counsel  has  led  us  to  the  conclusion  that  the  record  does 
not  show  the  commissicHi  of  any  reversible  error.  The  Judgment  appealed 
from  is  affirmed. 


(239  Fed.  1021) 

FITCH  V,  YOUNG  et  al.  (CJircuit  Court  of  Appeals,  Second  Circuit  Feb- 
ruary 6,  1917.)  No.  80.  Appeal  from  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York.  Ernst  &  Cane,  of  New  York  City, 
for  appellant.  Charles  A.  Taussig,  of  New  York  City,  for  appellees.  Before 
COXE,  ROGERS,  and  HOUGH,  Circuit  Judges. 

PER  CURIAM.    Decree  (230  Fed.  743)  affirmed. 
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(239  Ffed.  1021) 

In  re  HOCKING  VALLEY  RT.  CO.  (Circuit  Court  of  Appeals,  Sixth  Cir- 
cuit February  6,  1917.)  No.  3012.  Petition  for  writ  of  mandamus.  Law- 
rence Maxwell,  of  Cincinnati,  Ohio,  for  petitioner.  Order  for  withdrawal  of 
petiticm  for  writ  of  mandamus  filed. 


(239  Fed.  1021) 

KISK:ADDBN  v.  CHRISTY.  (circuit  Court  of  Appeals,  Sixth  Circuit. 
February  14,  1917.)  No.  2780.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Ohio,  in  Bankruptcy;  John  M.  Killits, 
Judge.  McCauley  &  Weller,  of  Tiffin,  Ohio,  for  plaintiff  in-  error.  H.  C. 
De  Ran,  of  Fremont,  Ohio,  for  defendant  in  error.  Order  of  reversal  pursuant 
to  stipulation  filed. 


(239  Fed.  1021) 

NATIONAL  SURETY  (X>.  v.  CITIZENS'  UGHT,  HEAT  &  POWER  CO. 
et  al.  (Circuit  Court  of  Appeals,  Fifth  Circuit  February  15,  1917.)  No. 
2986.  In  Error  to  the  District  Court  of  the  United  States  for  the  Middle  Dis- 
trict of  Alabama;  Henry  D.  CJlayton,  Judge.  B.  P.  Crum  and  John  R.  Ty- 
son, both  of  Montgomery,  Ala.,  for  plaintiff  in  error.  Ray  RushtcMi,  H.  F. 
Crenshaw,  and  Philip  H.  Stem,  all  of  Montgomery,  Ala.,  for  defendants  in 
error.  Before  PARDEE  and  WALKEJR,  Circuit  Judges,  and  GRUBB,  Dis- 
trict Judge. 

PER  CJURIAM.  We  find  none  of  the  assignments  of  error  well  taken  and 
no  reversible  erroi  patent  of  record.     Judgment  affirmed. 


(239  Fed.  1021) 

QUINN  V.  J.  H.  FAW,  Inc.  (Circuit  Court  of  Appeals,  Second  Circuit. 
February  20,  1917.)  No.  165.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York.  Walter  M.  (Goldsmith,  of 
New  York  City  (Albert  F.  Nathan,  of  New  York  City,  of  counsel),  for  appel- 
lant. Mitchell  &  AUyn  and  Edmund  Quincy  Moses,  all  of  New  York  City,  for 
respondent.     Before  COXE,    ROGERS,   and   HOUGH,   Circuit  Judges. 

PER  CURIAM.    Decree  (235  Fed.  166)  affirmed. 


(239  Fed.  1021) 

REUBIN  V.  ERIE  R.  CO.  (Circuit  Court  of  Appeals,  Sixth  Circuit  Feb- 
ruary 16,  1917.)  No.  2918.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Ohio;  John  H.  Clarke,  Judge.  Payer, 
Winch  &  Rogers,  of  Cleveland,  Ohio,  for  plaintiflf  in  error.  Gushing,  Slddall 
&  Lamb,  of  Cleveland,  Ohio,  for  defendant  in  error.  Order  dismissing  writ 
of  error  pursuant  to  motion  ffied. 


(239  Fed.  1022) 

SCHUYLKILL  SILK  MILLS  v.  SIEGEL.  (arcuit  Court  of  Appeals,  Sec- 
ond Circuit.  February  6,  1917.)  No.  144.  In  Error  to  the  District  Court-  of 
the  United  States  for  the  Southern  District  of  New  York.  Roger  Lewis,  of 
New  York  City,  for  plaintiff  in  error.  Abraham  I.  Spiro,  of  New  York  City, 
for  defendant  in  error.    Before  COXE,  WARD,  and  HOUGH,  Circuit  Judges. 

PER  CURIAM.     Judgment  affirmed. 
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(239  Fed.  1022) 

SCOTTEN  et  al.  v.  SAMUEL  et  al.*  (Circuit  Court  of  Appeals,  Second 
Circuit.  January  16,  1917.)  No.  150.  Appeal  from  the  Dlstrtct  Court  of  the 
United  States  for  the  Southern  District  of  New  York.  Suit  by  Samu^  C. 
Scotten  and  another  against  Albert  D.  Samuel  and  ianother.  From  an  or- 
der and  decree  dismissing  the  bill,  complainants  appeal.  Affirmed.  See,  also, 
231  Fed.  357.  On  appeal  from  an  order  and  decree  dismissing  the  bill  of 
complaint.  The  original  bill  was  dismissed  by  Judge  Learned  Hand  and  the 
amended  bill  was  dismissed  by  Judge  Hough.  Thomdike  Saunders,  of  New 
York  City,  for  appellants.  Milton  Dammann,  of  New  York  (3ity,  for  aiH;>ellee 
Samuel.  Marx  &  Snydecker,  of  New  York  City,  for  appellee  Rosaiblum.  Be- 
fore COXE  and  WARD,  Circuit  Judges. 

CJOXB,  Circuit  Judge.  The  questions  herein  involved  have  been  carefully 
considered  in  the  District  Court  and  two  opinions  have  been  written.  In 
the  first  opinion  Scotten  v.  Rosenblum  (D.  C.)  231  Fed.  357,  written  by  Judge 
Learned  Hand  the  bill  is  carefully  analyzed,  with  the  result  that  he  finds 
it  "to  be  no  more  than  an  effort  to  retry  the  action  of  the  plaintiffs  against 
Rosenblum  without  the  limitations  applicable  to  such  relief."  The  amended 
bill  was  dismissed  by  Judge  Hough,  who  held  that  *the  substance  of  this  bill 
is  that  the  plaintiffs  are  convinced  that  they  have  a  good  cause  of  action 
against  Samuel  and  Rosenblum.  *  *  *  This  bill  is  brought  apparently 
in  order  to  compel  a  discovery  on  the  part  of  both  Rosenblum  and  Samu^ 
It  is  not  seen  what  bene^t  this  can  be  to  plaintiffs,  except  as  a  prelude  to 
a  suit  against  Samuel,  for  they  have  sued  Rosenblum,  and  a  general  Judgment 
has  been  entered  in  favor  of  Rosenblum.  That  matter  is  dosed,**  We  have 
been  unable  to  discover  that  the  amended  bill  corrects  the  defects  of  the 
original  bill.  It  is  unnecessary  to  discuss  these  questions  anew  as  they  have 
been  carefully  examined  by  the  District  Court  and  a  correct  condosion 
reached.     The  decree  of  the  District  Court  is  affirmed  with  costs. 


(239  Fed.  1022) 

In  re  SEWARD  DREDGING  CO.  (Circuit  Court  of  Aroeals.  Second  Cir- 
cuit. February  6,  1917.)  No.  176.  Petition  to  Revise  Order  of  the  Dis- 
trict Court  of  the  United  States  for  the  Southern  District  of  New  York.  Na- 
than A.  Smyth,  of  New  York  (?ity,  for  petitioner.  H.  Lu  Brown,  of  New 
York  City  (John  W.  H.  Crim,  of  New  York  City,  of  counsel),  for  respond^it. 
Before  COXE.  ROGERS,  and  HOUGH,  Circuit  Judges. 

PER  CURIAM.    Revision  denied,  and  petition  dismissed,  with  costs. 


(239  Fed.  1022) 

In  re  SHEA.  (Circuit  (2ourt  of  Appeals,  Sixth  Circuit.  January  8,  1917.) 
No.  3013.  Petition  for  writ  of  mandamus.  Sherman  T.  McPherson,  of  Cin- 
cinnati, Ohio,  for  petitioner.  Order  denying  petition  for  writ  of  mandamus 
ffled. 


(239  Fed.  1022) 

STANDARD  DRY  KILN  CO.  v.  GREEN  et  al.  (Circuit  Court  of  Ap- 
peals, Fifth  Circuit.  February  15,  1917.  Rehearing  Denied  March  20, 
1917.)  No.  2974.  Appeal  from  the  District  Court  of  the  United  States  for 
the  Western  District  of  Louisiana;  Aleck  Boannan,  Judge.  E.  Wayles 
Browne,  of  Shreveport,  La.,  for  appellant.  Leon  R.  Smith,  of  Shreveport, 
La.,  for  appellees.  Before  PARDEE  and  WALKER,  Circuit  Judges,  and 
GRUBB,  District  Judge. 

PER  CURIAM.  From  an  examination  of  the  evidence,  in  the  light  of  the 
briefs  and  oral  argument,  we  find  that  the  decree  appealed  from  was  cor- 
rect and  fully  supported  by  the  law  and  facts  in  the  case.    Decree  affirmed. 


•Rehearing  denied. 
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(289  Ted.  1023) 

TEXAS  OIL  CO.  V.  KALMBACH.  (C?lmiit  Court  of  Appeals,  Fitth  Cir- 
cuit March  12,  1917.)  No.  2747.  In  Error  to  the  District  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Mississippi;  Henry  C.  Niles,  Judge. 
Action  by  R.  A.  Kalmbach  against  the  Tfexas  Oil  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Affirmed.  A.  A.  Armlstead  and  Mon- 
cure  Dabney,  both  of  Vlcksburg,  Miss.,  for  plaintiff  in  error.  T.  O.  Catch- 
ings  and  O.  W.  Catchlngs,  both  of  Vlcksburg,  Miss.,  for  defendant  in  error. 
Before  PARDEE  and  WALKER,  Circuit  Judges,  and  FOSTER,  District 
Judge. 

PER  CURIAM.  There  is  no  dispute  about  the  contract  in  this  case,  nor 
as  to  what  it  oaUed  for.  The  evidence  shows  a  breach  on  the  part  of  the 
Texas  Oil  Company  giving  a  right  to  Kalmbach  to  sue  for  damages.  From 
our  consideration  of  the  record  in  the  light  of  the  assignments  of  error  and 
briefs  of  counsel,  we  conclude  that  the  plaintiff,  Kalmbach',  proved  damages 
in  the  amount  directed  by  the  court  and  found  by  the  jury.  Judgment  af- 
firmed. 


(239  Fed.  1023) 

WATTS,  WATTS  &  CO.,  Lhnlted,  v.  UNIONB  AUSTRIACA  DI  NAVIGA- 
ZIONB.  (Circuit  Court  of  Appeals.  Second  Circuit  February  14,  1917.)  Ap- 
peal from  the  District  Ck>urt  of  the  United  States  for  the  Eastern  District 
of  New  York.  Motion  to  recall  mandate.  See,  also,  224  Fed.  188;  229 
Fed.  136,  143  C.  C.  A.  412.  Before  COXB,  WARD,  and  HOUGH,  Circuit 
Judges. 

PER  CURIAM.  Motion  denied  on  the  ground  that,  the  term  having  passed, 
this  court  has  no  power  to  recall  its  mandate.  The  order  entered  by  Judge 
Veeder  after  the  certiorari  was  granted  is  a  nullity.  Judge  Veeder  sitting 
in  admiralty. 


(239  Fed.  1023) 

WILKINS  V.  SWARTZ.  (Circuit  Court  of  Appeals,  Fifth  Circuit  Febru- 
ary 21,  1917.)  No.  2952.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana;  Rufus  E.  Foster,  Judge.  W. 
B.  Spencer,  Charles  Payne  Fenner,  Philip  S.  Gldlere,  Elsmond  Phelps,  and  W. 
B.  Le  Bourgeois,  all  of  New  Orleans,  La.,  for  plaintiff  in  error.  Edward  N. 
Pugh  and  Walter  Lemann,  both  of  Donaldsonville,  La.,  for  defendant  in  error. 
Before  WALKER,  Circuit  Judge,  and  GRUBB,  District  Judge. 

PER  CJURIAM.  We  are  of  opinion  that  the  action  of  the  trial  court  in 
this  case  in  denying  the  plaintiff's  motion  for  judgment  in  his  favor  was 
correct.  The  assignment  of  that  action  as  error  is  not  sustainable.  The 
judgment  under  review  is  affirmed. 


End  07  Cases  in  Vol.  162 
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ABANDONMENT. 

See  Easements,  ^=s»32. 

ABSOLUTE  PRIVILEGE. 

See  Libel  and  Slander. 

ACCIDENT  INSURANCE. 

See  Insurance,  ^=»300. 

ACCOMMODATION  INDORSER. 

See  Bills  and  Notes,  «=>504. 

ACCOMPLICES. 

See  Criminal  Law,  ^=9508,  780. 

ACCORD  AND  SATISFACTION. 

See  Payment;   Release. 

«=»25(1)  (U.S.C.C.A.)  Under  Shannon's  Code 
Tenn.  §§  4627,  4636,  evidence  offered  by  defend- 
ant in  an  action  for  malpractice  by  a  physician, 
to  show  accord  and  satisfaction,  is  inadmissible, 
where  such  defense  was  not  pleaded.— Kalloch 
T.  Hoagland,  240. 

ACQUIESCENCL 

See  Estoppel,  ^s>90. 

ACTION. 

n.  H ATUBE  AHD  FOBX. 

«=»23  (U.S.C.O.A.)  Plaintiff,  in  an  action  at 
law,  cannot  avoid  a  release  signed  by  him  as 
such  for  omission  of  a  provision  of  the  eon- 
tract  by  mutual  mistake;  his  remedy  in  such 
case  being  in  equity.— Holbrook,  Cabot  &  Rol- 
lins Corp.  V.  Sperling,  549. 

ADJOINING  UNDOWNERS. 

See  Boundaries. 


ADJUDICATION. 

See  Judgment. 

ADMINISTRATION. 

See  Bankruptcy,  ^s>219-273;    Executors  and 
Administrators;    Receivers,  ^=»89. 

ADMIRALTY. 

See    Collision;    Courts,    ^=»405;     Injunction, 
^s>59;    Salvage;    Shipping;   Towage. 

I.  JTTRISDICTIOlf. 

^=^5  (U.S.C.CA.)  A  merchant  vessel,  requisi- 
tioned and  employed  in  the  service  of  a  foreign 
government,  but  remaining  under  the  control 
and  management  of  its  owner,  is  not  exempt 
from  a  suit  in  rem  in  a  court  of  the  United 
States  for  a  maritime  tort— The  Attualita,  43. 
Hiat  a  vessel  libeled  for  a  tort  committed  on 
the  high  seas  sails  under  a  foreign  flag,  and  that 
the  libelant  is  a  subject  of  another  foreign  na* 
tion,  is  not  sufficient  to  require  a  court  of  admi- 
ralty of  the  United  States  to  decline  jurisdic- 
tion.—Id. 

IZ.  APPEAIi. 

^=»I03  (U.S.C.CA.)  A  decree  in  a  suit  in  rem, 
which  releases  the  vessel,  leaving  nothing  upon 
which  the  court  can  take  further  action,  is  in 
effect  a  final  decree,  and  appealable.— The  At- 
tualita, 43. 

<d=»M8  (U.S.CCJL.)  A  finding  of  fact  by  the 
District  Judge  in  an  admiralty  suit,  based  upon 
testimony  taken  in  open  court,  should  be  accept- 
ed by  the  appellate  court,  unless  the  evidence 
clearly  preponderates  against  it— Erie  &  M.  Ry. 
&  Nav.  Co.  V.  Punseith,  600. 

X.  COSTS. 

^s>l22  (U.S.C.C.A.)  Respondents  in  a  suit  in 
admiralty,  who  were  exonerated  from  liability, 
held  entitled  to  costs  from  a  correspondent  who 
was  held  liable  to  libelant— The  Louise  Rugge, 
336. 
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ADVANCEMENTS. 

See  Factors,  «=s>47. 

ADVERSE  POSSESSION. 

See    Easements,    ^s»32;     Limitation   of    Ac- 
tions ;   Mines  and  Minerals,  ^=»49. 

Z.  NATURE  AND  BEQITISITES. 
(B)  Aotnal  PoMMesMlon. 

«=»I6(1)  (U.S.O.O.A.)  Building  small  house, 
cutting  saplings,  and  burning  brush  held  not  to 
constitute  adverse  possession  under  the  law  of 
West  Virginia.~Ewart  v.  Squire,  84. 

(B)  Duration    and    Gontiniiitr   of   PoMses- 
■ion. 

<@=>42  (U.S.C.O.A.)  Ky.  St  i  2505,  prescribing 
a  15-year  limitation  upon  actions  for  recovery 
of  real  property,  does  not  begin  to  run  untU 
adverse  possession.— Pond  Creek  Coal  CJo.  v. 
Hatfield,  456. 

<S=>54  (U.S.O.C.A.)  Under  Ky.  St  S  2505,  pre- 
scribing a  15-year  limitation  upon  actions  for 
recovery  of  real  property,  bar  is  not  complete 
unless  adverse  possession  is  continuous  for  full 
statutory  period.— Pond  Creek  Coal  Co.  v.  Hat- 
field, 456. 

AFFREIGHTMENT. 

See  Shipping,  <5=»106-145. 

AGENCY. 

See  Principal  and  Agent 

AGREEMENT. 

See  Contracts. 

AIR  BRAKES. 

See  Master  and  Servant,  ^s>286. 

ALIENS. 

n.  EXCLUSION  OR  EXPIJI«8ION. 

<@=»32(2)  (U.S.C.CA.)  Under  Act  Cong.  Feb.  20, 
1907,  §§  21,  43,  the  Secretary  of  Commerce  and 
Labor  may  order  deportation  of  an  alien  vio- 
lating the  act  or  any  law  of  the  United  States, 
except  the  Chinese  Exclusion  Law,  whidi  re- 
quires formal  proceedings  in  court  before  an 
order  of  deportation  can  be  entered.— United 
States  V.  Prentis,  661. 

m.  noaoBATioN. 

<&=»54  (U.S.C.CA.)  Where  counsel  for  alien 
whose  deportation  was  sought  stated  that  he 
did  not  desire  to  offer  further  testimony,  and 
later  that  he  did  not  desire  to  file  a  brief,  de- 
fects in  cabled  authority  of  warrants  on  which 
the  alien  was  arrested  were  waived.— Toku 
Sakai  v.  United  States.  370. 

An  alien  deported  under  Immigration  Act 
Feb.  20.  1907,  §  3,  as  amended  by  Act  March 
26,  1910,  §  2,  on  ground  that  she  was  practic- 
ing prostitution,  held  not  entitled  to  complain 


of  the  order  against  her,  having  admitted  tbe 
charge  and  received  a  fair  hearing.— Id. 
€=>56  (U.S.C.CAu)  Under  Act  Feb.  20,  1907. 
§§  4,  5,  defendant,  who  solicited  contract  la- 
borers to  enter  the  United  States,  is  guilty  of  a 
violation  of  the  act,  and  liable  to  fine,  though 
laborers  did  not  actually  enter.— New  York  Cent 
&  H.  R.  R.  Co.  y.  United  States,  172. 

ALLOTMENT. 

See  Indians. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 

AMENDMENT. 

See  Appeal  and  Error,  ^=>888 ;  Bankruptcy. 
<d=»84;  Equi^«=>271;  Motions;  Pleading. 
«=>17,  236,  2ei, 

AMOUNT  OF  RECOVERY. 

See  Appeal  and  Error,  ^=>1004. 

ANCILLARY  ADMINISTRATION. 

See  Executors  and  Administrators,  ^=»524. 

APPEAL  AND  ERROR. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific 
topics. 

T.  PRESENTATION    AND    RESERVA- 
TION IN  LOWER  COURT   OF 
GROUNDS   OF  REVIEW. 

(B)   Objeotions  »nd  Motions,  and  Rallnss 
Thereon. 

«=5>204(4)  (U.S.C.CJL.)  Objection  to  introduc- 
tion of  exemplified  copy  of  letters  testamentary 
of  foreign  executor,  who  was  suing  as  plaintiff, 
cannot  be  considered  on  appeal,  where  not  called 
to  attention  of  trial  court— Cordingly  v.  Ken- 
nedy, 479. 

^=»2I9(2)  (U.S.C.CA.)  General  finding  made  in 
cause  submitted  to  court  under  Rev.  St.  {  700 
(Comp.  St  1913,  §  166S),  is  not  reviewable 
where  no  request  for  special  findings  nor  mo- 
tion for  a  finding  for  adverse  party  was  made 
during  the  trial.--Calaf  v.  Fernandez,  581. 
<Ss>230  (U.S.C.CA.)  Where  it  did  not  appear 
that  objection  to  testimony  was  made  before 
witness  answered  question,  receipt  thereof  can- 
not be  complained  of  on  appeal— Klein  v.  Dar- 
nell, 630. 

«=»237(5)  (U.S.C.C.A.)  Where  there  was  no  re- 
quest  to  direct  a  verdict  the  charge  is  not  in 
the  record,  and  no  exceptions  were  taken,  nor 
error  assigned  to  the  ruling  on  a  motion  for  nev 
trial,  defendant  cannot  urge  the  insufficiencr 
of  the  evidence  to  support  the  verdict— Kallocfa 
V.  Hoagland,  240. 

(C)  Bzeeptiona. 

^=s>26l  (U.S.C.CA.)  Where  no  exception  was 
taken  relating  exclusively  to  language  of  sum- 
ming up  of  defendant's  counsel,  complaint  oa 
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appeal  cannot  be  predicated  thereon.— Akalitis 
V.  Philadelphia  &  Reading  Coal  &  Iron  CJo.,  287. 
«=»268a)  (U.S.C.C.A.)  Where  there  was  no  re- 

auest  to  direct  a  verdict,  the  charge  is  not  in 
le  record,  and  no  exceptions  were  taken,  nor 
error  assigned  to  the  ruling  on  a  motion  for 
new  trial,  defendant  cannot  urge  the  insufBcien- 
cy  of  the  evidence  to  support  the  verdict.— Kal- 
loch  V.  Hoagland,  240. 

<&=>274(3)  (U.S.C.C.A.)  Exception  to  judgment 
held  insufficient  to  preserve  for  review  rejection 
of  testimony,  and  so  assignment  of  error  com- 
plaining of  such  rejection  may  be  disregarded. — 
Cordingly  v.  Kennedy,  479. 

X.   BECOBD  AND  PROCEEDIKOS  HOT 

nf  RECORD. 

(K)  Clneatlons  Presented  for  ReTie^r. 

«=>694(1)  (U.S.C.C.A.)  Where  there  was  no  re- 
quest to  direct  a  verdict,  the  charge  is  not  in 
the  record,  and  no  exceptions  were  taken,  nor 
error  assigned  to  the  ruling  on  a  motion  for  new 
trial,  defendant  cannot  urge  the  insufficiency 
of  the  evidence  to  support  the  verdict.— Kallocb 
V.  Hoagland,  240. 

ZI.  ASSIONMENT  OF  ERRORS. 

«=»7I9(10)  (U.S.C.C.A.)  Where  there  was  no 
request  to  direct  a  verdict,  the  charge  is  not  in 
the  record,  and  no  exceptions  were  taken,  nor 
error  assigned  to  the  ruling  on  a  motion  for 
new  trial,  defendant  cannot  urge  the  insufficien- 
cy of  the  evidence  to  support  the  verdict.— Kal- 
loch  V.  Hoagland,  240. 

XVI.   REVIEW. 

(A)  Seope  and  Extent  In  General. 

^=»S50(3)  (IT.S.C.C.A.)  An  opinion  will  not  take 
the  place  of  findings,  as  regards  the  record, 
preserving  right  to  review  depending  on  findings. 
—First  Nat  Bank  v.  Weitzel,  375. 
^=>853  (U.S.C.O.A.)  An  instruction  not  except- 
ed to  stands  as  the  law  of  the  case.- American 
Locomotive  Co.  v.  Harris,  222. 
«=>854(4)  (U.S.C.CJl.)  A  judgment  will  not  be 
reversed  for  the  exclusion  of  evidence  which  was 
inadmissible,  though  the  reason  assigned  by  the 
trial  court  was  inaccurate  or  incomplete.— Kal- 
locb y.  Hoagland,  240. 

(D)  AmendmentMy  Additional   Proofs,  and 
Trial  of  Canae  Anew. 

«s>888(2)  (U.S.C.C.A.)  Where  instructions  al- 
lowed finding  for  plaintiff  on  count  of  indebita- 
tus assumpsit,  though  such  recovery  was  not 
warranted  by  evidence,  held,  that  plaintiff 
should  not  be  allowed  on  appeal  to  file  as 
amendment  declaration  in  special  assumpsit,  and 
have  affirmance  of  judgment  on  theory  that  ver- 
dict was  based  on  count  in  quantum  meruit— 
American  Locomotive  Co.  v.  Harris,  222. 

(B)  PreanniptlonM. 

<5=»909(1)  (U.S.C.C.A.)  In  an  action  for  the 
death  of  a  brakeman,  it  will  be  presumed  that 
matter  omitted  from  the  record,  to  which  a 
witness  referred  in  indicating  the  position  of  a 


crack  in  the  railroad  truck,  was  sufficient  to 
support  the  verdict.— Pennsylvania  R.  Co.  v. 
Glas,  244. 

^=»920(1)  (U.S.C.CA.)  In  view  of  presumption 
of  validity  attending  acts  of  a  court  of  record, 
heldf  that  defendant  against  whom  a  foreign 
executor  recovered  judgment  could  not  question 
judgment  on  appeal,  because  executor's  bond 
was  not  in  accordance  with  Rev.  St.  Colo.  1908, 
§  7153,  for  twice  amount  of  recovery;  lower 
court  having  discretion  to  accept  lesser  bond. — 
Cordingly  v.  Kennedy,  479. 
<S=>928(2)  (U.S.C.CA.)  Where  defendant  did 
not  complain  of  the  charge  given,  there  is  a  pre- 
sumption that  the  instructions  were  as  favora- 
ble to  defendant  as  the  case  warranted.— Caro- 
lina, C.  &  O.  Ry.  Co.  V.  Stroup,  125. 

(F)   Discretion  of  liOvrer  Gonrt. 

«=»959(1)  (U.  S.  C.  C.  A.)  The  aUowance  of 
amendments  to  pleadings  is  in  the  discretion  of 
the  court,  and  such  discretion  will  ordinarily 
not  be  disturbed.— In  re  Frank,  543. 
<5=»959(1)  (U.S.C.CA.)  The  denial  of  leave  to 
amend  pleadings  will  not  be  reviewed,  unless 
an  abuse  of  discretion  appears.— Crooch  v.  Pres- 
byterian Home  Hospital,  614. 

(G)   ^Inestlons    of  Fact,  Verdicts,  and  Find- 
In  ss« 

€==>994(3)  (U.S.C.CA.)  In  reviewing  the  trial 
court's  denial  of  motion  for  new  trial,  the  fact 
that  he  had  seen  and  heard  the  witnesses  should 
be  considered  in  support  of  his  action. — Caro- 
lina, C  &  O.  Ry.  CJo.  V.  Stroup,  125. 
^=»995  (U.S.CCA.)  An  appellate  court  cannot 
weigh  the  evidence  to  determine  whether  it  is 
sufficient  to  sustain  a  verdict.— Carolina,  C  & 
O.  Ry.  Co.  V.  Stroup,  125. 
^=s»l002  (U.S.C.CA.)  Defendant  cannot,  on  ap- 
peal, object  that  the  commission  for  labor  and 
materials  not  furnished  by  plaintiff  should  not 
have  been  allowed  him,  where  the  evidence  as 
to  plaintifiTs  right  thereto  was  conflicting,  and 
the  question  was  properly  submitted  to  the  jury. 
—Valentine  v.  Quackenbush,  618. 
<&=»I004(1)  (U.S.C.CA.)  A  verdict  for  much 
less  than  half  the  amount  received  by  defend- 
ant in  an  enterprise  in  which  plaintiff  claimed 
to  be  a  partner  will  not  be  set  aside  as  not  bas- 
ed on  the  account  of  either  party,  where  there 
was  evidence  as  to  the  deductions  to  be  made 
from  the  gross  amount  received  by  defendant 
sufficient  to  support  the  verdict.— Worden  v. 
Kenny,  173. 

^=»  1 005(1)  (U.S.C.CA.)  An  appellate  court 
should  be  clearly  convinced  before  setting  up 
its  own  judgment  against  that  of  the  trial  judge 
and  the  jury  on  an  issue  of  negligence.— South- 
em  Power  Co.  v.  McClure,  373. 
«=5>I008(2)  (U.S.C.CA.)  A  finding  by  the  court 
in  a  case  tried  by  consent  without  a  jury,  jus- 
tified by  the  evidence  received,  cannot  be  re-ex- 
amined.—Shelton  V.  Gas  Securities  Co.,  487. 
«=5>ID09(1)  (U.S.C.CA.)  Findings  in  equity 
proceedings  by  the  trial  court,  who  saw  the  wit- 
nesses and  was  in  close  toudi  with  the  locality 
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and  physical  conditions,  will  not  be  disturbed, 
except  in  case  of  clear  and  unmistakable  error. 
— Semidey  v.  Central  Aguirre  Co.,  444. 
<S=>I009(1)  (U.S.C.C.A.)  Findings  of  fact  bN^ 
the  trial  judge  in  an  equity  case  will  not  be  dis- 
turbed on  appeal,  unless  the  evidence  preponder- 
ates against  them.— Estep  v,  Kentland  Coal  & 
Coke  Co.,  451. 

<&=>I0M(1)  (U.S.C.CA.)  A  finding  of  the  Dis- 
trict Court  that  miner's  rules  relating  to  the  di- 
version of  water  were  not  in  force  when  the 
rights  of  the  parties  originated,  made  upon  con- 
flicting evidence,  cannot  be  disregarded  by  the 
Circuit  Court  of  Appeals,  even  if  contrary  to 
the  weight  of  evidence.— Alaska-Juneau  Gold 
Mining  Co.  v.  Ebner  Gold  Mining  Co.,  472. 

(H)   Harmleaa   Brror* 

^s»  1 050(1)  (U.S.C.CA.)  Erroneous  admission 
of  hearsay  testimony,  corroborating  only  wit- 
ness testifying  to  fact  found  by  jury,  held  not 
necessarily  harmless,  on  theory  that  it  did  not 
affect  jury.— Klein  v.  Darnell,  630. 
<5=»I050(2)  (U.S.C.CA.)  In  action  for  death  of 
plaintiflTs  husband,  a  servant,  erroneous  admis- 
sion of  evidence  as  to  ages  and  occupation  of 
plaintiff's  children  was  harmless. — Akalitis  v. 
Philadelphia  &  Reading  Coal  &  Iron  Co.,  287. 
<®=>I05I(3)  (U.S.C.CA.)  The  admission  of  evi- 
dence as  to  a  fact  not  alleged  in  the  declara- 
tion is  harmless,  where  similar  evidence  had 
been  more  than  once  introduced  without  objec- 
tion, and  defendant  admitted  that  he  knew  the 
condition  existed.— Kalloch  v.  Hoagland,  240. 
€=»I064(1)  (U.S.C.CA.)  In  assumpsit  by  a 
sales  agent,  submitted  on  the  common  counts, 
held,  that  an  instruction  allowing  recovery  of 
the  commissions  provided  amounted  to  reversible 
error;  the  sales  agent  not  having  consummated 
the  sale.— American  Locomotive  Co.  v.  Harris, 
222. 

(D  Error  'Waived  la  Appellate  Coart. 

<5=»I078(1)  (U.S.C.CA.)  Contentions  not  dis- 
cussed either  in  appellant's  brief  or  orally  must 
be  treated  as  abandoned. — Pond  Creek  Coal  Co. 
V.  Hatfield,  456. 

XVn.  DETERMINATIOlf  AHD  DISPO- 
SITION or  CAUSE. 
(D)   ReTeraal* 

<S=»M78(6)  (U.S.C.CA.)  Where  it  did  not  ap- 
pear that  the  jury  might  not  have  found  for 
plaintiff  on  an  incorrect  theory  of  liability,  thb 
new  trial,  after  reversal  on  appeal,  should  not 
be  limited  to  the  question  of  damages.— Amer- 
ican Locomotive  Co.  v.  Harris,  222, 

APPEARANCL 

See  Removal  of  Causes,  ^=»94. 

APPOINTMENT. 

See  Brokers,  ^s»7. 

APPROPRIATION. 

See  Waters  and  Water  Courses,  «sf>16,  17. 


ARCHITECTS. 

See  Interest,  ^=»19. 

ARMY  AND  NAVY. 

See  Habeas  Corpus ;   Militia. 

<g=»l9  (U.S.C.CA.)  Under  Rev.  St  f  1116 
(Comp.  St.  1913,  §  1884),  amended  by  Act  March 
2,  1899,  section  1117  (CJomp.  St.  1913,  J  1SH5U 
amended  by  National  Defense  Act  June  8.  1910, 
Comp.  St.  Ann.  1916,  §  1714,  NaUonal  Defense 
Act  June  3,  1916,  §  57,  Act  Aug.  29,  1916,  |  3. 
Articles  of  War,  54,  55,  58,  a  minor  under  16 
years  who  attempts  to  enlist  does  not  become  a 
soldier.— Hoskins  v.  Pell,  267. 
<^==>36  (U.S.C.CA.)  A  minor  under  16  who  at- 
tempted to  enlist  and  did  no  other  act  held  not 
guilty  of  fraudulent  enlistment  within  Act  Aug. 
29,  1916,  §  3,  Articles  of  War,  54.— Hoskina  v. 
Pell.  267. 

<©=>38  (U.S.CCA.)  A  minor  under  16  who  at- 
tempted to  enlist  held  not  a  deserter  within  Act 
of  Aug.  29, 1916,  §  3,  Articles  of  War,  58.— Hot- 
kins  V.  Pell,  267. 

ASSESSMENT. 

See  Drains,  ^=»68,  83. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  ^s>719. 

ASSIGNMENTS. 

See   Fraudulent   Converances;    landlord  and 
Tenant,  <e=>285 ;   Patents,  «S=>137,  202. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

II.  con 8TRUCTION  AND  OPERATIOV 
IN  OENEBAI.. 

<Ss>l84  (U.S.CCJl.)  Under  the  Illinois  law  ai 
assignee  in  insolvency  stands  in  no  better  posi- 
tion than  the  assignor  with  respect  to  one  hold- 
ing a  lien,  legal  or  equitable.— In  re  Mossier 
Co.,  250. 

ASSUMPTION  OF  RISKS. 

See  Master  and  Servant,  ^s>217,  226,  28a 

ATTACHMENT. 

See  Partnership,  ^s»54. 

ATTORNEY  AND  CLIENT. 

See  Bankruptcy,  <S=>323,  482. 

AVERAGE. 

See  Shipping,  <S=9200. 

BAILMENT. 

See     Carriers,     ^=»78;      Plldges;      SbippiBC, 
«S=>106-145. 
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BANKRUPTCY. 

See    Assignments    for    Benefit    of    Creditors; 
Conspiracy,  ^=»28. 

n.   PETITION,  ADJUDICATION,  WAR- 
BANT.  AND  CUSTODT  OF 

PROPERTY. 
(O)  Involnntarr  Proceeding*. 
^=>84  (U.S.C.CA.)  The  refusal  to  permit  an 
involuntary  petition  in  bankruptcy  to  be  verified 
at  the  hearing  because  the  testimony  of  peti- 
tioners showed  that  they  had  no  knowledge  of 
the  facts  therein  stated  was  not  an  abuse  of 
discretion.— In  re  Frank,  543. 

m.  ASSIGNMENT,  ADMINISTRATION, 
AND  DISTRIBUTION  OF  BANK- 
RUPT'S ESTATE. 

(A)  Appointment,  <lualillcation,  and  Ten- 

ure of  Tmatee. 

<8=»I25  (U.S.C.CA.)  Under  Bankr.  Act,  §  44, 
efforts  of  creditors  to  control  election  of  trus- 
tee, so  long  as  directed  to  the  welfare  of  the  en- 
tire body  of  unsecured  creditors,  are  not  objec- 
tionable.—Bollman  V.  Tobln,  347. 
^==>I32  (U.S.C.CA.)  The  trustee  in  bankruptcy 
failing,  without  reason,  to  carry  out  the  wishes 
of  the  creditors  by  whom  he  was  chosen,  pre- 
venting their  necessary  co-operation,  should  be 
removed.— Bollman  v.  Tobin,  347. 

(B)  Aaalgrnment,    and    Title,    Rlffbta,    and 
Remedlen   of  Trustee   In   General. 

«=»I40(1)  (U.S.C.CA.)  Under  Personal  Proper- 
ty I^w  N.  Y.  §  62,  an  unrecorded  conditional 
«ale  contract  is  valid  against  the  creditors  of 
the  buyer,  so  that  the  trustee  in  bankruptcy  ac- 
quires no  rights  to  the  property  under  Bankr. 
Act,  {  47a2.— Mergenthaler  Ldnotype  CJo.  v. 
HuU,  76. 

«=>I43(12)  (U.S.C.CJ^.)  The  trustee  of  a  bank- 
rupt cannot  recover,  after  the  bankrupt's  death, 
the  amount  of  a  policy  payable  to  his  wife,  with 
right  to  change  beneficiary,  which  the  compa- 
ny had  paid  to  the  wife  without  nofice  of  any 
adverse  claim  thereto.— Frederick  v.  Metropoli- 
tan Life  Co.  of  New  York,  167. 
«g=>l45(2)  (U.S.CCw^.)  A  stockholder  of  a 
Minnesota  corporation  is  liable  for  the  differ- 
ence between  the  par  value  of  his  stock  and  the 
agreed  amount  he  paid  therefor  only  to  those 
giving  credit  on  the  capital  stock,  notwithstand- 
ing Gen.  St.  Minn.  1913,  §  6193,  and  such  lia- 
bility cannot  be  enforced  by  the  trustee  in  bank- 
ruptcy.—Courtney  V.  Croxton,  235. 
^s>l55  (U.S.C.C.A.)  A  trustee  can  have  the 
bonds  of  the  bankrupt  corporation  pledged  for 
a  debt  which  had  been  paid,  and  which  are 
held  by  the  pledgee  to  secure  the  debt  of  another, 
canceled,  though  there  was  no  fraud.— First  Nat 
Bank  v.  Towner,  311. 

(C)  Preferences   and  Transfers   by  Bank* 

rapt,  and   Attacbments  and 
Other  lilens. 

«==»I65(2)  (U.S.C.CA.)  For  insolvent  partners 
of  an  insolvent  firm,  within  four  months  of  pe- 


tition in  bankruptcy,  to  secure  a  firm  debt  on 
their  individual  properties,  is  a  preference.— 
Ft.  Pitt  Coal  &  (Soke  Co.  v.  Diser,  321. 
<8=5>I65(3)  (U.S.C.CA.)  Whether  a  debt,  to  se- 
cure which  a  lien  was  created  within  four  months 
of  bankruptcy,  was  a  pre-existing  debt,  within 
Bankr.  Act,  §  60,  must  be  determined  as  of  the 
date  of  the  creation  of  the  lien.— In  re  Mossier 
Co.,  250. 

Where  a  lease  reserved  to  tha  lessor  the  right 
to  distrain  for  rent  due  declaring  that  the  les- 
sor should  have  a  lien  on  all  property  of  the 
lessee,  rent  for  which  levy  was  made  was  a  pre- 
existing debt,  under  Bankruptcy  Act.— Id. 
<S=>I88(1)  (U.S.C.CA.)  Under  the  Bankruptcy 
Act,  and  Lien  Law  N.  Y.  §  235,  the  righto  of 
a  chattel  mortgagee  against  the  trustee  in  bank- 
ruptcy of  the  mortgagor  are  limited  to  the 
amount  of  his  interest,  as  stated  in  the  state- 
ment filed  in  accordance  with  Lien  Law  N.  Y. 
§  235.— Senft  v.  Lewis,  158. 

Where  a  chattel  mortgagee  at  the  expiration 
of  one  year  filed  a  statement  that  his  interest 
in  the  mortgage  was  a  certain  amount,  with  in- 
terest, and  there  was  no  proof  that  any  inter- 
est had  been  paid,  he  is  entitled  to  the  interest 
on  the  amount  of  principal  claimed  from  the 
date  of  the  mortgage,  as  against  the  trustee  in 
bankruptcy  of  the  mortgagor.— Id. 

<&==>!  98  (U.S.C.CA.)  Lien  obtained  within  fou» 
months  of  bankruptcy  under  a  distress  warrant 
levied  by  lessor  pursuant  to  an  express  grant 
of  such  right  in  lease  is  not  one  obtained 
through  legal  proceedings,  and  is  not  dissolved 
under  Bankr.  Act,  §§  67d,  67f.— In  re  Mossier 
Co.,  250. 

<S=>2I7(3)  (U.S.C.CA.)  Bankr.  Act,  §  67f,  nulli- 
fies the  lien  of  a  garnishment  process  issued  by 
a  state  court  within  four  months  before  bank- 
ruptcy, against  the  wages  of  the  bankrupt,  so 
that  an  order  of  the  bankrupt  court  after  dis- 
charge of  the  bankruptcy  is  not  invalid  as  an  at- 
tempt to  oust  the  state  court  from  possession 
of  the  fund.— In  re  Obergfoll,  636. 

(D)  Administration    of   Bstate. 

<S=s>2l9  (U.S.C.CA.)  Adjudication  in  bankrupt- 
cy  of  a  partnership  on  grounds  of  insolvency 
held  to  give  the  court  jurisdiction  to  pass  on 
acts  of  partners  in  securing  a  partnership  debt 
on  their  individual  properties,  though  they  are 
not  adjudged  bankrupt.— Ft.  Pitt  Coal  &  Coke 
Co.  V.  Diser,  321. 

Though  the  court  only  adjudges  a  partner- 
ship insolvent,  it  may,  under  the  power  given  by 
Bankr.  Act,  §  5g,  to  marshal  assets,  set  aside 
security  given  by  partners  on  their  individual 
properties  to  a  firm  creditor,  even  if  not  a  tech- 
nical preference. — Id. 

<&=»223  (U.S.C.CA.)  Where  trustee  in  bank- 
ruptcy is  not  entitled  to  statutory  commissions 
for  general  administration  of  estate  out  of  pro- 
ceeds of  sale  of  mortgaged  property  which 
amount  to  less  than  liens,  referee  is  entitled  to 
no  commissions. — Gugel  v.  New  Orleans  Nat. 
Bank,  510. 
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C=»248  (U.S.C.C.A.)  Where,  to  wind  up  estate, 
trustee  needed  demised  premisee,  held,  that  rent 
paid  by  trustee  during  time  of  his  occupancy 
should  be  charged  as  expense  of  administration, 
but  other  rentals  should  not. — Louisville  Wo<^en 
Mills  V.  Tapp,  341. 

<&=>254  (U.S.C.C.A.)  Holder  of  an  option  from 
tf  bankrupt  for  the  purchase  of  land  held  en- 
titled to  specific  enforcement  by  the  bankrupt- 
cy court,  on  an  oflfer  to  pay  sufficient  to  satisfy 
all  claims  against  the  estate  and  costs.— Dun- 
lop  V.  Baker,  181. 

^=s>255  (U.S.C.CJl.)  The  lessor  cannot  claim 
from  the  receiver  in  bankruptcy  of  his  lessee 
reasonablo  rental  for  the  premises  during  the 
period  prior  to  the  commencement  of  the  term 
during  which  the  lessee  was  to  have  possession 
rent  free.— In  re  Budd,  295. 
^=»257  (U.S.O.OJ^.)  A  sale  through  bankrupt- 
cy proceedings  is  a  judicial  sale,  subject  to  the 
same  rules  as  an  auction;  so  that  a  bid  may 
be  withdrawn  before  the  hammer  falls.— In  re 
Glas-Shipt  Dairy  Co..  164. 

The  trustee  in  bankruptcy,  ordered  to  receive 
bids  for  property  and  to  submit  them  to  the 
court  with  recommendations,  having  recommend- 
ed that  the  only  bid  received  be  accepted,  if  it 
be  increased  a  certain  amount,  it  could,  before 
it  was  accepted,  be  withdrawn.— Id. 
^=»258  (U.S.C.O.A.)  Where  lienholder  accepted 
service  of  petition,  in  bankruptcy  of  owner,  to 
sell  property  free  from  liens,  such  acceptance 
amounts  to  a  consent  to  that  mode  of  disposi- 
tion.—Gugel  V.  New  Orleans  Nat  Bank,  510. 
^==>260  (U.S.C.C.A.)  An  order  in  bankruptcy 
held  not  strictly  one  of  sale,  but  for  the  trustee 
to  receive  bids  and  submit  them  to  the  court 
with  recommendations.— In  re  Glas-Shipt  Dairy 
Co.,  164. 

^=>266  (U.S.C.CA.)  The  bond  on  which  a  sale 
of  assets  of  N.,  a  corporation,  by  its  receiver  in 
bankruptcy,  was  allowed,  conditioned  that  the 
buyer  pay  H.  such  sum  as  he  may  be  entitled  in 
law  to  receive  out  of  the  amount  received  by  the 
receiver,  held  to  require  payment  of  all,  and  not 
a  proportionate  part  of  H.*s  claim,  the  assets  ex- 
ceeding it  and  other  preferred  claims.— Baker 
Motor  Vehicle  Co.  v.  Hunter,  28. 
<g=s>267  (U.S.C.C.A.)  Holder  of  an  option  from 
a  bankrupt  for  the  purchase  of  land,  subse- 
quently sold  by  the  trustees,  held  entitled  to 
the  surplus  proceeds  after  payment  of  the  debts 
and  costs  of  proceedings. — Dunlop  v.  Baker,  181. 
<g=>273  (XJ.S.C.CA.)  Where  landlord,  who  as- 
serted lien  on  property  of  bankrupt  tenant 
found  on  demised  premises,  was  overpaid  H^ 
trustee,  his  liability  to  repay  amounts  to  estate 
was  primary,  although  trustee  was  also  liable. — 
Louisville  Woolen  Mills  v.  Tapp,  341. 

Payments  by  trustee  in  bankruptcv  pursuant 
to  orders  of  referee  not  made  at  creditor's  meet- 
ing and  without  notice,  while  supersedeas  of 
former  appeal  was  in  effect,  must  be  deemed  vol- 
untary payments  by  the  trustee;  the  orders  not 
being  any  protection.— Id. 

(B)   Acttonii  hy  or  Atfalnat  Trustee. 

«©=>293(1)  (U.S.C.CJL)  A  court  of  bankruptcy 
has  jurisdiction   to  determine  any  controversy 


over  the  distribution  of  property  whidi  has 
come  into  its  possession  as  part  of  the  estate  of 
a  bankrupt— Dunlop  v.  Baker,  181. 

<&=>303(1)  (U.S.O.CJ^.)  In  an  action  bf  the 
trustee,  under  Bankr.  Act,  §  67c,  to  recorer 
property  conveyed  by  the  bankrupt  in  fraud  of 
his  creditors,  proof  of  the  insolvency  of  the 
bankrupt  at  the  time  of  the  conveyance  is  not 
necessary.- Senft  v.  Lewis,  158. 
<5=»303(1)  (U.S.C.CA.)  The  burden  of  prorf 
being  on  the  trustee,  the  lien  of  a  lesaor,  per- 
fected by  levy  of  distress  warrant  within  four 
months  of  bankruptcy,  cannot  be  set  aside  os- 
der  Bankr.  Act,  §  60b,  in  the  absence  of  evi- 
dence that  the  lessor  had  cause  to  believe  a 
preference  was  given. — ^In  re  Mossier  Co.,  250. 
<8=5>303(1)  (U.S.C.C.A.}  Under  Bankruptcy  Act 
prior  to  amendment  or  1910,  burden  of  proof  is 
on  a  trustee  in  bankruptcy,  seeking  to  avoid  al- 
leged preferential  payment,  to  show  that  tht 
creditor  receiving  such  payment  had  rcasonabi* 
cause  to  believe  that  the  debtor  intended  to  give 
him  a  preference.— Baxter  v.  Ord,  38L 
<g=»303(3)  (U.S.C.CA.)  In  a  suit  by  trustee  !■ 
bankruptcy  to  set  aside  alleged  preference,  evi- 
dence held  insufficient  to  show  that  creditor  had 
reasonable  cause  to  believe  that  he  was  receiv- 
ing preference,  or  was  charged  with  knowiedjw 
of  fact  suffcient  to  put  him  upon  inquiry  whi<* 
might  have  resulted  in  discovery  of  fact— Bai- 
ter V.  Ord,  381. 

(F)  Claims    AflwliiKt    and    Dlatribattoa    ef 

BUitate. 

^=»3I8(3)  (U.S.C.CA.)  A  claim  against  a  bank- 
rupt for  money  received  cannot  be  based  oo  a 
check  secured  from  claimant  by  fraud  and  in- 
dorsed to  the  bankrupt,  who  was  a  bona  Mt 
purchaser  for  value  without  notice.— In  pb  Unit- 
ed States  Hair  Co..  537. 

<&=>323  (U.S.C.CA.)  A  mortgagee  held  not  enti- 
tled to  attorney's  fee  provided  for  in  mortgisc 
note,  property  being  sold  free  from  liens  ii 
bankruptcy,  though  note  had  been  placed  in 
hands  of  an  attorney.— Gugel  v.  New  Orleaa^ 
Nat.  Bank,  510. 

<8=>345  (U.S.C.CA.)  The  claims  of  solvent 
stockholders  of  a  bankrupt  corporation.  wl» 
are  liable  for  the  difference  between  the  amouas 
paid  for  the  stock  and  the  par  value  only  to  de- 
frauded creditors,  will  not  be  postponed  in  Ust 
bankruptcy  proceedings  to  the  jpayment  of  otlier 
claims.— Courtney  v.  Croxton,  235. 
^=»348  (U.S.C.CA.)  Claims  for  wages  due  froo 
a  bankrupt  corporation  to  its  clerks  held  eno- 
tled  to  preference  under  the  Texas  statutes  over 
the  claim  of  its  landlord  for  rent— In  re  Woulff 
&  Co.,  170. 

(G)  AceoantlBs  and  DUiobarse  of  Traate«k 

<@=s>368  rU.S.CCA.)  In  view  of  Bankr.  Act  I 
67d,  held  that  trustees  in  bankruptcy  are  not 
despite  amendment  of  June  25,  1910,  to  the  act 
entitled  to  commissions  where  proceeds  of  incum- 
bered property  disposed  of  in  bankruptcy  are  in- 
sufficient to  satisfy  liens,  although  lienboldfn  ■ 
may  be  charged  with  costs  of  foredosure^— <xojci  ! 
V.  New  Orleans  Nat  Bank.  5ia 
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IV.  coBSPOsmbN. 

^=»384  (U.S.C.O.A.)  A  paper  filed  by  a  Dis- 
trict Judge  in  a  bankruptcy  proceeding  held  et- 
f ective  as  an  order  confirming  a  composition.— 
In  re  Brookstone  Mfg.  Co.,  531. 

V.   RIGHTS,  REMEDIES,  Ain>  DIS- 
CHARGE  OF   BANKRUPT. 

<©=>404(1)  (U.S.aCA.)  Under  the  present 
Hankniptcy  Act,  a  discharge  is  a  legal  right, 
unless  some  objection  is  filed  and  affirmatively 
sustained  for  reasons  specifically  enumerated  in 
section  14  of  the  act.— In  re  Kaufman,  293. 
<S=»408(4)  (U.S.C.CA.)  A  voluntary  bankrupt 
Jteld  not  the  owner  of  a  store  in  which  he  was 
employed  as  manager,  but  which  he  had  for- 
merly owned  under  a  conditional  sale  contract, 
so  that  his  failure  to  list  it  among  his  assets 
did  not  prevent  his  discharge  in  bankruptcy. — 
In  re  Kaufman,  293. 

^=>4I4(1)  (U.S.C.CA.)  In  view  of  presumption 
of  honesty,  creditors  opposing  discharge  on 
ground  that  bankrupt  had  been  guilty  of  fraud- 
ulent transfer  of  his  property  have  burden  of 
proof.— In  re  Braun,  155. 

VI.   APPEAIi  AND  REVISION  OF  PRO- 
CEEDINGS. 
(B)  Appeal. 

<@=s»455  (U.S.C.CA.)  Where,  to  avoid  bankrupt- 
cy, alleged  bankrupt  effected  settlement  with 
creditors,  etc.,  pending  examination,  which  was 
stflvpd  for  that  purpose,  complaint  of  order  fix- 
ing foes  for  counsel  for  petitioning  and  interven- 
ing creditors  did  not  make  controversy  arising 
in  bnnknintcy,  appealable  under  Bankr.  Act 
July  1,  1898,  §  24a.— In  re  Jacobson,  129. 
<@=s>461  (U.S.C.C.A.)  Assuming  the  right  of  ap- 
peal from  an  order  confirming  a  composition, 
such  appeal  is  governed  by  Bankr.  Act,  $  25a, 
and  must  be  taken  within  10  days.— In  re  Brook- 
stone  Mfg.  Co.,  531. 

^=>468  (U.S.C.CA..)  On  appeal  from  order  de- 
nying bankrupt's  application  for  discharge  on 
^ound  that  he  had,  within  four  months  of  the 
filing  of  the  petition  in  bankruptcy,  conveyed  his 
property  to  hinder  and  defraud  creditors,  heldj 
that  order  should  not  be  affirmed,  but  should  be 
remanded  for  purpose  of  taking  further  testi- 
mony.—In  re  Braun,  155. 

^=>468  (U.S.C.CA.)  In  contest  between  lessor 
and  trustee  in  bankruptcy,  held  that,  on  revers- 
al of  decree  denying  lessor's  petition  for  pay- 
ment of  claim  out  of  proceeds  of  sale  of  goods 
distrained,  cause  would  be  remanded  to  allow 
trustee  an  opportunity  to  introduce  proof 
against  claim,  which  was  evidently  excluded  by 
court,  because  deemed  unnecessary. — In  re  Mos- 
sier Co.,  250. 

VH.   COSTS  AND  FEES. 

<®=»482(1)  (U.S.C.CA.)  Where  trustee  in  bank- 
ruptcy is  not  entitled  to  statutory  commissions 
for  general  administration  of  estates  out  of  pro- 
ceeds of  sale  of  mortgaged  property  which 
amount  to  less  than  liens,  referee  is  entitled  to 


no  commissions,  and  trustee  cannot  take  credit 
for  counsel  fees  for  services  unconnected  with 
sale  of  property.- Gugel  v.  New  Orleans  Nat 
Bank,  '^-^ 


or  pr< 
,  510. 


Vm.  OFFENSES  AGAINST  BANKRUPT 
IJiLWS. 

€=s>492  (U.S.COJL.)  Officers  of  a  bankrupt  cor- 
poration can  be  convicted  of  fraudulently  con- 
cealing from  the  trustee  the  property  of  the  cor- 
poration in  violation  of  Bankr.  Act,  §  29b.— 
Wolf  v.  United  States,  36. 
<&=>495  (U.S.C.CA.)  Evidence  held  insufficient 
to  show  Aat  the  president  of  a  bankrupt  cor- 
poration wiew  of,  or  participated  in,  the  con- 
cealment from  the  trustee  in  bankruptcy  of  the 
goods  of  the  corporation  by  the  secretary  treas- 
urer, who  managed  the  business.— Wolf  v.  Unit- 
ed States,  36. 

BANKS  AND  BANKING. 

m.  FUNCTIONS  AND  DEALINGS. 
(E)  lioann  and  Dlacovntii. 

<&=»I79  (U.S.C.CA.)  A  bank  cannot  claim 
bonds  of  one  corporation  delivered  to  it  to  se- 
cure the  debts  of  another  corporation  by  the 
controlling  stockholder  of  both  as  a  bona  fide 
purchaser  from  the  stockholder,  where  it  knew 
that  he  claimed  the  bonds  only  by  virtue  of  his 
stock  ownership.— First  Nat.  Bank  v.  Towner, 

<S=>I82  (U.S.C.CA.)  Where  money  loaned  by  a 
bank  to  one  corporation  was  used  for  another 
corporation  controlled  by  the  same  stockholder 
such  use  did  not  make  the  latter  corporation  a 
debtor  to  the  bank.— First  Nat  Bank  v.  Towner, 

BAR. 

See  Judgment,  ^=s>570. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Evidence,  «=»162,  187. 

BIDS. 

See  Bankruptcy,  ^=»257. 

BILL  OF  LADING. 

See  Shipping,  ^=s>106. 

BILLS  AND  NOTES. 

See  Factors,  <9=5>47;  Pledges,  «=»9,  19;    Wa- 
ters and  Water  Courses,  ^=^230. 

V.   RIGHTS  AND  LIABILITIES  ON  IN- 
DORSEBffENT   OR  TRANSFER. 

(A)  Indoracment  Before  DellTery  to  or 
Transfer  by  Payee. 

<©=>242  (U.S.C.CA.)  Under  Acts  Tenn.  1890,  c 
94,  §  63,  an  indorser  of  a  note  before  delivery 
is  not  liable  as  joint  maker. — First  Nat.  Bank 
V.  Towner,  311. 
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(D)  Bon»  Fide  PnreliMiers* 

^s»359  (U.S.C.C.A.)  The  payment  of  an  exist- 
ing indebtedness  from  a  nrm  to  a  corporation 
is  valuable  consideration  for  the  transfer  to  the 
corporation  of  a  check  payable  to  the  firm. — In 
re  United  States  Hair  Co.,  537. 

Where  a  firm  indorsed  a  check  payable  to  a 
corporation  to  which  it  was  indebted,  and  there 
is  no  evidence  as  to  the  purpose  of  such  transfer, 
it  will  be  presumed  to  have  been  a  payment  of 
the  existing  debt.— Id. 

Vm.   ACTIONS. 

^=:>504  (U.S.C.C.A.)  That  defendant  was  an  ac- 
commodation indorser  of  the  note  sued  on  may 
be  shown  by  transactions  occurring  out  of  plain- 
tifTs  presence;  it  being  shown  to  be  chargeable 
with  notice.— First  Nat.  Bank  v.  Weitzel,  375. 
^==>525  (U.S.C.CA.)  Evidence  in  action  on  note 
held  to  warrant  a  finding  that  plaintiff  was  not 
a  holder  in  due  course,  by  reason  of  facts  put- 
ting it  on  inquiry,  which  would  have  disclosed 
that  defendant  bank  indorser  was  only  a  for- 
warding bank.— First  Nat.  Bank  v.  Weitzel,  375. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  <8=»359;   Sales,  «s>474. 

BONDS. 

See  Bankruptcy,  ^=:>155;  Banks  and  Bank- 
ing, <S=»179;  Injunction,  ^=»236,  241;  In- 
surance, ^s>511 ;  Municipal  Corporations, 
«=>347;  Pledges,  ^=»9,  19:  Receivers, 
^s>89 ;  Taxation ;  Waters  and  Water  Cours- 
es, <©=>230. 

BOUNDARIES. 

See  Deeds,  ^=»115. 

I.  DESCRIPTION. 

«=5>3(1)  (U.S.C.C.A.)  Relative  importance  of 
conflicting  elements  in  the  description  of  bound- 
aries stated.— Ewart  v.  Squire,  84. 

BRIDGES. 

See  Master  and  Serrant,  <S=s>27e,  278,  288, 
301;   I^'avigable  Waters,  «=>20. 

BROKERS. 

See  Factors;   Insurance,  ^=»73. 

n.  EBSPIiOYMEHT  AHD  AUTHORITY. 

<©=>7  (U.S.C.CA.)  Though  a  principal  ap- 
pointing a  sales  agent  for  particular  territory 
reserved  to  itself  the  right  to  sell  in  that  terri- 
tory, held,  that  there  was  an  implied  agreement 
not  to  Interfere  with  pending  negotiations  of  the 
agent.— American  Locomotive  Co.  v.  Harris,  222. 

IV.  COBSPENSATIOlf  AND  UEN. 

^=>77  (U.S.C.CJ^.)  A  note  broker  is  not  enti- 
tled to  a  lien  on  all  notes  of  his  principal  in 
his  possession  for  the  amount  paid  by  him  on 
the  return  of  notes  sold  with  option  to  return.-^ 
Karnes  v.  H.  B.  Claflin  Co.,  465. 


V.  ACTIOHS   FOR   OOMPEH8ATIOK. 

^=:»79  (U.S.C.CA.)  In  assumpsit  to  recovtr 
compensation  daimed  by  sales  agent  k^d  thtt 
recovery  could  not  be  had  on  common  counts, 
the  contract  not  being  consummated;  hence 
plaintifiTs  relief  was  restricted  to  recovery  of 
damages.— American  Locomotive  Co.  v.  Harri^ 

^=»86(3)  (U.S.C.CA.)  In  assumpsit  for  com- 
missions for  eflFecting  sale  of  auto  trucks,  eri- 
dence  h^ld  insuflicient  to  show  that  the  oon tract 
was  completely  consummated,  though  warrant- 
ing a  finding  that  it  would  have  been  effected, 
but  for  defendant's  interference. — ^American  Lo- 
comotive Co.  V.  Harris,  222. 

CANALS. 

I.  ESTABLISHBfENT,  CONSTRUCTIOV, 
AND   MAINTENANCE. 

<S=>I8  (U.S.C.CA.)  There  is  no  presumptioB 
that  a  contractor  engaged  in  work  on  land,  on 
the  side  of  a  canal,  the  dcnng  of  which  did  not 
interfere  with  navigation,  caused  an  obstnirtion 
in  the  canal  by  whidi  a  boat  was  sunk.— Wtn- 
dell  V.  Murray,  633. 

Evidence  held  not  to  sustain  the  allegatioD 
of  a  libel  that  an  obstruction  on  the  bottom  of 
the  Erie  Canal,  which  caused  the  sinking  of 
libelant's  canal  boat,  was  a  stone  negligently 
dropped  into  the  canal  by  respondent's  subcon- 
tractors, working  on  the  banlra.— Id. 

CANAL  ZONE. 

See  Damages,  ^=»32. 

CANCELLATION  OF  INSTRUMENTS. 

See  Fraudulent  Conveyances,  «s»214-296;  Bef- 
ormation  of  Instruments. 

CARGO. 

See  Shipping. 

CARRIERS. 

See  Master  and  Servant,  ^s»13. 

n.  CARRIAGE  OF  GOODS. 

(D)  Transportation  and  Dell-rerr  ^T 
Carrier. 

^=»78  (U.S.C.C.A.)  A  contract  by  defendant  to 
transport  coal  in  certain  vessels  on  the  Great 
Lakes  during  three  seasons,  and  by  complainant 
to  load  all  such  vessels  on  their  west-bound  trxpc. 
construed,  and  held  to  obligate  defendant  by  im- 
plication to  continue  the  boats  in  service  during 
the  term.— Great  Lakes  &  St  Lawrence  Transp. 
Co.  V.  Scranton  Coal  Co.,  437. 

CAUSE  OF  ACTION. 

See  Action. 

CHANCERS. 

See  Equity. 

CHARGE 

To  Jury,  see  Trial,  <9s>223,  234* 
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CHARTER  PARTIES. 

See  Shipping,  ^s>41,  54. 

CHATTEL  MORTGAGES. 

See  Bankruptcy,  «=»188;    Pledges. 

in.   OOHSTBUCTIOH  AND  OPERA- 
TIOH. 

<0  Property  Mortsased,  and  Batates  and 
Interests  of  Partiee  Therein. 

^=>II6  (U.S.C.Cj^..)  Under  Louisiana  Act  No. 
65,  of  1912,  a  chattel  mortgage  on  specifically 
described  lumber  gives  the  mortgagee  a  lien, 
subject  to  the  liens  of  laborers,  on  the  proceeds 
of  tie  sale  of  that  lumber,  not  of  all  lumber  com- 
ing into  the  hands  of  receivers  of  the  mortgagor. 
— Security  Trust  Co.  v.  Bank  of  Bemice,  499. 

(D)  Lien  and  Prlorltr* 

^=»I38(1)  (U.S.C.CA.)  A  chattel  mortgage  on 
lumber  conveys  only  an  equity  in  the  lumber 
above  the  amount  of  the  existing  liens  of  mill 
laborers  under  Louisiana  Act  No.  145,  of  1888, 
as  amended  by  Act  No.  52  of  1910  and  Act  No. 
23  of  1912.— Security  Trust  Co.  v.  Bank  of 
Bernice,  499. 

«©=»I57(1)  (U.S.C.CJl.)  The  amount  of  a  mill 
laborer's  lien  against  lumber  covered  by  a  chat- 
tel mortgage  may  be  determined  between  the 
mortgagee  and  the  mortgagor's  receiver  by  ap- 
portioning to  that  lumber  the  usual  cost  of  labor 
in  that  mill  for  producing  an  equal  quantity.— 
Security  Trust  Co.  v.  Bank  of  Bemice,  499. 

^  CHINESE. 

See  Aliens,  «=>32. 

CIRCUIT  COURTS  OF  APPEALS. 

See  Courts,  «s»405,  406. 

CITATION. 

See  Process. 

CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

See  Aliens;   Indians. 

CLAIMS. 

See  Bankruptcy,  ^=5>318-348;  Executors  and 
Administrators.  ^=^264;  Fraudulent  Con- 
veyances, <g=»214;  Patents,  ^=>176,  177; 
Receivers,  ^=»162. 

COLLATERAL  SECURITY. 

See  Pledges. 


COLLISION. 

VH.  VESSELS  AT  REST,  AT  ANCHOR, 
OR  AT  PIERS. 

^s>7l(2)  (U.S.C.CA.)  A  moving  steamer  held 
solely  m  fault  for  a  collision  with  one  of  a  tow 
of  canal  boats  anchored  in  the  Hudson  river 
during  a  dense  fog.— The  Emeline,  380. 
<S=»74  (U.S.C.CA.)  A  finding  by  the  trial  court 
that  a  collision  in  Chesapeake  Bay  at  night 
between  an  anchored  and  a  moving  vessel  was 
due  solely  to  the  fault  of  the  moving  vessel  for 
failing  to  keep  a  proper  lookout  held  sustained 
by  the  evidence.— The  John  G.  McCJullough,  153. 

Vm.  LIGHTS,   SIGNALS,  AND  LOOK- 
OUTS. 

<©=»75  (U.S.CCJL)  That  the  stem  anchor  light 
of  a  vessel  lacked  perhaps  5  feet  of  being  15 
feet  lower  than  the  forward  light,  as  required 
by  statute,  held  not  sufficient  to  charge  her  with 
fault  for  collision  with  a  moving  vesseL— The 
John  G.  McCuUough,  153. 

IX.   FOG  OR  THICK  WEATHER. 

«=»82(2)  (U.S.C.CA.)  Failure  of  a  steam  ves- 
sel to  stop  on  hearing  a  signal  from  a  vessel 
ahead  in  a  fog,  as  required  by  article  16  of  the 
Inland  Rules,  held  to  sustain  a  decree  holding 
her  in  fault  lor  a  collision  with  a  crossing  ves- 
sel.—The  Easton,  643. 

X.   NARROW   CHANNELS,   HARBORS, 
RIVERS.  AND  CANALS. 

<g=»9l  (U.S.CCA.)  One  of  two  meeting  tugs 
with  tows  held  solely  in  fault  for  a  collision  in 
East  River  at  night  for  changing  her  course  to 
port  after  the  exchange  of  passing  signals.— 
The  Madison,  644. 

<®=:»I02  (U.S.C.CA.)  A  towing  tug  and  a  dredge 
at  work  in  Arthur  Kill  both  held  in  fault  for  a 
collision  between  a  boat  in  the  tow  and  the 
dredge.— The  Ticeline,  161. 

xn.  sxriTS  for  damages. 

^==>I36  (U.S.CCJL.)  An  award  of  damages  to  a 
vessel,  injured  in  collision,  for  her  detention 
while  being  repaired,  held  sustained  by  the  evi- 
dence.—The  Orion,  280. 

COLOR  OF  TITLL 

See  Adverse  Possession. 

COMBINATIONS. 

See  Conspiracy ;  Patents,  ^=»26,  177* 

COMITY. 

See  Sales,  ^=»451. 

COMMERCE. 

See  Carriers;    Shipping. 

n.  SUBJECTS  OF  REGULATION. 

^=»27(8)  (U.S.C.CA.)  A  car  repairer,  employed 
by  an  interstate  carrier,  who  was  injured  while 
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working  on  a  car  belonging  to  another  inter- 
state carrier,  and  which  must  be  returned  in  in- 
terstate commerce,  is  not  "engaged  in  interstate 
commerce,"  within  the  federal  Employers*  Lia- 
bility Act— Central  R.  Oo.  of  New  Jersey  v. 
Pasli(*,  547. 

<©=>27(8)  (U.S.C.C^.)  An  employ^  of  a  carrier, 
practically  all  of  whose  business  was  interstate 
commerce,  is  not  engaged  in  interstate  commerce 
while  placing  rails  in  a  pit,  where  they  were  to 
be  stored  until  needed.— Hudson  &  M.  B.  CJo.  v. 
lorio,  641. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION. 

See  Bankruptcy,  ^=»223. 

COMMISSION  MERCHANTS. 

See  Factors. 

COMMISSIONS. 

See  Brokers,  «=»86;    Interest,  ^s»19;    Princi- 
pal and  Agent,  <&=>81,  89. 

COMMON  CARRIERS. 

See  Carriers. 

COMPENSATION. 

See  Bankruptcy,  <5=»368;    Brokers,  «=>77-86; 
Principal  and  Agent,  ^=>81,  89. 

COMPETENCY. 

See  Witnesaes,  «=>52-178. 

COMPLAINT. 

See  Indictment  and  Information. 

COMPOSITIONS  WITH  CREDITORS. 

See  Bankruptcy,  ^=»384. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction;    Payment;    Re- 
lease, 

CONDITIONAL  SALES. 

See  Sales,  <8=s>451,  474. 

CONDITIONS. 

See  Fraudulent  Conveyances,  ^:»241. 

CONFLICT  OF  LAWS. 

See  Sales,  ^s>451. 

CONSIDERATION. 

See  Bills  and  Notes,  <©=>359;    Pledges,  ^=>9; 
Specific  Performance,  ®=»97. 


CONSIGNMENT. 


See  Factors. 


CONSPIRACY. 

See  Indictment  and  Information. 

n.   CRIMINAIi  RESPONSIBIXITT. 
(A)  OfleBMes. 

^=:>28  (U.S.C.C.A.)  Defendants  may  be  convict- 
ed of  conspiracy  to  receive  the  property  from  a 
bankrupt  after  bankruptcy,  though  the  property 
was  taken  out  of  the  bankrupt's  possession  two 
days  before  the  petition  in  bankruptcy  was  filed. 
— Knoell  V.  United  States,  6ft. 

Those  conspiring  before  a  petition  in  bank- 
ruptcy was  filed  to  receive  the  property  <rf  the 
bankrupt,  under  an  agreement  which  contem- 
plated further  action  a^ter  the  petition  was  filed, 
may  be  convicted  of  a  conspiracy  to  rec^ve  aad 
property  after  bankruptcy.— Id. 

(B)  Prosecvtlon   and  Punisbviemt. 

<g=»43(6)  (TT.S.C.C.A.)  An  indictment  held  mif- 
ficient  to  charge  conspiracy  to  receive  property 
of  the  bankrupt  after  bankruptcy,  contrary  to 
Bankruptcy  Act  July  1,  1898,  {  29b,  cL  4.— 
Knoell  V.  United  States,  66. 

CONSTITUTIONAL  UW. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

n.  CONSTRUCTION.     OPERATION, 

AND   ENFORCEMENT   OF   CON- 

STITUTIONAIi  PROVISIONS. 

^=»48  (U.S.C.C.A.)  Where  a  statute  is  sastxp- 
tible  of  two  constructions,  one  of  which  works 
out  more  reasonable  results  and  in  no  way  in- 
fringes the  Constituticm,  that  construction  will 
be  adopted.— Gugel  v.  New  Orleans  Nat  Bank, 
510. 

HI.  DISTRIBUTION  OF-GK>VEBN« 

MENTAIi  POWERS  AND 

FUNCTIONS. 

(B)  Judicial  Powers  and  Fancttona. 

«S=>68(1)  (U.S.O.CA.)  A  suggestion  filed  by  tiM 
government  of  the  United  States  in  the  District 
Court  that  a  foreign  steamship  is  requisitioiMd 
by  and  in  the  service  of  a  foreign  gov^nraeit 
which  does  not  contain  a  demand  \ty  the  execatiTe 
branch  of  the  government  that  the  ship  shonld  be 
released,  does  not  constitute  a  decision  by  tke 
executive  government  on  a  political  queetioB. 
and  the  District  Court  is  entitied  to  go  into  evi- 
dence on  the  subject  of  the  nature  and  terms  U 
the  requisition.— The  Attualita,  43. 

CONSTRUCTION. 

See  Chattel  Mortgages,  «=>116-157;  Deedt. 
^=»93-116;  Indians;  Landlord  and  Ten- 
ant, <S=>2;  Mechanics'  Liens,  «=»198:  Pat- 
ents. <®=»26,  174-177;  Powers ;  Public  Landi, 
<9s>205;    Sales,  <$=s>62;    WiUs,  ^=»440-6Q2. 


CONTEMPT. 


See  Jury,  ^=>21. 
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CONTRACTS. 

See  Accord  and  Satisfaction ;  Bills  and  Notes ; 
Carriers,  <®=»78;  Chattel  Mortgages;  Cor- 
porations, ^=»484;  Customs  and  Usages; 
Drains,  ^=>13,  49 ;  Estoppel,  «=»90;  Fraud- 
ulent Conveyances,  ^:^214;  Injunction,  ®=» 
69,  114;  Insurance:  Interest;  Mechanics* 
Liens;  Mortgages;  Municipal  Corporations, 
<S=»339,  347 ;  Partnership ;  Patents,  <©=»137, 
202,  218:  Payment;  Principal  and  Agent, 
^=»81;  Keformation  of  Instruments;  lie- 
lease;  Sales;  Shipping,  <5=»41,  54,  106- 
145;  Specific  Performance;  Vendor  and 
Purchaser. 

VI.   ACTIONS  FOB  BREACH. 

^=»346(3)  (U.S.C.Cj^..)  Evidence  of  defendant's 
agreement  to  pay  a  commission  for  furnishing 
plans,  which  agreement  was  not  alleged  in  the 
complaint,  but  was  in  the  bill  of  particulars, 
was  admissible,  in  view  of  Comp.  Lews  Alaska 
1913,  §  919.— Valentine  v.  Quackenbush,  618. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  <d=»68,  135,  136. 

CONVEYANCES. 

See  Assignments  for  Benefit  of  Creditors; 
Chattel  Mortgages;  Deeds;  Estoppel,  ^=» 
90;  Fraudulent  Conveyances;  Landlord  and 
Tenant,  ^s»55 ;   Mortgages. 

CORPORATIONS. 

See  Bankruptcy,  ^=>145 ;  Banks  and  Banking ; 
Carriers;  Counties;  Courts,  ^=>314;  Evi- 
dence, ^==>22;  Master  and  Servant,  ^==>304; 
Municipal  Corporations;  Pledges,  ^=»9; 
Railroads;  Reformation  of  Instruments,  ^=!> 
45;  Taxation;  Waters  and  Water  Courses, 
<S=>230. 

V.   MEBCBEBS   AHD   STOCKHOLDEBS. 

(A)  RlffbtM  and  LtabtlttleM  as  to  Cor- 
poration. 

^s>l80  (U.S.C.O^.)  The  owner  of  nearly  all 
the  stock  in  a  corporation  sustains  a  fiduciary 
relation  to  it,  and  acts  with  relation  to  its  prop- 
erty at  his  instance  are  done  on  behalf  of  the 
corporation  or  for  its  benefit— Alaska  Juneau 
Gold  Mining  Co.  v.  Ebner  Gold  Mining  Co.,  472. 

VI.   OFFICEB8   AND   AGENTS. 

(C)  Rlgrlita,  Dntles.  and  Llabllttlen  as  to 
Corporation  and  Its  Members. 

<©=»3I2(5)  (U.S.C.C.A.)  Where  director  acquir- 
ed land  from  corporation  under  agreement  giv- 
ing corporation  option  to  purchase  within  time 
fixed,  director,  notwithstanding  nature  of  con- 
tract, is  bound  to  pay  value,  and  cannot  take 
land  at  immense  profit— Wing  v.  Dillingham, 
104. 

A  director,  who  acquired  land  from  his  corpo- 
ration, is  charged  with  knowledge  that  the  cor- 


poration had  acquired  such  land  from  a  second 
company.— Id. 

Where  a  director  purchased  corporate  proper- 
tyj  corporation  may  avoid  sale,  unless  sale  was 
fairly  made,  and  price  was  fair,  and  it  was  sub- 
sequently ratified  by  stockholders,  or  corpora- 
tion delayed  too  long  in  seeking  relief. — Id. 

Where  no  title  by  limitations  could  have  been 
acquired  during  time  before  his  acquisition,  a 
director  who  acquired  timber  land  from  his  cor- 
poration cannot  justify  inadequacy  of  price  on 
ground  that  he  took  land  subject  to  claims  ot 
adverse  holders. — Id. 

Where  a  corporate  director  acquired  from  his 
company  timber  land  recently  patented  by  state 
to  third  person,  such  director  cannot  justify 
inadequacy  of  price  on  ground  that  right  of 
patentee  to  acquire  land  was  being  brought  into 
question. — Id. 

Where  director  of  corporation  acquired  tim- 
ber land  belonging  to  it  at  price  allowing  him 
approximately  $250,000  profit,  transaction  is 
voidable  at  option  of  corporation  or  its  re- 
ceiver; rule  being  same,  though  director  had 
paid  value.— Id. 

<g=»3l2(7)  (U.S.O.CA.)  Where  director  of  cor- 
poration, which  was  in  financial  difficulties,  ac- 
quired timber  land  belonging  to  it,  advancinz 
sums  of  money  to  discharge  corporate  debts, 
delay  of  about  20  months  in  attacking  sale  is 
not  such  delay  as  will  prevent  corporation  from 
avoiding  it.— Wing  v.  Dillingham,  104. 

Director  of  corporation,  who  acquired  its  land 
at  suggestion  of  president  and  other  directors, 
who  were  attorneys,  held  entitled,  sale  being  set 
aside  on  suit  of  receiver,  to  an  allowance  of 
attorney's  fees.- Id. 

VH.  COBPOBATE  POWEBS  AND 
LTABflilTIES. 

(B)  Representation  of  Corporation  hy  Of- 
flcern    and   Asentn. 

<g=»428(12)  (U.S.C.CA.)  The  knowledge  of  the 
president  of  a  corporation,  who  was  engaged  in 
a  scheme  to  defraud  the  corporation,  of  the  fraud 
by  which  he  obtained  a  check  which  he  indorsed 
to  the  corporation,  is  not  imputed  to  the  corpo- 
ration.—In  re  United  States  Hair  Co.,  537. 

(D)  Contracts  and  Indebtedness. 

^=:»484(1)  (U.S.C.CA.)  A  corporation,  organiz- 
ed to  buy,  manufacture,  and  sell  cotton,  cotton 
seed,  and  its  products,  held  to  have  no  implied 
power  to  lend  its  credit  to  another  corporation. 
—First  Nat.  Bank  v.  Towner,  311. 

Vm.   INSOLVENCY  AND  BECEIVEBS. 

^s>568  (U.S.C.CA.)  Under  the  general  prin- 
ciples of  equity  in  the  administration  of  the 
estate  of  an  insolvent  corporation  through  a 
receivership,  where  there  are  claims  of  different 
rank  the  holders  are  entitled  to  interest  until 
the  time  of  payment.— Spring  Coal  Co.  v.  Keecb. 
98. 

DC  BEINCOBPOBATION  AND  BEOB- 
OANIZATION. 

^=>573(3)  (U.S.CCJ^.)  A  stockholder,  who  took 
part  in   the  reorganization  of  the  corporation 
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and  joined  in  the  acceptance  of  the  plan,  held 
bound  by  the  terms  of  the  contract  so  made  with 
the  other  stockholders  as  to  the  distribution  of 
the  new  stock  in  exchange  for  the  old.— Wads- 
worth  V.  Pressed  Prism  Plate  Glass  Co.,  385. 

Xn.   FOREIGN     CORPORATIONS. 

<&=>668(5)  (U.S.C.CA.)  A  sales  agent  held  not 
to  have  been  managing  agent  of  foreign  cor- 
poration, on  whom  process  against  the  corpora- 
tion could  be  served,  under  Code  Civ.  Proc.  N. 
Y.  $  432,  subd.  3.— American  Oil  &  Supply  Co. 
V.  Western  Gas  Const,  Co.,  383. 

CORROBORATION. 

See  Criminal  Law,  ^s>50S-510. 

COSTS. 

See  Admiralty,  «s>122;    Shipping,  4s>209. 

COUNTIES. 

See  Drains,  ^=s>13;   Navigable  Waters,  ^=»20. 

m.   PROPERTY.  CONTRACTS,  AND 
LIABILITIES. 

<8==>I46  (U.S.C.CA.)  A  Hawaiian  county  is 
liable  for  damages  caused  by  fire  started  by 
its  employes  on  a  highway  and  negligently  per- 
mitted to  spread  to  adjoining  premises. — ^Hawaii 
County  V.  Halawa  Plantation,  622. 

COURT  RULES  CITED. 

Equity  Rule  22.— 115. 
Equity  Rule  48.— 417. 

COURTS. 

See  Admiralty,  «=»5;  Bankruptcy,  ^=s>293; 
Constitutional  Law.  ^=>68;  Equity,  ^=>24', 
Habeas  Corpus;  Mandamus;  Motions;  Re- 
moval of  Causes ;  Trial,  ^=>3G8,  389. 

SL  ESTABLISHlfENT.  ORGANIZA- 
TION. AND  PROCEDURE  IN 
'  GENERAL. 

(D)   Rules  of  Deolalon,  Adjadloatlons, 
Opinion*,  and  Records. 

<&=>89  (U.S.C.CA.)  Where  a  rule  of  deci- 
sion applicable  to  the  facts  has  been  established 
by  controlling  authority,  that  authority  must 
be  followed.— Hudson  &  M.  R.  Co.  v.  lorio,  641. 
<S=»92  (U.S.C.CA.)  Expressions  found  in  opin- 
ions of  the  Supreme  Court  cannot  be  jnven 
the  effect  of  authoritative  rulings  on  questions 
not  involved  in  the  particular  cases  respectively 
dealt  with.— American  Surety  Co.  v.  United 
States,  514. 

€=>96(1)  (U.S.C.CA.)  The  decision  of  the 
Circuit  Court  of  Appeals  of  another  circuit  that 
the  trustee  in  bankruptcy  cannot  enforce  the 
liability  of  a  stockholder  for  the  difference  be- 
tween the  par  value  of  his  stock  and  the  amount 
he  paid  will  by  comity  be  followed  in  the  bank- 
ruptcy proceedings  in  determining  the  claims  of 
some  of  the  stockholders.— Courtney  v.  Croxton, 
235. 


VIL   UNITED   STATES  COURTS. 

(A)  Jnrlndlotlon  and  Powers   Ua  General* 

<S»276  (U.S.C.CA.)  The  right  to  object  to 
being  sued  in  a  district  other  than  that  of  de- 
fendant's or  plaintiff's  residence  is  a  privilege, 
which  may  be  waived,  and  which  is  waived  by  a 
general  appearance  to  contest  any  matter  on  the 
merits.— Great  Lakes  &  St.  Lawrence  Transp. 
Co.  V.  Scranton  Coal  Co.,  437. 

(B)  Jnrlsdletlon  Dependent  on  Hatnre  of 

Subject-Matter. 

<8==>299  (U.S.C.CA.)  Federal  court  is  with- 
out jurisdiction  under  Act  Aug.  13,  1888,  of 
suit  bjT  lessor  railroad  company  to  compel  les- 
see to  issue  passesj  because  lessee's  probable  de- 
fense based  on  inhibition  in  Acts  June  29,  1906, 
and  June  18,  1910,  to  regulate  commerce,  was 
alleged  to  be  invalid  under  constitution.— Peter- 
borough R.  R.  V.  Boston  &  M.  R.  R.,  147. 

(C)  Jurisdiction     Dependent     on     Cltlaon* 

ship,   Residence,    or   Charaeter 
of  Parties. 

<g=»3l4  (U.S.C.CA.)  The  federal  District 
Court  for  New  Hampshire  is  without  jurisdic- 
tion on  the  ground  of  diversity  of  citizenship 
over  an  action  by  New  Hampshire  corporation 
against  a  railroad  company  incorporated,  not 
only  in  Massachusetts,  but  also  in  New  Hamp- 
shire.— Peterborough  R.  R.  y.  Boston  &  M.  B. 
R.,  147. 

<&=>3I7  (U.S.C.CA.)  In  a  suit  by  a  mortga- 
gee against  the  mortgagor  and  its  employ^  to 
enjoin  the  latter  from  violating  their  contract 
of  employment,  the  mortgagor  held  alignable  as 
a  complainant  for  jurisdictional  purposesL^ 
Mahon  v.  Guaranty  Trust  &  Safe  Deposit  Co., 
254. 

(B)  Procednre,  and  Adoption  of  Praetlee 
of  State  (^onrts. 

<g=»347  (U.S.C.CA.)  Under  the  Conformity 
Act,  Shannon's  Code  Tenn.  §f  4627.  4636,  reg- 
ulating pleas  and  the  evidence  admissible  thert- 
under,  is  controlling  in  the  federal  coorta.— 
Kalloch  V.  Hoagland,  240. 
«=»352  (U.S.C.CA.)  Comp.  St  Ann.  1916,  | 
1537,  does  not  make  Act  Pa.  May  11,  1911  (P. 
L.  279),  applicable  in  the  federal  courts,  notwith- 
standing rule  10,  §  2,  of  District  Court  for  the 
Eastern  District  of  Pennsylvania,  and  rule  10, 
§  1,  of  Circuit  Court  of  Appeals,  Third  CSpcoit 
(224  Fed.  vii,  137  C  C  A.  vii),  forbiddinr  gen- 
eral exceptions  to  the  charge. — ^Philadelphia  A 
R.  Ry.  Co.  V.  Marland,  51. 

<@=:»356  (U.S.C.C.A.)  Error  in  charge  allow- 
ing recovery  for  loss  of  companionship  under  the 
Employers'  Liability  Act  is  a  plain  error,  which 
the  court  will  notice  under  rule  11  of  Circuit 
Court  of  Appeals,  Third  Circuit  p24  Fed.  vii, 
137  C.  C  A.  vii),  though  not  specially  excepted 
to.— Philadelphia  &  R.  Ry.  Co.  v.  Marland,  51. 
An  error  in  the  charge  assigned  stands  as 
though  unassigned,  within  rule  11  of  Circuit 
Court  of  Appeals,  Third  Circuit  (224  Fed.  vii, 
137  C  C  A.  vii),  where  it  was  improperly  at- 
signed  because  of  the  lack  of  specific  exoeptko. 
—Id, 
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(F)   State  Lavrs  as  Rwles  of  Deelslon. 

^=>363  (U.S.C.O.A.)  The  United  States  courts 
wiU  follow  and  apply  a  state  statute  deter- 
mining the  status  of  an  insurance  agent — 
Maryland  Casualty  Co.  v.  Eddy,  355. 
<S=>365  (U.S.C.CA.)  The  liability  of  the 
stockholders  of  a  Minnesota  corporation  for  the 
difference  between  the  par  value  of  the  stock 
and  the  amount  they  paid  is  a  question  of  local 
law,  on  which  the  decisions  of  the  courts  of  that 
■tate  are  controlling.— Courtney  v.  Croxton,  235. 
^==>375  (U.S.C.CA.)  State  statutes  of  limi- 
tations are  not  binding  on  federal  courts  in 
equity  suits,  and  question  whether  relief  is  bar- 
red depends  on  whether  complainant  has  been 
guilty  of  laches;  federal  courts  frecjuently  find- 
ing laches  in  delay  less  than  period  of  limi- 
tations.—Estep  V.  Kentland  Coal  &  Coke  Co., 
451. 

^=>375  (TT.S.C.C.A.)  Equitable  suit  in  feder- 
al District  Court  for  Eastern  District  of  Ken- 
tucky will  not  be  barred  by  Ky.  St.  §  2514,  pre- 
scribing 15-year  limitation,  though  such  period 
had  elapsed,  unless  delay  amounts  to  laches  or 
works  estoppel. — Pond  Creek  Coal  Co.  v.  Hat- 
field, 456. 

For  the  sake  of  uniformity,  federal  courts  will 
accept  state  statutes  of  limitation  whenever  by 
so  doing  they  are  not  required  to  abrogate  their 
own  principles.— Id. 

(H)  Clrovlt  Courts   of  Appeals. 

«=»405(3)  (U.S.C.CA.)  Under  Judicial  Code, 
{§  128,  129,  and  in  view  of  failure  of  any  statute 
to  confer  on  Circuit  Court  of  Appeals  jurisdic- 
tion similar  to  that  conferred  on  Circuit  Court 
by  Rev.  St  {  763,  held,  that  Circuit  Court  of 
Appeals  is  without  jurisdiction  of  appeal  from 
order  of  District  Judge  in  vacation  on  habeas 
corpus.— Hoskins  v.  E\ink,  266. 
«=>405(4)  (U.S.C.C.A.)  Where  defendant,  con- 
victed of  contempt  in  District  Court  of  Canal 
Zone,  was  not  entitled  to  a  jury  trial  under 
United  States  Constitution  as  claimed,  held, 
that  the  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit  was  without  jurisdiction  under  Act  Aug. 
24,  1912,  §  9,  to  review  conviction.— Smith  v. 
Government  of  Canal  Zone,  175. 
«=s>405(5)  (U.S.C.CA.)  A  decree  of  a  court 
of  admiralty  held  not  to  involve  a  question  of 
jurisdiction  and  to  be  appealable  to  the  Circuit 
Court  of  Appeals.— The  Attualita,  43. 
«=»405(17)  (U.S.C.CA.)  The  error  of  the 
District  Court  in  holding  that,  under  Personal 
Property  Law  N.  Y.  §  o2,  an  unrecorded  con- 
ditional sale  contract  was  invalid  against  cred- 
itors, held  so  plain,  and  so  closely  related  to  an 
assignment  of  error,  that  it  would  be  considered, 
though  not  specifically  assigned.— Mergenthaler 
Linotype  Co.  v.  Hull,  76. 

«=»406(1)  (U.S.C.CA.)  The  denial  of  a  mo- 
tion for  new  trial  cannot  be  reviewed  on  writ 
of  error  to  the  Circuit  Court  of  Appeals.— Cord- 
ingly  V.  Kennedy,  479. 

(K)   Territorial    and    Pro-visional    Courts. 

«=>438  (U.S.C.CA.)  Under  Act  March  2, 
1901,  I  3,  the  District  Court  for  Porto  Rico  has 
jurisdiction  of  a  suit  by  members  of  a  firm  lo- 


cated in  Porto  Rico  against  subjects  of  Spain, 
though  the  citizenship  of  the  members  of  the 
plaintiff  firm  is  not  given. — Sucesores  de  L. 
ViUamil  &  Co.,  S.  en  C,  v.  Merced,  136. 

VIH.   CONCURRENT   AND   CONFLICT- 

INO  JURISDICTION,  AND 

COMITY. 

«S=>493(3)  (U.S.CCA.)  A  state  court,  which 
by  the  issuance  and  levy  of  an  attachment  ob- 
tained actual  possession  of  property  of  a  de- 
fendant, retains  jurisdiction  over  such  property 
to  the  exclusion  of  a  federal  court,  which  in  a 
suit  subsequently  commenced  appointed  receivers 
for  the  property  of  such  defendant.—United 
States  Fidelity  &  Guaranty  Co.  v.  First  Nat. 
Bank,  215. 

CREDITORS. 

See  Bankruptcy :  Creditors*  Suit;  Fraudulent 
Conveyances ;  Parties,  ^=>80 ;  Sales,  ^=»474. 

CREDITORS'  SUIT. 

See  Fraudulent  Conveyances,  ^=»214-296; 
Injunction,  ^=s>136;    Parties,  ^s>80. 

<8==>26  (U.S.C.CA.)  The  failure  of  a  creditor 
to  bring  his  creditors*  bill  on  behalf  of  othei 
creditors  does  not  render  the  bill  demurrable.— 
Murray  v.  Sioux  Alaska  Mining  Co.,  604. 

CRIMINAL  LAW. 

See  Bankruptcy,  ^s»492,  495;  Conspiracy; 
Indictment  and  Information ;  Jury,  ^=:»21 ; 
Obstructing  Justice ;   Post  Office,  ^=:>50. 

I.   NATURE   AND    ELEMENTS  OF 

CRIME   AND   DEFENSES 

IN   OENERAI.. 

^s»32  (U.S.C.CA.)  Where  railroad  company, 
by  its  agent,  violated  provisions  of  Act  Feb. 
20,  1907,  §§  4,  5,  relative  to  importation  of  con- 
tract laborers,  held,  that  its  agent's  ignorance 
of  existence  of  act,  was  no  defense. — New  York 
Cent.  &  H.  R.  R.  Co.  v.  United  States,  172. 

X.  EVIDENCE. 

(A)   Jndlolal    Notice,     Preaumptlonsy    and 
Burden  of  Proof. 

(g=»308  (U.S.C.CA.)  The  presumption  of  in- 
nocence is  not  overcome  by  facts  which  are 
not  plainly  inconsistent  with  innocence. — Wolf  v. 
United  States,  36. 

(D)  Materialltr  iu&A   Competenor  in  Cton« 
eral. 

«=»393(1)  (U.S.C.CA.)  Testimony,  given  with- 
out claim  of  privilege  before  the  referee  in 
bankruptcy  by  those  subpcenaed  as  witnesses, 
is  voluntary  and  admissible  in  a  subsequent 
prosecution  of  witnesses  for  conspiring  to  re- 
ceive property  of  the  bankrupt.— Knoell  v.  Unit- 
ed States   66. 

Bankruptcy  Act  July  1,  1898,  §  7a,  cl.  9,  af- 
fords no  protection  to  witnesses  other  than  the 
bankrupt,  who  testified  in  the  bankruptcy  pro- 
ceedings, and  who  were  subsequently  charged 
with  conspiring  to  receive  property  of  the  bank- 
rupt.—Id. 
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(J)  Testimony   of   Aocomplloes    and    Code- 
tendants. 

<@=5>508(1)  (U.S.C.C.A.)  Though  defendant's  em- 
ployes, who  altered  his  books  under  his  direc- 
tion, were  accomplices,  they  were  competent 
witnesses  in  the  federal  courts,  even  though 
their  testimony  was  uncorroborated. — Bossel- 
man  v.  United  States,  132. 

<S=>5I0  (U.S.C.C.A.)  Though  the  jury  should 
use  the  utmost  caution  in  scrutinizing  the  un- 
corroborated testimony  of  an  accomplice,  they 
may  render  a  verdict  of  guilty. — Knoell  v.  Unit- 
ed States,  66. 

(M)  'WelflTbt  and  SnlBoIenoy. 

<@s»560  (U.S.C.C.A.)  Moral  probability,  how- 
ever strong,  cannot  take  the  place  of  le^al  evi- 
dence, and  any  inference  of  guilt  which  the 
jury  may  draw  must  be  based  on  facts  tending 
to  show  guilt.— Wolf  V.  United  States,  36. 

XH.  TRIAL. 

(O)  Necessity.   Reqalattea,   and   SnIBciency 
of  Instmctions* 

<@=>780(1)  (U.S.C.C.A.)  It  is  not  necessary 
to  give  the  usual  and  proper  instruction  cau- 
tioning jurors  against  convicting  upon  the  un- 
corroborated testimony  of  an  accomplice,  where 
the  accomplice,  though  called  by  the  government, 
restilied  favorably  to  defendant— Bosselman  v. 
I'nited  States,  132. 

Xm.   MOTIONS    FOR    NEW    TRIAL 
AND   IN   ARREST. 

<@=>9I8(10,  11)  (U.S.C.C.A.)  The  objection 
that  the  husband  of  the  bankrupt  cannot  testify 
in  a  prosecution  for  conspiracy  to  receive  prop- 
erty of  the  bankrupt  to  facts  incriminating  his 
wife  cannot  be  first  raised  on  the  motion  for 
new  trial.— Knoell  v.  United  States,  66. 

ZV.  APPEAL   AND   ERROR*   AND 
CERTIORARL 

(A)  Form    of    Remedy,    Jurisdiction,    and 

RtflTlit  of  Review. 

<S=>I004  (U.S.C.C.A.)  The  right  to  an  appel- 
late review  of  a  conviction  in  a  criminal  case 
does  not  exist,  except  by  virtue  of  a  statute  con- 
ferring it,  and  the  exercise  of  the  right  is  de- 
pendent on  the  compliance  with  the  statutory  re- 
quirements prescribed  therefor. — American  Sure- 
ty Co.  V.  United  Stotes,  514. 

(B)  Presentation  and  Reservation  In  IiO'vr« 

er  Court  of  Grounds  of  Review. 

<@=>ia54d)  (U.S.C.CA.)  A  conviction  wfll 
not  be  reversed  for  permitting  United  States 
attorney  to  read  extracts  from  the  testimony 
given  by  the  witness  he  was  cross-examining  be- 
fore the  grand  jury,  which  could  have  been  read 
to  the  witness  to  refresh  her  recollection,  where 
no  exception  was  taken  to  reading  those  ex- 
tracts.—Bosselman  V.  United  States,  132. 

iO   FroeeedlnflTs    for    Transfer    of    Cause^ 
and  Effect  Thereof. 

<©=>ia76(a)  (U.S.C.CjU  in  view  of  Rev. 
St.  §  974  (Comp.  St  1913,  §  1615),  Judicial 
Code,  §  128,  and  Act  Feb.  6,  1889,  §  6,  Rev.  St 


{  1000  (Comp.  St  1913,  I  1660),  authorizes  the 
taking  of  security  for  costs  on  writ  of  error  in 
a  criminal  case,  where  the  court  had  exercised 
its  jurisdiction  to  adjudge  the  costs  against  the 
defendant  though  the  writ  was  not  a  super- 
sedeas.—American  Surety  Co.  y.  United  States, 
514. 

(O)    Review. 

<S=»II59(3)  (U.S.C.CA.)  Where  the  evidence 
coivserning  the  crime  cnarged  was  in  decided 
conflict,  but  a  material  part  supported  the 
indictment,  the  verdict  is  final  on  the  facts^— 
Knoell  y.  United  States,  66. 

CROSS-EXAMINATION. 

See  Witnesses,  ^=s>178. 

CUSTOMS  AND  USAGES. 

<S=»I  (U.S.C.C.A.)  "Usage"  is  invoked  to 
give  meaning  to  a  contract  on  the  assomption 
that  the  parties  contracted  in  reference  thereto, 
if  they  knew  of  the  usage,  while  "custom"  is  a 
length  of  usage  which  has  bec<Mne  law,  and 
which  the  parties  are  presumed  to  know.— 
Eames  v.  H.  B.  Claflin  Co.,  466. 

«=>3  (U.S.C.C.A.)  To  give  usage  the  foit*  of 
law,  there  must  be  acquiescence  and  notoriety, 
from  which  it  may  be  inferred  that  it  was  known 
to  the  public,  though  it  may  be  only  to  a  small 
portion  of  the  public  engaged  in  the  particular 
business  affect^  by  the  custom. — Eames  v.  H. 
B.  Oaflin  Co..  465.- 

«=»I2(2)  (U.S.C.CA.)  Under  some  dpcumstane- 
es,  the  customs  of  business  different  from  that 
of  the  person  sought  to  be  charged  cannot  be 
recognized  against  them,  without  showing  ac> 
tual  knowledge;  but  if  one  employs  another 
to  work  after  the  method  of  transacting  the 
other's  business,  he  may  be  presumed  to  have 
intended  the  business  to  be  performed  according 
to  the  customs  regulating  it— Eames  v.  H.  B. 
Claflin  Co.,  466. 

DAMAGES. 

See  Brokers,  ^=»79;  Collision,  ^=»136;  Conn- 
ties,  <@=s>146;  Landlord  and  Tenant,  ^s»55: 
Negligence,  <d=»68;  Towage,  ^=:>16;  United 
States  Marshals. 

m.   GROUNDS  AND   SXTBJECTS  OF 
COMPENSATOBT  DABffAOES. 

(A)  Direct    or    Remote,    Contfmoremt,    mr 
Prospeetlve    ComseQaenoes  or  IxMses. 

«=»32  (U.S.C.C.A.)  Under  the  jurisprudence 
of  the  Canal  Zone,  and  under  Civ.  Code  Repub- 
lic of  Panama,  arts.  2341,  2356,  in  force  in  the 
Canal  Zone,  damages  for  physical  pain  and  snf- 
fering  are  recoverable.— Panama  B*  Co.  y.  Bosse. 
291. 

Vn.  INADEQITATE    AND    EXCES8IVB 
DAMAGES. 

<@=>  132(13)  (U.S.C.CA.)  A  verdict  for  $2,- 
500  for  tne  crushing  of  a  foot,  necessitatinf 
amputation  of  the  second  toe,  held  not  so  ex< 
cessive  as  to  justify  interference  by  the  Circuit 
Court  of  Appeals.— Panama  B,  Co.  y.  Boese,  29L 
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DEATH. 

See  Master  and  Servant.  <9=»27e,  278,  281,  288; 
Negligence,  ^=:»134,  135. 

n.   ACTIONS    FOB    CAXTSINO    DEATH. 
(A)  Rinrht  of  Action  and  Defenses. 

^=>  1 1  (U^S.C.C. A.)  Since  there  was  no  re- 
covery at  common  law  for  injuries  resulting  from 
death,  not  only  the  right  to  recover  for  such  in- 
juries, but  also  the  measure  of  recovery,  must  be 
found  in  some  statute. — Philadelphia  &  R.  By. 
Co.  V.  Marland,  51. 

(B)  Damaflres,  Forfeiture,  or  Fine. 

<g=»84  (U.S.C.C.A.)  Under  the  federal  Em- 
ployers' Liability  Act,  the  widow  and  children 
of  a  deceased  brakeman  cannot  recover  from  his 
employer  his  funeral  expenses.— Philadelphia  & 
R.  Ry.  Co.  V.  Marland,  51. 

DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  <pf  Creditors; 
Bankruptcy;  Creditors*  Suit;  Fraudulent 
Conveyances;    Sales,  ^=^474. 

DECEDENTS. 

See  Executors  and  Administrators. 

DEEDS. 

See  Estoppel,  ^=»90;  Fraudulent  Convey- 
ances; Mortgages;  Reformation  of  Instru- 
ments, ^=»32. 

in.   CONSTRXrCTTON  AND  OPERA- 
TION. 
(A)   General    Rolen  of  Constmetlon. 

<g=»93  (U.S.C.C.A.)  The  paramount  object  in 
the  construction  of  a  deed  is  to  give  effect  to  the 
intention  of  the  parties,  which  is  to  be  gathered 
from  a  consideration  of  the  entire  instrument, 
read  in  the  light  of  the  facts  and  circumstances 
under  which  it  was  executed.— Wise  v.  Watts, 
195. 

(B)  Property  Conveyed. 

<8=>M 5  (U.S.C.C.A.)  A  deed  to  a  tract  of 
land  granted  in  lieu  of  a  Mexican  grant  under 
Act  June  21,  1860.  construed  as  to  the  bound- 
aries of  the  land  conveyed.— Wise  v.  Watts, 
195. 

«=»l  16  (U.S.C.C.A.)  A  deed,  although  in  form 
a  quitclaim,  held  intended  to  convey  title 
to  tne  land  and  to  entitle  the  grantee  to  the 
benefit  of  a  subsequent  conveyance  of  outstand- 
ing interests  to  the  grantor.— Wise  v.  Watts, 
195. 

IV.  PLEADINO  AND   EVIDENCE. 

<g=»l94(l)  (U.S.C.C.A.)  While  there  is  a  pre- 
sumption of  delivery  as  of  date,  delivery  cannot 
be  found  where  the  ^antor  retains  possession  of 
the  deed.— Estep  v.  Kentland  Coal  &  Coke  Co., 
451. 

DEFAMATION. 

See  Libel  and  Slander. 


DELAY. 

See  Equity,  ♦=>72-87,  271,  324. 

DELIVERY. 

See  Gifts;    Insurance,  ^=>136;    Sales,  ^=»89; 
Trusts,  «=>  37%. 

DEMURRER. 

See  Indictment  and  Information;   Parties,  ^==> 
80. 

DEPORTATION. 

Se«  Aliens,  <Ss>32. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators;    Wills. 

DESCRIPTION. 

See  Boundaries;    Chattel  Mortgages,  ^=:»116; 
Mortgages,  ^=s»48. 

DESERTERS. 

See  Army  and  Navy,  ^=s>38. 

DETENTION. 

See  Collisiim,  «=>136. 

DILIGENCE. 

See  Waters  and  Water  CJourses,  ^=»7. 

DIRECTING  VERDICT. 

See  Jury,  ^=»37 ;  Trial,  ^=»17a 

DISCHARGE. 

See  Accord  and  Satisfaction ;  Bankruptcy,  ^=9 
4(14-414;    Release. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  ^=^959;    Evidence,  ^sa 
187;    Mandamus;    Pleading,  ^=:>236. 

DISMISSAL  AND  NONSUIT. 

See  Judgment,  «s>256,  570;    Patents,  «s>310. 
S13 

DISSOLUTION. 

See  Bankruptcy,  «=>198. 

DISTRESS. 

See  Bankruptcy.  ^=:>165;    Landlord  and  Ten- 
ant, ^=>2,  265. 


DITCHES. 


See  Drains. 


DIVERSE  CITIZENSHIP. 

See  Courts,  ^=»314,  317;    Removal  of  Causes, 
^=526. 
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DIVERSION  OF  WATER. 

See  Waters  and  Water  Courses,  ^=>16. 

DOCTORS. 

See  Physicians  and  Surgeons. 

DOCUMENTS. 

See  Evidence,  ^=s>350. 


See  Gifts. 


DONATIONS. 
DRAINS. 


I.   ESTABIiISHMENT   AlTD  MAHf- 

TENANOE. 

<8=»I3  (U-S-CCA.)  Uii*li.^r  Act  Mo.  Mkrch 
24,  1&13.  U  ^2,  50-58,  and  Act  Mo.  March  27, 
1913,  rupmhng  Rev.  St.  BTo.  11109,  §fi  5578-6635. 
the  reorgarHziition  of  a  drainnge  district  under 
Act  Mo,  Murcb  24.  IfllS,  do<?8  not  relieve  the 
county  from  its  liflbihty  undtT  the  former  act 
on  the  contracts  of  the  district. — Bates  Coun- 
ty, Mo.,  V.  Wills,  571. 

<S=>49  (U.S.C.C.A.)  A  municipal  or  quasi 
municl];>al  corporation,  which  makes  contracts 
for  improvements  that  it  has  power  to  make 
and  stipulates  that  the  contractor  shall  be  paid 
from  special  assessments  or  bonds,  but  fails  to 
make  the  assessments  or  issue  the  bonds  or  mis- 
applies the  funds  to  other  purposes,  becomes 
primarily  liable.— Bates  County,  Mo.,  v.  Wills, 
571. 

Under  Rev.  St.  Mo.  1909,  §{  5578,  5580-5584, 
5588,  5595-5597.  5601-5603,  a  county  is  estop- 
ped to  deny  liability  for  the  contract  price  of 
a  drainage  district  ditch  which  has  been  con- 
structed, on  the  ground  that  the  bond  issue  was 
exhausted  and  the  county  had  no  authority  to 
levy  additional  assessments. — Id. 

Kefusal  of  a  requested  instruction  that  the 
burden  of  proving  the  fraud  or  failure  to  exer- 
cise honest  judgment  of  a  drainage  district  en- 
gineer in  withholding  estimates  of  the  Quantity 
of  work  done  by  a  contractor  rested  on  plaintififs 
held  reversible  error.— Id. 

H.  ASSESSMENTS  AND  SPEOIAL 
TAXES. 

^=^BB  (U.S.C.C.A.)  A  municipal  or  quasi 
municipal  corporation,  which  makes  a  contract 
for  improvements  which  it  has  power  to  make 
and  does  not  specify  the  source  of  payment 
therefor,  there  being  no  statutory  prohibition  of 
a  general  levy,  has  power  to  levy,  collect  and 
pay  to  the  contractor  the  contract  price.— 
Bates  County,  Mo.,  v.  Wills,  571. 
<@=>83  (U.S.C.C.A.)  Under  Rev.  St.  Mo.  1909. 
§§  5578,  5580-5584,  5588,  5592.  5595-5597, 
5599,  5601-5603,  the  county  court  has  power 
to  levy  additional  assessments  for  a  drainage 
district  when  the  first  assessment  is  insufficient 
to  meet  the  contracts  for  the  work.— Bates 
County.  Mo.,  v.  Wills,  571. 

DRAWBRIDGES. 

See  Master  and  Servant,  ^=»301. 


DREDGING  COMPANIES. 

See  Navigable  Waters,  ^=s>26. 

DUPLICITY. 

See  Indictment  and  Information. 

EASEMENTS. 

I.   CREATION,  EXISTENCE,  AND  TER- 
MINATION. 

^=»32  (U.S.C.C.A.)  An  easement  to  maintain 
a  mining  tunnel  through  property  of  others  held 
extinguished  under  the  law  <rf  Utah  by  adverse 
possession  of  the  tunnel  for  more  than  20  years 
by  the  owners  of  such  property.— Wall  v.  Unit- 
ed States  Mining  Co.,  140. 

ELECTION. 

See  Sales,  «=3l07. 

ELECTIONS. 

See  Bankraptcy,  «=»125. 

ELECTRICITY. 

See  Master  and  Servant,  ^=::»119,  281. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce  •  Courts,  ^=:s>356 ;  Death,  «=>84; 
Master  and  Servant. 

ENLISTMENT. 

See  Army  and  Navy,  ^=>19--38;  Habeas  Cor- 
pus;   Militia,  <®=»8. 

ENTRY. 

See  Landlord  and  Tenant,  «s»280,  285b 

EQUITABLE  ESTOPPEL 

See  Estoppel,  ^=>90. 

EQUITY. 

See  Creditors'  Suit;  EiStoppel;  Fraudulent 
Conveyances:  Injunction;  Landlord  and  Ten- 
ant. ^=:s>55,  280;  Quieting  Title;  Receivers; 
Reformation   of  Instruments;     Specific  Per- 

.    formance ;    Trusts. 

L  JURISDICTION,  PRINCIPI.E«.  AND 
HAXIMS. 

(A)    Nature,    Grounds.    Subjects,    »md    Ex- 
tent of  Jnrlsdietlon  in  General. 

<S=>24  (U.S.C.C.A.)  Equity  views  forfeiture 
with  disfavor,  and  will  only  interfere,  to  work 
a  forfeiture  and  ascertain  damages,  where  the 
remedies  at  law  are  plainly  and  substantially 
inadequate.— Semidey  v.  C^tral  Aguirre  Co^ 
444. 

n.   IiACHES    AND    STAI.E    DEMANDS. 

«=5>72(1)  (U.S.C.C.A.)  Defense  of  laches  does 
not  depend  upon  mere  lapse  of  time,  but  circom- 
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stances  must  be  sach  that  assertion  of  plaintiff's 
rights  would  be  inequitable.— Pond  Creek  Coal 
Co.  V.  Hatfield,  456. 

«=>75  (U.S.C.C.A.)  Plaintiff's  delay  in  com- 
mencing suit  involving  mineral  rights  to  land 
held  not  to  amount  to  laches;  defect  in  plain- 
tiff's title  being  discovered  only  shortly  before 
suit,  and  defendant,  who  asserted  title  to  the 
land,  not  having  discovered  defect  when  he  act- 
ed as  agent  for  plaintiff's  predecessor  in  pur- 
chasing same.— Pond  Creek  Coal  Co.  v.  Hatfield, 
456. 

«=>87(1)  (U.S.C.C.A.)  Kentucky  statutes  of 
limitation  apply  to  equitable  as  well  as  to  legal 
actions.— Pond  Creek  Coal  Co.  v.  Hatfield,  456. 

IV.  PLEADING. 

(F)  Amended    and     Supplemental     Plead - 
InflTS  and  Revivor. 

^=s>27l  (U.  S.  C.  C.  A.)  In  suit  to  compel  de- 
fendant to  hold,  as  trustee  for  plaintiff,  mineral 
rights  in  land,  held,  that  leave  to  file  trial 
amendment  to  plaintiff's  bill,  excusing  delay  in 
suing,  was  improperly  refused.— Pond  Creek  Coal 
Co.  V.  Hatfield,  456. 

(H)  Issnes.  Proott  and  Variance. 

^=s>324  (U.S.C.C.A.)  In  cases  of  great  delay 
in  seeking  relief,  courts  of  equity  on  their  own 
motion  require  plaintiff  to  allege  and  show  af- 
firmatively facts  excusing  delay.— Pond  Creek 
Coal  Co.  V.  Hatfield,  456. 

EQUITY  RULES. 

8«e  Ooart  Bules  CSted. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESTATES. 

See  Bankruptcy  ^<&=»293;    Executors  and  Ad- 
ministrators ;    Wills. 

ESTOPPEL 

See  Drains,  «=>49;    Judgment,  «=»570,  700; 
Waters  and  Water  Courses,  ^=»230. 

m.  EQUITABLE  ESTOPPEL. 

(B)   Gronnds  of  Batoppel. 

«=>90(2)  (U.S.C.C.A.)  A  party  to  a  proposed 
written  contract,  by  assenting  to  misstatements 
as  to  its  terms  by  the  other  party,  is  not  estop- 
ped to  enforce  its  actual  terms  when  subsequent- 
ly executed.- Bailey  v.  Lisle  Mfg.  Co.,  3. 
«=>90(2)  (U.S.C.C.A.)  Plaintiffs  held  estop- 
ped from  questioning  reservation  of  the  mineral 
rights  in  a  deed  conveying  land  to  them. — Estep 
V.  Kentland  Coal  &  Coke  Co.,  45L 

EVIDENCE. 

See  Criminal  Law,  ^=>308-560;    Deeds,  ^=» 

194;    Witnesses. 
For  evidence  as  to  particular  facts  or  issues  or 

in  particular  actions  or  proceedings,  see  also 

the  various  specific  topics. 


For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  see  TriaL 

L  JUDICIAL  NOTICE. 

<S=»22(1)  (U.S.C.C.A.)  In  action  by  New 
Hampshire  corporation  in  federal  District  Court 
for  New  Hampshire,  held,  that  court  would  take 
judicial  notice  that  defendant  was  incorporated 
under  Laws  N.  H.  1835,  c.  14,  and  Laws  1841. 
c.  6.— Peterborough  R.  R.  v.  Boston  &  M.  R.  R., 
147. 

n.   PBESUBffPTIOHS. 

<8=»70  (U.S.C.C.A.)  Act  Porto  Rico  March 
9,  1905  (Rev.  St.  &  Codes,  pp.  288,  298)  SJ  102. 
170.  repealed  Civ.  Code  Porto  Rico,  §  1195,  and 
under  the  later  act  private  writings  create  a 
presumption  of  correct  dating  against  third  par- 
ties.—Rucabado  V.  Longpre,  279. 
<3=»77(5)  (U.S.C.C.A.)  In  a  suit  for  injury 
to  a  vessel  through  the  alleged  negligence  of 
bridge  tenders  employed  by  respondent,  the  fail- 
ure of  respondent  to  produce  their  testimony 
raises  a  damaging  presumption.- The  Louise 
Rugge,  336. 

V.   BEST  AND  SECONDARY  EVIDENCE 

<8=»I62(2)  (U.S.C.CA.)  The  judgment  itself 
and  the  judgment  record  is  the  best  evidence  of 
a  judgment,  and  parol  evidence  concerning  it  is 
incompetent— Kalloch  v.  Hoagland,  240. 
^=>I87  (U.S.C.C.A.)  The  reception  in  evi- 
dence of  photographs  or  descriptions  of  a  chattel 
in  place  of  the  object  itself  is  largely  discre- 
tionary with  the  court— Monroe  v.  Bresee,  561. 

IX.  HEARSAY. 

«=»3I7(12)  (U.S.C.CA.)  Testimony  by  sub- 
stituted trustee,  who  held  sale,  th&t  trustee 
named  in  deed  had  written  him  that  he  had  de- 
clined to  act,  held  inadmissible  as  hearsay.— 
Klein  v.  Darnell,  630. 

X.  DOCUMENTARY  EVIDENCE. 
(C)  PriTAte  'Writings  and  P«bllo»tlom«. 

«=»350  (U.S.C.CA.)  Civ.  CJode  Porto  Rico,  § 
1195,  concerning  the  date  of  private  papers  with 
regard  to  third  persons,  was  a  rule  of  evidence, 
not  of  substantive  law.— Rucabado  v.  Longpre. 
279. 

Zn.   OPINION  EVIDENCE. 
(B)   Subjects  of  CSxpert  Testimony. 

<e=>506  (U.S.C.CA.)  The  testimony  of  ex- 
perts in  an  infringement  suit  as  to  the  meaning 
of  words  untechnical  used  in  the  patent,  which 
it  is  the  province  of  the  court  to  determine,  is 
incompetent— Safety  C3ar  Heating  &  Lighting 
Co.  V.  Gould  CJoupler  Ck).,  645. 

EXCEPTIONS. 

See  Appeal  and  Error,  ^=s>261-274:    Criminal 
Law,  <8=>1054. 

EXCLUSION. 

See  Aliens,  ^=>32. 
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EXCLUSIVE  AGENCY. 

See  Principal  and  Agent,  ^=>81. 

EXCUSE. 

See  Equity,  <^=»76. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  Trusts ;  Wills. 

VI,   ALLOWANCE  AND  PAYMENT  OF 

CLAIMS. 

(D)  Priorities  and  Payment. 

<&=>264(1)  (U.S.C.O.A.)  Under  the  lUinois 
law  an  executor  does  not  stand  in  any  better 
position  than  the  decedent  with  respect  to  one 
holding  a  lien,  legal  or  equitable. — In  re  Moss- 
ier Co.,  250. 

Xn.   FOREIGN  AND  ANCttI*ARY  AD- 
MINISTRATION. 

<g=5>524(2)  (U.S.C.C.A.)  A  defendant  duly 
served  and  appearing  cannot  attack  judgment 
against  him  on  ground  that  notice  of  action, 
which  was  by  foreign  executor,  was  not  given  in 
accordance  with  Rev.  St.  Colo.  1908,  §  7152.— 
Cordingly  v.  Kennedy,  479. 
<@=»524(3)  (U.S.C.C.A.)  Under  Rev.  St.  Colo. 
1908,  §  7152,  complaint  of  foreign  executor  is 
not  subject  to  demurrer  because  it  did  not  set 
out  copy  -of  exemplification  of  his  official  bond 
and  letters  testamentary,  where  he  had  actually 
filed  copy  of  his  appointment  duly  authenticated. 
—Cordingly  v.  Kennedy,  479. 

EXPERT  TESTIMONY. 

See  ^Evidence,  ^=»506. 

FACTORS. 

See  Brokers. 

<g=>47(2)  (U.S.C.C.A.)  Amounts  paid  by  a 
note  broker  on  the  return  of  his  principars  notes 
sold  by  him  with  option  to  return,  for  which 
he  had  assumed  personal  liability,  are  not  "ex- 
penses and  advancements'*  on  the  notes,  for 
which  a  factor  would  be  given  a  general  hen  on 
all  his  principaPs  goods.— Eames  v.  H.  B.  Claflin 
Co.   46o. 

FEDERAL  COURTS. 

See  Oourts,  <S=>276-438;    Removal  of  Canses. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Commerce;    Courts,  <S=»356;    Death,  ^=> 
84;   Master  and  Servant. 

FEES. 

See  Bankruptcy,  «=>323,  482;    Shipping,  «=» 
209. 

FILING. 

See  Equity,  «=>271;    Executors  and  Adminis- 
trators, ^=»524. 


FINDINGS. 

See    Appeal    and    Error,   «=s>219,   100&-1011; 
Collision,  ^=:»74. 

FIRES. 

See  Negligence,  ^=:>68. 

FOG. 

See  Collision,  «=>82. 

FORECLOSURE. 

See  Injunction ;  Mortgages,  ^=^553. 

FOREIGN  ADMINISTRATION. 

See  Executors  and  Administrators,  ^=>525. 

FOREIGN  CORPORATIONS. 

See  Corporations,  ^=>668. 


Se«  Aliens. 


FOREIGNERS. 
FORFEITURES. 


See  Equity,  <$=»24 ;  Landlord  and  Tenant,  ^^ 
111,  280,  285;   PubUc  Lands,  «=»186. 

FRAUD. 

See  Bankruptcy,  ^=>318;  Corporations.  ^=> 
428;  Estoppel,  «=>90;  Fraudulent  Convey- 
ances; Insurance,  ^=^300,  376;  Obstructing 
Justice,  ^=s>15,  16;  Pleading,  «=»17 ;  Process, 
<3=>61,  65,  149 ;    Shipping,  <8=>106. 

FRAUDULENT  CONVEYANCES. 

I.  TRANSFEBS  AND  TRAKSAOTIOK8 

nrvAiiiD. 

(D)   Indebtedness,  InsolTeney,  and  Intent 
of  Grantor. 

<S=>57(3)  (U.S.C.CA.)  Under  facts,  held,  nei- 
ther the  debts  of  the  grantor  in  a  voluntary  con- 
veyance attacked  as  fraudulent,  nor  the  amount 
of  property  conveyed,  was  inconsiderable  rela- 
tive to  his  entire  assets.— Hursey  v.  Lane,  47. 

(I)  Retention   of   Possession    or   Apparent 
Title  by  Grantor. 

^=>I38  (U.S.C.CA.)  Where  Illinois  lease  re- 
served lien  to  landlord  on  all  property  of  lessee, 
including  stock  in  trade,  which  lessee  impliedly 
has  right  to  dispose  of  as  he  pleases,  lien  must 
be  deemed  fraudulent  and  invalid.— In  re  Moss- 
ier Co.,  250. 

m.   REMEDIES  OF  CREDFTOBS  AND 

PURCHASERS. 
(A)  Persons  Bntltled  to  Assert  laTaUdltr* 

<®=5>2I4  (U.S.C.C.A.)  The  seller  to  H.  of  fer- 
tilizer, by  a  contract  by  which, it  was  to  be 
charged  to  H.  and  his  notes  given  therefor,  was 
a  creditor  within  the  protection  of  the  Uw 
against  voluntary  conveyances  by  a  debtor.— 
Hursey  v.  Lane,  47. 


Digitized  by  VjOOQIC 


687 


INDEX-DIGEST 


(C)  Rlorl&t   of  Action  to   9et  Aside   Trans- 
ter,  and  Defenses. 

<S=24I(2)  (U.S.C.C^.)  The  rule  that  a  credi- 
tors' bill  cannot  be  maintained  to  set  aside  a 
fraudulent  conveyance  until  the  creditor  has  re- 
duced his  claim  to  judgment  and  had  execution 
issued  thereon,  which  is  returned  unsatisfied, 
is  modified  where  the  statutes  of  the  state  or 
territory  have  created  new  rights.— Murray  v, 
Sioux  Alaska  Mining  Co..  e04. 

Equity  will  grant  relief  to  a  creditor  against 
the  proceeds  of  a  sale  of  its  insolvent  debtor's 

Eropeny  by  a  nonresident  trustee,  to  whom  it 
ad  been  fraudulently  conveyed  to  prevent  plain- 
tiff from  enforcing  bis  claim  without  requiring 
plaintiff  to  first  secure  a  judgment  at  law.— Id. 

(O)  BTldenoe. 

^=:>296  (U.S.C.G.A.)  Relative  to  the  grantor 
in  a  voluntary  conveyance,  attacked  as  fraud- 
ulent, being  under  pecuniary  obligations  at  the 
time,  his  contract  to  buy,  stamped  "Approved" 
and  ''Confirmed,"  held  prima  facie  proof  of  con- 
firmation of  it  by  notice  to  him  of  its  necessary 
approval  by  the  seller.— Hursey  v.  Lane,  47. 

FUNERAL  EXPENSES. 

See  Death,  «=384. 

GENERAL  AVERAGE. 

See  Shipping,  <@=»200. 

GEOGRAPHICAL  NAMES. 

See  Trade-Maria  and  Trade-Names,  ^=»0. 

GIFTS. 

L  IHTEB  VIVOS. 

^=s>22  (U.S.C.CA.)  A  gift  of  securities,  evi- 
denced onlv  by  a  statement  prepared  by  the 
donor  and  kept  by  him,  a  sealed  copy  being  de- 
livered to  another,  to  be  opened  only  after  his 
death,  is  ineffectual  for  want  of  delivery,  and 
will  not  be  perfected  by  equity.^Ambrosius  v. 
Ambrocdufl,  351. 

GOOD  FAITH. 

See  Bills  and  Notes,  ^==>359,  525 ;   Specific  Per- 
formance, ^=:»97. 

GRAND  JURY. 

See  Indictment  and  Information;    Obstructing 
Justice,  «=s>15, 16. 

GRANTS. 

See  Public  Lands. 

GUARANTY. 

See  Municipal  Corporations,  «=»339,  368. 

HABEAS  CORPUS. 

XX.  JURISDICTION.    PROCEEDINGS, 
AND  RELIEF. 

<8=>I09  (U.S.C.CA.)  Under  Rev.  St  {  761 
(Comp.  St  1913,  §  1289),  held  that,  on  habeas 


corpus  by  father  to  avoid  enlistment  of  minor 
son  over  16  and  under  18  in  National  Guard, 
immediaite  surrender  would  not  be  directed, 
where  son  was  guilty  of  military  offense,  but 
the  military  authorities  would  be  allowed  to 
retain  custody  to  punish  for  such  offense. — 
Hoskins  v.  Dickerson,  263. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  ^=»1050-1064. 

HEARING. 

See  Motions;    Trial,  «s>368. 

HEARSAY  EVIDENCE. 

See  Evidence,  ^=»317. 

HIGHWAYS. 

See  Municipal  Corporations,  ^=»339-375,  764; 
Pleading,  «=>17. 

HOLIDAYS. 

See  Sunday. 

HOURS  OF  SERVICE. 

See  Master  and  Servant,  ^=:>13. 

HUSBAND  AND  WIFE. 

See  Witnesses,  ^=»52. 

IMMIGRATION. 

See  Aliens,  ^=>54,  56. 

IMPLIED  APPEAL 

See  SUtates,  «=»161. 

IMPRISONMENT. 

See  Habeas  Corpus. 

IMPROVEMENTS. 

See  Mechanics'  Liens;    Patents,  ^=»174. 

INCUMBRANCES. 

See  Mechanics*  Liens,  ^=>198. 

INDEMNITY  INSURANCE. 

See  Insurance,  ^=»511. 

INDIANS. 

<©=>I3  (U.S.C.CA.)  Act  Aug.  7,  1882,  and 
Act  March  3,  1893,  relating  to  allotments  in 
severalty  of  lands  of  the  Omaha  Indian  reserva- 
tion in  Nebraska,  construed.-— Chase  v.  United 
States,  21. 

Provisions  of  doubtful  meaning  in  congression- 
al enactments  relating  to  Indians  must  be  con- 
strued so  far  as  possiSle  in  favor  of  the  Indians, 
and  not  against  them. — Id. 
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INDICTMENT  AND  INFORMATION.. 

See  Conspiracy,   ^=s>43;     Obstructing  Justice, 

VI.  jonnoER  OF  parties,  offens- 
es,  AND   COUNTS.  DXTPUCITT, 
AND  ELECTION. 

<S=»I25(5%)  (U.S.C.C^.)  An  indictment,  charg- 
ing a  conspiracy  to  commit  four  separate  of- 
fenses, is  not  bad  for  duplicity.— Knoell  v.  Unit- 
ed States,  66. 

VH.   MOTION  TO  QUASH  OR  DISMISS^ 
AND  DEMURRER. 

^146  (JU.S.CCA.)  On  demurrer  to  the 
indictment,  the  averments  contained  therein  are 
to  be  taken  as  true.— Knoell  v.  United  States, 
66 

INDORSEMENT. 

See  BiUa  and  Notes,  <3=>242,  359. 

INFANTS. 

See  Army  and  Navy,  ^=>19-38;  Habeas  Cor- 
pus ;   Militia,  <S=>8,  20. 

INFORMATION. 

See  Indictment  and  Information. 

INFRINGEMENT. 

See  Evidence,  <g=»506;  Patents,  «=»310-318; 
Trade-Marks  and  Trade-Names,  ^=»66-92. 

INJUNCTION. 

See  Landlord  and  Tenant,  ^=^55 ;  Patents,  ^=:> 
317,  318;  Trade-Marks  and  Trade-Names, 
<©=>92. 

n.  SUBJECTS   OF   PROTECTION   AND 

REUEF. 

(C)   Contracts. 

<S=»59(1)  (U.S.C.C.A.)  Under  contract  by  de- 
fendant to  transport  coal  in  certain  vessels  for 
complainant  for  term  of  three  years,  plaintiff 
held  entitled  to  restrain  defendant  from  selling 
vessels  for  foreign  service,  where  plaintiff's  prof- 
its were  dependent  on  water  transportation,  and 
such  sale  would  leave  defendant  insolvent — 
Great  Lakes  &  St.  Lawrence  Transp.  Co.  v. 
Scranton  Coal  Co.,  437. 

III.   ACTIONS    FOR   INJUNCTIONS. 

<®=>II4(1)  (U.S.C.C.A.)  To  a  suit  by  a  mort- 
gagee based  upon  a  contract  of  the  mortgagor 
with  its  employes,  the  mortgagor  is  an  mdis- 
pensable  party.— Mahon  v.  Guaranty  Trust  & 
Safe  Deposit  Co.,  254. 

IV.   PREUMINART  AND  INTERLOCU- 
TORY INJUNCTIONS. 

(A)  Grounds  and  Prooeedlnv*  to  Procure. 

<©=>I36(2)  (U.S.C.C.A.)  Where  an  insolvent 
debtor  had  conveyed  its  only  property  to  a  non- 
resident, who  had  contracted  to  sell  it  to  resi- 
dent purchasers,  a  creditor,  on  filing  a  creditors' 
bill,  is  entitled  to  a  temporary  injunction  to  re- 
strain the  purchasers  from  paying  to  the  trus- 


tee the  purchase  price.— Murray  t.  Sionx  Alas- 
ka Mining  Co.,  604. 

Vm.  UABIIiITIES    ON  BONB8    OR 
UNDERTAKINGS. 

<S=»236  (U.S.C.CA.)  A  decree  in  foreclosore 
proceedings  held  not  merely  an  asoertainroent 
of  the  amount  due  prior  to  sale,  but  a  final  de- 
cree disposing  of  all  the  issues,  which  fixes  the 
liability  of  the  mortgagor  and  of  the  surety  on 
a  bond  given  to  prevent  injunction  for  any  de- 
ficiency after  sale.— United  States  Fidelity  & 
Guaranty  Co.  v.  Burke,  15. 
<l=>241  (U.S.C.C.A.)  In  foreclosure  proceed- 
ings, the  court  can  render  judgment  against  the 
surety  on  a  bond  given  to  prevent  mjunctioo 
for  any  deficiency  after  sale  after  notice  to  the 
surety  of  the  application  for  judgment. — United 
States  Fidelity  &  Guaranty  Co.  y.  Burke,  13. 

INNKEEPERS. 

See  Negligence,  «=>52, 134, 135. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors,  ^=> 
184;  Bankniptcy;  Corporations,  ^=>5CS; 
Fraudulent  Conveyances,  ^=>57. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  ^=:>780;  TriaL  ^=9 
223.  234. 

INSURANCE. 

See   Bankruptcy,  ^=»143. 

m.   INSURANCE   AGENTS   ANB 

BROKERS. 

(A)  AarenoT  for  Insurer. 

«=»73  (U.S.C.C.A.)  Comp.  Laws  Mich.  189T. 
{  7246,  relating  to  agents  of  fire  and  marine  is- 
surance  companies,  does  not  apply  to  agents  ol 
accident  insurance  companies,  which  are  regu- 
lated by  sections  5110-5115.— Maryland  Casn- 
alty  Co.  V.  Eddy,  355. 

In  the  absence  of  statutory  regulation,  a  stip- 
ulation in  a  policy  that  no  person,  unless  dmj 
authorized  in  writmg,  shall  be  deemed  the  agent 
of  the  company,  is  binding  on  those  who  take 
the  policy.— Id. 

V.   THE   CONTRACT  IN  OENERAI.. 
(A)   N«t«re»   Reavlsltes,   and   VallAltr. 

(e=s»l36(5)  (U.S.C.C.A.)  Though  the  signature 
of  insured  to  the  application  is  questioned,  the 
authenticity  of  the  answers  therein,  which  were 
made  part  of  the  policy  as  issued,  must  be  treat- 
ed as  admitted.— Mary Und  Casualty  Co.  v.  Eddy, 
355. 


IX.  AVOIDANCE  OF  POUCT  FOR  : 

REPRESENTATION,  FRAUD,  OR 
BREACH  OF  WARRANTY  OR 
CONDITION. 

(C)   Matters   Relattns   to    Person    lawttied. 

^=s>300  (U.S.C.CA.)  A  misrepresentation  by 
an  applicant  for  accident  insurance  that  no  sin>- 
ilar  insurance  had  been  canceled,  or  renewal 
refused,  held,  as  a  matter  of  law,  material  and 
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intentional,  and  to  prevent  recoyeiy  on  the  poli- 
cy.—Maryland  Gaaualty  Co.  v.  Eddy,  365. 

ZI.   ESTOPPEI*.  WAIVER.  OR  AGREE. 

BiENTS  AFFECTINO  RIGHT  TO 

AVOID  OR  FORFEIT  POUCT. 

<S=»372(2)  (U.S.C.CA.)  The  provision  in  an 
insurance  policy^  against  waiver  by  agents  ap- 
plies to  a  provision,  read  into  the  policy  by  law, 
that  a  material  intentional  misrepresentation 
avoids  the  policy.-— Maryland  Casualty  Co.  v.  Ed- 
dy, 355. 

ZIH.   EXTENT  OF  LOSS  AND  UABIIi- 
ITY  OF  INSURER. 

(C)   Guaranty    and    Indemnity    Insurance. 

«=»5II  (U.S.C.CA.)  Where  first  credit  in- 
demnity bond  was  surrendered  before  expiration 
and  second  bond  was  obtained  as  substitute,  no 
recovery  could  be  had  for  loss  which  did  not 
fall  within  second  bond,  by  reason  of  provisions 
as  to  subsequent  bonds.— Henry  A.  Hitner*s 
Sons  Co.  V.  American  Credit  Indemnity  Co.,  523. 

INTENT. 

See  Fraudulent  Conveyances,  ^=:»57 ;  Libel  and 
Slander,  ^=:»104 ;  Waters  and  Water  Courses, 
«=»16 ;  Wills,  «=>440. 

INTEREST. 

I.  RIGHTS  AND  IXABIUTIES  IN 
OENERAIi. 

«=»l9m  fU.S.C.C.A.)  Comn.  Laws  Alaska 
1913,  §  684,  does  not  authorize  recovery  of  in- 
terest before  judgment  on  an  architect's  com- 
mission for  superintending  the  erection  of  a 
building,  the  amount  of  wnich  was  disputed. 
Valentine  v.  Quackenbush,  618. 

INTERNATIONAL  LAW. 

See  Aliens. 

INTERSTATE  COMMERCE. 

See  Commerce;   Master  and  Servant,  ^=»13. 


See  Patents. 


INVENTION. 


IRRIGATION  DISTRICTS. 

See  Waters  and  Water  Courses,  ^=>230. 

ISSUES. 

See  Equity,  «=s>324. 

JUDGMENT. 

See  Creditors'  Suit 

For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 
For  review  of  judgments,  see  Appeal  and  Error. 


VI.   ON  TRIAL  OF  ISSUES. 

(C)   Conformity   to   Proeess.  Ple«dlnar«t 
Proofs,  and  Verdict   or  Flndtnarn. 

<&=>256(1)  (U.S.C.CA.)  Where  two  causes  of 
action  for  same  injuries,  one  based  on  tort,  and 
other  on  contract,  were  joined,  pursuant  to 
Shannon's  Code  Tenn.  §  4439,  held,  that  verdict 
for  defendants  in  tort  case  did  not  warrant  dis- 
missal as  to  count  on  contract — Gooch  v.  Pres- 
byterian Home  Hospital,  614. 

Xm.   MERGER  AND  BAR  OF  OAXTSES 
OF  AOTION  AND  DEFENSES. 

(A)  Jndflrnients   Operative   aa   Bar. 

^=»570(1)  (U.S.C.CA.)  A  judgment  dismissing 
a  cross-complaint  by  attachment  defendants,  be- 
cause the  damages  had  not  been  proven,  is  res 
judicata  in  a  subsequent  action  by  those  defend- 
ants to  recover  damages  for  the  attachment.— 
Sucesores  de  L.  Villamil  &  Co.,  S.  en  C,  v. 
Merced,  136. 

XIV.   CONOIiXrSIVENESS    OF   ADJTJDI- 

.CATION. 

(B)  Persons  Concladed. 

€=»700  (U.S.C.CA.)  The  parties  to  an  action 
in  the  district  court  for  San  Juan  between  two 
copartnerships,  suing  and  sued  by  their  firm 
names  only,  are  the  same  as  in  a  subsequent  ac- 
tion in  the  United  States  District  Court,  in 
which  the  names  and  citizenship  of  the  individ- 
ual partners  were  given.— Sucesores  de  It.  Villa- 
mU  &  Co.,  S.  en  C,  v.  Merced,  136. 

XXn.   PLEADING  AND  EVIDENCE  OF 

JTJDOBiENT  AS  ESTOPPEL  OR 

DEFENSE. 

<g=>948(l)  (U.S.C.CA.)  Under  Shannon's  Code 
Tenn.  §§  4627,  4636,  evidence  offered  by  defend- 
ant, in  an  action  for  malpractice  by  a  physician, 
to  show  former  recovery,  is  inadmissible,  where 
such  defense  was  not  pleaded.^Kalloch  v.  Hoag- 
land,  240. 

JUDICIAL  NOTICE. 

See  Evidence,  ^=>22. 

JUDICIAL  POWER. 

See  Constitutional  Law,  ^=:»68. 


JUDICIAL  SALES. 


See  Bankruptcy,  «=>257-267;    Mortgages,  «=» 
553. 

JURISDICTION. 

See    Admiralty,    ^=»5;     Bankruptcy,    ^=»293; 
Courts;     Equity,    ^=»24;     Habeas    Corpus. 

JURY. 

n.   RIGHT  TO   TRIAL  BT  JURY. 

<&=>2I(4)  (U.S.C.CA.)  In  a  proceeding  in  a  fed- 
eral court  to  punish  for  contempt,  defendant  is 
not  entitled  to  a  jury  trial  under  the  federal 
Constitution.—SmiUi  v.  Government  of  Canal 
Zone,  175. 
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<&=>37  (U.S.C.O.A.)  Tlie  Circuit  Court  of  Ap- 
peals, on  reversing  a  judgment  of  the  lower 
court  for  failure  to  direct  the  verdict  because 
matters  had  been  previously  adjudicated,  will 
remand  the  case  for  a  new  trial.— Sucesores  de 
L.  ViUamil  &  Co.,  S.  en  C,  v.  Merced,  136. 

JUSTIFICATION. 

See  Libel  and  Slander,  ^=:>110. 

LACHES. 

See    Equity,    «=»72-87;     Reformation    of   In- 
struments, ^=932. 

LANDLORD  AND  TENANT. 

See    Mechanics'    Liens,    ^=»198;     Mortgages, 
<8=>553. 

I.   OBEATIOy   AUB  EXISTENCE  OF 
THE   BEULTION. 

^=>2  (U.S.C.C.A.)  The  right  created  by  the  dis- 
tress and  lien  clauses  in  a  lease  is  governed  by 
the  law  of  the  state  in  which  is  located  the  de- 
mised property.— In  re  Mossier  Co.,  250. 

m.  LAHDIiORD'S   TITLE    AUB   RE- 

VEBSION. 
(A)  Rlfflits   and   Powers   of   Landlord. 

«=»55(3)  (U.S.C.C.A.)  If  the  original  lessee  of 
land  and  a  water  right,  or  those  claim- 
ing under  It,  have  diverted  the  water  from  the 
land  to  its  substantial  damage,  there  is  a  proper 
case  for  equitable  protection,  which  might  be 
given  either  by  forfeiture  oi  the  lease  or  by 
the  more  common  remedy  of  injunction  and 
accounting  for  damages.— Semidey  v.  Central 
Aguirre  Co.,  444. 

IV.  TERMS  FOB  YEARS. 
(D)  Temanatlon. 

^=»l  1 1  (U.S.C.C.A.)  Permission  given  in  good 
faith  by  a  tenant  to  another  to  use  water  on 
other  lands  held  not  to  injure  the  lessor  sub- 
stantially, and  therefore  not  entitle  him  in  equi- 
ty to  a  forfeiture  of  the  lease.— Semidey  v.  Cen- 
tral  Airuirre  Co    444 

Under  Civ.  Code  Porto  Rico,  §§  1459,  1472, 
breaches  of  the  lease  by  the  lessee  do  not  ipso 
facto  give  the  right  of  rescission,  regardless  of 
extenuating   or   moderating   circumstances.- Id. 

Vm.   RENT  AND  ADVANCES. 
(C)  Lilen. 

<©=>246(5)  (U.S.C.C.A.)  An  Illinois  lease  held 
to  give  no  lien  on  the  lessee's  property,  un- 
less possession  should  be  taken.— In  re  Moss- 
ier Co.,  250. 

(D)   DUtress. 

<@=>265(1)  (U.S.C.CA.)  Under  the  Illinois  law, 
where  lessor  distrains  the  tenant's  property  un- 
der a  lease  reserving  a  lien,  the  right  of  distress 
is  protected,  though  the  lien  is  fraudulent  and 
invalid.— In   re   Mossier  Co.,  250. 

IX.   RE-ENTRT    AND    REOOVERT    OF 
POSSESSION   B7  IiANDLORD. 

C=>280  (U.S.C.CA.)  If  the  original  lessee  of 
land  and  a  water  right,  or  those  claiming  under 


it,  have  diverted  the  water  fnnn  the  land  to  itv 
substantial  damage,  there  is  a  proper  case  for 
equitable  protection,  which  might  be  given  ei- 
ther by  forfeiture  of  the  lease  or  by  the  more 
common  remedy  of  injunction  and  accoantin^ 
for  damages. — Semidey  v.  Central  Aguirre  Col, 
444. 

In  a  suit  to  forfeit  a  lease  of  land  and  water 
for  the  lessee's  act  in  separating  the  water 
from  the  land,  which  rendered  the  water  right 
subject  to  forieiture,  the  lessor's  remedy,  either 
at  law  or  by  usual  proceedings  in  equity  hM 
not  so  inadequate  as  to  justify  the  forfeiture 
— Id. 

<@=>285(3)  (U.S.C.C.A.)  In  a  suit  in  equity  to 
forfeit  a  lease  which  permitted  subletting  th« 
premises,  but  not  assigning  them,  the  determi> 
nation  of  whether  a  transfer  was  an  assignmear 
or  a  sublease  is  not  material. — Semidey  v.  Cea- 
tral  Aguirre  CJo.,  444. 

In  a  suit  to  forfeit  a  lease  for  violation  of  tbe 
restrictions  concerning  the  use  <^  water  rigfa ti- 
the lessor  cannot  raise  the  question  that  tbt 
lessee  is  violating  Joint  Resolution  May  1,  1900L 
because  its  holdings  are  ezcessive.— Id. 

UNDS. 

See  Public  Lands. 

LARCENY. 

See  Post  Office,  «=>50. 

LAW  OF  THE  CASE 

See  Appeal  and  Error,  ^=:>853. 

LEASE. 

See  Bankruptcy,  ^=>255.  468 ;  Fraudulent  Coa- 
veyances,  ^=s>138;  Landlord  and  Tenant; 
Mechanics*  liens,  ^=»198. 

LEVY. 

See  Partnership,  ^=s>54. 

LIBEL  AND  SLANDER. 

I.  WORDS    AND   ACTS   ACTIOHABIC. 
AND   I«TABILITY  THEREFOR. 

«=»7(1)  (U.Si.aC.A.)  Publication  chargin* 
plaintiff  with  various  offenses  and  moral  delin- 
quencies, some  of  which  were  indictable,  hdd  li- 
belous per  se.— Robinson  v.  Johnson,  505. 

U.  PRIVILEOED    COMMUNICATIONS, 
AND   BCALIOE  THEREIN. 

^=»39  (U.S.C.CA.)  To  be  privileged,  as  a  pub- 
lic record,  an  entry,  writing,  or  document  murt 
have  been  made  by  a  public  officer  in  the  line  of 
his  official  duty. — ^Robinson  v.  Johnson,  505. 

Publication  of  letter  of  Assistant  Secretary 
of  Interior  relative  to  discharge  of  a  special  Id- 
dian  officer  held  not  absolutely  privileged ;  pub- 
lication not  being  fair,  because  failing  to  indodf 
portions  of  record  which  were  extenuating.— li 
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XV.  AGTXONB* 

(C)  BTidence. 

«=>I04(1)  m.S.C.C.-ft,)  Where  defendant  as- 
!jert«^  privileffe,  in  that  publication  contained 
excerpts  from  public  record,  other  portions  of 
record  contradicting  publication  are  admissible 
to  show  that  defendant  picked  out  only  portions 
of  record  which  served  hig  purpose.— Robinson 
V.  Johnson.  505. 

0=^110(1)  (U.S.C.C.A.)  In  prosecution  for  li- 
bel, where  defendant  asserted  truth  of  his  charge 
of  subornation  of  perjury,  testimony  that  de- 
termination of  Assistant  Secretary  of  Interior 
to  that  effect  was  reversed  held  admissible.— 
Robinson  y.  Johnson,  505. 

LIENS. 

See  Assignments  for  Benefit  of  Creditors,  ^=» 
184;  Bankruptcy,  ^=»165-198;  Brokers, 
<3=>77 ;  Chattel  Mortgages,  <S=»138,  157 ;  Ex- 
ecutors and  Administrators,  ^=:»264;  Factors, 
^=»47;  Fraudulent  Conveyances,  ^=>138; 
Landlord  and  Tenant,  <d=:>246,  265:  Logs 
and  Logging;    Mechanics'  Liens;   Pledges. 

LIGHTS. 

See  Collision,  ^=:>75. 


LIMITATION  OF  ACTIONS. 


See   Adverse   Possession,    ^=»42,   54; 
^=>375;    Equity,  ^=»72-87. 


Courts, 


I.   STATUTES  OF  UlIITATIOH. 

(B)   Limitations    Applleable  to   Partlcvlav 
Actions. 

«=I9(1)  (U.S.C.C.A.)  Under  Ky.  St  S  458, 
held,  that  section  2505,  prescribing  a  15-year 
limitation  upon  actions  to  recover  real  property, 
applies  to  actions  to  recover  mineral  interests 
in  lands.-^Pond  Creek  Coal  Oo.  v.  Hatfield,  456. 

LIMITATION  OF  LIABILITY. 

See  Shipping,  «=»209. 

LOANS. 

See  Banks  and  Banking,  ^=:>1S2, 

LOGS  AND  LOGGING. 

«=»26(2)  (U.S.C.CA.)  Under  Louisiana  Act 
No.  145,  of  1888»  the  operatives  of  a  logging 
railroad  owned  by  a  subsidiary  corporation  ac- 
quire no  lien  on  the  lumber  produced  if  they 
contributed  nothing  in  the  way  of  labor  in  con- 
verting the  standing  timber  into  the  mortgaged 
lumber.— Security  Trust  Co.  v.  Bank  of  Bemice, 
499. 

LUMBER. 

See  Logs  and  Logging. 


MAIL 


See  Post  Office. 


MALPRACTICE. 

See  Accord  and  Satisfaction,  ^=»25;  Judg> 
ment,  <S=»948;  Pavment,  «=>59;  Physicians 
and  Surgeons,  «=>14,  18;  Release,  ^=>45. 

MANDAMUS. 

H.   SUBJECTS  AND  PURPOSES  OF 
BEIiIEF^ 

(A)  Acts  »md  Proceed  inars   of  Conrts, 
Jndffesy  and  Jvdictal  Olllcera. 

«=»57(1)  (U.S.C.CA.)  A  petition  for  a  manda- 
mus to  require  a  lower  court  to  enter  an  order 
to  permit  petitioners  to  appeal  therefrom  is  ad- 
dressed to  the  discretion  of  the  court,  and  is 
not  to  be  granted  unless  to  prevent  substantial 
injustice.— In  re  Brookstone  Mfg.  Co.,  flBl. 

MARINE  INSURANCE. 

See  Insurance,  ^=»511. 

MARSHALS. 

See  United  Stotes  Marshals. 

MASTER  AND  SERVANT. 

See  Navigable  Waters,  ^=s>19. 

I.   THE  REI.ATION. 
(B)   Statatorjr  Reflrnlatlon. 

«=»I3  (U.S.C.CA.)  The  members  of  a  switch- 
ing crew,  employed  by  a  terminal  company  en- 
gaged in  interstate  transportation,  whose  only 
duties  were  to  move  drags  of  one  or  more  cars 
to  or  from  car  floats  and  about  the  terminal 
yards,  are  persons  actually  engaged  in  or  con- 
nected with  the  movement  of  a  train,  within  the 
Hours  of  Service  Act.— Brooklyn  Eastern  Dist. 
Terminal  v.  United  States,  275. 

A  terminal  company,  receiving  and  delivering 
goods  only  from  or  to  common  carriers  by  rail- 
road or  steamship  with  whom  it  had  contracts, 
and  dealing  with  the  shippers  and  consignees 
only  as  agents  for  such  carriers,  is  not  a  com- 
mon carrier,  within  the  Hours  of  Service  Act. 
—Id. 

A  terminal  company,  not  a  common  carrier, 
but  an  agent  of  such  carrier,  within  Hours  of 
Service  Act,  §§  2,  3,  is  not  liable  to  penalties 
under  that  act  for  permitting  its  own  employes 
to  work  overtime.— Id. 

m.  MASTER'S  uabujtt  pob  m. 

JURIES  TO   SERVANT. 

(B)  Tools,  Maoblneryt  Appllamcesy  and 
Places  for  "Worlc. 

^=s>ll9  (U.S.CC.A.)  An  electric  power  com- 
pany owes  its  employes  the  duty  to  exercise  care 
commensurate  with  the  dangerous  and  subde 
power  of  electricity. — Southern  Power  Co.  v. 
McClure,  373. 

(F)  Risks  Assnmed  br  Serrant. 

^=9217(1)  (U.S.C.CA.)  A  brakeman  assumes 
risks  which  are  obvious,  or  of  which  he  knew  or 
might  have  learned  by  the  ordinary  use  of  his 
senses,  but  not  the  risk  of  hidden  or  latent  dan- 
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gere  of  whidi  he  was  ignorant,  and  concerning 
which  the  railroad  company  owes  him  the  duty 
to  warn.—Philadelphia  &  B.  Ry.  Co.  v.  Mar- 
land,  51. 

^=>226(1)  (U.S.C.C.A.)  A  railroad  employ^  as- 
sumes the  ordinarv  risks  incident  to  his  work, 
but  not  the  risk  of  company's  negligence  in  per- 
forming its  duty  to  provide  a  safe  place  and  safe 
appliances  for  the  employe's  use.— Philadelphia 
&  R.  Ry.  Ck).  V.  Marland.  61. 

(O)    Contributory    Neffllarence   of    Servant. 

«=»228a)  (U.S.C.C.A.)  In  an  action  under  the 
federal  Employers*  Liability  Act,  a  recovery  for 
injuries  to  a  servant  is  not  defeated  by  proof  of 
his  negligence,  unless  it  is  shown  that  such  neg- 
ligence was  the  sole  cause  of  the  injury. — South- 
ern Ry?  Ck).  V.  Mays,  91. 

(H)  Actions. 

«=»276(7)  (U.S.C.C.A.)  Evidence  held  sufficient 
to  warrant  the  jury  in  inferring,  not  mere- 
ly speculating,  that  a  brakeman  was  killed  by 
one  of  three  bridges  across  the  track,  striking 
his  head  while  he  was  standing  on  the  tender. — 
Philadelphia  &  R.  Ry.  Co.  v.  Marland,  61. 

Evidence  held  sufficient  to  warrant  the  jury 
in  inferring,  not  speculating,  that  a  particular 
one  of  three  bridges  having  insufficient  clearance 
struck  and  killed  a  brakeman  on  a  train,  passing 
under  the  b'ridge. — Id. 

<&=»278(13)  (U.S.C.C.A.)  In  an  action  for  per- 
sonal injuries  to  an  employ^,  evidence  held  to 
show  as  a  matter  of  law  that  he  was  testing 
the  machine  in  connection  with  the  repair  there- 
of at  the  time,  so  that  its  operation  without  the 
guard  required  by  statute  was  not  negligence 
on  the  part  of  his  employer.— Shenandoah  Abat- 
toir Co.  V.  Sustock,  272. 

«3=s>278(20)  (U.S.C.CA.)  In  action  for  death  of 
railroad  brakeman,  struck  by  bridge  while  rid- 
ing on  train,  evidence  held  not  to  sustain  de- 
fendant's contention  that  jury  were  permitted 
to  presume  negligence  from  fact  of  accident, 
where  there  was  evidence  on  issue  of  failure  to 
warn  decedent  of  danger  from  construction  of 
bridge.— Philadelphia  &  R.  Ry.  Co.  v.  Marland, 
51. 

^==>28l(12)  (U.S.C.CA.)  In  an  action  for  the 
death  of  an  electric  power  lineman,  evidence 
held  to  show  that  the  proximate  cause  of  the 
accident  was  the  lineman's  negligence  in  strik- 
ing a  wire  which  he  knew  to  be  highly  charged 
with  electricity,  instead  of  the  wire  he  was  di- 
rected to  strike  and  which  was  not  then  charg- 
ed.—Southern  Power  Co.  v.  McClure,  373. 
«=5>286(3)  (U.S.C.C.A.)  The  question  whether 
an  employer,  who  directed  an  ignorant  immi- 
grant to  load  gravel  from  a  gravel  bank  without 
warning  him  of  the  danger  or  taking  any  pre- 
caution, negligently  failed  to  furnish  a  safe 
place  to  work,  was  properly  submitted  to  the 
jury. — Schunnemunk    Const.    Co.    v.    Sbaratta, 

<S=s»286(33)  (U.S.C.C.A.)  In  an  action  by  a 
brakeman  for  injuries  received  while  attempting 
to  cut  some  cars  of  a  train  from  the  rest,  ques- 
tion of  negligence  of  engineer  in  failing  to  set 
brakes  on  rear  cars,  which  brakeman  contended 
pressed  down  and  injured  him,  held  for  jury. — 
Carolina,  C.  &  O.  Ry.  Co.  v.  Stroup,  126. 


<@=5>288(5)  (U.S.C.C.A.)  In  an  action  for  the 
death  of  a  brakeman,  evidence  as  to  the  warning 
given  him  concerning  a  low  bridge  held  not  to 
show  as  a  matter  of  law  that  he  knew  of  the 
particular  danger  of  that  bridge,  and  therefore 
assumed  the  risk.— PhiUdelphia  &  R.  Ry.  Ca 
V.  Marland,  61. 

<&=»288(6)  (U.S.C.C.A.)  A  wrecking  foreman 
held  not  to  have  assumed  the  risk  of  the  improp- 
er coupling  of  wrecked  cars  between  the  engine 
and  the  wrecking  outfit  as  a  matter  of  law, 
though  he  knew  of  the  danger.— Southern  Ry. 
Co.  V.  Mays,  91. 

<S=»288(12)  (U.S.C.CA.)  The  question  whether 
the  risk  to  a  brakeman  from  a  oridge,  only  part 
of  which  was  so  low  as  to  be  dangerous,  was  so 
obvious  that  he  assumed  the  risk,  held  for  die 
jury.— Philadelphia  &  R.  Ry.  Co.  v.  MarUmd, 

nr.  IJABII.ITIES   FOB  INJURIES   TO 

THIRD   PERSOHS. 

(A)   Acts  or  Omissions  of  Serrnnt. 

<d=:>30l(4)  (U.S.C.C.A.)  A  bridge  contractor,  re- 
quired to  maintain  and  operate  a  temporary 
drawbridge,  held  liable  for  the  negligence  of 
those  operating  the  same,  although  they  were 
general  employes  of  the  coimties  buildmg  the 
bridge,  hired  temporarily  to  the  contractor.— 
The  Louise  Rugge,  33t$. 

^=:»304  (U.S.C.C.A.)  A  corporation  operating  a 
motor  bus  is  liable  for  injuries  caused  by  the 
negligence  of  its  chauffeur  in  running  at  a  speed 
faster  than  permitted.— Panama  IL  Co.  y.  Boese, 
291. 

MATERIALMEN. 

See  Mechanics'  Liens,  ^=»19S. 

MECHANICS'  LIENS. 

TV.  OPERATIOH    AND   EFFECT. 
(C)  Priority. 

<&=>I98  (U.S.C.CA.)  Under  Ky.  St  U  2314, 
2315,  2316,  2317,  2487,  2488,  2489,  2490.  tbt? 
lien  of  a  materialman  held  to  take  priority  oTer 
the  lien  of  a  landlord.— Louisrille  Woolen  Mills 
V.  Tapp.  341. 

Where,  by  virtue  of  holding  over,  nerw  ten- 
ancy was  created,  under  Kj,  St  |  2295,  held, 
that  lien  for  rent  accruing  under  new  lease  must 
be  deemed  to  have  been  created  after  expiration 
of  original  lease,  and  so  was  inferior  to  lien  of 
a  materialman  on  property  upon  demised  prem- 
ises when  second  tenancy  was  created. — Id. 

MILITIA. 

<3=>8  (U.S.C.CA.)  National  Defense  Act  June 
3,  1916,  S  27.  applies  to  enlistments  of  minors 
under  18  in  the  National  Guard,  and  such  en- 
listments may  be  avoided  by  the  parents  of  the 
minors  who  did  not  consent— Hoskins  y.  l>ic^ 
erson,  2(53. 

^=»20  (U.S.C.C.A.)  A  minor  over  16  and  under 
18,  who  enlisted  in  the  National  Guard  without 
the  consent  of  his  pa]:ent8,  became  liable  to  pun- 
ishment for  military  offenses,  despite  the  nxfat 
of  his  parents  to  avoid  the  enlistment— Hoskins 
V.  Dickerson,  263. 
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MINES  AND  MINERALS. 

See  Easemente,  ^=>32;  Equity,  ^=»75,  271; 
Limitation  of  Actions,  ^=»19. 

U.   TITU:,  COHVETANOES,  AUB 

OOHTBAGTS. 
(A)  Rlfflits  and  Remedies  of  Owners* 

^=>49  (U.S.C.O.A.)  Although  defendant,  who 
purchased  surface  rights  upon  land  at  that  time 
or  soon  thereafter,  formed  intention  of  holding 
mineral  interests,  his  claim  thereto,  unless  open 
and  notorious,  was  not  adverse.— Pond  Creek 
Coal  Co.  V.  Hatfield,  456. 

Where  owner  of  surface  conveyed  it,  reserving 
mineral  rights  which  he  did  not  own,  mere  use 
and  possession  of  surface  was  not  enough  to  con- 
stitute adverse  possession  of  mineral  rights. 
—Id. 

Where  owner  of  surface  rights  in  land,  who 
was  entitled  to  mine  coal  for  domestic  purposes, 
cut  timber  and  mined  coal,  such  acts  constitute 
no  adverse  possession. — Id. 

That  owner  of  surface  rights  in  land  paid  tax- 
es on  the  lands  containing  the  mineral  does  not 
constitute  adverse  possession  of  mineral  rights. 

MINORS. 

See  Army  and  Navy,  «s>l&-88;  Habeas  Oor^ 
pus;   Militia,  «=98,  20. 

MISREPRESENTATION. 

See  Insurance,  ^=»800. 

MISTAKE. 

See  Action,  ^=»23;  Reformation  of  Instru- 
ments, ^^19,  43. 

MORTGAGES. 

See  Chattel  Mortgages;  Courts,  ^=»317;  In- 
junction, ^=3114;  Logs  and  Logging;  Re- 
ceivers,  ^:^162. 

I.   REQUISITES  AUB   VALIDITY. 
(B)  Form    and    Contents    of    Instrnments. 

<S=»48(2)  (U.S.C.C.A.)  Description  in  deed  of 
trust  as  "east  half  of  the"  survey,  "situated 
about  14  miles  southwest  from  Boston,  in  Bowie 
county.'*  held  sufficient  to  identify  land  intend- 
ed.—Klein  V.  DameU,  630. 

X.  FOREOIiOSURE  BT  AOTIOH. 

(J)   Sale. 

^=»553  (U.S.C.C.A.)  Where  defendant  was  a 
tenant  of  plaintiff  when  he  acquired  outstanding 
title  based  on  foreclosure  of  deed  of  trust,  de- 
fendant has  burden  of  proving  regularity  of 
foreclosure  proceedings.— Klein  v.  Darnell,  630. 

MOTIONS. 

See  Courts,  «=»406;    Criminal  Law,  ^==>918. 

^=»36  (U.S.C.CA.)  A  court  has  power  by  an 
order  to  carry  over  pending  motions  for  deter- 
mination at  a  subsequent  term.— Calaf  v.  Fer- 
nandez, 581. 


^ss>5S  (U.S.C.CA.)  A  court  has  power,  while 
a  case  and  the  parties  are  before  it,  upon  prop- 
er hearing,  to  reconsider,  modify,  or  enlarge  its 
previous  orders  in  respect  to  a  pending  con- 
troversy.—Calaf  V.  Fernandez,  581. 

MUNICIPAL  CORPORATIONS.    . 

See  Counties;    Drains;    Pleading,  ^=»17,  269. 

IX.   PUBLIC   IMPROVEMENTS. 
(O  Contracts. 

^=»339(2)  (U.SLC.C.A.)  The  specifications  for 
paving  adopted  by  the  city  council  held  to  au- 
thorize the  mayor  to  include  in  the  contract  a 
condition  on  the  guaranty  that  the  citv  engineer 
should  give  notice  of  defects. — City  of  Hutchin- 
son V.  Kansas  Bitulithic  Co..  493. 
«3=s>347(l)  (U.S.C.CA.)  A  surety  on  the  bond 
given  by  a  paving  contractor  cannot,  if  the  con- 
tract was  invalid  because  in  excess  of  the  may- 
or's authority,  be  held  liable  for  the  contractor's 
failure  to  conform  to  the  specifications.— City  of 
Hutchinson  v.  Kansas  Bitulithic  Co.,  493. 
<&=>368  (U.S.C.CA.)  A  city  held  not  entitled  to 
recover  on  the  guaranty  of  a  paving  contract, 
where  the  city  engineer  had  given  no  notice  oi 
defects  as  required  by  the  contract,  whether  the 
contract  was  valid  or  the  rights  of  the  parties 
were  determined  by  the  specifications.— City  of 
Hutchinson  v.  Kansas  Bitulithic  Co.,  493. 

Paving  contract  held  to  require  the  contractor 
to  construct  the  paving  so  that  it  would  be  ac- 
cepted by  the  city  authorities,  and  to  maintain 
it  in  repair  if  any  defects  appeared  during  the 
first  year. — Id. 

^=s>375  (U.S.C.CA.)  In  an  action  at  law,  where 
paving  contractor's  defense  was  failure  of  the 
city  engineer  to  give  notice  of  defects,  the  city 
can  reply  that  the  engineer  was  corruptly  hired 
by  the  contractor  not  to  give  such  notice.— City 
of  Hutchinson  v.  Kansas  Bitulithic  Co.,  493. 

Xn.  TORTS. 

(C)  Defects     or     Obstrnotlons     In     Streets 
and  Otlier  Pnblio  Ways. 

«S=>764(1)  (U.S.C.CA.)  Under  St.  Wis.  1915.  § 
1339,  question  what  is  sufllcient  street  is  rela- 
tive, municipality  being  required  to  exercise 
greater  care  with  respect  to  sidewalks  than  car- 
riageway, though  bound  to  govern  itself  accord- 
ingly when  it  is  charged  with  knowledge  that 
sidewalks  are  obstructed.— City  of  Superior  v. 
Olt,  150. 

<&=>82l(8)  (U.S.C.CA.)  In  an  action  by  a  pe- 
destrian, injured  in  a  fall  caused  by  a  brick  in 
street,  which  she  used  because  sidewalk  was 
obstructed  with  building  material,  question 
whether  city  was  liable  under  St.  Wis.  1915,  § 
13^,  held  for  the  jury.— City  of  Superior  v. 
Olt,  150. 

<@=»82l(26)  (U.S^aCA.)  As  the  whole  of  a 
street  is  open  to  public  travel,  a  pedestrian  is 
not  guilty  of  contributory  negligence  as  a  matter 
of  law  in  using  carriageway  when  sidewalk  is 
obstructed.— City  of  Superior  v.  Olt,  150. 

Whether  a  pedestrian,  who  used  the  carriage- 
way  on  finding   the  sidewalk  obstructed,   used 
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ordinary  care  under  the  dicumstances,  held  a 
question  for  the  jury.— Id. 


See     Judement, 
Trade-Is  ames. 


NAMES. 

«=»700;      Trade-Marks 


and 


NATIONAL  DEFENSE  ACT, 

See  Army  and  Navy,  <S=>19;   Militia, 

NATIONAL  GUARD. 

See  Habeas  CJorpus,  ^=»109;    Militia,  ^»8. 

NAVIGABLE  WATERS. 

See  Canals;    Waters  and  Water  Courses* 
I.   RIGHTS    OF   PUBLIC. 

«=»I9  (U.S.C.C.A.)  A  pile  driver,  used  with  a 
catamaran  in  repairing  a  ferry  rack  in  the  Hud- 
son, held  liable,  under  Act  March  3,  1899,  for 
the  action  of  one  of  its  crew  in  throwing  the 
ends  cut  from  piles  on  the  catamaran  into  the 
river.— The  Pile  Driver  No.  2,  367. 
<g=>2a(8)  (U.S.C.CA.)  Injury  to  a  lighter  by 
striking  a  drawbridge  hM  due  to  negligence  of 
bridge  tenders  in  failing  to  raise  the  draw  to 
its  full  height— The  Louise  Rugge,  336. 
<@=»20(8)  (U.S.C.C.A.)  Injury  to  a  lighter  pass- 
ing through  a  drawbridge  held  due  solely  to  the 
negligence  of  tiie  bridge  tenders  in  failing  to 
see  the  lighter  and  in  closing  the  draw  prema- 
turely.—Wright  &  Cobb  Lighterage  Co.  v.  Snare 
&  Triest  Co.,  360. 

A  contractor  with  two  counties  to  operate  a 
drawbridge  over  a  navigable  river  held  not  en- 
titled to  exoneration  from  liability  for  injury 
to  a  passing  vessel  through  negligent  operation 
of  the  draw,  on  the  ground  that  the  counties 
owed  a  public  duty,  which  they  could  not  dele- 
gate—Id. 

<©=>26(3)  (U.S.C.CA.)  Evidence  held  insuffi- 
cient to  sustain  the  allegation  of  a  libel  that  an 
injury  to  the  bottom  of  libelant's  steamer  was 
caused  by  striking  rocks  thrown  up  by  respond- 
ent dredging  company  in  the  course  of  its  work. 
—New  England  S.  S.  Ca  v.  E.  G,  Packard 
Dredging  Co.,  162. 

NAVIGATION. 

See  Canals,  ^=>18;  Navigable  Waters,  ^=> 
19-26. 

NAVY. 

See  Army  and  Navy. 

NEGLIGENCE. 

See  Canals,  ^=s>18;  Collision;  Counties,  ^=» 
146;  Evidence,  ^=s>77;  Master  and  Servant, 
<g=»119-288,  301,  304;  Municipal  Corpora- 
tions, ^=5>764^821;  Navigable  Waters.  ^=> 
20;  Physicians  and  Surgeons,  ^=s>14,  18; 
Railroads,  ^=>400;  Shipping,  ^=>54;  Tow- 
age, ^=»11. 

I.   ACTS  OR  OMISSIONS  CONSTITXTT- 
INO   NEGLIGENCE. 

C=>52  (U.S.C.C.A.)  Defendant  hotel  company, 
which    placed    chain    across    passageway    lead- 


ing to  its  delivery  entrance,  hM  guilty  of 
negligence  in  failing  to  take  means  to  notify 
pedestrians  using  way  of  its  presence.- The 
Ansonia  v.  Sullivan,  284. 

m.   CONTBIBUTOBT  NEGLIGENCE. 
(A)  Persons  Injured  In  General. 

<$=s>68  (U.S.C.CA.)  It  is  not  contributory  neg- 
ligence, which  deprives  a  Undowner  of  Ms 
right  to  recover  damages  caused  by  fire  started 
on  the  highway  and  negligently  permitted  to 
spread,  for  him  to  have  permitted  dry  leaves  to 
accumulate  on  land  controlled  by  him  adjacent 
to  the  highway.— Hawaii  County  ▼.  Halawa 
Plantation,  622. 

IV.  ACTIONS. 
(B)  n-rldence. 

<&=>I34(1)  (U.S.C.CA.)  In  action  af:aiiist  de- 
fendant proprietor  of  hotel  for  injuries  result- 
ing in  death  of  plaintiff's  intestate,  who  was 
caught  by  chain  stretched  across  passageway  by 
defendant,  held,  that  evidence  warranted  fincf- 
ing  that  defendant  was  negligent— The  Ansonia 
V.  Sullivan.  284. 

<5=>I35  6U.S.CC.A.)  In  action  against  de- 
fendant proprietor  ot  hotel  for  injuries  resulting 
in  death  of  plaintiff's  intestate,  who  was  cacgfat 
by  chain  stretched  across  passageway  by  defend- 
ant, heldf  that  evidence  warranted  finding  that 
deceased  was  not  contributorily  negligent.— The 
Ansonia  v.  Sullivan,  284. 

(C)  Trial,  Jadirmenty  and  Re'rle'w. 

«=5>I36(27)  (U.S.C.CA.)  Plaintirs  intestate, 
who  was  caught  by  chain  extending  across  pas- 
sageway, held  not  guilty  of  contributory  neg- 
ligence as  a  matter  of  law  in  using  the  way,  be- 
ing entitled  to  assume  it  was  safe. — ^The  Ansonia 
V.  Sullivan,  284. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes ;  Waters  and  Water  Crai»- 
es,  <8=»230. 

NEW  TRIAL 

See  Appeal  and  Error,  ^=»1178:  Courts,  ♦» 
406;   Criminal  Law,  <@=5>918;   Jury,  «=937. 

L  NATURE  AND  SCOPE  OF  BEMEDX 

<©=>9  (U.  S.  C  C  A.)  A  court  may  order  a  new 
trial  upon  a  particular  branch  of  a  controversy. 
— Calaf  V.  Fernandez,  581. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Bills  and  Notes,  ^=^504;  Corporatioiia. 
^=>428;  Executors  and  Administrators,  ^=> 
524;  Municipal  Corporations,  ^=»339,  2W8, 
375;  Negligence,  <9=»52;  Patents,  «=>310, 
317:  Pleading,  «=»17;  Specific  Performance, 
^=>23 ;  Waters  and  Water  Courses,  ^=>16. 

OBJECTIONS. 

See  Appeal  and  Error,  <S==>230;  Parties,  «=s>8a 
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OBSTRUCTING  JUSTICE. 

^»5  (U.S.C.C.A.)  Any  attempt  by  one  whose 
conduct  was  being  investigated  by  the  grand 
jury  to  obstruct  such  investigation,  by  causing 
his  employes  to  alter  entries  in  his  books  is 
corruptly  impeding  justice,  within  Criminal 
Code,  §  135,  though  no  bribery  accompanied  it 
— Bosselman  v.  United  States,  132. 
«=>I5  (U.S.C.C.A.)  In  a  prosecution  for  ob- 
structing justice  by  causing  alteration  of  books 
material  to  an  inquiry  by  the  grand  jury,  the 
indictments  found  by  the  grand  jury  in  that  in- 
quiry are  admissible  to  show  what  subject  it  was 
investigating.— Bosselman  v.  United  States,  132. 
In  a  prosecution  for  obstructing  justice  by  al- 
tering books  material  to  investigation  by  the 
grand  jury  of  the  charge  that  defendant  had 
shipped  illegal  articles,  those  articles  were  ad- 
missible in  evidence  to  show  the  motive  in  mak- 
ing the  alterations.— Id. 

«=>I6  (U.S.C.C.A.)  In  a  prosecution  for  ob- 
structing justice  by  causing  alterations  in  the 
books  of  defendant  concerning  a  matter  under 
inquiry  by  the  grand  jury,  evidence  held  suffi- 
cient, though  circumstantial,  to  sustain  a  con- 
viction.—Bosselman  V.  United  States,  132. 

OBSTRUCTIONS. 

See  Municipal  Corporations,  ^=>821 ;  Navigable 
Waters,  <S=»19,  20,  26;  Negligence,  <@=5>52, 
134,  135. 

OFFICERS. 

See  Corporations,  ^=s»312;  Libel  and  Slander, 
^=»39;  Municipal  Corporations,  ^=»339; 
Receivers;  Reformation  of  Instruments,  ^=» 
45;   United  States  Marshals. 

OPINION  EVIDENCE. 

See  EMdence,  ^=s>506. 

OPTIONS. 

See  Bankruptcy,  ^=9267 ;  Specific  Performance, 
^=357;   Sunday. 

PANAMA. 

See  Damages,  «=>32.' 

PARENT  AND  CHILD. 

See  MiUtia,  «=»8,  20. 

PAROL  EVIDENCE. 

See  Ehridence. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  as  to 
parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  various  specific  topics. 

V.   DETECTS,  OBJECTIONS,  AND 
AlfENDBiENT. 

«=»80(6)  (U.S.C.C.A.)  The  failure  of  a  credi- 
tor to  bring  his  creditora'  bill  on  behalf  of  other 
creditors  at  most  is  a  defect  of  parties  plaintiff. 


which  can  be  raised  by  special  demurrer,  or  per- 
haps by  answer.— Murray  v.  Sioux  Alaska  Min- 
ing Co.,  604. 

PARTNERSHIP. 

See  Bankruptcy,  ^=:>165,  219 ;   Judgment,  ^=» 
700. 

I.  THE  BEULTION. 
(O  BTtdence. 
«=»54  (U.S.C.C.A.)  In  action  against  Unit- 
ed States  marshal  and  deputy  for  alleged  wrong- 
ful levy  of  attachment  upon  property  of  plain- 
tiff, evidence  held  to  warrant  a  finding  that 
plaintiff  was  not  partner  of  debtor  whose  prop- 
erty was  sought  to  be  attached.— Brenneman  v. 
Fagerberg,  540. 

PATENTS. 

See  Evidence,  <©=>506. 

n.   PATENTABELTTS. 

(A)   Invention. 

<S=»26(1)  (U.S.C.C.A.)  In  determining  wheth- 
er changes  involve  invention,  it  is  of  some  im- 
portance that  they  relate  to  assembly  rather 
than  to  operation. — ^Winton  Motor  Carriage  Co. 
V.  Lindsay  Auto  Parts  Co.,  399. 
<@=>26(2)  (U.S.C.CA.)  In  looking  for  inven- 
tion in  a  combination  of  old  elements,  the  court 
is  guided  by  the  new  and  useful  means  which 
the  combination  may  afford,  or  the  new  and  use- 
ful results  which  may  be  obtained  from  it — 
Neill  V.  Kinney.  297. 

<d=:»35  (U.S.C.CA.)  While  a  summation  of 
merits  in  a  patented  device  does  not  constitute 
invention^  they  are  to  be  considered,  and,  when 
present  m  a  marked  degree,  mav  give  such 
utility  as  to  amount  to  invention. — Nenl  v.  Kin- 
ney,  297. 

(C)  utility 

^s>49  (U.S.C.C.A.)  When  the  device  com- 
mercially accepted  included  features  covered  by 
claims  not  in  suit  and  by  other  patents,  and 
the  claims  in  suit  rest  upon  minor  structural  de- 
tails, there  is  little  reason  to  attribute  the  com- 
mercial success  to  these  claims. — Win  ton  Motor 
Carriage  (3o.  y.  Lindsay  Auto  Parts  Co.,  399. 

(E)  Prior  Pnbllo  Use  or  Sale. 

^=>76  (U.S.C.CA.)  After  proof  of  the  sale 
without  reservation  of  a  machine  for  actual  use 
more  than  two  years  before  application  for  a 
patent  therefor^  evidence  as  to  whether  the  pat- 
entee regarded  it  as  a  completed  or  experimental 
machine  is  immateriaLT-Monroe  v.  Bresee,  561. 
C=>8I  (U.S.C.CA.)  Proof  of  prior  public  use. 
to  defeat  a  patent,  must  be  very  clear  and  be- 
yond a  reasonable  doubt;  but,  when  such  pub- 
lic use  is  clearly  shown,  the  burden  is  cast  upon 
the  patentee  to  establish  the  fact  that  it  was  ex- 
perimental—Guy V.  Stein,  563. 

IV.  APPUOATIONS    AND    PBOOEED- 
INOS  THEBEON. 

<S=»I06(2)  (U.S.CCA.)  Under  the  rules  of 
practice  of  the  Patent  Office  a  disclaimer  filed 
by  a  party  to  an  interference  extends  only  to  the 
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particular  claim  or  claims  as  to  which  interfer- 
ence has  been  declared.— Reed  v.  Cropp  Con- 
crete Machinery  Co.,  653. 

<g=>ll2(4)  (U.S.C.C.A.)  A  finding  by  the  Pat- 
ent Office  in  interference  proceedings  of  pri- 
ority of  invention  in  favor  of  one  applicant, 
and  the  issuance  of  a  patent  to  him.  creates  a 
strong  presumption  that  he  was  the  nrst  inven- 
tor as  against  the  other  parties  to  the  proceed- 
ing.—Reed  V.  Cropp  Concrete  Machinery  Co., 
653. 

Vn.   REISSUES. 

<3=>I37  (U.S.O.CA.)  An  assignee  of  the  North- 
rop patent,  No.  987,817,  for  a  misthread- 
ing  device  for  looms,  held  entitled  to  a  specific 
enforcement  of  the  implied  covenant  of  the  paten- 
tee, as  assignor,  to  execute  an  application  for  a 
reissue.- Northrop  v.  Draper  Co.,  553. 

An  assignment  of  an  application  for  a  patent 
held  to  carry  with  it  an  implied  covenant,  run- 
ning with  the  grant,  to  make  application  for  a 
reissue  in  case  the  patent  disclosed  grounds 
therefor. — ^Id. 

IX.  CONSTBXrCTIOH  AUB  OPERATION 

OF  LETTERS   PATEHT. 
(B)   Limitation   of  Clatms. 

<g=»l74  (U.S.C.C.A.)  In  determining  whether 
the  patentee  made  a  material  advance,  the  in- 
vention to  be  considered  is  that  defined  by  the 
claim  in  suit.— Winton  Motor  Carriage  Co.  v. 
Lindsay  Auto  Parts  Co.,  399. 
<8=»I76  (U.S.O.CA.)  The  word  "narrow,"  as 
used  in  a  patent  claim,  held  not  to  limit  the 
claim  to  an  exact  mathematical  dimension. — 
Vacuum  Cleaner  Co.  v.  Innovation  Electric  Co., 
421. 

«=»I77  (U.S.C.CA.)  Where  a  patent  is  for  a 
combination  of  old  elements,  and  the  invention, 
is  in  the  combining,  the  patentee  is  not  entitled 
to  all  that  somebody  else  could  do  with  those 
elements,  but  to  only  what  he  did  with  them.— 
Safety  Car  Heating  &  Lighting  Co.  v.  Gould 
Coupler  Co.,  645. 

X.  TITLE,  CONVEYANCES,  ANI>  CON- 

TRACTS. 
(B)  Asnloriiitieiits   and   Otber  Transfers. 

<@=>202(1)  (U.S.C.C.A.)  Under  contract  as- 
signing patents  and  reserving  royalties,  nonuser 
held  not  to  entitle  patentee  to  a  reassi^ment.— 
Wadsworth  v.  Pressed  Prism  Plate  Glass  Co., 
385. 

Contract  assigning  patents  construed  with  re- 
spect to  assignee's  duty  respecting  expenses  of 
oDtaining  patents  on  pending  or  future  applica- 
tions.—Id. 

(C)  Licenses  and  Contracts. 

<@=s>2l8(l)  (U.S.C.CA.)  Contract  by  which  com- 
plainant assigned  patents  to  defendant  con- 
strued, and  under  the  evidence  complainant  held 
not  entitled  to  recover  royalties  thereunder. — 
Wadsworth  v.  Pressed  Prism  Plate  Glass  Co., 
3S5. 

Zn.  INFRINGEMENT. 
(C)   Snlts   In    ESqnlty. 

«=3I0(9)  (U.S.C.C.A.)  Grounds  for  dismis- 
sal of  a  bill  for  infringement  on  motion,  on  the 


ground  of  invalidity  of  the  patent  considered.— 
Wright  V.  Wisconsin  Lime  &  Cement  Co.,  412. 
<@=>3I0(9)  (U.S.C.C.A.)  Objection  to  the  de- 
fense of  prior  public  use  in  an  infringement  suit, 
on  the  ground  that  notice  of  name  of  user  was 
not  given,  as  required  by  Rev.  St.  f  4920  (Comp. 
St.  1913,  §  9466),  held  waived  by  faUure  to  ob- 
ject to  evidence  or  move  to  strike  out  defense. — 
Monroe  v.  Bresee,  561. 

<g=»3ll  (U.S.C.C.A.)  Objection  to  defense  of 
prior  public  use  in  an  infringement  suit,  on  the 
ground  that  notice  of  name  of  user  was  not  giv- 
en, as  required  by  Rev.  St  S  4920  (Comp.  St 
1913,  §  9466).  held  waived  by  failure  to  object 
to  evidence  or  move  to  strike  out  defense. — Mon- 
roe V.  Bresee,  561, 

<S=»3I3  (U.S.C.C.A.)  The  dismissal  of  a  bill 
for  infringement  of  a  concededly  valid  patent  on 
motion  based  on  complainants  answers  to  in- 
terrogatories propounded  under  equity  rule  48 
(198  Fed.  xxxiv,  115  C.  C.  A.  xxxivj  held  error. 
—Asbestos  Shingle,  Slate  &  Sheathing  Co.  v. 
Asbestos  Shingle  Ck>.,  417. 
<@=>3I7  (U.S.C.CA.)  Where  defendant,  after 
notice,  sold  devices  infringing  complainant*s 
patent,  a  decree  for  an  injunction  and  account- 
ing is  proper.—Atlas  Floor  Co.  v.  Robbins  M^ 
Co.,  177. 

<S=>318  (1)  (U.S.C.CA.)  Where  defendant  aft- 
er notice,  sold  devices  infringing  complain- 
ant's patent,  a  decree  for  an  injunction  and  ac- 
counting ia  proper.— Atlas  Floor  Co.  v.  Robbins 
Mfg.  C).,  177. 

Xm.  DECISIONS  ON  THE  VAI.IDITT, 
CONSTRXrCTION,  AND  IN- 
FRINOEHENT  OF  PARTICU- 
LAR PATENTS. 

e=s>328. 

UNITED  STATES, 

ORIGINAI*. 

615,863.  Rubber  substitute  and  process  of 
making  the  same,  construed  and 
held  not  infringed 568 

650,824.  Building  material,  construed,  and 

held  not  infringed 179 

665,212.  Slugs  and  casting  m<^d  for  lino- 
type machine,  held  not  antici- 
pated,   valid,    and    infringed...  301 

6(^,326.  Slugs  and  casting  mold  for  lino- 
type machine,  held  not  antici- 
pated, valid,  and  infringed 304 

670,080.  Device  f6r  using  engine  exhaust 
for  heating  purposes,  held  not 
infringed    308 

748,760.  Rear  axle  for  automobiles,  daims 

2  and  3,  held  void 390 

825,952.  Metal  frame  window  screens,  con- 
strued,  and   held   infringed....   177 

847,947.  Vacuum  cleaner,  held  not  antici- 
pated, valid,  and  infringed....   421 

933,386.  Oil   well   derrick,   held   valid   and 

infringed    297 

946,235.  Shoe  form,  held  not  infringea...   407 

981,111.  Concrete  mixer,  claims  1,  2  and 
11,  held  valid  and  infringed, 
held  not  infringed  as  to  other 
claims    653 

1,022^764.  Roofing  material,  held  valid  and 

infringed    412 
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1,070,060.  Car-lighting    system,    construed 

and  held  not  infringed 045 

1,007,716.  Miner's  carbide  lamp,  held  void  563 
1,104,512.  l^pographical  machine  held  not 

mfringied    304 

BEISSUBD. 

13,70a  Road  leveling  machine,  held  void. .  .501 

PAYMENT. 

See  Accord  and  Satisfaction ;  Bankruptcy,  ^=:> 
266,  273;  Corporations,  <©=»568;  Executors 
and  Administrators,  ^=»264;  Specific  Per- 
formance, ^s»97;  Vendor  and  Purchaser, 
«=»21. 

IV.  PLEADING,  EVIDENCE,  TRIAI.» 
AND   REVIEW. 

^=s>59  (U.S.C.CA.)  Under  Shannon's  Code 
Tenn.  {§  4627,  4636,  evidence  offered  by  defend- 
ant, in  an  action  for  malpractice  by  a  physician, 
to  show  payment,  is  inadmissible,  where  such 
defense  was  not  pleaded.— Kalloch  y.  Hoagland, 
240. 

PENALTIES. 

See  Master  and  Servant,  ^=:>13. 

PERJURY. 

See  Libel  and  Slander,  ^=^110. 

PERSONAL  INJURIES. 

See  Damages;  Master  and  Servant,  ^s»110- 
288;  Municipal  Corporations,  ^s»821;  Neg- 
ligence, «s>134 ;  Railroads,  «s>400. 


PETITION. 

See  Bankruptcy,  ^s»84. 

PHOTOGRAPHS. 

See  EMdence,  ^s»187. 

PHYSICIANS  AND  SURGEONS. 

See  Accord  and  Satisfaction,  ^s»25;  Judgment, 

«=»948 ;  Payment,  ^=:>59 ;  Release. 
<9=>I4(4)  (U.S.C.C.A.)  A  physician  is  liable 
for  negligently  failing  to  exercise  the  care  and 
skill  ordinarily  possessed  by  surgeons  practicing 
in  that  locali^  and  under  the  circumstances,  in 
the  light  of  modem  advancements  and  learning. 
— Kalloch  V.  Hoagland.  240. 
^=>\B{7)  (U.S.C.CA.)  In  an  action  against 
a  physician  for  malpractice,  the  admission  of  evi- 
dence of  a  deformity  not  alleged  in  the  declara- 
tion, for  the  purpose  of  showing  lack  of  skill  or 
care,  held  not  reversible  error.— Kalloch  v.  Hoag- 
land, 240. 

^=»I8(9)  (U.S.C.CA.)  In  an  action  against  a 
physician  for  malpractice  in  the  treatment  of  a 
broken  leg,  evidence  held  sufficient  to  take  to  the 
jury  the  question  whether  defendant  failed  to 
exercise  proper  care  and  skill  in  the  treatment— 
Kalloch  V.  Hoagland,  240. 


PLEADING. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

I.  FORM  AND  ALLEGATIONS  IN  GEN- 
ERAL. 

«=»I7  (U.S.C.CJL)  Amended  reply  to  a  de- 
fense of  failure  of  the  city  engineer  to  give  no- 
tice of  paving  defects  held  to  charge  fraud  and 
corruption  of  the  engineer  merely  as  an  argu- 
mentative conclusion.— City  of  Hutchinson  v. 
Kansas  BituUthic  Co.,  403. 

VL  AMENDED  AND  SUPPLEMENTAL 
PLEADINGS  AND  REPLEADER. 

<&»236(1)  (U.S.C.C.A.)  The  allowance  of 
amendments  to  pleadings  is  in  the  discretion  of 
the  court— In  re  Frank,  543. 
<d=»269  (U.S.C.C.A.)  The  refusal  of  the  trial 
court  to  permit  a  citv  during  the  trial  to  amend 
its  reply,  so  as  to  allege  that  its  engineer  was 
corruptly  hired  not  to  give  notice  of  defects  in 
the  paving,  held  not  error. — City  of  Hutchinson 
V.  Kansas  Bitulithic  Co.,  493. 

PLEDGES. 

^=»9  (U.S.C.C.A.)  The  acceptance  of  a  new 
note  for  the  antecedent  debt  of  a  corporation 
is  not  consideration  for  the  pledge  of  bonds  of 
another  corporation  by  a  controlling  stockholder 
of  both  corporations.— First  Nat  Bank  v.  Tow- 
ner, 311. 

«=»I9  fU.S.CCA.)  The  payee  of  a  note  in- 
dorsed before  delivery  cannot  retain  bcmds 
pledged  to  secure  that  note  and  other  obligations 
to  secure  a  note  given  by  the  indorser. — ^First 
Nat  Bank  y.  Towner,  311. 


POLICY. 


See  Insurance. 


POSSESSION. 


See  Adverse  Possession; 
ances,  ^s>138. 


Fraudulent  Convey- 


POST  OFFICE. 


m. 


OFFENSES  AGAINST  POSTAL 
LAWS. 


^=»50  (U.S.C.C.A.)  In  prosecution  under 
Pen.  CJode,  f|  190,  192,  for  breaking  into  post 
oflSce  with  intent  to  commit  larceny,  and  for 
stealing  stamps  and  monev  therein,  the  property 
of  the  United  States,  evidence  held  sufficient  to 
go  to  the  jury.— Coleman  v.  United  States,  545. 

POWERS. 

II.   CONSTRUCTION  AND  EXECUTION. 

^=:>28  (U.S.C.CA.)  A  privilege  given  by  will 
to  the  sons  of  testator  to  divest  the  interests  of 
the  daughters  in  land  on  performance  of  a  con- 
dition subsequent  held  personal,  and  not  assigna- 
ble.— Lucas  v.  Scott,  328. 
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PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PREFERENCES. 

'43ee  Bankraptey,  «s»166-217,  34& 

PRESCRIPTION. 

See  Adverse  Possession ;  Ldmitation  of  Actions. 

PRESUMPTIONS. 

See  Appeal  and  Ek-ror,  <g=>909-928;  Bills  and 
Notes,  <9=>350;  Canals,  ^s»18:  Criminal 
Law,  «=»308;    Evidence,  «=»70,  77. 

PRINCIPAL  AND  AGENT. 

See  Brokers;    Factors;    Insurance,  ^s»73. 

n.  MUTUAI.  RIGHTS,  DUTIES.  AND 

TJABTTiTTIES. 
(B)  CompenaatloB   and   "Lien   of  Asent* 

e=»8l(4)  (U.  S.  C.  C.  A,)  Contract  appointing 
complainant  exclusive  subagent  for  sale  of  a 
product  within  certain  territorjr  construed  with 
respect  to  his  right  to  commissions  on  sales 
made  by  others.— Gate  wood  v.  New  River  Con- 
sol.  Coal  &  Coke  Co.,  115. 

Under  a  contract  giving  an  exclusive  agency 
for  sale  of  a  product  on  commission  within  a 
certain  territonr,  the  agent  is  entitled  to  com- 
missions on  sales  within  such  territory  by  his 
principal  or  another  agent.— Id. 
«=»89(7)  (U.S.C.C.A.)  Evidence  held  errone- 
ously excluded  in  a  suit  by  an  agent  to  recover 
commissions  under  his  contract. — Gatewood  v. 
New  River  ConsoL  Coal  &  Coke  Co.,  115. 

in.   BIGHTS  AND  LIABILITIES  AS  TO 
THIRD  PEBSONS. 

(D)  RatlflcatloB. 

«=»I7I(9)  (U.S.C.CA.)  Plaintiff,  knowing  all 
the  facts,  by  suing  one  for  the  money  he  had 
received  on  a  sale  on  her  behalf,  affirms  sale, 
and  so  waives  right  to  sue  to  avoid  sale  for  his 
lack  of  authority  or  fraud.— Arzuaga  v.  Gon- 
zalez, 110.  ' 

PRINCIPAL  AND  SURETY. 

See  Municipal  Corporations,  ^=>347. 

PRIORITIES. 

See  Bankruptcy,  ^s»348:  Chattel  Mortgages, 
^=>138;  Executors  and  Administrators,  ^=> 
264;  Mechanics'  liens,  ^=9198;  Receivers, 
<®=»162 ;  Trade-Marks  and  Trade-Names,  «=» 
21. 

PRIVATE  ROADS. 

See  Easements. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  ^=939. 


PROCESS. 

See  Bankruptc3r,  ^=»258;  Corporations,  ^=> 
668;  Injunction;  Mandamus;  Removal  of 
Causes,  ^s»94. 

n.   SERVICE. 
(A)  Personal   iServioe  la  G^n^rAl. 


(U.S.C.CA.)  A  party  enticed  by  false 
representations  by  plaintiff,  or  one  acting  in  his 
behalf,  to  enter  the  district  for  the  purpose  of 
making  service  upon  him,  cannot  be  said  to  be 
"found  within  the  district.**— Blandin  v.  Os- 
trander,  534. 

«=»65  (U.S.C.CA.)  Where  plaintiff  expected 
a  friend  to  give  him  assistance  in  procuring 
service  on  defendant  in  the  district  of  plaintiffs 
residence,  he  is  responsible  for  the  fraud  of  the 
friend  in  procuring  defendant's  presence,  though 
he  did  not  know  that  fraud  was  employed.— 
Blandin  v.  Ostrander,  534. 

(B)  Return   and  Proof  of  Sorrlee. 

^s»l49  (U.S.C.CA.)  On  motion  to  set  aside 
service  of  summons  for  fraud,  evidence  heid  to 
show  that  defendant  was  induced  by  a  friend  of 
plaintiff  to  come  into  district  of  plaintiff's  resi- 
dence, so  that  plaintiff  might  serve  him  there, 
by  false  representations  that  the  friend  desired 
to  meet  defendant  on  business. — Blandin  v.  Os- 
trander, 534. 

HI.  DEFECTS,  OBJECTIONS*  AHB 
AlCENDMENT. 

<d=»l66  (U.S.C.CA.)  The  objection  to  the 
court*s  want  of  jurisdiction,  because  of  the 
fraud  by  which  defendant  was  brought  into  the 
district  for  service,  is  not  waived  by  defendant 
going  to  trial  on  the  merits,  especially  when  a 
bill  of  exceptions  was  prepared  explicitiy  cover- 
ing the  refusal  of  the  court  to  set  aside  the  serv- 
ice.—Blandin  V.  Ostrander,  534. 

PROFITS. 

See  Patents,  «s»31S. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROSTITUTION. 

See  Aliens,  ^s»54. 

PROVINCE  OF  COURT  AND  JURY. 

See  Evidence,  «s>506;   Trial,  «S913&-178. 

PUBLICATION. 

See  Libel  and  Slander,  «s>7. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  ^s»339-375. 

PUBLIC  LANDS. 

m.  DISPOSAI.  OF  ULUmS  OF  THE 
STATES. 

«s>l86  (U.S.C.CA.)  Effect  of  forfeiture  of 
land  for  nonpayment  of  taxes  under  a  senior 
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f  rant  by  the  state  of  Virginia  on  the  rights  of  a 
junior  grantee  considered. — Ewart  v.  Squire,  84. 
Const.  W.  Va.  1872.  art.  13,  §  3,  and  Code  W. 
Va.  1913,  c.  31,  S  40  (sec.  1099),  relating  to 
transfer  of  title  to  landb  forfeited  for  nonpay- 
ment of  taxes,  construed.— Id. 

V.   SPANISH,  BIEXICAN,  FRENCH, 
AND   RUSSIAN   GRANTS. 

^=»205  (U.S.C.C.A,)  A  congressional  grant  of 
lands  in  lieu  of  a  Mexican  grant  relinquished 
construed  with  respect  to  the  persons  who  took 
a  beneficial  interest  therein.— Wise  v.  Watts, 
195. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;   Railroads. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Goarses,  «s>230. 

PUNISHMENT. 

See  MiUtia,  «s>20. 

QUANTUM  MERUIT. 

See  Appeal  and  Error,  ^=9888. 

QUESTIONS  OF  UW  AND  FACT. 

See  Trial,  «=»139,  142. 

QUIETING  TITLE. 

n.  PROCEEDINGS  AND   REUEF. 

^=>44(5)  (U.S.C.CA.)  A  bill  to  quiet  titie  held 
not  sustained  by  the  evidence,  which  showed 
possession  in  defendants  for  more  than  30 
years.— Ohrae  v.  Cleveland,  C,  C.  &  St.  U  Ry. 
Co.,  594. 

QUITCUIM. 

See  Deeds,  ^=»116. 

QUO  WARRANTO. 

See  Assignments  for  Benefit  of  Creditors. 

RAILROADS. 

See  Carriers;   Commerce;  Master  and  Servant. 

X.   OPERATION. 
(G")  iBjnrtes  to  Persona  on  or  near  Traelui. 

(d=>400(l)  (U.S.C.C-A..)  In  an  action  for  the 
death  of  a  pedestrian,  who  was  struck  by  a 
railroad  motorcar  while  he  was  crossing  a  rail- 
road bridge,  negligence  held  a  ouestion  for  the 
jury.— Oregon-Washington  R.  &  Nav.  Co.  v. 
Penso,  518. 

<8=s>400(10)  (U.S.C.CA.)  In  an  action  for  the 
death  of  a  pedestrian,  who  was  struck  by  a 
railroad  motorcar  while  he  was  crossing  a  rail- 
road bridge,  contributory  negligence  held  a 
question  for  the  jury.— Oregon- Washington  R. 
&  Nav.  Co.  V.  Penso,  518. 


RATIFICATION. 

See  Principal  and  Agent,  ^=»171« 

REAL  ACTIONS. 

See  Qaiedng  Title. 

RECEIVERS. 

See  Bankruptcy,  ^=»255. 

IV.  HANAOEMENT    AND    DISPOSI- 
TION OP  PROPERTY. 

(A)  Administration  in   General. 

<g=>89  (U.S.C.CA.)  Receivers  held,  under  the 
order  appointing  them,  authorized  to  execute 
a  redelivery  bond  in  a  state  court  to  obtain  the 
release  of  attached  property  of  the  estate. — 
United  States  Fidelity  &  Guaranty  Co.  v.  First 
Nat  Bank,  215. 

V.  AIXOWANCE    AND    PAYMENT    OP 
CI.AIMS. 

^=::>I62  (U.S.C.CA.)  An  order,  directing  a  re- 
ceiver to  sell  lumber  and  pay  laborers'  wages, 
held  not  to  preclude  a  chattel  mortgagee  of  part 
of  the  lumber  from  thereafter "  intervening  and 
claiming  the  proceeds  of  the  sale  of  the  lumber 
covered  by  the  mortgage. — Security  Trust  Co. 
V.    Bank   of   Bemice,   499. 

An  order  in  receivership  proceedings  upon  the 
intervention  of  a  chattel  mortgagee  which  al- 
lowed the  intervener's  claim  and  postponed  for 
future  determination  the  relative  rank  and  pri- 
ority of  its  mortgage  does  not  preclude  the  in- 
tervener from  thereafter  asserting  its  ownership 
to  the  lumber  covered  by  its  mortgage. — Id. 

RECORDS. 

See  Appeal  and  £3rror,  ^=9694,  909;   Evidence, 
12. 


REFORMATION  OF  INSTRUMENTS. 

I.  RIGHT  OP  ACTION  AND  DEPENSES. 

^=»I9(1)  (U.S.C.CA.)  Intelligent  business  men, 
who  rely  on  a  statement  of  the  opposite  party 
as  to  the  terms  and  obligations  of  a  proposed 
written  contract  which  they  have  in  their  hands, 
are  not  entitled  to  invoke  the  aid  of  a  court  of 
equity  to  alter  the  contract  after  its  execution. 
—Bailey   v.   Lisle   Mfg.   Co.,   3. 

II.  PROCEEDINGS  AND  RELIEF. 

<S=>32  fCJ.S.O.CA.)  Plaintiffs  held  barred  by 
laches  from  seeking  to  reform  a  deed,  where 
they  delayed  for  nearly  10  years  after  reaching 
their  majority  in  seeking  relief.— Estep  v.  Kent- 
land  Coal  &  Coke  Co.,  451. 
€==»43  (U.S.C.CA.)  In  a  suit  to  reform  a  writ- 
ten contract  for  mutual  mistake,  or  for  mistake 
on  one  side  and  fraud,  deceit,  or  inequitable 
conduct  on  the  other^  the  burden  of  proof  rests 
on  complainant— Bailey  v.  lisle  Mfg.  Co.,  3. 
<8=>45(2)  (U.S.C.CA.)  Evidence  held  insuffi- 
cient to  entitle  a  corporation  to  reformation  of 
a  written  contract  deliberately  entered  into  by 
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its  board  of  directors.— Bailey  v.  Lisle  Mfg. 
Co.,  3. 

In  a  suit  to  reform  a  written  contract  for 
mutual  mistake,  or  for  mistake  on  one  side 
and  fraud,  deceit,  or  inequitable  conduct  on  the 
other,  nothing  less  than  evidence  that  is  plain 
and  convincing  beyond  reasonable  controversy 
is  sufficient  to  sustain  the  complaint— Id. 

REHEARING. 

Se«  New  Trial 

REINCORPORATION. 

See    Corporations,    ^=»5I73. 

REISSUE. 

See  Patents,  «=>137. 

RELEASE. 

See  Accord  and  Satisfaction;    Action,  ^=»23; 
Payment. 

m.   PLEADING,  EVIDENCE,  TBIAI., 
AND   BEVIEW. 

<S==>45  (U.S.C.C.A.)  Under  Shannon's  Code 
Tenn.  §§  4627,  4636.  evidence  offered  by  defend- 
ant, in  an  action  for  malpractice  by  a  physi- 
cian, to  show  release,  is  inadmissible,  where 
such  defense  was  not  pleaded.— Kalloch  y. 
Hoagland,  240. 

REMEDY  AT  LAW. 

See   Specific  Performance,   ^s»5. 

REMOVAL 

See  Bankruptcy,  ^s»132. 

REMOVAL  OF  CAUSES. 

m.  CITIZENSHIP   OR  ALIENAGE   OP 
PABTIES. 

(A)  Diverse    01tl>en«lilp    or    Alleaave    in 
General. 

<©=»26  (U.S.C.C.A.)  Under  Judicial  Code,  §28, 
a  nonresident  defendant  cannot  remove  to  the 
Uliited  States  court  a  suit  begun  against  him 
in  the  state  court  by  a  nonresident  plaintiff, 
though  the  parties  were  citizens  of  different 
states.— American  Oil  &  Supply  Co.  v.  Western 
Gas  Const  Co.,  383. 

VI.  PROCEEDINGS  TO  PROCURE  AND 
EFFECT   OF  REMOVAIi. 

<©=»94  (U.S.C.C.A.)  The  objection  that  a  suit 
between  citizens  of  different  states,  neither  of 
whom  was  a  resident  of  the  state,  cannot  be  re- 
moved to  the  United  States  court,  is  waived  by 
defendant's  petition  to  remove,  and  by  plain- 
tiff's appearance  to  contest  a  motion  to  set 
aside  service  of  process.— American  Oil  &  Sup- 
ply Co.  V.  Western  Gas  Const  Co.,  383. 

RENT. 

See  Bankruptcy,  ^s>165,  255;    Landlord  and 
Tenant,  <©=»246. 


REQUESTS. 

See  Trial,  «s»260. 

RESCISSION. 

See  Sales,  «=»8&-107. 

RES  JUDICATA. 

See  Jodgment,  «s>570,  700;    Joir,   «=»37. 


REVENUE. 


See  Taxation. 


REVERSIONS. 

See  Landlord  and  Tenant,   ^=:>55b 

REVIEW. 

See  Admiralty,  ^s»118;    Appeal  and  Error. 

RIGHT  OF  WAY. 

See  Easements. 

RISKS. 

See  Master  and  Servant,  «s»217,  226,  288. 

RIVERS. 

See  Collision,  ^==>91. 

ROYALTIES. 

See  Patents,  <S=>21& 

RULES  OF  COURT. 

See  Court  Rules  Cited. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  «=>119,  286. 

SAFETY  APPLIANCES. 

See  Blaster  and  Servant,  ^s»28d. 

SALES. 

See  Bankruptcy,  ^=9257-267;  Bvidence,  «=» 
317;  Fraudulent  Conveyances,  ^=>241;  In- 
junction, «=>59;  Mortgages,  ^=:»553;  Prin- 
cipal and  Agent,  ^s>81,  171;  Vendor  and 
Purchaser. 

n.   CONSTRUCTION  OF  CONTRACT. 

<9=>62  (U.S.C.C.A.)  A  contract  fw  sale  of  10,- 
000  barrels  of  flour,  2,500  barrels  to  be  ship- 
ped each  month  for  a  period  of  four  months, 
is  an  entire  contract;  provisions  for  delivery 
in  installments  not  dividing  it  into  separate  con- 
tracts for  each  installment— Consumers*  Bread 
Co.  v.  Stafford  County  Flour  Mills  Co^  527. 

in.   MODIFICATION   OR   RESOISiSIOH 
OF  CONTRACT. 

(A)    By  Agreement  of  Partte*. 

^=989  (U.S.C.C.A.)  Where  parties  to  a  coo- 
tract  for  delivery  of  flour  in  installments  made 
mutual  concessions   as  to  delivery   o£   install- 
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ments  until  seller  defaulted,  buyer  might  then 
claim  damages  for  seller*s  nondelivery.— Con- 
sumers' Bread  CJo.  v.  Stafford  CJounty  Flour 
Mills  Co.,  527. 

Where  parties  by  mutual  concessions  have 
carried  time  for  delivery  beyond  that  fixed  in 
contract,  each  party  is  entitled  to  a  reasonable 
time  for  performance  to  be  determined  under 
circumstances  of  case. — Id.  • 

(B)  Rescission  by  Seller. 
^=s»96  (U.S.C.C.A.)  A  contract  by  a  sawmill 
company  to  sell  and  deliver  slabs  and  edgings 
to  the  Mictory  of  a  kindlin?  wood  company  con- 
strued, and  the  action  of  the  kindling  wood 
company  in  destroying  its  plant  held  a  breach, 
which  authorized  a  rescission  by  the  other  par- 
ty.—Standard  Wood  Co.  V.  Hall,  Gardner  & 
Co.,  229. 

^=>I07  (U.S.C.CA.)  Where  a  factory  buying 
^abs  waa  destroyed  by  the  buyer  the  act  of  the 
seller  in  stopping  shipment  held  an  election  to 
rescind  for  breach  of  contract.— Standard  Wood 
Co.  V.  Hall,  Gardner  &  Co.,  229. 

IX.   CONDITIONAL  SALElS. 

^=»45l  (U.S.C.C.A.)  The  validity  of  a  condi- 
tional saie  contract  is  governed  by  the  law  of 
the  place  where  it  was  made  and  the  goods  de- 
livered, not  where  it  was  contemplated  the 
goods  should  be  kept,  and  where  they  were  when 
the  rights  of  purchasers  or  creditors  arose. — 
Mergen thaler  linotype  Co.  v.  Hull,  76. 

Conditional  sales,  which  are  valid  under  tne 
law  governing  them  at  their  execution,  should 
be  enforced  as  a  matter  of  comity  in  other  ju- 
risdictions, where  the  ^oods  may  be  taken,  un- 
less such  enforcement  is  contrary  to  the  policy 
of  the  laws  of  that  jurisdiction.- Id. 
<&=>474(2)  (U.S.C.CA.)  Under  Civ.  Code  Porto 
Rico,  I  1222  (Rev.  St  &  Codes,  §  41S4),  an  un- 
recorded conditional  sale  contract  was  valid 
prior  to  Act  1916,  p.  123.  as  against  creditors, 
though  under  Civ.  Code,  f  1376^  it  waa  not  valid 
as  against  subsequent  bona  fide  purchasers. — 
Mergenthaler  Linotype  Co.  v.  HuU,  76. 

SALVAGE. 

.  n.   AMOUNT  AND  APPOBTIONMENT. 

^=»26  (U.S.C.CA.)  l^ie  amount  of  salvage 
{iward  to  which  a  steamer  was  entitled  for  the 
rescue  of  a  schooner  which  had  broken  from 
her  moorings  in  a  harbor  held  affected  by  the 
failure  to  promptly  continue  the  service  after 
the  parting  of  the  towline.— The  Halcyon,  626. 
Lack  of  pYx)mpt  or  skillful  operation  by  a  salv- 
ing vessel,  with  or  without  injurious  results,  may 
diminish  the  award,  while  the  skillfulness  of  the 
rescue  may  increase  it.— Id. 

SATISFACTION. 

See  Payment;  Release. 

SECONDARY  EVIDENCE. 

See  Evidence,  «s»162,  187. 

SECURITY. 

See  Banks  and  Banking,  ^=9179. 


SERVANTS. 

See  Master  and  Servant. 

SERVICE. 

See  Process,  «=s»61-149. 


See  Easements. 


SERVITUDE. 


SETTLEMENT. 

Satisfaction; 

SEWERS. 


See  Accord  and   Satisfaction;    Payment;    Re- 
lease. 


See  Draina 

SHERIFFS  AND  CONSTABLES. 

See  United  States  Marshals. 

SHIPPING. 

See  Admiralty;    Collision;    Injunction,  ^=»59; 
Salvage:    Towage. 

m.  CHARTERS. 

<S=>4I  (U.S.C.CA.)  The  charter  of  a  scow  with- 
out motive  power,  but  including  a  man  to  take 
care  of  her,  generally  called  the  master,  at  a 
stated  hire  per  day,  is  a  demise  by  which  the 
charterer  becomes  the  owner  pro  hac  vice. — 
Hastorf  v.  F.  R.  Long-W.  G.  Broadhurst  Co.^ 
638. 

<&=>54  (U.S.C.CA.)  A  charterer  held  Uable  for 
injury  to  a  scow  caused  by  negligent  blasting 
while  the  scow  was  aground.— Hastorf  v.  F.  R^ 
Long-W.  G.  Broadhurst  CJo.,  638. 

V.  IXABII<ITI£S  OF  VESSELS  AND 
.  OWNERS  IN  GENERAL. 


(1)  (lUiaCCA.)  That  a  ship  was  in 
charge  of  a  compulsory  pilot  at  the  time  of  a 
collision  for  which  she  was  in  fault  does  not  ab- 
solve her  from  liability  for  the  death  of  per^ 
sons  caused  by  the  collision  under  Code  Va. 
1904,  I  2902.— Indra  Line  v.  Palmetto  Phos- 
phate Co.,  144. 

Vn.   CARRIAGE    OF    GOODS. 

<&=»I06  (U.S.C.CA.)  Delivery  of  ordinary  bilU 
of  lading,  reciting  receipt  in  good  condition, 
dated  as  of  the  day  the  goods  were  delivered  to 
the  ship,  is  not  a  fraud  which  renders  the  car- 
rier liable,  though  in  the  meantime  the  goods 
had  been  damaged  by  fire  on  the  ship. — Ocean 
S.  S.  Co.  V.  United  States  Steel  Products  Co., 
609. 

<&=>I45  (U.S.C.C.A.)  Delivery  of  bills  of  lading, 
stating  that  ^oods  had  been  damaged  after  deliv- 
ery to  the  ship,  and  were  liable  for  general  aver- 
age and  special  damages,  held  not  a  delivery  of 
usual  bills  of  lading^  which  was  a  condition  pre- 
cedent to  the  collection  of  prepaid  freight  charg- 
es.—Ocean  S.  S.  Co.  v.  United  States  Steel 
Products  Co.,  609. 

Bill  of  lading  held  not  to  authorize  the  ship- 
owner to  demand  payment  of  the  freight,  though 
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i%  was  earned  on  ddivcry  of  the  goods  to  tie 
ship  until  the  owner  delivered  or  tendered  thfe 
bills  of  lading.— Id. 

X.   GENERAL  AVERAGE. 

<&=>200  (U.S.C.C.A.)  In  a  suit  to  enforce  gen- 
eral average,  the  ship  does  not  establish  her 
claim  upon  proof  of  the  bare  fact  that  she 
stranded;  but  she  must  show  sufficient  of  the 
attending  circumstances  to  warrant  the  infer- 
ence that  she  stranded  without  fault— Pitts- 
burg &  Erie  Coal  Co.  v.  George  Urban  Milling 
Co.,  259. 

Owner  of  a  stranded  vessel  held  not  entitled 
to  contribution  in  general  average  from  cargo 
owners,  on  the  ground  that  the  stranding  was 
due  to  negligent  navigation.— Id. 

XI.  UBUTATION    OF    OWNEB'8    UA- 
BHiITT. 

^=»209(1)  (U.S.C.CA.)  In  a  proceeding  for  lim- 
itation of  liability,  the  petitioner  is  primarily 
liable  for  the  fees  of  the  commissioner,  and 
such  fees  are  a  part  of  the  costs.— Indra  Line  v. 
Palmetto  Phosphate  Co.,  144. 

SIDEWALKS. 

See  Municipal  Corporations,  ^s»704,  821. 

SIGNATURES. 

See  Insurance,  ^s»136. 

SLANDER. 

See  Libel  and  Slander. 

SPECIFIC  PERFORMANCE. 

I.   NATURE  AND  GROUNDS  OF  REM- 
.  EDT  IN  GENERAL. 

<©=»5  (U.S,C.<).A.)  Contract  by  defendant  to 
transport  coal  in  certain  vessels  for  complainant 
for  term  of  three  years  held  specifically  en- 
forceable in  equity,  where  plaintiflrs  profits  were 
dependent  on  water  transportation,  and  a  sale 
of  the  vessels  would  leave  defendant  insolvent 
— Great  Lakes  &  St.  Lawrence  Transp.  Co.  v. 
Scranton  Coal  Co.,  437. 

^=»6  (U.S.C.CA.)  If  specific  performance  be 
otherwise  proper,  equity  is  not  deterred  from 
grantiuj?  its  aid  because  of  a  so-called  lack  of 
mutuality  in  the  remedy;  but  it  suffices  that 
defendant's  compulsory  performance  is  condi- 
tioned upon  complainant's  continued  readiness 
to  carry  out  his  obligation.— Great  Dakes  &  St 
Lawrence  Transp.  Co.  v.  Scranton  Coal  Co., 
437. 

<&=»I6  (U.S.C.CA.)  That  specific  enforcement 
of  contract  would  deprive  defendant  of  large 
profits,  which  it  might  otherwise  make,  held  not 
a  bar  to  such  enforcement,  where  contract  was 
fair  and  not  improvident— Great  Lakes  &  St 
Lawrence  Transp.  Co.  v.  Scranton  Coal  Co., 
437. 

<©=»23  (U.S.C.C.A.)  Complainant  held  entitled 
to  specific  enforcement  of  contract  against  pur- 
chaser with  notice. — Great  Lakes  &  St  Law- 
rence Transp.  Co.  v.   Scranton  Coal  Co.,  437. 


H.  OONTRAOT8  ENFOROEABXiE. 

<S=>29(2)  (U.S.C.C.A.)  A  contract  to  purdiase 
all  the  land  owned  by  defendant  on  White  Oak 
run  in  a  certain  county  is  sufficiently  definite 
to  be  specifically  enforced,  though  neither  of  the 
parties  knew  the  exact  description  or  acreage. 
— Hines  v.  Roller,  364. 

^=>57  (U.S.C.C.A.)  A  written  instrument,  un- 
der seal  and  expressing  a  consideration,  grant- 
ing an  option  to  purchase  real  estate,  on  elec- 
tion by  the  other  party  to  exercise  the  option, 
becomes  a  valid  and  binding  "contract  of  sale,** 
which  may  be  specifically  enforced  in  equity.— 
Dunlop  V.  Baker,  181. 

€=968  (U.S.C.C.A.)  Contract  by  defendant  to 
transport  coal  in  certain  vessels  for  complain- 
ant for  term  of  years  held  specifically  enforce- 
able in  equity,  where  plaintifiTs  profits  were  de- 
rident  on  water  transportation. — Great  Lakes 
St.  Lawrence  Transp.  Co.  ▼.  Scranton  Coal 
Co..  437. 

^=^75  (U.S.C.CA.)  Need  of  continuous  super- 
vision does  not  bar,  however  much  it  may  deter, 
court  of  equity  from  exercising  its  jurisdiction 
to  enforce  specific  performance  of  contract 
when  the  ends  of  justice  seem  to  require  it- 
Great  Lakes  &  St  Lawrence  Tranq[>.  Co.  v. 
Scranton  Coal  Co.,  437. 

m.  GOOD  FAITH  AND  DIUGENOE. 

<©=>97(3)  (U.S.C.CA.)  Where  there  is  a  bona 
fide  difference  of  opinion  between  the  parties  as 
to  the  quantity  of  land  conveyed,  the  purt^aser 
does  not  lose  his  right  to  specific  performance 
by  not  tendering  payment  for  the  amount  claim- 
ed by  the  vendor,  though  that  claim  was  correct 
—Hines  v.  Roller,  364. 

STALE  DEMANDS. 

See  Equity,  ^972-87. 

STARE  DECISIS. 

See  Courts,  «=>89-96. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

V.  BEPEAI.,    SUSPENSION,    EXPIBA^ 
TION,   AND    BEVIVAI.. 

<S=»l6ia)  (U.S.C.C.A.)  Statutes  in  pari  mate- 
ria are  to  be  construed  together,  and  when  there 
are  two  acts  on  the  same  subject  they  must 
stand  together,  if  possible,  and  the  later  act  op- 
erates to  repeal  only  so  much  of  the  earlier  as 
is  repugnant  to  its  provisions.— Chase  v.  United 
States,  21. 

VI.   CONSTRUCTION  AND   OPERA- 
TION. 

^=»225  (U.S.C.CA.)  Statutes  in  pari  materia 
are  to  be  construed  together,  and  when  there 
are  two  acts  on  the  same  subject  they  must 
stand  together,  if  possible.— Chase  ▼.  United 
States,  21. 
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STATUTES  CONSTRUED. 

UJilTJaD  STATES. 

CRIMINAL  CODE. 
See  Penal  Code. 

JUDICIAL  CODE. 

Act  1911,  March  3,  ch,  231,  36  Stat  1087. 

§28  383 

I  128   266,  514 

I  129    266 

PENAL  CODE. 
Act  1909,  March  4,  ch,  321,  35  Stat.  1088. 

j  135  132 

II  190,  ld2 545 

STATUTES   AT   LARGE. 

1860,  June  21,  ch.  167.  12  Stat.  71 195 

1872,  June  1.  ch.  255,  §  5,  17  Stat  197. .. .  240 

1882,  Aug.  7,  ch.  434,  22  Stat  341 21 

1882,  Aug.  7,  ch.  434,  §  8.  22  Stat.  342. .  21 

1888,  Aug.  13.  ch.  866,  25  Stat  433 147 

1889,  Feb.  6.  ch.  113,  §  6,  25  Stat  656. . .  514 

1893,  March  2,  ch.  196,  27  Stat  531 275 

1893,  March  3.  ch.  209.  27  Stat  630 21 

1897,  June  7,  ch.  4.  |  1,  art  11,  30  Stat.  98  153 

1897,  June  7,  ch.  4,  1 1,  art  16.  30  Stat  99  643 

1898,  July  1,  ch.  541.  30  Stat  544... 66,  293 
1898,  July  1,  ch.  541,  30  Stat  544. 

Amended  by  Act  1910,  June  25,  ch.  412, 

36  Stat  838 510 

1898,  July  1.  ch.  541,  $  5g,  30  Stat  547. . .  321 

1898,  July  1,  ch.  541,  $  7a  (9),  30  Stat  548  66 

1898,  July  1,  ch.  541,  §  14,  30  Stat  550  293 

1898,  July  1,  ch.  541,  S  24a,  30  Stat  553  129 

1898,  July  1,  ch.  541,  §  25a,  30  Stat  553. .  531 

1898,  July  1,  ch.  541,  §  29b,  30  Stat  554. .  37 
1898.  July  1,  ch.  541,  8  29b  (4),  30  Stat 

554  66 

1898,  July  1.  ch.  541,  §  44,  30  Stat  557. . .  347 
1898,  July  1.  ch.  541.  §  47a2,  30  Stat  557. 
Amended  by  Act  1910,  June  25,  ch.  412, 

36  Stat  840 76 

1898,  July  1,  ch.  541,  §  60,  30  Stat  562. .  381 

1898,  July  1,  ch.  541,  $  60b,  30  Stat  562  250 
1808,  July  1,  ch.  541,  §  67d.  30  Stat  564 

250,  510 

1898,  July  1,  ch.  541.  §  67e,  30  Stat.  564  158 

1898,  July  1,  ch.  541,  §  67f,  30  Stat  564. . 

250,  636 

1899,  March  2,  ch.  352,  30  Stat  978 267 

1899,  March  3,  ch.  425.  §§  13,  16.  30  Stat 

1152.  1153 367 

1901,  March  2,  ch.  812,  §  3.  31  Stat  953. .  136 

1905,  Feb.  20.  ch.  592.  §  5,  33  Stat  725. .  427 

1906,  June  29,  ch.  3591.  34  Stat  584 147 

1907,  Feb.  20,  ch.  1134,  §  3,  34  Stat.  899. 
Amended  by  Act  1910.  March  26,  ch.  128, 

§  2.  36  Stat  264 370 

1907,  Feb.  20,  ch.  1134,  §§  4,  5,  34  Stat 

900  .  172 

1907,  Feb.  "26."  ch.  *ii34,"  §§  20.'  '21.*  '43',  *34 

Stat  905 661 

1907,  March  4.  ch.  2939,  34  Stat  1415. . .  275 
1907,  March  4,  ch.  2939,  S§  2.  3.  34  Stat. 

14^6  275 


1908,  AprU  22.  ch.  149,  35  Stat  65... 51,  91, 

244,  547 

1909,  March  4,  ch.  321,  §  135,  35  Stat 
1113 132 

1909,  March  4,  ch.  321,  §§  190,  192,  35 
Stat  1124,  1125 545 

1910,  March  26,  ch.  128,  §  2.  36  Stat  264  370 

1910,  June  18.  ch.  309.  36  Stat  539 147 

1910,  June  25,  ch.  412,  36  Stat  838 510 

1910.  June  25,  ch.  412.  36  Stat  840 76 

1910,  June  25.  ch.  412.  §  11.  36  Stat  842  381 

1911,  March  3,  ch.  231.  §  28.  36  Stat  1094  383 
1911,  March  3.  ch.  231.  §  128.  36  Stat 

1133  266,  514 

1911.  March  3,  ch.  231,  §  129,   36  Stat 

1134 266 

1912,  Aug.  24,  ch.  390.  |  9.  37  Stat  565. .  175 

1916.  June  3.  ch.  134,  &  Stat  166 267 

1916,  June  3,  ch.  134,  §  27,  39  Stat  185. .  263 
1916,  June  3,  ch.  134.  S  57,  39  Stat.  197  267 
1916,  Aug.  29,  ch.  418,  f  3,  arts.  54,  55, 

58,  39  Stat  659 267 

JOINT  RESOLUTION. 
1900,  May  1,  No.  23,  31  Stat  715 444 

REVISED  STATUTES. 

§  649.  700 581 

761  263 

763  266 

|§  974,  1000 514 

1116.    Amended  by  Act  1899,  March  2, 
ch.  352.  30  Stat  978 267 

§  1117.    Amended   by   Act  1916,   June  3, 
ch.  134,  39  Stat  166 267 

§4920 561 

COMPILED  STATUTES  1013. 
1010    383 

1120  266,  514 

1121   266 

1280  263 

^  1537    240 

1587  581 

1615  514 

1660   514 

I  1668  581 

1703   514 

If  1884,  1885,  1886 267 

13786 13« 

§4247  , 370 

{§  4248,  4250 '. 172 

U  4269,  4270,  4289 661 

§7884  153 

I  7889  643 

§§  8605-8612   275 

II  8657-8665  51,  91,  244,  547 

§§  8677-«680   275 

§9466  561 

"  9490 427 

9589  '. 321 

9501   60 

9508   293 

0608  129 

9609  531 

9613  37,  66 

9628  347 

9631   76 

9644  250,  381 

9651  158,  250,  510.  630 
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\i  9918.9921 367 

10045  175 

10305  132 

10360,  10362 545 


COMPILED  STATUTES  1916. 

f  1537  

I  1714  

AI.A8KA. 

COMPILED  LAWS  1913. 
§S  684,  919 


OOLOBABO. 

REVISED  STATUTES  1908. 
§1  7152.  7153 


51 
267 


618 


479 


LAWS. 
1905,  p.  246 487 

1911,  p.  676 479 

KENTUCKY. 

CIVIL  CODE  OF  PRACTICE. 
§  606-2    451 

STATUTES  1915. 

s  458 456 

ll  2295,  2314-2317.  2487-2490 341 

$§  2505,  2514 456 

LOUISIANA. 

LAWS.  ^^ 

1888,  No.  145 ..v.;  ^^ 

1888.  No.   145.    Amended   by   Laws   1910, 

No.  52 ;   Laws  1912,  No.  23 499 

1910,  No.  52  499 

1912,  No.  23  499 

1912,  No.  65 499 

MICHIGAN. 

COMPILED  LAWS  1897. 
§§  5110-5115,  7246 355 


6193 


MINNESOTA. 

GEJNERAL  STATUTES  1913. 


235 


MISSOURI. 

REVISED  STATUTES  1909. 
§§  5578-5635.    Repealed  by  Laws  1913,  p. 

281    571 

§§  5580-5584,  5588.  5592,  5595-^597,  5599, 

5601-5603   571 

LAWS. 

1913,  pp.  263-265,  |§  52,  56-58 571 

1913,  p.  281 571 


NEW  HAMPSHIRE. 

LAWS. 

1835,  cb.  14 147 

1841,  ch.  6 147 

NEW  YORK. 

CODE  OF  CIVIL  PROCEDURE. 

S  432,  subsec.  3 383 

CONSOLIDATED  LAWS. 

Cb.  33,  S  235 15S 

Ch.  41,  §  62 70 

OHIO. 

GENERAL  CODE. 
{§  5373,  5374 169 

PANAMA. 

CIVIL  CODE. 
§§  2341,  2356 291 

PENNSYI.VANIA. 

LAWS. 
1911,  p.  279 51 

PORTO  RICO. 

CIVIL  CODE. 
1195.    Repealed  by  Laws  1905,  Marcb  9,  279 

■  1222,    1376   76 

1459.  i472 444 

REVISED   STATUTES  AND   CODES. 

I  1470.  1538 279 

4184   *6 

LAWS. 
1916.  p.  123 76 


TENNESSEE. 

SHANNON'S  CODE. 

4439  614 

i§  4627.  4636 240 

LAWS. 
1899,  ch.  94,  i  63 3U 

TEXAS. 

Arts.  5490,  5644 170 


I 


VIRGINIA. 

2902  .. .. 

CODE  1904. 

144 

3799  .... 

ISl 
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WEST  VIBGINIA. 

OONSTITDTION. 
Art  18,  I  8 84 

CODE  1913. 
Ch,  81.  I  40  tBBC.  1099) 84 

WISOOHbIi^. 

STATUTES  1915. 
§1330  160 

STIPULATIOMS. 

See  Insurance,  ^=973;    Trial,  ^==>368. 

STOCKHOLDERS. 

See   Bankruptcy,   ^s»145;     Corporations,   ^=> 

STREETS. 

8«e  Monidpal  Corporations,  «s»839-375,  764. 

SUBLEASE. 

See  Landlord  and  Tenant,  ^=9285. 


See  Action. 


See  Process. 


SUIT. 

SUMMONS. 
SUNDAY. 


«=>I3  (tr.S.C.CA.)  Code  Va.  1904,  {  3799, 
which  makes  it  a  criminal  offense  if  "a  person 
on  the  Sabbath  day  be  found  laboring  at  any 
trade  or  calling,"  does  not  render  illegal  an  in- 
strument granting  an  option  to  purchase  real 
estate,  because  executed  on  Sunday.— Dunlop  v. 
Baker,  181. 

SURGEONS. 

See  Pbysicians  and  Surgeon& 

TAXATION. 

See  Drains,  ^=s>68,  83;    Mines  and  Minerals, 
«=>49;   Public  Lands,  ^=»186. 

m.   UABUJTY  OF  PERSONS  AND 
PBOPERTT. 


(A) 


Private  Persoas  and  Property  la  Qea- 
eral. 


«=>95<1)  (U.S.C.CJL)  Gen.  Code  Ohio, »  6373. 
5374,  does  not  permit  the  taxation  of  corporate 
bonds  and  stocks,  kept  oat  of  the  state  and  own-* 
ed  by  an  actual  resident  of  another  state,  who 
came  to  Ohio  for  a  purely  temporary  purpose 
and  was  detained  until  after  the  tax  list  day.— 
O'Brien  ▼.  Rockefeller,  lOa 

TERMINAL  COMPANIES. 

See  Master  and  Servant,  ^=9l8. 


TIMBER. 

See  Logs  and  Logging. 

TIME. 

See  Bankruptcy,  ^=s>4Si ;  Sales,  ^=>80 ;  Ven- 
dor and  Purdiaser,  ^=»21. 

TITLE. 

See  Adverse  Possession;  Equity,  <P»75; 
Fraudulent  Conveyances,  ^s»138:  Mines  and 
Minerals,  «=>49;    Patents,  ^=»202. 

TORTS. 

See  Admiralty,  ^=>5 ;  Collision ;  Counties,  ^=» 
146;  Libel  and  Slander;  Master  and  Serv- 
ant, ^=»301,  304:  Municipal  Corporations, 
<©=»704-821;    Negligence;     Shipping,   «=»81. 

TOWAGE. 

<S=>II(5)  (U.S.C.aA.)  steamer  held  in  fault 
for  stranding  of  tow  on  south  shore  of  Lake 
Superior  in  fog,  on  ground  that  she  failed  to 
take  soundings,  whidi  would  have  shown  that 
she  was  several  miles  nearer  shore  than  sup- 
posed.—Brie  &  M.  Ry.  &  Nav.  Co.  v.  Dunseith, 
600. 

Stranding  of  tow  through  negligent  navigation 
of  towing  steamer  held  proximate  cause  of  loss 
of  cargo  through  breaking  up  in  storm  while 
aground.— Id. 

<©=»I2(1)  (U.S.CC.A.)  A  barge  In  tow  of  a 
steamer  held  not  chargeable  with  contributory 
fault  for  her  stranding  in  a  fog.— Brie  &  M.  Ry. 
&  Nav.  Co.  V.  Dunseith,  600. 
«e=>l5(2)  (U.S.C.O.A.)  Alllcsrations,  of  fault 
against  a  towing  tug,  resulting  in  the  sinking 
of  a  dredge,  held  not  sustained  by  the  evi- 
dence.—The  George  I.  Forsyth,  378. 

TOWNS. 

See  Counties;    Municipal  Corporations. 

TRADE-MARKS  AND  TRADE-NAMES. 

I.  BCABKS  AND  NAMES  SUBJECTS  OF 
OWNERSHIP. 

<S=»3(3)  (U.S.C.CA.)  A  trade-mark  must,  ei- 
ther by  itself  or  by  association,  point  distinct- 
ively to  the  origin  or  ownership  of  the  article 
to  which  it  is  applied. — Manitou  Springs  l^ner- 
al  Water  Co.  v.  Schueler,  427. 

^=>7  (U.S.CC.A.)  One  who  owns  and  controls 
source  of  particular  natural  product,  such  as  a 
spring  of  mineral  water,  is  entitled  to  be  pro- 
tected in  name  given  to  tnat  product,  provided  it 
is  one  otherwise  subject  to  exclusive  appropria- 
tion, as  fully  as  in  case  of  any  article  or  artifi- 
cial product  of  manufacture. — Manitou  Springs 
Mineral  Water  Co.  v.  Schueler,  427. 
«=»9  (U.S.C.CA.)  To  entitle  name  to  equitable 

£rotection  as  trade-mark,  right  to  its  use  must 
e  exclusive,  hence  geographical  names  in  their 
primary  sense  are  not  subject  of  trade-mark. — 
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Manitou  Springs  Mineral  Water  Co.  v.  Schue- 
ler.  427. 

Where  geographical  name  acquires  secondary 
significance,  indicative  not  only  of  place  of  man- 
ufacture, but  of  name  of  manufacturer  or  pro- 
ducer, and  excellence  of  thing  manufactured  or 
produced,  a  trade-mark  in  such  name  may  be 
obtained.— Id. 

A  geographical  name  which  for  a  long  period 
has  referred  exclusively  to  product  made  at  the 
place  and  not  to  place  itself,  may  be  properly 
used  as  trade-mark,  and  in  such  case,  notwith- 
standing manufacturer  of  orig^al  product  re- 
moved to  another  locality,  he  is  .entitled  to  re- 
tain uae  of  name.— Id. 

Under  Trade-Mark  Act  of  1905,  f  5,  complain- 
ant and  predecessors  having  exclusive  use  of 
geographical  name  as  trade-mark  for  10  years 
next  preceding  act.  is  entitled  on  registration  to 
protection,  notwithstanding  name  be  regarded 
in  a  sense  merely  geographical. — Id. 
<©=>2I  (U.S.C.C.A.)  Exclusive  right  to  use  of 
mark  or  device  claimed  as  trade-mark  is  found- 
ed on  priority  of  appropriation,  although  abso- 
lute priority,  like  that  required  of  an  inventor 
in  a  patent,  is  not  necessary. — Manitou  Springs 
Mineral  Water  Co.  v.  Sdiueler,  427. 

nr.  HfFBINOEMENT  AND  UNFAIR 

COMPETITION. 

(A)  Tin&at  CoBstltntes    Infrlnireineat. 

^=»66  (U.S.C.C.A.)  First  appropriator  of  name 
or  device  pointing  to  his  ownership  is  injured 
whenever  another  adopts  same  name  or  device 
for  similar  articles.— Manitou  Springs  Mineral 
Water  Oo.  v.  Schueler,  427. 

(O  Actions. 

^=»92  (U.S.C.C.A.)  Inartificiality  of  statement 
in  bill  to  enjoin  infHngement  of  trade-mark  will 
not  justify  dismissal  of  bill  in  limine  if  cause 
of  action  is  substantially  pleaded.^Manitou 
Spring  Mineral  Water  Co.  v.  Schueler,  427. 

A  bill,  charging  infringement  of  complainant's 
trade-mark  in  the  name  "Manitou"  for  mineral 
water,  held  sufficient  to  state  cause  of  action  for 
equitable  relief. — Id. 

V.  TRABE-MABKS  AND  TRADE- 
NAMES ADJUDICATED. 

"Manitou."— Manitou    Springs    Mineral   Water 
Co.  V.  Schueler,  427. 

TRANSFER  OF  CAUSES. 

See  Trial.  ^=»11. 

TREES. 

See  Logs  and  Logging. 

TRIAL 

See  Drains,  ^=>49;   Jury;  New  TriaL 

For  trial  of  particular  actions  or  proceedings, 

see  also  the  various  specific  topics. 
For  review  of  rulings  at  trial,  see  Appeal  and 

Error. 

n.   DOCKETS,   LISTS,  AND   OAI.EN- 
DABS. 

^ss>\\iS)  (U.S.C.CA.)  Where  a  bill  states  a 
cause  of  action  cognizable  in  equity,  the  denial 


of  a  motion  made  under  equity  rule  22  (198 
Fed.  xxiv,  115  C.  C.  A.  xxiv)  to  transfer  the 
cause  to  the  law  side  of  the  court  is  not  error. 
— Gatewood  v.  New  River  Consol.  Coal  A  Coke 
Co.,  115. 

IV.  RECEPTION   OF   EVIDENOB. 

(A)  Introduction,  Offer,  and  Adntlsalon  mt 
Evidence  In  General. 

<&»5I  (U.S.C.C.A.)  In  trial  to  court  of  action 
involving  title  to  real  estate,  disconnected 
proofs  relating  to  links  in  chain  of  title  may 
properly  be  admitted  with  understanding  that 
if  not  connected  they  will  become  immaterial 
and  hannles8.--Calaf  v.  Fernandez,  581. 

VI.  TAKING   CASE   OB   QUESTIOH 
FROM  JURY. 

(A)  <|ae«tlon«  of  Law  or  of  Faet  im  €te»- 
eral. 

«=»I39(1)  (U.S.C.aA.)  Where,  under  the  eri- 
dence,  reasonable  men  may  honestly  draw  dif- 
ferent conclusions,  the  question  is  one  for  the 
jury.— Carolina.  C.  &  O.  Ry.  Co.  v.  Stroap,  125c 
^=»I42  (U.S.C.C.A.)  Where  a  question  of  fact 
exists,  or  reasonable  men  could  draw  different 
inferences  from  circumstances  shown  without 
contradiction,  the  question  is  for  the  jury. — 
Hudson  &  M.  R.  Co.  v.  lorio,  641. 

(D)  Dlreotloa  of  Terdlet. 

<S=»I78  (U.S.C.C.A.)  On  defendants  motion  to 
direct  a  verdict,  it  is  the  duty  of  the  trial  court 
to  take  that  view  of  the  evidence  most  favor- 
able to  plaintiff.— Carolina,  C.  &  O.  By.  Co.  ▼. 
Stroup,  125. 

VH.   INSTRUCTIONS  TO  JURY. 
(C)  Form.  Reaal'ltea,  and  SaflloieaeT* 
<d=»223  (U.S.C.CJL)  The  mode  of  instructing  a 
jury  by  partly  written  and  partly  oral  instroc- 
tions  held  within  the  discretion  of  the  court.— 
Warren  Bros.  Co.  v.  Wright,  121. 
<d=»234(7)  (U.S.C.CA.)  In    an    acUon   f<»>    the 
death  of  a  brakeman,  a  portion  of  the  (^rg« 
held  not  misleading,  as  indicating  that  the  ac- 
tion might  be  based  in  part  on  the  presumption 
of  negligence  which  applied  to  an  action  between 
the  carrier  and  a  passenger.— Pennsylvania  R. 
Co.  V.  Glas.  244. 

<^»234(8)  (U.S.C.CA.)  Where  counsel  dis- 
cussed failure  of  defendant  to  place  on  stand 
witnesses  whose  testimony  would  have  been 
cumulative  only,  refusal  of  request  that  jury 
might  assume  witnesses'  testimony  would  have 
been  unfavorable  to  defendant  hM  not  error; 
jury  being  informed  they  could  draw  soc^  in* 
ferences  as  they  saw  fit.— Akalitis  v.  Philadel' 
phia  &  Reading  Coal  &  Iron  Ca,  2S7. 

(D)  AppUoablUty   to    Pleadlasa   am«    B^f. 
deaoe. 

«=»252(11)  (U.S.C.CA.)  In  an  action  for  the 
death  of  a  railroad  brakeman,  evidence  heU 
sufficient  to  warrant  an  instruction  submitting 
whether  reasonable  inspection  would  have  dis- 
covered the  defect,  and  whether  defendant  was 
negligent  in  that  respect.— Pennsylvania  R.  G<x 
V.  GUs,  244. 
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(B)  Reavests  or  Prayers. 

^=s»260(7)  (U.S.C.C.A.)  In  an  action  for  the 
death  of  a  man,  struck  by  a  railroad  motorcar 
while  crossing  a  railroad  bridge,  the  refusal  of 
an  instruction  requested  by  defendant  as^  to 
contributory  negligence  held  not  error,  in  view 
of  the  court's  charge  on  that  issue.— Oregon- 
Washington  B.  &  Nav.  Co.  V.  Penso,  518. 

(G)  CoBstructlon  and  Operation. 

«=»296(;3)  (U.S.C.C.A.)  In  an  action  for  the 
death  oi  a  railroad  brakeman,  brought  under  the 
federal  Employers*  Liability  Act,  a  portion  of 
the  charge  held  not  misleading,  as  permitting 
recovery  for  a  defect  not  due  to  negligence, 
when  construed  with  other  parts  of  the  charge. 
—Pennsylvania  B.  Co.  v.  Gflas.  244. 

X.  TRIAI.  BY  COURT. 
(A)  HeariBv  and  Determination  of  Cause. 

^s»368  (U.S.C.C.A.)  Though  a  case  was  heard 
on  stipulated  facts,  the  trial  judge  may,  in  his 
discretion,  permit  additional  proof  and  amend- 
ment of  the  pleadings  in  conformity  therewith. 
—In  re  Mossier  Co.,  250. 


(B)  Flndlii 


of 


<3=»389  (U.S.C.C.A.)  Where  a  case  is  submit- 
ted to  the  court  under  Rev.  St  §  648  (Comp.  St 
1913,  §  1587),  and  a  general  finding  is  made  on 
which  judgment  is  entered,  a  party  cannot 
thereafter  demand  as  of  right  that  special  find- 
ings be  made.— Calaf  v.  Fernandez,  581. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Bankruptcy,  ^=»155;    Equity,  ^s»271. 

I.   CREATION,  EXISTENCE,  AND  VA- 
LIDITY. 

(A)  Bxpress    Trnsts. 

<@=»37i/2  (U.S.C.CA.)  A  layman,  who  signed 
a  statement  that  he  held  securities  in  trust  for 
his  daughter,  but  who  thereafter  dealt  with 
them  as  his  own,  indicated  an  intention  to  trans- 
fer only  such  securities  as  he  owned  at  his 
death,  not  to  become  a  trustee  in  the  legal 
sense.—Ambrosius  v.  Ambrosius,  351. 

Vn.   ESTABLISHMENT    AND    EN- 
FORCEBIENT  OF  TRUST. 

(G)  Actions. 

<S=»37I(8)  (U.S.C.C.A.)  Where  a  biU  to  recov- 
er  personal  property  was  framed  on  the  theory 
that  a  trust  had  been  declared  therein  by  com- 
plainant's father,  but  contained  a  prayer  for 
general  relief,  complainant  can  recover,  if  she 
establishes  that  she  was  the  original  owner  of 
the  property.— Ambrosius  v.  Ambrosius,  351. 


TUGS. 


See  Towage. 


UNDERTAKINGS. 

See  Injunction,  «s>236,  241. 

UNITED  STATES. 

See  Army  and  Navy;  Courts,  ^=»276-438; 
Habeas  Ck>rpus;  Indians;  Patents;  Post  Of- 
fice;  United  States  Marshals. 

UNITED  STATES  MARSHALS. 

<©=»34  (U.S.C.CwA..)  In  action  against  United 
States  marshal  and  deputy  for  alleged  wrong- 
ful levy  of  attachment  upon  property  of  plain- 
tiff, evidence  held  to  warrant  a  finding  that  at- 
tachment was  illegal.— Brenneman  v.  Fager- 
berg,  540. 

USAGES. 

See  Customs  and  Usages. 

UTILITY. 

See  Patents,  <S=»35,  49. 

VENDOR  AND  PURCHASER. 


^=»553;    Specific  Per- 


See  Sales;    Mor 
formance,  ^sof 

I.  REQUISITES  AND  VAIJDITY  OF 
CONTRACT. 

^=s>2l  (U.S.C.C.A.)  Expression  of  the  time  of 
pasrment  is  not  essential  to  the  validity  of  a 
contract  for  the  sale  of  real  estate.— Dunlop  v. 
Baker,  181. 

IV.  PERFORBIANCE     OF    CONTRACT. 
(A)  Title  and  Bstate  of  Vendor. 

^=>I33  (U.S.C.CA.)  Contract  for  sale  and  pur- 
chase of  lands  construed  with  respect  to  titles 
which  vendor  was  bound  to  furnish,  and  finding 
of  trial  court  that  titles  tendered  were  sufficient 
to  sustain  an  action  by  the  vendor  for  breach 
affirmed.— Calaf  v.  Fernandez,  581. 

VERDICT. 

See    Appeal   and   Error,   ^s»1002;    Judgment, 

^  WAGES. 

See  Bankruptcy,  ^=s>348. 

WAIVER. 

See  Appeal  and  Error,  ^s»1078;  Courts,  ^=9 
276;  Estoppel;  Insurance,  ^=»376;  Land- 
lord and  Tenant,  ^=>111;  Patents,  <©=»311; 
Principal  and  Agent,  ^=»171;  Process,  ^=» 
166;  Removal  of  Causes,  ^=»94;  Trial,  ^=» 
389;  Witnesses,  <©=»178. 

WATERS  AND  WATER  COURSES. 

See  Canals;  Drains;  Landlord  and  Tenant, 
<S=»55,  111,  285;   Navigable  Waters. 

I.  APPROPRIATION    OF    RIGHTS    IN 
PUBLIC   LANDS. 

<©=»I6  (U.S.C.C.A.)  A  notice  of  diversion  of 
water,  posted  at  a  point  where  the  company  for 
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which  it  was  posted  was  then  diverting  water 
for  a  small  mUl,  Jield  sufficient  to  show  an  in- 
tention not  to  use  the  water  at  the  site  of  the 
old  mill.— Alaska  Juneau  Gold  Mining  Co.  v. 
Ebner  Gold  Mining  Co.,  472. 

Plaintiff  cannot  object  that  defendant's  notice 
of  diversion  of  water  posted  at  a  point  above 
plaintiffs  dam  failed  to  show  that  the  water 
was  to  be  taken  out  above  the  dam,  where  he 
admitted  that  it  was  the  universal  custom  to 
post  the  notice  at  the  point  of  intended  diver- 
sion.— Id. 

No  right  to  the  use  of  water  can  be  based  on 
a  notice  posted  on  land  patented  to  another 
company  without  permission  of  the  latter. — Id. 
<©=»I7  (U.S.C.C.A.)  Evidence  of  a  temporary 
suspension  of  the  work  of  diverting  water  for  a 
mill  after  the  posting  of  the  notice,  as  a  result 
of  hostile  acts  by  a  rival  claimant,  does  not 
show  want  of  due  diligence  in  the  prosecution 
of  the  work.— Alaska  Juneau  Gold  Mining  Co. 
V.  Ebner  Gold  Mining  Co.,  472. 
<@=s>23  (U.S.C.CA.)  Water  diverted  in  accord- 
ance with  a  notice  can  be  used  on  a  claim  in 
the  possession  of  the  company  for  whom  the  no- 
tice was  posted  at  the  time  of  posting,  but 
subsequently  declared  to  be  public  land  and  re- 
located by  the  same  company.— Alaska  Juneau 
Gold  Mining  Co.  v.  Ebner  Gold  Mining  Co., 
472. 

<S=>33  (U.S.C.CA.)  In  a  suit  to  restrain  a  min- 
ing company  from  interfering  with  water  right 
on  public  lands  claimed  by  plaintiff,  evidence 
held  to  show  that  the  individual  who  posted  in 
his  own  name  the  notice  of  diversion  under 
which  the  cwnpany  claimed  was  acting  for  it 
and  in  pursuance  of  a  plan  for  developing  its 
property.— Alaska  Juneau  Gold  Mining  Co.  v. 
Ebner  Gold  Mining  Co.,  472. 

A  conveyance  by  one  who  posted  notice  of  di- 
version of  water  to  another,  who  advanced 
money  to  defendant  for  developing  its  claims, 
held  not  inconsistent  with  a  finding  in  a  suit  to 
restrain  interference  with  rights,  that  the  no- 
tice was  posted  on  behalf  of  defendant.— Id. 

VH.   CONVEYANCES   AND   CON- 
TRACTS. 

<@s»l56(7)  (U.S.C.CwA.)  Under  a  water  right 
concession,  which  declared  the  water  to  be  in- 
separable from  the  land  for  which  it  was  grant- 
ed, the  lessee  of  part  of  the  land  and  those 
claiming  under  it  cannot  legally  use  the  water, 
except  on  the  land.— Semidey  v.  Central  Aguirre 
Co.,  444. 

IX.   PUBLIC  WATER  SUPPLY. 

(B)   Irrigation  and   Otlier  Affrlenltnral 
Purposes. 

<g=5>23D(l)  (U.S.C.CA.)  Purchasers  of  irriga- 
tion district  bonds  which  recite  that  they  have 
been  regularly  issued  need  not  examine  the  rec- 
ords of  the  proceedings  for  their  issuance,  but 
the  district  is  estopped  to  question  such  pro- 
ceedings.—Shelton  V.  Gas  Securities  Co.,  487. 

An  irrigation  district  is  not  estopped  to  ques- 
tion the  proceedings  by  which  its  bonds  were 
issued  by  recitals  in  the  bond  that  such  proceed- 
ings were  regular,  unless  the  officers  executing 
the  bonds  had  lawful  authority  to  make  the  re- 
citals and  to  make  them  conclusive. — Id. 


<&=>23D(2)  (U.S.COwA.)  The  Colorado  irrUration 
district  statute  (Laws  1905,  p.  246)  authorizes 
the  president  and  secretary  oi  a  district  to 
make  binding  recitals  in  bonds  executed  by  Ui«n 
that  the  bonds  have  been  regularly  issued.— 
Shelton  v.  Gas  Securities  Co.,  487. 
<8=>23(K5)  (U.S.C.CA.)  Negotiable  bonds  iwoed 
by  an  irrigation  district  are  subject  to  the  same 
rules  as  other  negotiable  paper.— Shdton  v.  Gas 
Securities  Co.,  487. 

<8=>230(6)  (U.S.C.CA.)  In  an  action  to  recov^ 
the  interest  on  irrigation  district  bonds  paya- 
ble to  bearer,  plaintiff  makes  a  prima  facie  case 
of  bona  fide  ownership  of  the  bonds  by  proof  of 
their  possession.— Shelton  v.  Gas  Securities  Go, 
487. 


See  Easements. 


WAYS. 
WILLS. 


See    Eixecutors   and   Administrators;     Powers; 
Trusts. 

VI.   CONSTRUCTION. 
(A)   General  Rules. 

<g=>440  (U.S.C.CA.)  The  cardinal  rule  for  the 
construction  of  wills  is  to  ascertain  testator's 
intention  from  the  language  of  the  will  and 
the  entire  context  thereof  and  not  from  isolated 
provisions  or  expressions.— Lucas  v.  Scott,  328. 

(B)  Natiure  of  Batates  and  Intereats  <;■*•> 

ated. 

<&=>602(1)  (U.S.CCA.)  A  wiU  devising  land, 
with  a  provision  that  the  sons  of  the  testator 
should  own  the  land  on  payment  of  a  stated 
sum  to  each  of  the  daughters  on  a  future  date, 
construed,  and  hcid  to  vest  each  of  the  daugh- 
ters with  an  interest  in  the  land,  subject  to 
defeasance  on  a  condition  subsequent. — Liueaa 
V.  Scott,  32a 

WITNESSES. 

See  Appeal  and  Etror,  «s>d&4,  1060;  Evidence. 

H.   COMFETENCT. 

(A)  Capacity   and    ^uallfleatlona   la    G^m^ 
eral. 

<©=»52(7)  (U.S.C.CA.)  The  competency  of  a 
witness  to  testify  against  codefendants  of  her 
husband  after  he  had  pleaded  guUty  depends,  in 
the  absence  of  state  or  federal  statute,  on  the 
common  law  of  the  state  at  the  time  of  the  first 
judiciary  actt— Knoell  v.  United  States,  66. 

The  wife  of  one  of  several  defendants  charged 
with  conspiracy,  who  has  pleaded  guilty,  can 
testify  against  the  other  defendants  over  th^r 
objection,  where  neither  she  nor  her  hustend 
claim,— Id. 

(C)  Testimony  of  Parties  or  Persona  In- 
terested, for  or  agralnst  Representa* 
tlves.  Survivors,  or  Successors  In  Tltlo 
or  Interest  of  Persons  Deceased  or  In- 
competent. 

<©=»I40(14)  (U.S.CCJl)  In  action  by  executor 
on  note  owned  by  his  testatrix,  held  that,  under 
Sess.  IjAws  Colo.  1911,  p.  676,  one  who,  accord- 
ing to  his  own  testimony,  was  primarily  liable 
on  note,  if  valid,  instead  of  defendant,  was  in- 
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terested  party  and  incompetent.— Gordingly  v. 
Kennedy,  479. 

<S=»I59(8)  (U.S.C.C.A.)  Grantees  held  incompe- 
tent, under  Civ.  Code  Proc.  Ky.  |  606—2,  to 
testify  after  death  of  grantor  concerning  the 
time  a  reservation  was  inserted  in  their  deed. — 
Estep  V.  Kentland  Coal  &  Coke  Co.,  451. 
<8=>I78(3)  (U.S.C.C.A.)  Where,  in  an  action  by 
an  executor,  the  defendant  tendered  an  inter- 
ested witness,  cross-examination  by  the  execu- 
tor to  such  an  extent  as  to  disclose  the  witness' 
interest  and  consequent  incompetency  is  not  a 
waiver  of  objection  to  his  competency.— Cord- 
ingly  V.  Kennedy,  479. 

WORDS  AND  PHRASES. 

''Common    carrier.**— Brooklyn    Eastern    Dist 

Terminal  v.  United  States,  275. 
"Contract  of  sale."— Dunlop  v.  Baker,  181. 
"Corruptly."— Bosselman  v.  United  States,  132. 
"Custom?— Eames  v.  H.  B.  Claflin  Co.,  465. 
**De  facto  soldier."— Hoekins  v.  Dickerson,  263. 
**De  jure  soldier."— Uoskins  v.  Dickerson,  263. 
"Engaged  in  interstate  commerce."— Central  R. 

Co.  of  New  Jersey  v.  Paslick,  547. 
"Expenses   and   advancements."— Eames   v.   H. 

B.  Claflin  Co.,  465. 
"Factor."— Eames  v.  H.  B.  Claflin  Co.,  466. 
"Final  decree."— United    States  Fidelity  &  Guar- 
anty Co.  V.  Burke,  15. 
"Found   within  the  district."- Blandin   v.   Os- 

trander,  534. 
"Goods."— Eames  v.  H.  B.  Claflin  Co.,  465. 
"Hopper  misthread."— Northrop  v.  Draper  Co., 

553. 
"Interested     party."— Cordingly     v.     Kennedy, 

479. 


"Laches."— Pond   Creek   Coal  Co.  v.   Hatfield, 

456. 
"Libelous  per  se,"— Robinson  v.  Johnson,  505. 
"Managing  agent"— American  Oil  &  Supi^y  Co. 

V.  Western  Gas  Const  Co.,  383. 
"Narrow."— Vacuum  Cleaner  Co.  v.  Innovation 

Electric  Co.,  421. 
"New  result"— Winton  Motor  Carriage  Co.  v. 

Lindsay  Auto  Parts  Co.,  399. 
"Product."— Gatewood    v.    New    River    Consol. 

Coal  &  Coke  Co.,  115. 
"Pulverized  brick."— Wright  v.  Wisconsin  Lime 

&  Cement  Co.,  412. 
"Real  estate."— Pond  Creek  Coal  Co.  v.  Hat- 
field, 456. 
"Real    misthread."- Northrop    v.    Draper    Co., 

553. 
"Sufficient   street"— City   of   Superior   v.   Olt, 

150. 
"Train."— Brooklyn  Eastern  Dist  Terminal  v. 

United  States,  275. 
"Usage."— Eames  v.  H.  B.  Qaflin  Co.,  465. 

WORK  AND  LABOR. 

See  Logs  and  Logging;  Mechanics'  Liens. 

WRITING. 

See  Evidence,  «s»70,  162. 

WRITS. 

See  Habeas  Corpus;    Injunction;    Mandamus; 
Process. 

WRITS  OF  ERROR. 

See  Appeal  and  Error. 
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